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THE COUNTY OF FOND DU LAC VS. SARAH MAY. 


] Circuit Court of the United States for the Eastern District of 
Wisconsin. 


Unirep STATES OF AMERICA, ) 


» 


Eastern District of Wisconsin, | 


At a stated term of the circuit court of the United States for the 
“astern district of Wisconsin, begun and held, according to law, at 
the city of Milwaukee, in sald district, on the lirst Monday (being 
the fourth day) of January, A. D. 1556—-present, the Honorable 
Charles E. Dver, district judge, presiding—among other, the follow- 
ing proceedings were had, to wit: 


SarRAn May ) 
rs. > At Law. 
Tue County oF Fonp pu Lac. 


Be it remembered that heretofore, to wit, on the 26th day of Sep- 
tember, A. D. 1885, came the above-named Sarah May, by her attor- 
ney, Mr. Hazelton, and filed her praecipe for a summons, together 
with complaint to be served, and bond for costs, approved by the 
clerk ; and said precipe is as follows: 


Pracipe for Summons. 


Circuit Court of the United States for the Eastern District of 
Wisconsin. 


SarAH MAy 
is, _ 


Tne County or Fonp pt Lac. } 


Issue summons in the above-entitled cause; complaint 
served. 
9 G. W. HAZELTON, 
PTV i's Alt’y. 


To Edward Kurtz, clerk. 
Whereupon a summons issued, returnable according to law, with 


said complaint annexed; which summons and complaint are as 
follows: 


THE COUNTY OF FOND DU LAC VS. SARAH MAY. 


Summons. 


Cirenit Court of the United States for the Eastern District of 
Wisconsin. ' 


Saran May, Plaintiff, } 
vs, ¢ 


Tur County or Foxp pu Lac, Defendant. J 


The President of the United States of America to the said defpnd- 
ant: : 
[SeAt..] You are hereby summoned to appear within twenty days 
after service of this summons, exclusive of the day of serv- 
ice, and defend the above-entitled action in the court aforesaid ; and 
in case of your failure so to do judgment will be rendered against 
you according to the demand of the complaint, of which a coyiy is 
herewith served upon you, 
The marshal of said district is bereby commanded to serve ‘this 
summons and make due return thereto. 3 
Witness the Ilon. Morrison R. Waite, Chief Justice of the Supreme 
Court of the United States, at the city of Milwaukee, in the said 
eastern district of Wisconsin, this 26th day of September, in, the 
year of our Lord one thousand eight hundred and eighty-five, and 
of the Independence of the United States the 110th. ' 
RDWARD KURTZ, Clerk. 
o G. W. HAZELTON, 
Plaintii’s Attorney. 


P. O. address, Milwaukee, Wis. 


Complaint. 
Unirep Sratres oF AMERICA: 


The Cireuit Court of the United States of America for the Eastern 
District of Wisconsin. 


Saran May, Plaintiff, 
7). » 
Ture County or Foxp pu Lac, Defendant. } 


The plaintiff, Sarah May, complains of the defendant, The Connty 
of Fond du Lae, and alleges that she is a citizen of the State of 
Illinois, residing in the city of Chicago, in said State, and that the 
defendant is a corporation, resident in the State of Wisconsin .and 
in the eastern district of said State, and is a citizen of said Jast- 
named State. : 

And the plaintiff alleges that Edwin May, of the city of Indian- 
apolis, in the State of Indiana, was before and at the time of his 
application for the hereinafter-mentioned letters patent a citizen of 
the United States, and was the true, original, first, and only in- 
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ventor of a certain new and useful apparatus described in the speci- 
fications of the letters patent hereinafter mentioned and named 
therein “improvements in the construction of prisons,” and which 
was not known or used in this country and not patented or de- 

scribed in any written or printed publication in this or any 
ft foreign country before his invention thereof, and was not in 

public use or on sale more than two vears prior to his appli- 
cation for letters patent of the United States therefor. 

That heretofore, to wit, on the 4th day of October, A. D. 1859, 
letters patent for said invention in due form of law were, on 
the applica ion of the sald Mdwin May, issued and delivered Lo the 
said Edwin May in the name of the United States of America, 
numbered 25662, and under the seal of the Patent Office of the 
United States, and were signed by the Secretary of the Interior of 
the United States and countersigned by the Commissioner of Pat- 
ents; that the said letters vatent did grant unto the said Edwin 
May, his heirs and assigns, for the term of fourteen years the ex- 
clusive right to make, use, and vend the said invention throughout 
the United States and the territories thereof; that afterwards and 
before the 4th day of October, A. D. 1875, the said Edwin May did 
file his petition in the Patent Office for the extension of said patent 
for the period of seven years from and after the date last named ; 
and, having complied with the statute in such case made and pro- 
vided, the Commissioner of Patents, pursuant to law and In aecord- 
ance with the statutes of the United States then in force, did, on 
the said 4th day of October, L878, extend the said patent for the 

term of seven years from and after thesaid 4th day of Oc- 
o tober, 1875, and did attach to said original letters patent lis, 

the said Commissioner’s, certificate, duly signed by him, bear- 
ing date said 4th day of October, A. D. 1875, as by said letters pat- 
ent or a duly certified copy thereof and as by said extension certifi- 
cate or a duly certified copy thereof more fully appears, and which 
plaintiff will present in court in connection with this complaint. 

That said extended letters patent did grant unto said Edwin May, 
lis heirs or assigns, for the term of seven vears from and after the 
said 4th day of October, 1873, the exclusive right to make, use, and 
vend the said invention throughout the United States and the ter- 
ritories thereof. 

That on or about the 27th day of February, A. D. 1880, the said 
Edwin May died in the county of Marion and State of Indiana tes- 
tute, being at the time of his death the sole owner of said letters 
patent and the extension thereof and all rights thereunder, both 
at law and in equity, and being then a resident of said county of 
Marion. 

That afterwards and on the 6th day of March, A. D. 1580, one 
Edwin Forrest May was, by the circuit court for the said county of 
Marion, in said State of Indiana, that being the court having juris- 
diction of the estates of deceased persons, duly appointed executor 

of the last will and testament of Edwin May, aforesaid, de- 
6 ceased, and thereupon duly qualified and entered upon the 
execution of his trust. 


_—— 
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That afterwards and on the 7th day of June, 1880, the said Edwin 4 
Forrest May having resigned his trust as such executor and his 
resignation having been acce pted by said court, the said court did, } 
on the d: ay last afores aid, duly appoint George T. MeGinnis admin- 
istrator de bonis non, with the wil! annexed, of all and singular the i 
goods, chattels, credits, and effects of said Edwin May, deceased, as 
by the letters of administration or a duly certified copy thereof will 
more fully appear. 

That the said administrator, George T. McGinnis, did, on the 30th a 
day of December, 1880, procure from said Marion county circuit 
court an order in due form of law authorizing and directing him as 
such administrator to sell all the right, title, and interest, claina, and 
demand of said estate in, by, under, and through said letters patent 
and the extension thereof, and that pursuant to said order said ad- 
ministrator did, ow or about the 6th day of March, A. D. 1882,-sell, 
transfer, and convey to said plaintiff all the right, title, claim, and 
demand of said estate of said deceased, including all rights of aetion 
and claims for damages of every kind and description which said 

estate had by reason of said patent and said extension; which 
7 said transfer and the instrument of eg. gre were duly ap- 

proved and confirmed by said court, and to which instru- 
ment and order of : ApPpProv: al pli aintiff refersand offers to produce the 
same or certified copies thereof. 

And plaintiff says she is now the sole owner of said pateat and 
of the extension thereof and of all rights thereunder, ineluding all 
rights of action, both at law and in equity, to recover profits and 
damages for infringement. 

And the plaintiff further says that always hitherto, from the time 
of the issuing of said original patent, the owner thereof venfled to 
others the right to make and use specimens of said invention to the 
great advantage and protit of the said owner, 

The plaintiff further alleges that the defendant is a corporation 
duly and legally organized, estab lished, and constituted under the 
laws of the State of Wisconsin, being one of the counties of said 
State located within said eastern district of Wisconsin. : q * 

That the defendant, well knowing the premises, but contriving to 
injure the plaintiff, heretofore, to wit, on the 4th day of October, 


1873, and up to and on the 4th day of October, ISSO, and within ' 

and during the term of seven years mentioned in the certifteate of D al 

extension of said letters patent, and after the granting of said; letters a. 
patent and said extension, and before the bringing of this suit, 

8 and within theaistriet aforesaid, unlawfully wrongfully, and Le. 
injuriously ama wr intent to deprive the plaintiff and her a 

assignor of the royities which she and her said assignor might at 


and otherwise wi apts i have derived from the sale of rights té make 
and use specimey& of the apparatus covered by sald letters patent _ 
and extension yoecreof, and without license of the plaintiff or any ‘ 
other person guthorized to grant license, and against the title of the Af 
plaintiff and¢ker assignor, did make and use and eause to be made i 
and to be waed sundry specimens of said apparatus and of machines 

which coyiained and employed substantially the inventioned cov- ; 
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ered by said patent in infringement of said exclusive rights secured 
as aforesaid to said Edwin May by the letters patent aforesaid and 
the extension thereof and granted by said administrator to the said 
plamtif, as hereinbefore set forth, and contrary to the statute of the 
United States in such case made and provided, whereby the plain- 
tiff has been deprived of the reasonable royalty Upon the Infringing 
apparatus so used and caused to be used by the defendant and of 
large royalties which she might and otherwise would have derived 
from the sale of rights to make and use specimens of said apparatus 

and has sustained actual damage thereby to the extent of 
9 three thousand dollars. 

Wherefore, by force of the statutes of the United States, a 
right of action has accrued to the said plaintiff to recover the said 
actual damages and such additional amount, not exceeding in the 
whole three times the amount of said actual damages, as the court 
may see fit to adjudge and award, besides costs. 

That the defendant, though often requested, has not paid said 
damages nor any part thereof, but has refused and _ still refuses to 
pay the same. 

Wherefore the plaintiff demands jadgment against the defendant 
for said damages, with costs of suit. 

G. W. HAZELTON, 
PUij's Atty. 


Return 
Summons & complaint returned. 


“Served on the within-named The County of Fond du Lae by 
showing Mark Crane, county clerk of said county, this summons 
and complaint and by delivering to him personally a copy thereof, 
this 29th dav of September, A. 1). ISS». 

I’. H. WEST, Marshal.” 

Fees, $7.56. 

DecemBer 12, 1885. 

This day came the defendant, by its attorneys, Messrs. F. F. Duffy 
and Shepard & Shepard, and filed its answer as follows: 


Answer 
Cireuit Court of the United States, Eastern District of Wisconsin. 


10 Saran May 

v. - 

Tne County or Foxp pu Lac. J 
Now comes the defendant, by F. Ff. Duffy and Shepard & Shepard, 
its attorneys, and for answer to the complaint says that it denies 
generally and specifically each ‘and every allegation in the com- 
plaint, except those as to citizenship and residence of the parties 

and the corporate character of the defendant. 

And for its further defense the defendant alleges that as to so 


THE COUNTY OF FOND DU LAC VS. SARAH MAY. 
much of the supposed cause of action as is for the alleged infringe- ¢\ 
ment of the said alleged patent and for the alleged use of said i 
alleged invention prior to the 20th day of September, 1879, the } 
# same did not accrue within six years prior to the beginning of this 
action, and therefore the time within which an aetion could be 
brought for such alleged infringement and use prior to the. 29th 
day of September, 1879, expired before this action was begun, and } 
rn 


the action ts therefore barred in accordance with the provisions of 
section 4222 of the Revised Statutes of Wisconsion. : 
Wherefore the defendant prays judgment that it be hence dis- 
missed without day, with its costs of defense. : 
r. F. DUFFY axp » 
SHEPARD & SHEPARD, | 
Def't's Attys. . 
1] Marcu 5, 1886. 
This day came the defendant, by its attorneys, and filed its 
notice of special matter to be vive 1b evidence at the trial as fol- : 
lows: \ 


De f’t’s Notice of Special Matter. 
In U.S. Cireutt Court, Eastern Dist. of Wisconsin. 


Saran May ) 
t. 

Tue County or Fonp pu Lac. f 

To G. W. Hazelton, Esq., plaintiff's attorney : | 
Take notice that on the trial hereof we shall produce evidence to " 

prove that the alleged invention described in the letters patent 
pleaded in the complaint was not novel and that the said paténtee, : 
Edwin May, was not the original and first inventor of the thing 
in said letters patent patented or of any material or substantial part 
thereof, and that one Radcliffe, then a prisoner in the State prison 
at Waupun,in Wisconsin, and a resident thereat, was the inventor of 
said patented contrivance prior tothe said patentee’s alleged invention 
thereof, and that John Taylor, of Waupun, Wis.; Henry Brown, of . 
Fond du Lae, Wis.; Argalus W. Starks, of Baraboo, Wis.: Edward 
MeGarry, of Milwaukee, Wis.; Edward M. MacGraw, of Sheboygan, 


Wis.: Martin K. Dahl, John N. Ackerman, George Wilcox, Simon r 


Heath, De Witt Brooks, all of Waupun, Wis.; and Manus Mensinek, 
then of Waupua, Wis., and now of Greenleafton, Fillmore county, 
Minnesota, had knowledge of the thing by said letters patent 


1? patented prior to the alleged invention by the said patentee ge 

| or his application for sald patent, and that said John Tavlor, 

Henry Brown, Argalus W. Starks, Edward MeGarry, Edward M. 

| MaeGraw, Martin kK. Dahl,and Manus Mensinek had use thereof at 

| said Waupun prior to said patentee’s alleged invention thereof. * 

| Dated Feb. 26th, L886. ) it 
Yours, &e., ke. F. DUFFY anp f 

SHEPARD & SHEPARD, — -v 


Defendant's Attorneys. 


“oe 


mJ 
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Aprit 15, 1886. 
This day came the defendant, by its attorneys, and filed its addi- 
tional notice of special matter to be given in evidence at the trial as 
follows : 
Additional Notice. 


United States Circuit Court, Eastern District of Wisconsin. 


Saran May, Plaintiff, ) 
v. > 
Tur County or Foxp pu Lac, Defendant. } 


To G. W. Hazelton, Esq., plaintiff's attorney : 

Take notice that on the trial hereof we shall produce evidence to 
prove that the alleged invention deseribed in the letters patent 
pleaded in the complaint was not novel and the said patentee, Edwin 
Mav, was not the original and first inventor of the thing in said 
letters patent patented orot any material or substantial part thereof, 
and that William R. Tallmadge, now of Fond du Lac, Wisconsin, 

and then of Elmira, Chemung county, New York, had knowl- 
13 edge of the thing by said letters patent patented at said El- 
mnira, New York, prior to the alleged invention by said pat- 
entee or his application for said patent. 
Yours, &e., F. F. DUFFY anp 
SHEPARD & SHEPARD, 
Defendant's Attorneys. 


And now, at this same term, to wit, January term, 1886, and on 
the seventy-fifth day thereof, to wit, on the 15th day of May, A. D. 
1886, the following proceedings were had, to wit: 


Trial. 


SARAH May ) 
v >At Law. 
Tur County or Fonp pt Lac. J 


This day came the parties, by their counsel—Messrs. G. W. Hazel- 
ton, Edward Taggart, and M. C. Burch appearing for the plaintiff, 
and Mr. Charles E. Shepard for the defendant—and the issue herein 
came on to be tried; whereupon a jury was called to try the same, 
who came, to wit, L. H. Morehouse, Donald MePherson, Lyman 
Kellogg, W. N. Pennell, Chester E. Wileox, J. H. Booth, Edwin 
Upson, Henry P. Ellis, James Atkins, W. W. Watkins, Frank Nu- 
gent, and Charles J. Munkwitz, twelve free, honest, and lawful 
men of the district, who were severally sworn and empanelled, 
and the trial not being concluded, the same was adjourned until to- 
morrow morning. 


14 And afterwards, to wit, on the seventy-sixth day of said 
term, to wit, on the l4th day of May, A. D. 1886, the follow- 
ing proceedings were had, to wit: 
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Saran May . 
vs. A t La Ww. 
Tue County or Fonp pu Lac. 


This day came the parties, by their counsel, and also the said 
jurors of the jury, and the trial of the issue herein was resumed, 
and, not being concluded, the same was adjourned until to-morrow 
morning. 


And afterwards, to wit, on the seventy-seventh day of said term, 
to wit, on the 15th day of May, A. D. 1886, the following proceed- 
ings were had, to wit: : 


Verdict. 


Saran May 
vs, At Law. 
Tine Country or Foxp pu Lac. 


This day came the parties, by their counsel, and also the said 
jurors of the jury, and the trial of the issue herein was resumed ; 
and the jurors of the jury aforesaid, being charged by the court, re- 
tired to their room, under the charge of a sworn officer, to deliberate 
upon their verdict, and afierwards came into court and on their 
suid oaths respectively do say that they find the issue herein in 
favor of the plaintiff; that the apparatus used by the defendant in 

its jail prior to October 4, 1880, and subsequent to October 
15 4, 1873, infringed the first, third, and fourth claims‘of the 

patent in suit, and that they assess the damages to the said 
plaintiffat the sum of one thousand seven hundred and seventy- 
four dollars and sixty-eight cents; and, on motion of the deferfdant’s 
counsel, it is ordered by the court that he be, and hereby is, allowed 
twenty days within which to file a motion for a new trial. 

And afterwards, to wit, on the ninety-ninth day of said term, to 
wit, on the 15th day of June, A. D. 1886, the following proceedings 
were had, to wit: 

Saran May ) . 
Us 
THe County or 


° , At Law. 
Foxnp pu Lae. } 


This day came the parties, by their counsel, and the defendant 
moved the court for a new trial, and also in arrest of judgment, for 
reasons filed: which motions are as follows, to wit: 


Motion for New Trial. 


U.S. Cireuit Court, E. D. of Wisconsin. 


SARAH May \ . 
is, 


Tur County or Fonp pu Lac. 


Now comes the defendant, to wit, on June 15, 1886, being yet of 


EI cnsns 


~~" 
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the January term, 1886, at which this action was tried, and moves 
for a new trial on the grounds that the court erred at the trial— 
|. In admitting evidence against the defendant’s objection. 
133 II. In excluding evidence offered by the defendant & ob- 
jected to by the plaintiff. 

III. In its charge & iustructions to the jury. 

IV. In declining to give to the Jury instructions requested by the 
defendant. 

V. In not instructing the jury to render a verdict for the de- 
fendant. 

VI. In ruling that the plaintiff is the owner of the cause of action, 
and in not ruling that the plaintiff has shown no title to the alleged 
cause of action. | 

This motion being made by leave of the court without prejudice 
to the defendant’s right to move for a new trial on the ground of 
newly discovered evidence hereafter. 

Fr. F. DUFFY anp 
SHEPARD & SHEPARD, 
Def't’s Attys. 
C. E. SHEPARD, Of Counsel. 


Motion ay Arre at of Judg bie ni. 
In U.S. Cireuit Court, le. D. of Wisconsin. 


SARAH MAY ) 


Ve 
Tne Country or koxp pu Lae. ( 


And now, to wit, on the 15th day of June, 1886, being vet of the 
January term of this court, and after entry of an order denying the 
defendant’s motion for a new trial on the alleged grounds of error 
stated therein, and before entry of the judgment of the court upon 

the verdict found for the plaintiff at said term, comes the 
16 defendant, by its attorneys, and moves the court now here for 

an order that the entry ot judgem« ht Upon said verdict be 
stayed and arrested until further order of the court, upon these 
grounds of error, apparent upon the face of the record herein, to 
wit: 

[. That the said letters patent granted to the patentee, Edwin 
May, as in the complaint pleaded, were & are void upon their face, 
heeause it appears on the face thereof that none of the several claims 
therein stated is for a patentable invention, contrivance, or combi- 
nation, and that none of the several combinations therein stated 
and claimed as the patentee’s inventions Is a new or patentable in- 
vention. 

II. That the plaintiff, Sarah May, does not appear upon the face 


_of the complaint to be or to have ever been the lawful owner of the 


cause of action sued upon. 
June 15, 1886. 
F. F. DUFFY aynp 
SHEPARD & SHEPARD, 
9-35] Defendant's Attorneys. 
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Hearing of said Motions and Order Overruling Same. 


And said motions came on to be heard and were argued by Mr. 
Shepard, in favor of the same, and by Mr. Hazelton, in opposition, 
and submitted. On consideration whereof itis ordered by the court 
that the said motions based upon rulings made by the court and 

questions of law arising at the trial be, and hereby are, over- 
165° ruled, but without prejudice to the right of the defendant to 

move again fora new trial, on the ground of newly discovered 
evidence, within forty days from this date. 


Judgment. 


Whereupon it is considered and adjudged by this court, now here, 
without prejudice as aforesaid, taat the plaintiff do have and recover 
of the defendant, The County of Fond du Lac, the sum of one thou- 
sand seven hundred and seventy-four dollars and sixty-eight cents, 
damages so as aforesaid assessed by the jury, together with ninety- 
one dollars and seventy-one cents, her costs about her said suit in 
this behalf by her expended, and that she have execution therefor. 

Judgment-roll signed June 15th, A. D. 1886. 


EDWARD KURTZ, Clerk. 


OO 
SD iid ities ineeiens iianies U1 


And same day (June 15, 1886) bill of exceptions signed and filed 
as follows: 


17 Bill of E’rceptions. 
U.S. Cireuit Court, E. D. Wisconsin. 


SARAH May ) 
is, > 


The County or Fonp pu Lac. | 


Be it remembered that on the 15th day of May, [SS6, at a general 
term of said court in and for said district, begun on the 4th dav of 
January, 1886, and holden at the court-room, in the custom-house, 
in the citv of Milwaukee, in said district, this action came on to be 
tried before the Llon. Chis irle 8 Ie. Dye T, district judge of said district, 
and a jury duly empaneled to try the cause. 

The pl: uintiil appeared by G. W. Hazelton, E sq., her attorney, and 
T vec and M. GC. Bureh, Esqs., of counsel. 

The defendant appeared by F. F. Duffy, Esq., and Messrs. Shep- 
ard & Shepard, its attorneys. . 

And thereupon the following proceedings were had: . 

The plaintiff, to sustain the issues upon her part, offered in eyi- 
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dence the letters patent of the United States to Edwin May, dated 
October 4, 1859, and numbered 25662, which are pleaded in the 
complaint. The same were objected to by the defendant upon the 
ground that upon the face of the specification and claim accom- 
panying said letters patent they are not for a novel or an operative 
combination and are invalid, and that this action had not been 
brought within the time required by law after the expiration of the 
letters patent. 
Objection overruled and defendant excepted. 

18 Said letters patent, with specification and claim, were then 

marked Exhibit A, and a true copy thereof is hereto an- 
nexed. 

The certificate of the Commissioner of Patents for an extension of 
said patent from October 4, 1873, to October 4, ISSO, dated October 
1, 1S7o, was then offered in evidence by the plaintiff and objected to 
on the same grounds by the defendant. 

Objection overruled and defendant excepted. 

Said certificate was then admitted and read and marked Exhibit 
B. A true copy is hereto attached. 

The plaintiff then offered successively and in connection with 
each other the following documents: 

A certified copy of proceedings for letters testamentary issued out 
of the cireuit court of Marion county, Indiana, to Edwin Forest 
May, as executor of the last will and testament of Edwin May, de- 
eeased, dated March 6, 1SS0. 

A certified copy of the resignation of said Edwin Forest May as 
such executor, dated June 7, 1850, and of the order of court accept- 
ing the same. 

A eertified copy of the letters of administration de bonis non, with 
the will annexed, issued out of the circuit court for Marion county, 
Indiana, to George F. MeGinnis, as administrator de bonis non, dated | 
June 7, 1SS0, and of his bond as such administrator. 

A certified copy of the petition of George F. MeGinnis to said 
eireuit court for Marion county, Indiana, for authority to said ad- 
ministrator de bonis non to make sale of said letters patent No. 25662, 

dated Deeember 31, 1SS1. 
19 A certified copy of the order of the circuit court for Marion 
county, Indiana, to said George F. MeGinnis, as such admin- 
istrator de bonis non, upon said petition, dated December 51, 1881. 

A certified copy from the Patent Office of the deed or instrument 
of conveyance made upon such sale by sald administrator de bonis 
non to the plaintiff, dated March 7, 1882. 

A certified copy of said administrator’s report of sale and deed and 
of the order of said circuit court for Marion county, Indiana, con- 
firming said sale and deed, dated March 7, 1882. 


To each of which several documents the defendant objected sever- 
ally and separately that they were singly or collectively immaterial 
and incompetent and did not tend to vest any title to the cause of 
action sued on in the plaintiff, and that the jurisdiction of the court 
wherein said proceedings were had is not shown. 
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Objections overruled, and said ducuments were admitted and read 
in evidence in ~ order stated, and were marked successively [x- 
hibits C, D, E, I’, G, I, HL. 

To which mI upon each of said several documents the defend- 
ant then severally excepted. 3 


The plaintiff then called as a witness in her behalf Luruer V. 
Moutron, who, being sworn, testified : 


[ live at Grand Rapids, Michigan; ama partner in a foundry 
there. I have had experience in mechanies and patents;' have 
photographed models; have been consulted about the patentability 
of mechanical devices; have been ane xpert Witness In pr itent causes: 
have done patent soliciting ; am acquainted with the May patent in 
suit; know its specifications and claims and am acquainted with its 
practical operation and effect. 


20 Models of a jail constructed aecording to the said fetters 

patent and of the defendant's jail were then introduced by 
plaintiff and identified as correct except as to the second elainr; and 
in connection therewith was introduced a stipulation in this action 
between the attorneys for the parties, marked Exhibit J, of which a 
copy is annexed. Said model of a jail according to said patent 
was marked Exhibit K, and of the defendant’s jail was marked Ex- 
hibit L. 


The witness the n procee ded: In my opinion the model represent- 
ing the defendant’s jail contains the mechanical equivalents of the 
devices described in the specifications and claimed  vartic ‘ularly in 
the first, third, and fourth claims of the patent in question. 

The results produced by the combinations claimed in the patent 
are produced by substantially the same means. 


On cross-examination the witness testified : 


The novelty and utility of this patented device consists in-inter- 
posing a grating or wall between thie person ope rating the mechan- 
ism for securing the doors and the prisoners, so that they ean be 
observed through the door or grating and the corridor doors be 
closed and seeured or unlocked and opened or the cell doors éan be 
locked or unlocked, all without any contact between the jailer and 
the prisoners and Without the jailer being in the same apartment 
with the prisoners, and thus exposed to attack by them. 

The several elements of the device are probably old. The novelty 
consists in the particular combinations whe reby anew and use ful 

result Is }? rroduce d. 


21 | think an angle door is old; have never seen thom In i 


jails; have seen angle doors and curved doors and illus lra- 


tions of them in books many years ago, before 1859. Locks 
> lie } 


bolts upon doors are also old, and toe put a lock or bolt upon such a! 
door would not be invention. In defendant’s jail the corridor doors 
are not closed by ere fastening mechanism as deseribed in the pat! 
ent, but, when closed by the prisoners or turnkey, they are jocked! 
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by bolts moved by rock-shafts extending from the outer apartment 
through the wall into the jail proper and to the corridor doors. 
There is nothing new in a rock-shaft as apphed to the purpose of 
transmitting motion to bolts or other like uses; it is the equivalent 
of an endless chain or any other well-known device for transmitting 
motion; it is very old. The operation and effect of the rock-shaft, 
the handle or lever that moves it, and the bolts that it moves in con- 
nection with the corridor doors thereby locked and unlocked are pre- 
cisely the same with or without a wall or grating interposed between 
the handle or lever and the door locked, and also the same as the 
corresponding parts in the May patent. In the Fond du Lae jail 
the handle of this rock-shaft aud the place where it is operated are 
a few feet distant from the angle door. ‘There is an embrasure or 
slit in the wall by these handles to the rock-shafts, through which 
LWo corridors, one over the other on one side of the jail, can be ob- 
served, but the other side of the jail, with its two corridors and two 
tiers of cells, cannot be observed. ‘The doors of all four corridors 
are locked by rock-shafts, all starting and moved from the 
22 sume point. The operation and effect of the arrangement of 
the leve r (7). bar (er), and bolts ana lugs (SS), as deseribed in the 
patent for locking and unlocking the cell doors, are precisely the 
sume, Whether the lever is operated through a wall or grating or 
whether there is none there. Mechanically the effeet is precisely 
the same with or without the grating, so “rr as fastening and unfast- 
ening the doors is concerned. The only ifference ts in the effect of 
the erating to protect th, | uler and guard against CSCUPCS. very 
separate element of the combination of the fourth claim is old—the 
bar, the lever, the lugs or bolts, and the yr iting. Levers have long 
been used, long before this patent, lo move a long bar and thereby 
to move bolts, lugs, or the like at a distance; so also similar devices 
passing through a wall to open and close and secure window shut- 
ters and the like, but the particular combination adapted to inter- 
pose protection between the Perso QO} rating this device and those 
on the other side of the wall or grating was newand patentable and 
so patented to Mr. May. The grating has nothing to do directly 
with locking or unlocking the doors. It affords protection to the 
operator while so doing. So with the second claim in suit, which is 
the third of the patent, All its s parate lements are old. It is 
only the particular combination applied to this purpose that is new 
and patentable. 


The plaintiff then, further to maintain the issues on her part, gave 
evidence tending to show that the patentee, dw in May, died on 
February 27, 1880, and the plaintiff is his widow; that said 

23 patented contrivance is useful and economical: that it is in 
use, and bas been for much of the time since It was patented, 
insundry jailsand prisons in this country; that at the Grand Rapids 
(Kent Co.), Mich., jail and elsewhere it has resulted In a saving of 
time and labor; that the said patentee during his lifetime and the 
plaintiff since his death have established and collected a royalty of 
$50 per cell, both where there has been previous infringement of the 
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patent and the infringers have settled and where the county or the 
builder of the jail has desired to purchase the right. 

But it was not shown that such royalties or any “royalties had been 
paid for the use of the angle observation door under the first claim 
or of the combination claimed in the third claim, or that such roy- 
alties or any royalties had been paid simply for the use of the com- 
bination described and claimed in the fourth claim, irrespective of 
the use of the angle observation door or the contrivance for closing 
and locking the corridor doors in the same jail at the same time and 
without the use thereof or of either of them in the same jail at the 
sume time, 

The plaintiff also, by a question to a witness, proposed to prove 
that the defendant had used the said contrivances,as claimed in the 
first, third, and fourth claims, since 1809. 

To which the defendant obje ected, on the ground that the statute 
of limitations of Wisconsin (subdivisions 3, 4, and 5, section 4222, 

Revised Statutes of Wisconsin of 1878) had run upen the 
24 alleged cause of action for infringement prior to September 

29, 1879, which was six years prior to the beginning of this 
action, and requested the court to limit the proof of such use to that 
Which has occurred since September 25, S79 

Which objection and request were ove ruled, and the defe nd: ant 
objected thereto. 

And it was thereupon proved that the defendant had used im its 
jail ever since 1859 the outside angle door, the contrivance for lock- 
ing and unlocking the corridor doors, and the contrivance for lock- 
ing and unlocking the cell doors which are exhibited by the model 
of its jail, Exhibit L, and are hereinabove described. 

The plaintiff then offered in evidence a certified copy of the plead- 
ings and charge of court to jury in the ease of Edwin May vs. John- 
son County, Indiana. Objected to by defendants as irrelevant and 
immaterial. Overruled, and defendant excepted. 

The said copy was then admitted and read and marked Exhibit M. 

The plaintiff then rested her case. 

Whereupon the defendant moved that a verdict be directed for the 
defendant on the grounds that— 

The plaintiff has established no cause of action against the 
defendant. 

2. The patent in suit is void for lack of novelty and because the 
combinations deseribed are not operative combinations, and are old 
“ee well known devices long applied to similar uses. 

The plaintiff is not the owner of the cause of action sned 
on. 


to 
ws ¢ 


1. The statute of limitations of Wisconsin has run upon 
the alleged cause of action. 
Which motion was overruled and the defendant excepted. 


Thereupon, to sustain the issues upon its part, the defendant 
proved that there were no more than thirty-four cells in its jail.on 
which the device of locking by a bar with lugs er bolts att: iwched to 
it and operated by a lever on the outer side of a corridor grating is 
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or has been used; that the same was put on when the building was 
constructed, in 1869, and by the contractors who built said jail under 
contract ; that at the Wisconsin State prison, at Waupun, the Elmira 
(N. Y.) or Chemung county jail, and elsewhere there had been in 
common and publie use, well known to many persons for many 
vears before 1859, a device consisting of a lever, a bar, and lugs or 
bolts attached, operated substantially as deseribed in said patent, to 
lock or unlock the cell doors, but without any intervening wall, cor- 
ridor grating, or other protection to the jailer against attack ; that 
such device, except for the absence of a corridor wall or grating, was 
substantially identical and a mechanical equivalent of the device 
described in said patent and claimed in the fourth claim thereof, 
and that it was used and did operate in the same way to lock or 
unlock the cell doors after they had been closed. 


The defendant then closed its case. 

No evidence !n_ rebuttal was offered by the plaintiff, and 
26 the foregoing is all the evidence on either side. 
The testimony was then closed. 

Thereupon the defendant renewed its motion for a verdict to be 
directed for the defendant on the same grounds above stated ; which 
motion was denied and the defendant excepted. 

The defendant then prayed that the jury be instructed as follows, 
and each of such instructions was severally refused, and the defend- 
ant excepted severally to such rulings, as follows: 

I. ‘The first claim of the patent is void. 

Which instruction the court then refused to give and the defend- 
ant then excepted to such refusal. 

II. The third claim of the patent is void. 

Which instruction the court then refused to give and the defend- 
ant excepted to such refusal. 

I11. The fourth claim of the patent is void. 

Which instruction the court then refused to give and the defend- 
ant excepted to such refusal. 

IV. The first claim does not claim a new device nor is the com- 
bination deseribed and thereby claimed an operative combination, 
but it is a mere aggregation. 

Which instruction the court then refused to give and the defend- 
aut then excepted to such refusal. 

V. The third claim does not describe a new device. 

Which instruction the court then refused to give and the defend- 
ant then excepted to such refusal. 

VI. It is for the jury to decide whether the third claim ts 

infringed by the defendant’s device. 
~i Which instruction the court then refused to give and the 
defendant then excepted to such refusal. 

VII. It is a question for the jury whether there was an invention 
or exercise of the inventive faculty in the construction of the de- 
vices described in the patent. 

Which instruction the court then refused to give and the defend- 
ant then excepted to such refusal. 
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VITI. The plaintiff cannot reeover for any use of the patented 
contrivances of the plaintiff or of any of them prior to the 29th 
day of September, 1879, because for any such prior use the action 
Was not brought within the six years prescribed by the statutes of 
Wisconsin. 

Which instruction the court then refused to give and the defend- 
ant then excepted to such refusal. 

IX. Contining the period for which recovery can be kad to ‘that 
between September 29, 1879, and October 4, 1880, the jury are en- 
titled in assessing the damage s to consider the length of use and to 
allow less damages in their discretion for that amount of use than 
the royalty established by the patentee, or less than would be a 
proper measure of compensation for a longer use. 

Which instruction the court then refused to give and the defend- 
ant then excepted to such refusal. ! 

X. The royalty asked and paid is not conclusive on the 

25 jury. The jury are to take into consideration the time and 

extent of infringement, and may allow less than the regular 

royalty for a time materially shorter than the period of the patent, 
anid it is for the jury to decide on the amount of dam: ives. 

Which instruction the court then refused to give and the defend- 

ant then excepted to such refusal. ‘ 
29 And thereupon the court instructed the jury as follows: 

This is a suit at law. to recover damages for the alleged in- 

fringement of a patent granted to Edwin May on the 4th day of 
October, 1559. As you are all aware, when a party invents a new 
and useful improvement the laws of the United States provide that 
for a limited term of years he shall have an exclusive property right 
in such invention, which means the sole and exclusive privilege of 
manufacturing, using, and selling the same. 

* 4 . * 


The laws oO! the lL nited states on this dite ure designed to en- 
courage meritorious and useful inventions and to protect their 
owners in the profitable enjoyment of them during the period fixed 
by the statute. If » th refore, a new and useful invention covered 
by a valid pat nt is exhibit- in this case, and if the defendant has 


unlawfully pirated upon it, the plaintiff is entitled to recover daAm- 
ages on account of such tivasion of her rights the same as if she 


had suffered disturbance of any other property right. As I have 
said, the patent in suit was granted Oetober 4, 1859. The term of 
the patent, as then established by law, was fourteen years, so that 
the original term expired October 4, 1875; but, as provided by law, 
the patent was rene wed and extended for the further term of seven 
years from and after the the expiration of the first term, so that 
the patent continued in foree until the 4th day of October, 1880, 
when it finally expired. It scems that on the 27th day of Febru- 
ary, ISSO, the patentee, Edwin May, died, and in the course of ‘ad- 

ministration of his estate there was a sale of all rights under 
30 the patent by the administrator to the plaintiff, who became 
the owner in law on the 6th day of March, 1882, of.all rights 
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of action and claims for damages on account of infringements of 
the patent which accrued prior to October 4, LSSO. 

It is charged by the plaintiff that between the 4th day of Octo- 
ber, 1875, when the patent was extended, and the 4th day of Octo- 
ber, 1880, when it finally expired, the defendant, The County of 
Fond du Lae, wrongfully and without license from the plaintiff or 
her assignor or the patentee used a mechanical apparatus which 
was an infringement of the patent, and it is on-account of thisalleged 
use thatthe iD untitfseeks to recover damage s The patent relates to 
analleged new and useful improvementin theeonstruction and opera- 
tion of pPrisolis, The evident object of the Improvement is to avoid 
the necessity of actual contact with the prisoners, while the keeper 
can observe their movements and with security to himself control 
them. The patent is what is known as a combination mechanical 
patent, and the util volt the thing or things pater ted is apparent, 
Il think, atagiance. Toeconstructa jailor prison so that prisoners can 
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in )«6Which) 6thhe)©6prisoners mav be bv an angle door, which 
is locked, and which, froim mS pecuilar shape, enables him to 


observe! all parts of the lall and the movements of the 
yan t 4 . ’ } : : , . 
0 Prisoners. Por Opening A sthiaii s le door (which side dool 
has no remation to tii parent) te Pas ACCCSS to “a Crank which 


Ope rates the qgdoors 1n the partith DeCLrweenl the first room and the 


rooms adjoining the ceils by means of an endless chain or rope 
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are then lastened DV Operating the crank beclore mentioned, he 
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~Weed) li citi Liit Prooth BPE VN OP aita. if bie CES DOrisoriers Weciig ore eres 
to their respective cells, the doors of the cells may be fastened by 


operating a lever In the first corridor connected with bars, which, 


Upon by blige drawn by means OL Cotni ect rr pots, secure the doors. 
The keeper may then pass In and lock the cell doors, and thus a 
partition of iron grating is all the time kept between the prisoners 
ana thas kee pe Te 
There are four claims in the patent, but it is not contended that 
the def ndant infringes the second claim ‘Lhe first. third, and fourth 
claims are here involved. The first claim is forthe angle door, when 
constructed and Oy rated substantially as set forth. in combination 
with the lock or bolt which secures it so as to prevent entrance 
through it trom within to the outside. The third claim is for the 
endless chain or rope, In combination with the levers by which the 
partition doors ure operated, whi hn constructed and operated 
vz substantially as and for the purposes set forth. The fourth 
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claim is for the combination and arrangement of the levers, 
bars, and bolts, or lugs connected with the cell doors, when operated 
from without «ten erating, substantially as and for the purposes set 
forth. , 


* He ‘ ¥ . om * x 


The patent law recognizes as patentable an improvement in any 
art or mechanical construction or combifation which is useful. to 
the public and not before known. ‘To be patentable a thing must 
not only be new and useful, but must amount to an invention‘tor 
discovery. Although the result is produced by amechanism which 
combines old mechanical elements or powers without the use of any 
new element, the true question in such a case is whether the cotm- 
bination of elements by the patentee Is new. If they have hever 
been combined together in the manner stated in the patent, and. if 
the combination is new and useful, not being the result of mere 
mechanical skill, but of invention, then it is patentable. Each apd 
all of the separate parts of a combination may be old and well 
known. The combination may contain the lever, the pulley, tne 
wheel, and other well-known and long-used devices a +h would 
not, separately, be patentable ; nevertheless, if the combination ‘is 
hew and produces au new and useful result 1t—that is, the combina- 
tion—is patentable. Almost all combination structures are made 
up of separate parts and elements which are old and well known, 
and if that fact alone would invalidate a patent some of the mest 
valuable inventions of the present day would at once become the 
common property of the public and valueless to their owners. The 

law does not encourage or sanction the defeat of combin: itien 
Oo patents on the ground that the several parts are old, if thie 
combination is new and usetul. 

The patent here in question has been passed Upon by the lute 
circuit justice of this circuit, Justice Davis, in a suit at law like 
this, to recover damages for infringement. As appears from Iiis 
charge to the Jury, which we have before us, no combination was 
shown, as none is shown here, anticipating May's invention. In 
that case, as in this, the question of originality, novelty, and pdt- 
entability arose upon the patent itself and the mechanical structure 
patented, and Judge Davis held the patent valid, and’ instructed the 
jury that the er st patented exhibited Invention and was ei- 
titled to protection. ‘That raling, thus made tn this eireuit by niy 
official superior, ought Lo be controlling here, and | regard 'L as COn- 
trolling, the same patent being Involved in both cases and it not ap- 
pearing that anything materially different is shown here from whit 
was shown there. Judge Davis says that the May patent ts really 
jor a method unknown before, of bolting prison doors without 
coming in contact with prisoners. “ ‘To do this in the way shown,” 
he said, “is patentable, and he is to be considered as the original 
combiner of this mechanical arrangement so as to produce the In- 
tended result. In doing this he has used nothing new, nor was ke 
required to do it. Bolts, bars, locks, levers, and pulleys are all ols, 
but the patentee used them in such a way that the jailer can con- 
trol the prisoners by working the doors while remaining away from 


ee 


' 


a 
* 
' 
_” 
7 
i, 
r 
_— 
— 
i. 


THE COUNTY OF FOND DU LAC Vs. SARAH MAY. P 19 
f 

the prisoners. It is the working of the doors so as to avoid the ne- 
cessity of actual contact with the prisoners which is his invention. 
This is his idea as he has carried it into suecessful practice.” 
od This was the view taken by Judge Davis in the Indiana 
case of this patent, and in that view I fully coneur. The 
patentee was a pioneer in the field; his patent was an original one. 
He did not, so far as is known here, merely construct an improve- 
ment on a structure previously patente d As Judge Davis Says, he 
was the original combiner of the various parts of his ipparatus, 

arranging them so as to produce a new and useful result. 

The claims of the patent are to be read in the light of and in con- 
nection with the specifications. This is an elementary principle in 
patent law; and so reading them—that Is, reading them in the light 
of what was sought to be accom plished—it does not do to say that 
the mere connection of a lever with bars and bolts or the connee- 
tion of a lever with an endless chain or the mere attachment of a 
lock toa door or the mere construction Of a door of peculiar shape 
does not constitute Invention. The adjustment of the apparatus, 
the relation of the different combinations to the jail or prison, the 
objects sought and the results attained are all to be considered, es- 
pecially in a patent like this, original in its character, and therefore 
entitled to a broader construction than one which 1s for a mere im- 
prover} nt on something of the same nature which has been pre- 
viously invented. This would be naturally and was undoubtedly 
the view taken of this patent by Judge Davis, and [think it the 
correct view. So the conclusion Is that the patent in suit was valid, 

and that the combinations therein described were patentable. 
Oo All this 1t was yy rhaps unnecessary to say Lo you, hecause 

the only Cyne stion if is necessary for you to consid r Is whether 
the structures used by the defendant county In its Jail is an infringe- 
ment on the May invention: but, in view of the diseussion at the 
bar, I desired counss to fullv understand the view which the court 
takes of tue patent and of the patentability of this invention. If, 
then, you find that in all or either of the claims here in question, 
namely, the first, third, and fourth, the defendant has been guilty 
of infringement as charged, then the plarntill should have a verdict. 
If vou find that neither of the claims were infringed, then the de- 
fendant should have your verdict. What const:tutes an infringe- 
ment in a ease like this is so well defined ina charge of the court 
toa jury in a reported case I have before me that I read to you 
from the printed volume: “An Infringement takes place whenever 
a party avails himself of the invention of the patentee without such 
Variation as will constitute a new discovery. An iIntringement iIn- 
volves substantial identity, whether that 1d ntitv is deseribed by the 
terms, the same principle, the same modus operandi, or any other. 
It is a copy of the thing described in the specifications of the pat- 
entee, either without variation or with only such variations as are 
consistent with its being in substance the samething. No certain, 
definite rule can be stated by which to determine unerringly in 
every case what will amount to substantial identity ; the jury, guided 
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by ceneral prince iples, must determine each case upon itsown 


OO circumstances. § If, ~dcwtceci the invention of the penne 


be a machine or an improvement on a machine it will be 
infringed by a machine which see. “ese in its alr oacepe ee 
operation the substance of the invention—that Is, by an arrange- 
ment of its mechanism which performs t the sume service or p roduces 
the same efléct in the same or substantially the same wav. The 
question Whether the viven ellect is produced substantially by 
the Sabie mod ( thie Sate combination of Powers 
and deviees in both machines? Mere eolorable or evasive ditfer- 
ences cannot defeat the right of the original inventor, The inquiry, 
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it is really a new and substantially different thing. if the defend- 
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the patent law, bine sary thing: Otherwise It Will not, Whetherior 


not one machine ts an Infringement of another, therefore, does not 
necessarily depend upon whether the mechaticar constructions are 
different; but the question is whether, whatever be the. nechanly ‘al 
CONSLFUCLION, the latter machine contains the means or combin: iLfon 
found in the previous machine; whether, taking the structure epoca 
find it, vou see the new idea completely embodied in it. * en 

lf the defebdants have onlv varied their combination by Glli- 
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tion, thre nm there Is an Iniringement: for a mere Known mechun- 
leal substitute for a thing for 1 purpose of determining the 
question lt) Issue must t revardedad as the thing itsert, ’ 


When, in mechanies, one device does a particular thing or aceom- 
plishes a partic 


lar result every other device known and usec in 
mechanics whi 
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saine thing or accomplish | 
. ; } } o ’ , , ° . 
device may hever have beech detached Troln ts Work and the si eond 


one put in its place. It is suflicicnt to constitute known mechanieal 
substitutes th: i-ohen a skilful mechanie sees one device doing a 


particular thing that he knows the other devices, whose uses he is 
acquainted with, will do the same thing.” : 
Now, within these definitions, does the structure used by the-de- 
fendant infringe the May device? In their general scope and «ob- 
ject they seem to be quite alike and are evidently intended to secure 
the same result. Do they differ essentially in their organization or 
mode of operation ” The one is evidently equival nt to the other 
as prod wing the same result: but in this sense it is not material to 
consider the subject. The question is whether the defendant has 
used substantially the same means or, mechanically speaking, equiv- 
alent means to accomplish the same result. If it has it is an 


o- 
» 


Pr > 
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infringer; otherwise not; and whether it has or not is a 
»s question for the jury to determing As we have seen, a me- 

chanical equivalent, as generally understood, is where one 
may Ly adopted instead of the other by i 
tomed to machinery, with a competent 
powers. If such a man, seeing a new 


skilled mechanic aceus- 

cnowledge of mechanical 
nachine and having a full 

tion of the thing invented, can, by examining it with care, 
t mode and it 


i 
| 
i 


— 
~ 
7 
~ 
— 
- 


, 1 ? 
‘i ; ‘ . oe } . sat ; ; *% ‘ iy? . 
See Lhbat the 1 quired thing can be done In a differen 


Is done it) thst ditlers bhi Hhode by tiie knowledve whieh he has of 
his business he has not produced a new invention nor one substan- 
tlaliy differing from the original; but if the inventive faculties are 
c\ rein d LO pr duce this ( I ibigre, Liven) the has il rigtit Lo the benefits 


" ' ; : ‘ ! - ; — ; - ‘ 
t?i wiinntever [ile tidus lniverts Phere rritis i} PhLIVeETLIOTN involved itl 


' : 4 
Line chanve ahd not thie mere SKILL O} ic W rkiman.to avoid the COl- 


. ’ } 
seq Uehces oO] an 1h} bigecwicht L hie (JTS nn here is. Does the strue- 
, , ’ . : ’ ’ , . . 
ture used by the defendant substantially embody Mav’s mode of op- 
+ = ’ ‘ , 1} 4] . | 4 ',? ‘ + | i v* 4% sy if ‘ > tw : ‘ | | 
CTutloll aba Liwerevy Ui Sits thi = Srila restiits is Were reacirer 
, 7 . ~~ ~_" ; ‘ : ] € 14 } - 
bY his Invention | Is JTL ] sit] l ] Lshouid be pre- 
1 ’ ? : 
, , . 
ciselv the same in deer U i samein kind. For 
] , t , . 
stance, SHULLINGE OHe Goo! , ( . bliie rence Wy degree, 


. . . . . , . \T . 
, ° : _ ooct } — ‘ . . : . . . p 
‘ mW, keeping Lt) Wyte Lhe ii ‘i it Ni COTLSIS'S | certain 
; " , . : 
> ‘ ’ seat a 4 _ : , + 7 " , . " 
mechanical McaAavnsS Wirlecii phakic | tri hm moment he 
enters che outer dor to control the prisoners by lastening the ecor- 
, 5 , a | 2 , | i) 
ridor doors while separated from th , ction is, Do the means 
. — ’ ! a | ’ i we f ee , . : 41 , ; 1 | ] ? 
employed by the defendant in its ve them ° as the de- 
‘ ' i , 4] 
iM@nadanbt Used tii pried mor something sub- 
‘ ‘ . . | .* | . ‘| a . . . ‘ . ‘| 
oye! siil i<«l i} iiné li |) Sit . , ; ,? ' li tril 1itl “iilile 
> ’ ; > ’ . 
pyr ilie pra | ‘ ; ‘ j ; ' ti) , 1} ri th) re 
1 +} ; ] (i | +] 
enees in form, producing phe p is in- 
, 4 | ‘ , } 
Vet OT) ‘eh Cured : ; Lilt si ; ' I . ) ( ‘ ‘ if ‘ 2G 
) 
; es, 4 ; ‘ 
a l Li ‘ it) Like pri Ui \) aaaa I | { Pil ry} a Willt 1} 
; \\ ’ 7 ’ . . ‘ rt 
cif ho Viticl ~ : ii ' f il pee i bi ‘ tits 
} } ’ ’ ‘ . ’ 
Catnip i i] bli I ii / ‘ ai ‘ ' Vt ; i | fri] uty Lege 
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mine Wilrether lies | rm ee nti (>| rc QO 7 rial 
ciil l VilsIiVe, arisiliy iPoothl ‘ bidet i ; if riedsidi > stil It) the 
1) ' ‘| ’ ty } ’ ‘ | \] 5 '? ry?) | noter 
ici t ‘i are ot shat 1) ‘ ~ ‘ ' . ] ' , . Piabe , il 
, ’ r y | 
| . ! ’ | ~ ri ' : 
= \ ai li) CLiail) sil + i { ’ c. ie i | ii) artilal. tiie 1} there 
? 
, , . ° ‘ 
Sno lniringcement rohit Pe) or evasive and not sub- 
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Slubitiai there Is ah lbiringeme};t 
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fhe undisputed evidence shows, 1 i fixed rovalty of fifty 
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used prior to Getober 4 1SSU. ana sulbsequen to October 4, 1875. 


tha re Were tiiirtv-four Celis Upon which it Was used the total 
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amount would be seventeen hundred dollars; and if you find for 
the plaintiff you may allow her interest upon the gross sum at 
seven per cent. from Sepiember 29, 1885. welt 


40 Thereupon the defendant excepted to certain parts of ‘the 
foregoing charge, as follows: : 

The defendant excepts to that part of the charge beginning : 
“The partenl law recognizes us patentable an Improvement In anv 
art or mechanical construction or combination” and ending os Phe 
law does not Cheourage or sanction a defeat of combination joril- 
ents upon the ground that several parts are old, if the combination 
is new and useful,” upon the ground that the court did not specify 
from: the language of the claim the elements which the pate niee 
had put into his several combinations stated in his several claims. 

The defendant further exce pots to the same portion of the ch: ube 
because the court did not submit it to the jury lo say whether the 
elements specified in each several combination appeared together 
required in-a practical combination under the instructions of ts 
court, or whether it was a mere aggre tration, ‘ 

The defendant further exce }) its to yall that portion of the ech: are de- 
fining an Infringement. 

The defendant further excepts Lo that portion of the charge that 
related to damages, Upotl the ground that the court did not leave it 
lo the jury to find a smaller amount of damages than the rovalty of 
fifty dollars, which lad been paid by other parties for a much 
longer use. 

And because none of said several proceedings, documents, testi- 
mony of witnesses, objections to rulings, motions and exceptions, 
Instructions prayed by defendant, and the charge as given by the 

court and exceptions of the defendant in relation thereto 
1] Appear yf record, the judge of said cor rt, before whom said 

action was tried, las settled the fore woOlng asa bill of exee S- 
tions In the cause, and hereby certifies that the same is a comp lete 
and full statement of all the evidence given in said cause material 
to the questions raised by said motions, objections, Instructions, and 
exceptions, and has set his seal hereto asa bill of exceptions in said 
cause, 


(Signed) CIHIAS. E. DYER, Judye. [SEAL. | ; 
12 “Exuipit A.’ ; 
No. 25662 
| 
s var . ‘ 
fink UnNirrep STATES OF AMERICA 


To all to whom these letters patent shall come: 


Whereas Edwin May, of Indi: anapolis, Indiana, has alleged that 
he has Inve ented anew and useful improvement in the construc tion 
of prisons, which he states has not been used before his ; application 3 
has made oath that he isa citizen of the United States : th: at he does 
verily believe that he is the original and first inventor or discoverer’ 
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of the said improvement, and that the same hath not, to the best of 
his knowledge and belief, been previously known or used; has paid 
into the ‘Treasury of the United States the sum of thirty dollars, 
and presented a petition to the Commissioner of Patents signifving 
a desire of obtaining an exclusive property in the said improve- 
ment, and praving that a patent may be granted for that purpose: 

These are, therefore, to grant, according to law,to the said Edwin 
May, his heirs, administrator, or assigns, for the term of fourteen 
veoars from the 4th day of October, one thousand ele lit hundred and 
iftv-nine, the full and exclusive right and liberty of making, con- 
structing, using, and vending to others to be used the said improve- 
ment, a description whereof is given in the words of the said Edwin 
Mav in the schedule hereunto annexed and is made a paar of these 
presents, 

In testimony whereof | have caused these letters to be made 
patent and the seal of the Patent Othice has been hereunto 

affixed. 
435 [sear] Given under my hand, at the city of Washington, 
this fourth day of October, in the vear of our Lord one 
thousand eight hundred and fifty-mine, and of the Independence of 
the United States of America the elghty-fourth. 
JACOB TILOMPSON, 
Secretary of thie Tnte rior. 
WM. D. BISHOP, 


{ onmmissione r of Pate nfs. 


To all whom it may concern: 

be it known that I, Edwin May, of indianapolis, in the county of 
Marion and State of Indiana, have invented certain new and useful 
improvements in the construction and operation of prisons, of which 
the following is a full and exact description, reference being lad to 
the accompanying drawings W the tetters miarked thereon. 

figure 1 is a perspeetive and figures 2, 5, 4, 0,6,7,8 are sectional 
views showing the construction and general arrangement of the 
Same. 

A represents the side and end walls of the prison ; B, the floor; C, 
the outside door; D, inside orangle door; E, moulding or hood over 
door i: I the cells: (Cy, the small door ct the Safe or box J - HI, the 
crank which Operates the drum (PP); |. bolt or lock to the angle door 
ID): a,a bar connected with the bolts (s), which are operated by the 

levers (/) for the Purpose of fastening the cell doors 12); ¢, ful- 
4} crum of the lever (4); ¢, levers for operating the sliding doors 

(l): « wire rope or ¢ ndless chain which operates the levers 
(@): f, hinge joints to levers (d); 4, support of pulleys for chain or wire 
rope | i, pulleys over Which the chain or wire rope (¢) operat S; i, the 
grated partition 7, cell doors: 7 slide or feroove for doors(1) to work in; 
m. rollers for sliding doors (1); 1, guard or slide for levers (d); 0, staple 
to padlock levers (/): d. paw! or eatch to hold the drum \P) In place ; 
r, rollers for bar (/) to work over. 

The nature and extent of the improvement will be more readily 
understood by reference to the object sought, which is avoiding the 
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necessity of actual contact with the prisoners, while the keeper has 


perfect knowledge and control of them, and preventing their escape 
by knocking down the keeper, which has often occurred where the 
COMMON APrAnecise nt of prisons has been used, lt Is peculiarly { 
adapted Lo COuUnLY prisons anil that portion of State prisons ap pro- ’ 
priated to solitary coufinement, ; 
The following is the manner of operating the same and man- 

aging the prisoners: The jailer, opening the outside door C, releases vem 
the oda of the small or safe door G, giving access to the crank: H, Pt 
which Operates the doors (1) in the grated partition (7) by meand of 
the endless chain o1 rope which Patsses aroun l the drum \ | panel is 
attached { y the hinge or jomnt f) of the lever (//). The angle ddor 
}) is held by the bolt or lock | while the ke per is allowed LO @X- 
amine every part of the halt, which the yy eullar shape of the angle 
door 1) allow - Should there bi anv prisoners thi the lirst hall they 

are ordered to retire through the doors (1) in the grated par- 
45 tition (i). The doors (1) are then closed by operating the 

crank Hl,as has been shown; the keeper, then unlocking, <i 
Passes through Lie angle Or 1) Inte the first hall, Lye ltigy St parated 
from the Prisoners by thie rating (7), through which he Orde rs the 
prisoners each to his cell, aud to elose the door after him by oper- 


ating the lever (4) the bars (a) are drawn, while the bolts S, being 
? ’ » } ' 
drawn over the doors, secure the sam: Ile then passes in and locks 


? : \ } 4 } j , 
the doors (7), whereby an iron grating Is always kept between the A 
. , . ’ 6 . _ 


keeper and the prisonei 
\\4 | , , _ ; 
bbcal Chain Md desire to secure DY Ltetlers Patent Is ; 
’ re’ ] . ] : 4 | i. * . 
First. The anele door Doin combination with the safe lock ol 
hol ren er ee aoe he af 0 a 4] 
Ott |. when COLstl icled itti i copy ria ‘| . LOS tialitl rity its on bor ies 
i 
ote : ea | | jee 
Second. The sat J containing the arum (y)ana bolt I,and belng j 


} ] } , ‘ ‘ " ‘ } ot . 
held hy the outer door ©, when COmsLruCcted nial Operated substan- 
. * ° 


. : , 
tinlly as and for the purposes set forth : | 
. | 
a ee “ie oa i | ci <r ith {] 
Phird. The endless chain o1 rope (4), ino combination With the 
} } } ] ] — , _ ? ] j . ; 
levers (qd). When constructed aba Operated SUDSTANLIGITYV as and tor f 
bg . 


the purposes set forth. : 
Fourth. Phe combination and arrangement of the levers (/), bar gy. 
(a), and bolts or lues S, when operated from wit! | ) _ 
substantially as and for the purposes set forth 
KDOWIN MAY? 
Witnesses: 
WILLIAM FINDLAY. ‘ 
WILLIAM THOMAS, dr. 


] » ot . 7 ] {;? ; 
(11 Te TOLIOW GlAagGrams Marne }>}?. tly WN te.) 


' ce : 
LS ScHEDULE Bb. 
; oe : 
(¢ atic a) | eae esetait, 


Whereas, upon the petition of Edwin May, of Indianapolis, Indi- 
ana, for the extension of the patent granted him October 4th, 1859, 


foran “ Improvement In the construction of prisons, the undersigned, ‘ 
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in accordance with the act of Corgress approved the 8th day of July, 
1870, entitled “An act to revise, consolidate, and amend the statutes 
relating to patents and copyrights,” did, on this 4th day of October, 
LSi0, decide that said patent ought to be extended : 

Now, therefore, 1, Mortimer D. Leggett, Commissioner of Patents, 


‘by virtue of the power vested it) He by sited uct ot Congress, do re- 


new and extend the said patent, and certify that the same Is hereby 
extended for the term of seven years from and after the expiration 
of the first term, viz., from the fourth day of October, 1875, which 
certificate, being duly entered of record im the Patent Office, said 
patent has now the same effect in law as though the same had been 
originally granted for the term olf twe nly-one years. 
ln testimony whereof I have eaused the seal of the Patent Otlice 
Lo be hereunto athyxe d thr Ss fourth may of October, IS73, and 
[SEAL. | of the Independence of the United States the ninety- 
elghth. 
M. D. LEGGETT, 


Commissioner. 
1) Kxuipir C. 


Copy of beve mplifi: “ation of Record froin thi Marion G aunt 4Y p Li il (’ ire uit 
gurl al lad SERGE POC! lis. find liv he Be tp) p?) ,} ich thi # (slide Ji rece from 
Ldwin May’s Estate to Sarah May was Made. 


STATE OF INDIANA, | 


, ' ~ ssc 
Marion f aunty, j 


Be it remembered that heretofore, to wit, on the 6th day,of March, 
1SS0, Edwin Forest May, of the county of Marion, in the State of 
ludiana, produced and filed in the office of the clerk of the circuit 
court of said county and State an aflidavit showing the time of the 
death and the value of the personal estate of Edwin May, late of 
said county and State, deceased, as follows, to wit ; 


“STATE OF INDIANA, | 
Marion County, ) 


88 : 


Frank L. Bixby, being duly sworn before the clerk of the circuit 
court of the county aforesaid, upon oath says that Edwin: May de- 
parted this life in said county, testate, as he believes, on the 27th 
day of lebruary, ISSO; that said decedent left a personal estate to 
be administered upon of the probable value, as he is informed and 
believes, of one thousand dollars: and further says not. 


PRANK L. BIXBY. 


Sworn to and subscribed before me this 6th day of March, 1880. 
D. N. RANSDELL, Clerk.” 


And thereupon said Edwin Forest May executed and filed in said 
clerk’s office a bond. as executor of the last will and testament of said 
edwin May, deceased, in the penalty of $2,000, with Ingram Fletcher 
I—sol 
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and Thomas H. Spann, freeholders of said county, sureties therein, 
approved by such clerk; and, having taken, subscribed, and filed the 
oath required by law, letters testamentary upon said estate were 
duly granted and issued to said Edwin Forest May, which, with said 
bond and oath, were duly recorded in the book provided and :kept 
for that purpose. | 


Ikexuipir D. 


And be it further remembered that afterwards, to wit, ata regular 
term of the civil cireuit court of the county of Marion and State of 
Indiana, held at the court-house, in the city of Indianapolis, Indi- 
ana, on the fifth day of June, 1880, the same being the 30th judicial 
day of the May term, ISSO, of said court, before the Honorable 
Joshua G. Adams, sole judge of said court, the following proceedings 
were had in the matter of Edwin May’s estate: 

Comes now kdwin I. May, executor of the last will and testament 
of Kdwin May, deceased, and files his report and resignation, show- 
ing that he is chargeable by the inventory filed herein in the sum 
of $3,425.56 and entitled tu credits by property taken by the widow, 
$502.20; by difference in receipts from sale or personal property and 
inventory of $1,565.14, leaving in his hands 81,761.52; that he has 
paid out on account of his said trust the sum,of 31,955.50, showing 
an overpayment by him of $195.98, which he asks may be made a 
charge against said estate; which report and resignation are as fol- 
lows. (Ounitted.) 

And the court, having examined said report and being fully ad- 
vised in the premises, does approve and confirm the same, and said 
overpayment by said executor is made a charge against said estate, 
to be paid him out of any moneys that may come into the hands of 
his successor herein that may be lawfully applied to the payment of 
said claim. The resignation of said executor is accepted, and he Is 
hence discharged from the duties ef his said trust. 


50 kexuipir i. 


And be it further remembered that afterwards, to wit, on the 7th 
day of June, A. D. ISs0, George F. MeGinnis, of the county of 
Marion and State of Indiana, executed and filed in the otlice.of the 
clerk of the circuit court of said county and State his bond ‘as ad- 
ministrator de bonis non, with the will annexed, of the estate of said 
kdwin May, deceased, in the penalty of S15,.000.00, with Theo. P. 
Hlaughey surety thereon, approved by such elerk ; and, having taken, 
subscribed, and filed the oath required by law, letters of administra- 
tion de bonis non, with the will annexed, were duly granted ‘and is- 
sued to him by such clerk, which, with said bond and oath, were 
duly recorded in the book kept for that purpose; which said bond, 
oath, and letters are in the words and figures following, to wit: 


IX now all men that we, George F. McGinnis and Theo. P. Haughey 
all inhabitants of the State of Indiana, are bound unto the State of 
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Indiana in the penal sum of fifteen thousand dollars; for the pay- 
ment of which we jointly and severally bind ourselves, our heirs, 
executors, and administrators. 

Sealed and dated the 7th day of June, 1880. 

The condition of the above obligation is that if the above-bound 
George F. MeGinnis shall faithfully discharge the duties of his trust 
as administrator de bonis non of the estate of Edwin May, deceased, 
according to law, then the above obligation is to be void; else to re- 
main in full force. 

GEORGE F. MeGINNIS.  [seat. 
THEO. P. HAUGHEY., ome, 


Taken ana approved by clerk this 7 day of June, 18S0. 
Attest: D. M. RANSDELL, 
Clerk Marion Cireuit Court. 


STATE OF INDIANA, ) ee « 
Marion f ounty, } ‘3 


I, George I. MeGinnis, swear that I will faithfully discharge the 
duties of my trust as administrator de bonis non of the estate of Ed- 
win Mav, deceased, according to law, so help me God. 


GEORGE KF. MeGINNIS. 


Subseribed and sworn to before me this 7 day of June, 1880. 
D. M. RANSDELL, 
f {/ rk: of Marion (orcuil (ourt. 


STATE OF INDIANA, |! _. 
° : > aS 
Marion County, 4 
Theo. P. Haughey, being duly sworn before the clerk of the cir- 
cuit court of said county and State, upon oath depose- and say- that 
he is worth, over and above all indebtedness, the full amount of the 
penalty of the within bond in real estate situated in said State. 
THEO. P. HAUCGHEY., 
Subscribed and sworn to before me, clerk as aforesaid, the 7th 
day of June, A. D. 1880. 


D. M. RANSDELL, Cler®. 
Lett rs of Administration. 


STATE OF INDIANA, | Oy, 
Marion County, jo ° 


To whom these presents shall come, Greeting: 
I, D. M. Ransdell, clerk of the Marion cireuit court within and 
for the county of Marion and State of Indiana, do hereby certify 
that administration of the personal property of Edwin May, late of 
said county of Marion, deceased, is granted to George F, 

ol MeGinnis; and he, having qualified and given bond as sach 
administrator de bonis non, ete., is duly authorized to take 

upon himself the administration of such estate according to Jaw. 
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Witness my hand and the seal of said court, at the city of Indian- 
apolis, this seventh day of June, 1880. : 
[SEAL. | D. M. RANSDELL, 
Clerk of Marion Circuit Court, Ind. 


Exurpir F. 


And be it further remembered that afterwards, to wit, at a.regular 
term of the civil circuit court of the county of Marion and State of 
Indiana aforesaid, held’at the court-house, in the city of Indianapolis, 
State of Indiana, on the 51st day of December, ISS1, being the 24th 
judicial day of the December term, 18580, of said court, before the 
Hon. Joshua G. Adams, sole judge of said court, the following fur- 
ther proceedings were had : 


In the Matter of Epwin May’s Estate. 


Now comes George I. MeGinnis, administrator of said estate of 
said decedent, and files his petition for the sale of certain‘ patent 
right at private sale in the words and figures following, to wit: 


Civil Cireuit Court. 


STATE OF INDIANA, | 
° os 2 
Marion County, J 


In the Matter of the Estate of Epwir~ May, Deceased, 


Creorge ¥ MeGinnis, administrator of the estate of said decedent, 
showeth to the court that all the real and personal estate of said de- 
eedent which has come to the lands or knowledge of this adminis- 
trator has been sold and the proces ds distributed und r the diye ction 


. . 


and order of this honorabl court, except the rights of suid decedent 
In certain letters patent from the United States of America, which 
have not been disposed | that there now otfers il favorable Opp) re 
tunity for selling such rights; that the same are of little value, and 
that your petitioner believes that it is for the best Interest of said 
estate to sell said rights at private sale without appratsement or 
advertisement, saving the cost thereof. 
GEORGE FF. McGINNIS. 


Subscribed and sworn to this 3lst day of December, 1881, before 
me 


[SEAL. | LEW WALLACE, 
Notary Publie. 


Eexureir G. 


And the court, having examined into such petition and heard the 
evidence, and being fully advised in the premises, finds that it is for 
the best interest of said estate tosell such rights at private sale with- 
out the delay and expense of appraisement and advertisements, and 
said administrator is now authorized and empowered by the court 
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to sell said rights at private sale without advertisement or appraise- 
ment, and is ordered to report lbis doings at the next term of this 
court. 

And time is given. 


5? Exuinit I. 


And be it further remembered that afterwards, to wit, at a further 
term of said Marion civil e:reuit court, held at the court-house afore- 
sata, on the ath day of Marelh, A. 1) ISSZ, being the 20th judicial 
day of the February term, 1852, of said court, before the hon. judge 
last aforesaid, the following further proceedings were had in the 
matter of Edwin May’s estate : 

Comes now (raeorge I’, MeGinnes, administrator de bonis non of 
said estate, and files his r port Ol the sale of certain letters patent 
heretofore ordered by the court, said report being in the words and 
firures following : 


Marion Civil Cireuit Court. 


STATE OF INDIANA, | 
, , § 
Marion County, | 


[In the Matter of the Estate of Enwi~ May, Deceased, and Petition 
to ll Certain Letters Patent. 


George F,. MeGinnes, administrator de bonis non of the estate of 
said decedent, Edwin May, presents the following report of his 
doings in respect fo the..order heretofore entered by this court au- 
thorizing sald administrator to sell a privat sale thi rights of said 
estate in certain letters vatent: This atiministrator made diligent 
etlorts to secure bids for such rig uS, an (y)) the LOth dav of Janu- 
ary, A. D. 1882, Mrs. Sarali May did bid therefor the sum of fifteen 
dollars, and that being the best offer this administrator could procure, 
such rights were by this administrator sold to said Sarah May, and 
said Sarah May having paid suid bid, this administrator executed 
to her re deed of assignment of such rights, which he now brings 
into court for approval, 

Wherefore said administrator prays that said sale and said deed 
be approved and confirmed, 
GEORGE FEF. MeGINNIs, 


Adm MT istrator. 


And the court, having examined such report and being fully ad- 
vised in the premises, ratifies and confirms said sale. 

And said administrator also presents for the approval of the court 
his deed of assignment pursuant to such sale; and the court, having 
examined such deed, ratifies, confirms, and approves the same. 

All of which is finally ordered, adjudged, and decreed by the 
court. 


ees ee ee ne taal 
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STATE OF INDIANA. 1 f 
Marion County, jo ° 


a or eee and for said 
ite lit court ‘¥ eeee cAiita }OT Salil 


* . , ‘ ° 
‘ ‘ a " . ; > : P ; ns ° P re — 
COUN iid State, being a court of record and having probate juris- 
' . , 
+ 4 ‘ ‘ ‘ , . p ; - ' ‘ ° Peat «4 
diction, do hereby certify that the above and foregoing contains a 
i} y ’ ’ ? 
i ; ar . + +» se) . ’ + iy bs 
fuii, true, and correct transcript of so much of the proceedings had 
. é i ig ; -” ~ 
‘ ; +) ‘ . ; } ; a i i 
In the settiemment of the estate of Edwin Mav, late of said county , 
. a 
. . | 5 , > * . | 
~~ / ; ‘ ‘ . oi © 8 P 5 , ’ 
and State, deccused, as slows the aAppPiecallolh ahd aAppollittheimwt of 
-. . 
I | t M | f the last will and testament of 
‘7 VW oOle~ ‘ “iy ao { Soe | Lol ()) Llit ici ™h ez iltijd] testament a] 
? ? ) . | } -_ . ' ; . , 
' . : ‘ +o > 4 e “* ; a fe ero? } *% 5 ? } , , baee 
Siild (Pecos nt. ‘y itil re | COPS ‘ji Trae AAjiil hrawe “HOWLEY ijt {| t,t? td] death 


anid probable value of the estate of said decedent to be administered 

and a COpy of the proce dings of the court approving the final re- , 

port and aces pling the re Slgnation of said executor; also thy tip 
polntment of George FF. McGinnis as administrator de bonis non, 

with the will annexed, of said estate, together with a COPY of the 


bond executed and filed by him and of the letters of adesiniebration vig 
: P ' 1 . ¥ . ‘ } ‘ , 
Pravied alid Issue d to him: aiso a true pid of the MProcecd- 
Oe Ings had and orders made by sald court relatin fy to ‘the sale 
of certain letters patent belonging to said estate, all of which 
fully appears from the records of said court in my eustody and on 
file in mv office. i 


A testimony whereof I hereunto subseribe my name 
[SEAT and afl IX thie SC “al of sald court thils oUth day of December, Lar & 
LSS4. , 
MOsES G. McLAIN, 
Cl rk Marion ( ounty Circuit. 


‘ 
Starke or INDIANA, |). 
Marion County, j nly ; 
I, Alexander ©. Ayres, sole judge of the circuit court of Marion ' 


county and judge of the nineteenth judicial circuit of the State of 
Prichignaa, do he reby certify that Marion county, 11) the State of [n- 
diana, is comprised within and is a part of the said nineteenth 
judicial circuit of said State, and that the foregoing attestatron and ' 
certificate of Moses G., MeLain, clerk, are in due form of law, and 

that the said Moses G. McLain is and at the time of the making of 

said certificate and attestation was the clerk of the said circuit court — 
of Marion county, In said State,and is and at said time was the 

proper officer to make such attestation and certificate, and that his 


signature thereto is genuine, and that as such clerk he is the sole 1+ 

custodi: an of the pRLpPers, documents, records, and seals pe rtaining to 

said court. | .. 
Witness my hand and the seal of the said court, affixed 4 


[xeaL.] at the city of Indianapolis, Indiana, this 30th day of De- i 

cember, ISS4. | 
ALEXANDER C. AYRES, 

Judge of the Circuit Court of Marion County, Indiana. 


? 
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STATE OF INDIANA,]} — , 
Marion County, j ss 
[, \Ioses (¥. MeLatin, el rk of the cireult court of Marion county, 
in the State of Indiana, do hereby certify that Alexander C. Ayers, 
whose signature appears in the foregoing certificate, Is and was at 
the time of signing said certificate the sole judge of said court, duly 
commissioned and qualified in accordance with the laws of the State 
of Indiana. 
In testimony whereof I have hereunto set my hand and 
[seau.] afttixed the seal of said court, at the city of Indianapolis, 
Indiana, this 30th dav of December, A. D. 1884. 
| MOSES G. MeLAIN, 
Clerk: of the Cirenit Court of Marion County, ludiana. 


54 Exum H., 


DEPARTMENT OF THE INTERIOR, 
Unxirep STatres PATENT OFFICE. 


To all persons to whom these bresents shall come, Greeting: 


This is to certify that the annexed is a true copy from the records 
of this otfice of an instrument of writing executed by George F. 
MeGinnes, administrator of the estate of Edwin Mav, deceased, March 
6, 1SS2, and recorded in Liber Z 34, page 54; said reeord has been 
carefully compared with the original and is a correct transeript 
thereof, 

In testimony whereof I, M. V. Montgomery, Commissioner of 

Patents, have caused the seal of the Patent Office of the 
[SAI United States to be affixed this 13th day of March, in the 
year of our Lord one thousand eight hundred and eighty- 
six, and of the Independence of the United States the one hundred 
and tenth. 
M. V. MONTGOMERY, 


f OniVisSSitoney.. 


Know all men by these presents that whereas Edwin May, late of 
Marion county, in the State of Indiana, deceased, did during his 
life obtain of the United States of America certain letters patent for 
Inventions and discoveries, as follows: 

first. Certain letters patent for an improvement in the construe- 
tion of prisons, dated October 4th, 1559, and numbered 25662, and 
in the extension of said letters patent granted to said Edwin May, 
and dated October 4th, 1875. 

Second. Certain letters patent for an improvement in the con- 
struction of prisons, dated December 27th, IS70, and. numbered 
L1O4SS. 

Third. Certain letters patent for an improvement in the con- 
struction of prison walls, dated June 25th, 1870, and numbered 
LOA S6OO, 

lourth. Certain letters patent for an improved fire-proof building, 
dated May 4th, 1869, and numbered 50752. 
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lifth. Certain letters patent for an improvement in_ fire-proof 
buildings, dated January 26th: 1869, and numbered 863512. 

Sixth. Certain letters patent for an improvement in sheet-metal 
lath machine, dated April 13th, 1869, and numbered 88972. 

And whereas said Edwin May having departed this life the sole 
owner of said letters patent, and I, George F. MeGinnis, of Marion 
county, in the State of Indiana, having been by the Marion eivil 
circuit court of said Marion county, Indiana, duly appointed ad- 
ministrator de bonis nou ot said estate of said decedent, did, On the 
dlst day of December, 1SS1, procure from said Marion civil ecireutt 
court an order of said court, duly entered — Order Book No. 56. of 
sald court on, page 485, wherein said court did authorize, empower, 
and direct me, as such adininistrator, to sell at private sale all the 
right, title, interest, claim, and demand of said estate in, by, under, 
and through said letters patent and each of thein ; 

And whereas, in pursuance to such order, I did, on the 19th day 
of January, 1882, at private sale, sell all and singular the letters 
patent aforesaid and all the right, title, interest, claim, and demand 
of said estate In, to, by, under, and through the same to Sarah May, 
of the said Marion county, in the State of Indiana, for the-sum of 
fifteen (15.00) dollars, that being the highest and best bid and offer 
for such rights: Now, therefore, to all whom it may concern, be it 
known that for and in consideration of the said sum of fitteen (815.00) 
dollars to me in hand paid and’ in pursuance te the order and 
authority aforesaid [, the said George F. MeGinnis, as admitiistrator 
of the estate of said Edwin May, deceased, have sold, assigned, trans- 
ferred, and set over, and do hereby sell, assign, transfer, and set over, 
unto the said Sarah May all the right, title, interest, claims, and de- 
mands whatsoever which the said estate of said Edwin May, deceased, 
has in, to, by, under, and through the said improvements and 
the letters patent and extensions thereof therefor aforesaid; the 
same to be held and enjoyed by the said Sarah May for her own use 
and behoof and for the use and behoof of her legal representatives to 
the full end of the terin for which said letters patent and extensions 
thereof are or may be granted as fully and entirely as the same 
would have been held and enjoved by said estate had this assign- 
ment and sale not been made and as by and under the order and 
authority aforesaid I, as such administrator, can or ought to grant, 
sell,and assign the same. 

In testimony whereof 1, George Ff. MeGinnis, administrator of the 
estate of Edwin May, deceased, have liereunto set my hand and 
aflixed my seal this 6th day of Mareh, A. D. 1Ss2. , 

GEORGE F. McGinNIs, [sear] 
Administrator of the Estate of Edwin May, Deceased. 


In the presence of— 
CHARLES PLESCIUEY. 
JOIN SHARNE. 


March 7th, 1S82.—Examined and approved by the court. 


J. G. ADAMS, Judge. 


THE COUNTY OF FOND DU LAC Vs. SARAH MAY. 33 


55 Exuipir J. 
(Tnited States Cireuit Court, Eastern District of Wisconsin. 


Saran May, PVP. \ 
Tue County or Fonp pu Lac, Deft. J 


} 


[It is stipulated that the device used in the Fond du Lae county 


jail for fastening the doors referred to in the complaint herein and 


claimed by the plaintiff to be an infringement of the May patent 
has been in use in said jail since 1860, but this stipulation is with- 
out prejudice to the plea of the statute of limitations; and it is fur- 
ther stipulated that the model of sai 7 Jail showing such device, 
prepared by De Groat, Giddings & Lev i fond du Lac, pursuant 
to an arrangement between the parties, Is a correct representation of 
Lhe i Vier used in) said yall for hast hime the doors of the cells therein 
and of the ang observation door. , 

This stipulation is made to save the expense and trouble of calling 
Witnesses to prove the facts herein agreed to. 

This stipulation is without prejudice ic defendant’s right to 
apply to the court for leave to use, for purposes of illustration and 
argument to the jury, the model now In Its possession. 

G. W. HAZELTON, 
PV ij’s Atty 
Y. F. DUFFY anp 
SHEPARD & SHEPARD, 
Dif ts Att’ys. 


56 Ixnipir M. 


U'xrrep States or America, District of Indiana: 


In the Cireuit Court of the United States for the District of Indiana. 
Novem br r Term ior LS70). 


Icdwin May, a citizen of the State o! lndiana, complains of the 
Board of County Commissioners of Johnson County, Indiana, a 
citizen of sald State, In a plea of trespass on the case, for that 
whereas the said Edwin May, before and at the tine of the inaking 
of the letters patent and of committing the grievance by the said 
defendants, as hereinafter mentioned, was the true and first inventor 
of a certain Improve ment in the construction of prisons, to wit, at 
said district of Indiana, and thereupon the United States of Amerie: 
heretofore, to wit, on the fourth day of Oetober, in the year of our 
Lord one thousand eight hundred and filty cor said United 
States, by their letters patent, bearing date at the c1 f Washington 
the day and year aforesaid, under the seal of the P droll thee, ‘and 
which said lette rs py itent the said wera now brings here into open 
court, reciting that whereas ‘kdwin May, Indianapolis, Indiana, 
has alleged that he has invented a new and useful improvement in 
the construc ‘tion of prisons, which he Sstutes has not been know nor 
used before his ap plication, and has made oath that he isa citizen of 


s+ a1 


*) 


o THE COUNTY OF FOND DU LAC VS. SARAH MAY. 


the United States; that he does verily believe that he is the original 
and first inventor or discoverer of the said improvement, and that the 
same hath not, to the best of his knowledge and belief. been previously 
known or used,and has paid into the Treasury of the United States the 

sum of thirty dollars and presented a petition to the Commis- 


OF sioner of Patents signifying a desire of obtaining an exelu- 

sive property in the said improvement and praying that a , 
patent may be granted for the purpose,and therefore the letters 
patent were granted according to law to the said Edwin May, his 7 a 


heirs, administrators, or assigns, for the term of fourteen years from 
the 4th day of October, one thousand eight hundred and_ fifty- 
nine, — the fulland exclusive right and liberty of making, construct- 
Ing, Using, and vending to others to be used the said improvement, 
a description whereof is given in the schedule annexed and made a 
part of said letters patent, — reference thereunto being had will more 
fully and at large appear; and the said plaintiff further says that 
he, the said plaintiff, has always, from the time of making the said 


letters patent as aforesaid, made, used, and exercised the said inven- « 
tion to his great advantage and profit, to wit, at the districtof In- 

diana aforesaid ; yet the said defendant, well knowing the premises, 

but contriving and wrongfully intending to injure the said. plain- 

tiffand deprive him of the profits, benefits, and advantages which 

he might and otherwise would have derived and acquired from the 

making, using, exercising, and vending of the said invention, after . 
the plaintiff had invented the said improvement, with full notice “. 
thereof and of the plaintiff's rights in the premises, and within the 

said term of years in the said letters patent mentioned, to wit, on ’ 
the day and year last aforesaid and on different other days ‘before 

the commencement of this suit, and within the United States of } 


America, to wit, at the district of Indiana, unlawfully and unijustly 
and without leave or license and against the will of the 


oS said plaintiff made or caused to be made an improvement in 

the construction of prisons, in Imitation of the said invention 
of the said plaintiff aforesaid, in breach of the said letters patent and 
against the privileges so granted to the plaintiff aforesaid, whereby Y 


the said plamttl bas been and is greatly injured and deprived of a 
great part of the profits and advantages which he might or other- 
wise would have derived and aequired from the said invention, to 
wit, at the district of Indiana aforesaid. a 

2nd. And the said plaintiff further says that he, the said plaintiff, 
so being such Inventor as aforesaid and the said letters patent hav- 
Ing been so made as aforesaid, and the said invention having been 
a mode used and exercised as aforesaid by the said plaintutl iis afore- 
sald, the sald defendants well knowlng the premises, but further f 
contriving and intending, as aforesaid, after the making of the said : 
letters patent mentioned, Lo wit, on the day and Vvear last aforesaid 
and on several other days and times between that day and the day 
of the commencement of this suit, to wit, at the district of Indiana 
aforesaid, unlawfuliy and unjustly and without leave or license and 
against the will of the said plaintiff used and put in practice an im- 
provement in the construction of prisons, in imitation of the inven- 


aepeero” * 
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tion of the said plaintiff, in breach of the said letters patent and 

against the privileges so granted to the said plaintiff and assigns as 

aforesaid, whereby the said plaintiff has been and ts greatly injured 

and bas lost and been deprived of divers great gains and _ profits 

which he might and otherwise would have derived and acquired 
Irom the sald invention, to wit, at the district aforesaid, 


59 Srd. And thesaid plaintifffarthersays that he, the said plain- 
tiff. =i) by ne such mnventor iis afore sald, and the said letters 


parler having been so made as aforesaid, and the said invention 


having been so made, used, and exercised by the said plaintiff as 
aforesaid, the said defendants, well knowing the premises, but further 
contriving and intending as aforesaid, after the plaintiff had in- 
vented the said improvement, with full notice thereof and of the 
plaintifl’s rights in the premises, and within the said term of years 
1h) tha ssid rr tters patent mentioned, to Wit, on the day and year last 
aforesaid and on different other davs and times between that day 
and the day of the commencement of this suit, to wit, at the district 


of Indiana, unlawfully and unjustly and without leave or heense 


and against the will ef the said plaintil? did imitate the said inven- 
tion and did put in practice an improvement in the construction of 
prisotis 1) bre ach of the sata lett rs patent and against the privileges 
so granted to the plaintiff? and lis assigns as aforesaid, whereby the 
sad plarntith has been ore atly Inypured, and has lost and been de- 
prived of divers great cains ‘nid profits which he might and 
otherwise would have derived and acquired from the said invention, 
to wit, at the district aforesaid. 


Wherefore the said plaintiff says that he is injured and sustained 
damage s tothe amount of one thousand dollars: wherefore he brings 
this suit. 

NICHOL & JORDAN, 
For Plaintiff. 


0) In the United States Cireuit Court. 


Kpwin May 


/ 


Tue Boarp or Commissioners or Jounxson County. } 


And the said defendants, by M. M. Ray, their attorney, come and 
defend the wrong and injury when, &e., and say that they are not 
cuilty of the said supposed grievances above laid to their charge or 
any or either of them or any part thereof, in manner or form as the 
plaintiff hath above complained against Aém, and of this the de- 
fendants put themselves upon the country, «ce. 

M. M. RAY, 
Atty for Defi ndants, 
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Circuit Court United States, District of Indiana. 


EDWIN MAY ° ] 
is, » 
Tue Boarp or Commissioners or Jonnson Counry. } 


Nichol & Jordan, attorneys for pl’ff: 
Take notice that the above-named defendant, on the trial of this 
cause, will give in evidence under the general issue and insist that 
in the year IS70 the defendants, as the board of Commissioners of 
Johnson County, Indiana, caused a jail to be constructed at Franklin 
for the use of Johusou county, and in the prosecution of said work 
they let the iron work thereof to Ilaugh & Co., of the city of Indian- 
apolis, and that prior to that time, to wit, on the 16th day of 

6] June, IS6S, one Isaac Hodson, a citizen of the United States, 
had issued. to him from and by the Patent Office of the United 

States —, in due form of law, for a new and useful improvement In 
the construction of prisons and which Improvern nt was novel and 
useful and of which said Ilodson was the inventorand patentee and 
which was not an Invasion or infringement of the plaintill’s patent, 
because the two patents are quite different from each other, as ap- 
pears by reference to the original letters patent so issued to the said 
Hodson, which are referred to and made part of this notice. De- 
fendants will also offer evidence and insist at the trial, Ist, that the 
plaintiff's patent is void, as attempting to patenta principle instead 
of an application of a principle; 2nd, that the same as an invention 
or improvement is neither novel or useful. The defendant will also 
show that the Board of Commissioners of Johnson County did not 
manufacture or use the plamntil’s SUP pose d patent tor any purpose 
of their own, but only permitted the improvement to be used and 
applied by sald Haugh & Co., who contracted with them to do and 
complete the iron-work of said jail, the defendant not knowing that 
the plaintiff claimed any interest in the same, but supposed that 
said Haugh & Coe. had wood right and lawful authority to use the 
same. The plaintiff will also take notice that the defendant will 
offer in evidence and insist on the trial of this cause that the sup- 
posed Invention and improvement in prisons used by said Haugh 
& Co. in the said jail was and is not an infringement of any patent 
claimed by the plaintiff, as set forth in his declaration, but that the 
same is constructed and used by said Hodson, Haugh & Co. and the 
defendant under, by virtue of, and in conformity with the said pat- 
ent of the said Hodson, with the leave, license, and special 

62 authority of the said Hodson, and that said Hodson’s said 
patent is novel and useful, and that he is the original in- 
ventor of such improvement in prisons as his patent purports to be, 
and that the manufacture of the same and the use of the same by 
the said Hodson and Haugh & Co. and the suffering the same to be 
used in the jail of Johnson county by defendants was and is justified 
by the said patent of said Hodson, and that defendant in suffering 
the said supposed improvement to be used had no notice or knowl- 
edge that the plaintiff claimed or owned any interest therein, as pat- 


. 
& 
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entee or otherwise. Fora more particular description of the patent 
of suid IHlodson the defendant reters to the patent claimed by and 
in the specifications, drawings, and exemplifications and letters pat- 
ent now presented herewith. 

M. M. RAY, 
Alt’y for Defendant. 


In the Cireuit Court of the United States, District of Indiana. May 
‘Term, 1872 


Kpwin May 


Tue Boarp or ComMMIssioners OF JomNxson Country. } 


’ . ’ 
' 


Now, the said plaintiff, as to the second and third pleas by the said 
defendant above plead dand each of the mn, Saith that the same and 
each of them and the matter therein and — each of said pleas COl- 
tained, cis thie Silhhic in he SCV <« ral ple: s aire above pleaded ana Set 
forth. are not sutlicient nor is either of them sufficient in law Lo pre- 


, , .. « ' . ‘% } ‘ " ‘ : 
Ciude the Silla prickrnitill Prom waVvIng rr pwabhtalhihg lis ior sald 
4) t} ‘) * l, “sof “Se t] l plan tt} ) ‘ TT. rr ry? f the id ? 
ait if via. Wilé re hore it mci it prectalderdl })1 sy J cCaS’ rine bik {) Liit “<i, ' Sc V- 


} 


eral picas, NC. 
. . . ? : ' , » 9 
And for the special cau: ol demurrer as to the satad second 


ey an ? 4] Se ] —— 47 . | | ] } ; } 
foe and third pleas the sala pial il savs that the said defendant 
1 , , 
‘ ‘4 "sy . ’ ’ ’ .¥ ’ ; + " ‘ _ar 
has not traversed or denied or att peted lo pul lth Issue any 
: . ’ ‘ » « 
‘ tor * t} if he ‘ *.yf , i.e ' 2) 
matter or thing In the said deciaration, excep What is traversed In 
. P , ‘ . * ; F } ‘ : | | " ‘ 
the first pred by Liie Silla (te bridal] ai Fry | i lL, Tia mas he lhiwroe 
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(i lit “J or attempted to lhtroduce anv new ! itier DY Way ol dematid: 
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said defendant in the first plea as abo picaded iti iT plain 
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tiff is ready to verify, Ke. 
W hie retore he prays } vdorme nt ol s iid 7 ix, WC 
M. NICTIIOL, 
McDONALD, BUTLER & McDONALD, 
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No. :. And the said def ndant-, The Board of Commissioners of 
Johnson County, Indiana, by Ikendricks, Hord & Hendricks and 
M. M. Ray, their attorneys, comes and defends the wrong and in- 
jury, when, &e., that they did not undertake and promise nor com- 
mit the grievance In manner and hort as tie plaintitl has nboave 
thereof complained against them, and of this they put themselves 
upon the country, Xe. 
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No. 2. And for further and second pleas in this behalf the de- 
fendant- says that the plaintiff ought not to recover against the de- 
fendants, because they say that the plaintiff’s supposed patent is 

neither novel nor useful, and that the same was not when 
64 patented, nor is it now, an art, machine, manufacture, or 

composition of matter within the meaning of any act of Con- 
gress, and so was not patentable under any act of Congress, and 
that supposed invention, lock and machine, was known and in gen- 
eral use before the plaintiff’s patent was issued, because the defend- 
ant says that before the plaintiff procured his patent, to wit, on the 
28th day of January, 1856, one Edwin Kershaw had discovered 
and published the identical invention or improvement in the plain- 
till s complaint mentioned, and did On the dav and Ve ar aforesaid 


apply for and obtain le tters parte hit thre reon in the habe of himse If 


and ITenry M. Tlooper & Co., all of whom then were and still are 
of the city of Boston, State of Massachusetts, under the name and 
descriptions, improved cell lock, duly issued by the Government 
of the United States, and thereupon published, by the authority of 
the United States, in the regular Lraate pt Otlicee Re ports for the Vvear 
[So6, with a full deseription thereof, and fully illustrated by draw- 
Ines published by anthority of the United States in vol. No. 5 of 
the Patent Office KKeports published in and for the vear lSob, on 
page SD thereof, which drawing is numbered LAL7S,and this deserip- 
tion of said patented improvement is found on page SSO of the tol 
No. 1 of the said Patent Office Reports of said Vear Lob Wherefore 
the defendant says the supposed invention of the phuntiff was fully 
known and published by said Edwin Kershaw and = Tlenry. M. 
[looper in the year 1856, in manner and form aforesaid, and ihere- 
fore the defendant Savs the said SUP pos d patent of the plaratitl Is 
void for want of novelty; all of which defendant is ready to verify. 
HENDRICKS, TORD & TTENDRICKS anpb 
M. M. RAY, Attys for Deft. 


65 No. 3. The defendant-, for further and third pleas, says the 
plaintif! should not recover, because they say that as the 


board of commissioners of the said county of Johnson, at the town 


of Franklin, in the county of Johnson, they caused to be erected a 
county jail for said eounty, and that in the construction thereof 
they emploved William Ilaugh & Co., of the city of Indianapolis 
who were and are manufacturers of iron ¢ Ils, Crates, doors locks, 
fastenings, and other devices for the se curity of prisons rs in jails; 
that laugh and Co. manufactured and put into said jail the neces- 
sary cells, crates, doors, and other fastenings, among which was the 
supposed lock and fastening claimed by sali platntifl to be an Imi- 
tation and an infringement on his supposed patent, of the right to 
make, vend, and use which (h/s defendant- had no knowledge hor 
did they assume to have any knowledge, but permitted he same 
Haugh & Co. to; put thesame in use in said jail as part of the whole 
job under said contract for the iron-work of said jail; that said lock 
claimed by the plaintiff to be an improvement in prisons is not the 
lock and improvements in prisons which the said Haugh & Co. 


, 


} 
! 
i 


‘ 


a ae ln age ne, la 
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put in use in the said jail by permission of the defendants, but, on 
the contrary thereof, the same was an Improvement which was 
patented toand secured tothe said Haugh and Co by one Isaae Hod- 
son, Esq., of the city of Indianapolis, Ind., and under a license and 
permission from the said Hodson the said Haugh & Co. had the 
right to manufacture, vend, and use, and who did manufacture, 
vend, and use, the same In the prosecution of their said business, 
and who did manufacture and place in the jail of said county the 

sad Improvement nN prisons as aforesaid under his satd con- 
Ot) tract as aforesaid, and at no other time or place or mn any 

other form or manner or in any other sense did the defend- 
ant manufacture, use, or caused to be manufactured or used the 
plaintiff's said supposed invention. The defendant further says 
that on the lOth day of June, 1868, the said Tsaae Hodson having 
complied with all the requirements of the laws of (‘ongress on the 
subject — procuring patents, did have granted him a patent, which 
was fully issued by that date letters patent and duly signed by the 
secre tary of the lnterior of the United States of Am rica, for an 
Mnprovement in the construction of prisons, which is the same Im- 
pee 
Into the Jolinson COUnLY yal aus aforesaid and not thi lmMprovement, 
Invention. or lock cover 2 by the plaintill’s supposed patent, but 
covered by thie salad Lyre of the said Isaac Llodson, and thr right 


vement, Invention, and lock which the said Haugh & Co. put 


to manufacture, vend, and use which was then and now secured to 
Line salad lau: 1) ana (‘o. by Orahi and cehnse, as and uric r which 
hdant claims protection, which letters patent to the said 


’ 


the def 
Ilodson the defendants now bring mito eourt and make protert 
thereof: all of which faets herein pleaded this defendant 1s ready 
to verify as the court may direct. 
HENDRICKS, TORD & TTENDRICKS ann 
M. M. RAY, Attys for Def'ts. 


Ty i sy +5 } - 4} } Ft aa —_ Pr 

L bic perarnetiel Wlil take notice that the delendant wil] Introduce at 
arial Ul} tT) Tine triat of the above-entitied cause. by Wav ofl Melrense, 
A ‘ ’ ‘ 4% ° ’ 
that on the 16th dav of June. ISGS. the Government of the United 


States granted and issued letters patent to one Isaae Hodson, lsq., 
of the city of Indianapolis, Indiana, for an improvement in the con- 
struction of prisons; that said Hodson granted a license to manu 
facture, use, and vend the said patented improvement to one Haugh 


Ww Oo., ron manufacturers and manulacturers of jalis, cells, crates, 


" es . e ; . e*% . | ] ; } . ar . . —_— _ 
doors, iOCKS, KMC., lor prisons; that Geichadants, as Commissioners ol 


; 
] } >. | + , j . : 
Jolinson county, er na, caused to be constructed a jail for said 
COUTILN In the vea ~ 18; UL at the « X pe bse OF Snld eountv, and that us 


such commissioners the Vy contrac ted with said Haugh & Co. to put 


1h suid yal all iron cells, crates, doors, tay Ks, &e., and that in pur- 
suance of said contract the said Haugh and Co. pul into the said 


jadi this sald improvement in the construction of prisons, which con- 
sisted of a patent lock, and which the defendant will insist is not 


the Sule lock and improvement covered by the supposed letters 
e 
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patent of the plaintiff, but is covered strictly by the letters patent of 
the said Isaac Hodson, and that this is the same use complained of 
by the plamtiff, and that therefore the defendant is not guilty of 
infringement-of plaintiff’s supposed patent; all of which will be 
given on the trial under the general issue, and that the defendant 
will produce on the trial the said letters patent and will prove the 
license to use the same as aforesaid. 
HENDRICKS, TORD & HENDRICKS anp 
M. M. RAY, At? ys for Def’ts. 


68 No. 4. And for the fourth plea the defendant- say the 
plaintiff ought not to maintain said action against them, be- 
cause they say that the Board of Commissioners of Johnson County 
Isa political corporation and was such at the time of committing 
the grievance in the declaration mentioned, with certain legislative 
and administrative powers and duties under the laws of the Stateof 
Indiana, constituting one of the geographical and administrative sub- 
divisions of the State of Indiana, and so not liable, because as such 
corporation the defendant caused a new jail to be built for Johnson 
county, Indiana, by contract with Haugh & Co., and in the con- 
struction of the iron-work in the interior thereof the said Haugh & 
Co, put in use the said patent of the plaintiff, 
HENDRICKS, TORD & TILENDRICKS anxp_ 
M. M. RAY, Attys for Def’ ts. 


Epwin May 
v. » 
Tire COMMISSIONERS OF JouNson Counry. | 


The defendant-, by Hendricks & Ray, their attorneys, moves the 
court to set aside the verdict of the jury herein and to grant de- 
fendant- a new trial herein for the following causes and reasons, to 
wit: 
Ist. The court erred in overruling the plaintiff's demurrer to the 
Paes ater several pleas as it related to the plaintiff's declaration, 
as to which declaration the said demurrer should have been sustained, 

and because the eourt sustained the said demurrer to the 
()$) fourth ple a pleaded by the defendant-. 
2nd. The court erred in giving to the jury the ins tructions 
numbered 1,23, 1,5,6,and 7 of the written charge Of the court: 


HENDRICKS & RAY. 


Kpwin May ) 
. y 
Tue Boarp or CoMMIssIoners OF JOUNSON COUNTY. 


The defendant-, by Hendricks and Ray, their attorneys, moves the 
court, this court having overruled their motion for a new trial 
herein, to arrest the judgment on the verdict herein, and for cause 
say that the declaration in this cause does not state a cause of action 
against the defendant, the said defendant being it political corpora- 
tion only ard there being no law shown whereby the board of 
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county commissioners of Johnson county are made liable for a tort 
for the infringement of a patent right; therefore the defendant moves 
in arrest of the judgment of the court on said verdict. 
HENDRICKS & RAY, 
Attys for the Def’ts. 


V0 n the United States Cireuit Court for the District of Indiana. 
May ‘Term, 1S72. 


KpwiIn May ) 


i 


Tur Boarp or Commissioners OF Jonson Country. } 


be it remembered that in making the issue in this cause the de- 
fendant filed the general issue and notice of special matter under 
the same, and also three special pleas, to each of whieh the plaintiff 
demurred on the ground that neither of them constituted any bar 
to the plaintifl’s suit; and thereupon the defendant insisted upon 
and pointed out that the plaimtif’s declaration was insufhcient and 
lid not show a suflicient cause of action agalnust the defendant asa 
corporation, and therefore insisted that this court should sustain 
said demurrer to the plaintiff's declaration, but the court overruled 
sald demurrer as to the fourth plea of the defendant, to which rul- 
ing of the court the defendant excepted at the time; and be it re- 
membered that on the trial of the cause the plaintiff introduced his 
letters patent and other evidence tending to show that the defend- 
by the use of a certain iron jail fastening in the Johnson county 
jail, had infringed the plaintiff's patent. Defendants, on their part, 
Introduced letters patent of one lsaac Ilodson, under whose patent 
the deiendant- had constructed and used said jail fastening, and also 
other evidence tending to prove that thesaid Ilodson patent was not 
an infringement on the plaintiff's patent. The court instructed the 
jury as follows, to wit: 


(Ilere insert instructions.) 


71 To the giving of each of which instructions numbered 1, 
2 3, 4. 5, 6. 7, the defendant at thi proper Lime except d. 


And be it further remembered that after deliberation the jury re- 
turned into open court a verdict for the plaintiff, assessing his dam- 
ages at four hundred dollars; and thereupon the defendant moved 
the court for a new trial herein and filed the following written 
causes therefor, to wit: 


| eo 
(Ifere insert causes for a new trial.) 


And thereupon the court overruled the defendant’s motion fora 
new trial: to which ruling of the court the defendant at that time 


eeaee 


excepted ; and thereupon the defendant moves the court In arrest 
a . . — 
of judgment upon the verdict of the jury and filed the following 


causes therefor, to wit: 


G§—=3;) | 
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(Ilere insert causes.) 


Which motion in arrest of judgment was overruled by the court, 
and the defendant then and there excepted to the ruling of the 
court, and thereupon rendered judgment of the said verdict; to 
which ruling of the court in rendering judgment on the said ver- 
dict the defendant excepts, and prays the court to sign and seal this 
his bill of exceptions, which is accordingly done. 


DAVID DAVIS. 


79 Epwin May . ) 
. v. 4 
Tut Boarp or Commisstoners OF Jonnson Counry. J 


In the U.S. Cireuit Court. May Term, 1872. 


Comes now the plaintiff and moves the court to strike out ‘the 
special matter set out in the notice attached to the plea of the said 
defendant pleaded, beeause he says that said alleged special matter 
does not amount to any defense to his aforesaid action. 

: NICHOL, McDONALD, . 
BUTLER & McDONALD, 
Alt ys jor PT ij. 


[In the U.S. Cireutt Court. May Term. 


kipwin May ) 
v. . 
Tue Boarp ov ComMisstoners oF Jonson County. J 
Comes now the plaintiffand, for reply to the second plea, -—— the said 
defendants, pleaded prelude tum, because he says that the said‘de- 
fendants, of their own wrong and without any of the eauses in said 
plea mentioned, committed the grievances complained of in his said 
declaration mentioned, and that he prays may be inquired of‘ by 
the country, &e. ; 
NICHOL, MCDONALD & McDONALD, 
Attys jor Pei. 


7° In the Cireuit Court of the United States for the District of 
Indiana. May Term, 1572. 
JUNE 1, 1873. 
Before the Honorable David Davis, judge. 
Epwin May 
v. P 
Tue Boarp or ComMisstoneRs OF JonNNSON County. J 


Come again the parties, by their respective attorneys, and the jury 
heretofore erpanneled and sworn herein also comes and return- 
into court the verdict following: 

We, the jury, find for the plaintiff and assess his damages at the 
sum of four hundred dollars. 


| 
| 


am 
-4- 
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In the Cireuit Court of the United States for the District of Indiana. 
May Term, i872 


JUNE 5, 1872. 


Before the Honorable David Davis, judge. 


pwn May ) 
:’. 


The Boarnp or CoMMISSIONERS OF JOHNSON CoUNTY. 


Comes now the plaintiff, by counsel, and moves the court for judg- 
ment upon the verdict heretofore rendered herein. It is therefore 
considered by the court that the plainuff do recover of the defend- 


t the sard sum ot four hundred dollars, together — his costs and 
charges In their behalf laid out and expeaded, taxed at ——. 


fe The charve of Judge David Day Is, of the United States Su- 
preme Court, to the jurv on the May patent, in the case of 

Pdwin May vs. The Commissioners of Johnson County, In liana, 
in the circuit court of the United States for the district of Indiana, 


in IS72 


The laws of Congress not only secure a party for a limited term 
of vears a property right in a new and useful invention, — ifthe sub- 
ject-natter of a patent possesses the requisites of novelty and utility 


it Is protected against the encroachments of any society, and ho 


one has a right to use it without paying forit. By a natural law 
the creations of a man’s genius are as much his own property as the 
house or land he may purchase with money he has earned; and the 


patent law, in order to encourage the inventive faculty, recognizes 
as patentable an improvement in any art which is useful to the 


public and not before known, although the result Is pr oduced by a 


‘at 


mechanism whit ich combines old mech: inical powers without the use 
Ol any new ¢ lement. The true quest ion in such a case Is whether 
tha combination of materials by the patentee Is new. 7 haa have 


never been combined together in the manner stated In the patent, 
but the combination is new, then the invention of the combina- 
| tentable So far as the evidence goes, if does not 
appear that any such combination wis known or It use before 
Mav's invention. The jury have. therefore only to consider 
whether Hodson’s strueture is an infringement on May’s. Hod- 

son's strueture seeks to accomplish the same result as May’s. 
) Both construet prisons so as to avoid the hecessitv of actual 

contact with the prisoners, while the keeper can ovuserve 
their. movements and control them. The utility of such an inven- 
tion commends itself to the common mind, and does not need to be 
enlarged upon. To construct a jail so that prisoners can be safely 
ke pot and their moven pee controlled and the jailer secured from 
violence is a beneficial object. Does Hodson’s structure infringe on 
May's? In their scope and object they are alike and evidently in- 
tended to secure the same results. Do they differ essentially in 
their organization or mode of operation? The one is evidently 


i¢ 


oe we 
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equivalent to the other as producing the same result; but in this 
sense it is not material to consider the subject. The main question 
is, Whether IHlobson has used substantially the same means, or, me- 
chanically speaking, equivalent means to accomplish the sanie re- 
sult? If he has, he is an infringer; otherwise, not; and whether 
he has or not is a question for the jury to determine. A mechanical 
equivalent, as generally understood, is when one may be adopted 
instead of the other by a skilled mechanic accustomed to machinery 
and with a competent knowledge of mechanical powers. If such a a 
man, seeing a new machine and having a full deseription of the 
thing invented, can by sitting down and examining it with care see 
that the required thing can be done in a different mode and it is 
done in that different mode by the knowledge which he has of 
his business, he has not produced a new invention nor one sub- 
stantially differing from the original; but if the inven- 
76 tive faculties are exercised to produce the change, then he 
has a right to the benefit of whatever he thus invents, 
There must be mind and inventive genius involyed in the change, 
and not mere skill of the workman, te avoid the consequences 
of an infringement. To constitute an infringement the thing used 
by the defendant must be such as substantially to embody the plain- 
tiff’s mode of operation, and thereby obtain the same kind of result 
as was reached by his invention. It is not necessary that the result 
should be precisely the same in degree, but it must be the same in — 
kind. For instanee, the shutting of one door instead of two isa 
difference in degree but not in kind—-the same function is performed. 
Keeping these general principles in mind, | hope you will find no 
difficulty in applying them to the present case. May’s patent is 
really for a method unknown before, of bolting prison doors without 
coming In eontaect with prisoners by a mechanical arrangement. 
To do this way is patentable, and he is to be considered as the orig- 
inal combiner of this mechanical arrangement so as to produce the 
intended result: In doing this he has used nothing new, nor is he 
required to do it. Bolts, bars, locks, levers, and pulleys are all old, 
but May has used them in such a Way that the juller ean control 
the prisoners by working the doors while remaining away from the 
prisoners, It is the working (yt the doors “0 as to avoid the hecessity 
of actual contact with the prisoners which is the invention of May's, 
This 1s his idea as he has carried it into suecessful prrrene tice. [le is n= 
protected by law and should be. If it were otherwise there would 
be no encouragement to inventive genius. Keeping in mind that 
May’s invention is the ability of the jailer, from the moment 
7a he enters the outer door, to control the prisoners by bolting 
the dvors while separated Irom them, the question arises, 
Does Hodson’s apparatus infringe it? The diiference between the 
two machines which it is important for you to notice consisis In the 
different means used to fasten the doors. In both machines thé ap- 
paratus used is to fasten the doors so as to control the prisoners with 
out being under any apprehension from them. May complains.that f~ 
Hodson has appropriated his purpose and arranged lis machinery =~ 
on the same principles, although the form has varied. The ques- 
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tion of infringement is one for the jury. The true point is, Have 
the defendants used the invention of the plaintiffor something sub- 
stantially like it? Do the two structures operate upon the same 
principles ? Are they substantially the same? Did it require any 
invention to substitute the pulley for the lever or to fasten the first 
door horizontally instead of perpendicularly? If it did not, they 
are mere change of forms to produce the same result, and the party 
using them in that way Is an infringer. The operation of pulleys 
and levers are as old as society. Suppose a skilled mechanie should 
see May’s invention, would he notat once know that the lever power 
in the pulley could serve the same purpose as the lever power in the 
lever and endless chain? This is a question for your determination, 
Mavy’s invention secured to him not only the means, but all other 
mechanical contrivances which are equivalent. It is well known to 
all intelligent men that the pulleys and weight can be used to pro- 

duce the same result as the lever and bar. Dick it require 


(fp any exercise of invention to substitute the pulley for the 

lever or the bolt horizontal for the bolt perpendicular? 
Wouldce notany good mechanic at once see that their substitution 
could be used to pi roduce the same effect > If Hlodson has per- 


petrated May's Invention and must r spond In , damages It is for 
vou, from the evidence, to Say whether he has or Hot, vou have 
heard the evidence and must decide what witnesses to believe or 
disbelieve. Ir gre that the witnesses in this case have not by their 
opinions on this sabject been able to lighten your labors; but 1 
think, after all, the case will not give you a great deal of trouble. If 
vou tind for the plaintiff you will find four hundred dollars. 
Usirep Srates or AMERICA, | | 
District of Tin ona, 1 sie 


I, Noble C. Butler, clerk of the circuit court of the United States for 
the district of Indiana, do her by cert t\ that the foregoing is a full, 
true, and complete transcript of tie record in the cause of Edwin 
Mav vs. The Board of Commissioners of Johnson County, Indiana, 
in said court as fully as the same appears of record and remains on 
file in my othee. ' 

Witness my hand and the seal of said court, at Indianapolis, in 
sald district, this 25rd day of December, A. D. 1SS6. 

‘[t. s. | NOBLE C. BUTLER, Clerk 
as District oF INDIANA: 

[, William A. Woods, judge of the district court of the United 
States for said — do c rtify that at the date of the foregoing 
certificate Noble C. Butler was and now is the clerk of the cireuit 
court of the United States for said district, and that his attestation 
aforesaid is in due form of law. 

Witness ny hand this 2 ord dav Ol December, ISS6. 


WILLIAM A. WOODS, Judge. 


SU July 24, 1S86.—This dav came the defendant, by its attor- 
neys, and filed its motion for a new trial on the ground of 
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newly discovered evidence, and same day affidavits on behalf of 
plaintiff in opposition to said motion filed. 

August 9, 1SS6.—On reading the affidavits and exhibits filed by 
the defendant in support of the motion fora new trial on the ground 
of newly discovered evidence and the counter-allidavits filed by the 
plaintiff it is ordered that said motion be orally argued before the 
court on the first dav of the October term, 1SS6. 

October 8S, 1SS6.—This day the motion of the defendant for a new 
trial on the ground of hewly discovered evidence Came on to be 
heard, and was argued by Mr. Shepard In favor of the same and by 
Messrs. Burch and Elazelton in Opposition, on behalf of the plarntill, 
and subsnitt i, when the court took thes ine under consid ration. 

October 11, 1S86.—This day came the parties, by their couns a 
and, on consideration of the motion of the defendant for a, new 
trial on the ground of newly discovered evidenee and the argu- 
ments of counsel thereon, it is ordered by the court that said neotion 

be, ana here by IS, overruled, 
S| June 23, 1SS7.—This day eame the defendant and filed its 
bond in the sum of four thousand dollars, with John Bell and 
S. B. Stanchfield as sureties, conditioned that said) defendanti shall 
prosecute its writ of error to effect and answer all costs and damages 
if if shall fail to thuke good its pole ‘i, while I bond Is approved by tton. 
John \l. Harlan, associate itistice of tha Sup Ine Court ol! the Uivit d 


States assigned to this circuit. as a supersedeas, and Is as folioWs: 
Supersedeas Bond 


Supreme Court of the United States. 


The Country or Foxnp pu Lac, Plaintill in Error, ) 
is, . 


Sarau May, Defendant in Error. 


Lac, John Bell, and S. B. Stanchtield, of the county of Fond da 
in the eastern district of Wisconsin, are held and lirmiy bound unto 
Sarah May, of the city of Grand Rapids, in the county of Kent, in 
the State of Michigan, in the sui of four thousand dollars (84,000), 
tu be paid to the said Sarah May, her executors or administrators ; 
to which payment, well and truly to be made, we bind ourselves und 
each of us, jointly and severally,and our and each of our successors, 
heirs, executors, hnd administrators, firmly by these presents.’ 
Sealed with our seals. Dated this 29th dav of April, 1887. 
S2 Whereas the above-named The County of Fond da Lae 
hath prosecuted a writ of error to the Supreme Court of .the 
United States to reverse the judgment rendered in the above-entitled 
action by the cireuit court of the United States for the eastern dis- 
trict of Wisconsin on the loth day of June, ISS6, for the sum of 
eighteen hundred sixty-six dollars and thirty-nine cents (81,866.59) 
in behalf of said Sarah May, defendant in error, and against said 
The County of Fond du Lac, plaintiff in error ; 
Now, therefore, the condition of this obligation is such that if the 


> ~~]? 


—— 4 
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above-named plaintiff in error, The County of Fond du Lae, shall 
prosecute its said writ of error to effect and answer all costs and 
damages if, it shall fail to make good its plea, then this obligation 
shall be void: otherwise to remain in full foree and virtue. 


THE COUNTY OF FOND DU LAC, {[t.s. 


| 
Dy MARK CRAIN, County Cl, rk. | 
JOHN BELL. 1. s.] 
S. B. STANCHEITELD. it. Os 


Seal d and delivered nD presence of— 
r. F. DUFFY. 
J. ei McCRARY. 


STATE OF WISCONSIN, 83 ° 
Eu: f, ) Dist vel of Wye onsin, (ounti ry ho f / du Lae. ) ei 


Y 


John Bell and 8. B. Stanchfield, being each duly and severally 
for himself, respectively, de- 
? 


s<Worh., depose and Ssuy and eacl 
83 poses and says that he is a resident and citizen of said State, 
district, and county; that he executed the foregoing bond as 
one of the sureties therein, and that he is worth the sum of two thou- 
sand dollars in property within said State, district, and county not 
excmipt from, execution and over and above all his debts, liabilities, 


and obligations. 


‘ 


JOHN BELL. 
Ss. Lb. STANCIITFIELD. 
Subscribed and sworn to before me this April 20, 1Ss7. 
Yr. F. DUFFY, 
isl iRe] Not 4 Public. 


: ] } } sae "Rhea | i i’ “ALG? : ti 
endorsed ils follows: his DOG IS AP roved, to operat uS a Sue 


persedeas, this June yA ie 8 John \] L| iriallh. justice Sup ct |" S. 


tr} ‘ . . ‘ . ‘ , , , : , ‘ , 
\\ Hercupoh a writ of error and eitation Issued and a COPY (i sald 


writ of error lodged for the defendant in error 
S-4 UNIrep STATES OF AMERICA 
The President Oo] the | nited States of 
Seal U.S. Cireuit Court, America to the judges of the circuit 
Kkastern District Wis- court of the United States of America 
consin for the eastern district of Wisconsin, 


Because in the record and proceedings, as also in the rendition of 
al judgemont Ina plea which is inthe satd circuit court of the lL nited 
States of America for the eusterh district oj \\ isconsin, Ln fore you, 
between Sarah May, platitill, and The ¢ MantyV of Fond du Lac, ‘le. 
fendant, a manifest error lath lhapepen d,to the great damage of the 
sald Th ounty ol lond du Lac, its DV thie complaint appears, and, 
it being lit that the error, if any there hath been, should be duly 
corrected and full and Spree dy justice done to the parks s sforesaid 
in this behalf, Vou are here by commanded, if judgment be therein 


given, that then, under your seal, distinctly and openly, you send 
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the record and proceedings aforesaid, with all things concerning the 
same, to the Supreme Court of the United States, together with this 
writ, so that you have the same at Washington on the second Mon- 
day of October next, in the Supreme Court to be then and there 
held, that, the record and proceedings aforesaid being inspected, the 
said Supre me Court may cause further to be done therein to correct 
that error that of right and according to law and eustom of the 
United States should be done. 


Witness the Honorable Morrison R. Waite, Chief Justice of the 
said Supreme Court of the United States, this 25rd day of June, in 
the vear of our Lord one thousand eight hundred and eighty-seven, 
and of the [ndependence of the United States the l1lith. t 

EDWARD KURTZ, 
Chik U.S. Civenit Court, Kastern Dist. of Wisconsin. 


[Endorsed :] Filed June 25, 1887. Edw. Kurtz, clerk. 


8S) UNITED STATES OF AMERICA, ee : 
kastern District of Wiseonsin. j 


I. Edward Kurtz. clerk of the cireuit court of the United States of’ 


America for the eastern distriet of Wisconsin, do hereby certify that 
I have compared the writings annexed to this certifie: ate Witt their 
originals now on file ana re Inaiping of record in my othice , aba tha 
they are true copies of such originals and correct transeripts there- 
from, being al transeript of the reeord in the case of Sarah May i's. 

The County of Fond du Lae. : 
In testimony whereof I have hereunto set my hand and duly 
affixed the seal of the said court, at the 
Seal U.S. Cireuit Court, city of Milwaukee, in said district, this 
Kastern District Wis- sixth day Ol July, In the vear of our Lord 
consin, one thousand elelit hundred and elghty- 
seven, and of the Independence of the 

United States the 112th. 

EDWARD KURTZ, Clerk. 


86 Unirep STATES OF AMERIUA, ss: 
To Sarah May, Greeting: ; 
[SEAL.] You are hereby cited and admonished to be and ip- 


pear at a Supreme Court of the United States, ‘to be 
holden at Washington on the second Monday of October next, pur- 
suant to a writ of error filed in the clerk’s office of the circuit .eourt 
of the l- nited States for the eastern district of Wisconsin, wlierein 
The County of Fond du Lae is plaintiff in error and you are de- 
fendant in error, to show cause, if any there be, why the judgment 
In the said writ of error mentioned should not be correeted and 
speedy justice done to the parties in that behalf. ; 
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Witness the Honorable John M. Harlan, associate justice of the 
Supreme Court of the United States assigned to the seventh circuit, 
at the city of Milwaukee, this 25rd day of June, A. D. 1887, and of 
the Independence of the United States the 111th. 

JOIIN M. HARLAN, 
Justices Supreme Court U.S. 


I admit service of above citation this 50th day of June, A. D. 


@ 1SS7. 
G. W. HAZELTON, 
Att'y for PUCH. 
Endorsed on cover: E. Wisconsin C. C. U.S. No. 351. The 
County of Fond du Lac, plaintiif in error, vs. Sarah May. Filed 
July 14, 1887. 
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OCTOBER TERM, 1890.  —__, 


No. 61. 


THE COUNTY OF FOND DU LAO, 
Plaintiff’ in. Error, 


US. 


SARAH MAY, a ide 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR 
THE BASTERN DISTRICT OF WISCONSIN. 


_ BRIEF FOR PLAINTIFF IN ERROR. 


CHARLES E. SHEPARD, 
Of Counsel for Plaintiff in Error. 


SupREME Court or THE UNitTEp STarEs. 


THE COUNTY OF FOND DU LAC, 
Plaintiff in Error, 


US. 


SARAH MAY, 
Defendant in Error. 


THE STATEMENT OF FACTS. 


The County of Fond du Lac, Wisconsin, defendant below, brings 
this writ of error to the Circuit Court of the United States for the 
Eastern District of Wisconsin, to reverse a judgment rendered on 
a verdict in favor of Sarah May. 

The action was begun on September 28, 1885, to recover dam- 
ages for an infringement of letters patent of the United States, 
dated October 4th, 1859. and numbered 25662, issued to Edwin 
May, the alleged inventor, for “improvements in the construction 
of prisons.” 

The complaint sets forth the following facts as constituting the 
alleved cause of action sued on: 

The invention of a new and useful apparatus, described in the 
letters patent by Edwin May, which was not in public use or on 
sale over two years before his application for the patent; 

The due issue of letters patent for said invention to Edwin May, 
on October 4th, 1859, for the term of fourteen years and a due ex- 
tension of said letters patent for seven years longer, or until Octo- 
ber 5th, 1880; 

The death of Edwin May, in the county of Marion, Indiana, on 
February 27, 1880, he being then the owner of all rights under said 
letters patent; 

The due appointment of Edwin Forrest May as executor of Ed- 
win May, on March 6, 1880, by the circuit court of Marion County, 
having jurisdiction in that behalf and his acceptance; 

The resignation of said Edwin Forrest May as such executor, 
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and the due succession by appointment and acceptance, of George - > 
lr. McGinnis, as administrator de bonis non of, &ec., of Edwin May, 
deceased, on June 7, 1880: 


ry . . . . 

rhe entry of an order by said Marion county Cireuit Court, on - A. 
December 30), 1880, at the instance of said administrator, directing 

him “to sell all the right, title and interest, claim and demand of A 


said estate, in, by, under and through said letters patent and the - 
extension thereof,” and his sale to the plaintiff, on March 6, 1882, 
and pursuant to the order, of “all the right, title, claim and de- 
mand of said estate of said deceased,ineluding all rights of action and 
claims for damages of every kind and description which said estate had by 
reason of said patent and said extension;” 3 
The present ownership by the plaintiff of the letters pateuat and 


extension, and of all rights of action thereunder: 


Infringemeut by the defendant, a corporation duly created 
under and by virtue of the laws of the strate of W is- 


sm. 

consin, of the letters patent on and between October 4, 1873 ° 

and October 4, 1SSO—that is, within the term of the extension y 

to the plaintiffs damage in 33,000. \ 

Record pp. d-. — 

The defendant put in issue every fact above stated. except that. A. 

of the defendant’s corporate character; and gave notice of prior: 

knowledge and prior use of the alleged invention. The Wisconsin 

statute of limitation, $4222 R.S. of Wis.,. 1S78, was also pleaded. 


Record, pp. 5-7. a 

The trial before the Hon. Charles KE. Dyer, then district jadge, 
of said district, and a jury occurred on May 13-15, 1SS6. | F 4 

The evidence for the plaintiff consisted of the letters patent, the “ 
certificate of extension, a series of documents showing the proceed- 
ings in the Marion County Cireuit Court, a mcdel of a jail built: 
according to the patent in suit, a model of the defendant's county 
jail, showing certain parts of its contrivances for locking cell doors 
somewhat resembling the illustrations and specifications of the 
patent, evidence of actual use of those contrivances, and the tes- 
timony of an expert who gave it as his opinion that the first, third 
and fourth claims of the patent were thereby infringed. 

Record pp. 11-14. 

The detailed discussion of the patented contrivance and of the 
plaintiff's title and defendant's liability we defer to a later part of ; 
our brief. But a summary and explanation of the letters patent 
in question is proper at this point, and it will be made by the aid 
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‘ of the illustrations bound between pages 24 and 25 of the printed 
? Record. 
7 The text of the specifications is found at pages 23 and 24 of the 
R. printed Reeord. 
The objects of the patentee were two —safe observation of prison- 
nN ers while out of their cells but within the outer inclosure of the 


jail, and a safe mode of locking them in their cells without need or 
risk of personal contact. 
These objects he sought to attain by three separate but allied 
contrivances, which are the bases of the four claims of the patent. 
Proceeding inwards from the outside of the jail, these three 


contrivances are: 


1. An “angle door” D, built with a very obtuse perpendicular 
angle, in the middle line of the door, projecting inward, and a safe 
or box J, containing a drum p, operated by a crank H, and a bolt 
or Jock L to the angle door The entire scope and operation of 
this contrivance as related to the first claim, and explained in the 
specification is that the jailor, opening the extreme outer door of 
the jail, gains access to the angle door, and there looking through 
its grated bars, from the “coign of vantage” which the angle 
affords, while the lock 1 securely holds the angle door, inspects 
the interior of the prison, observes the prisoners and orders them 
to retire behind the corridor or partition doors 1. These partitions 
are grate |, and separate an outer hall or space from corridors ran- 
ning beside the tiers of cells. 

2. When the prisoners are thus driven by the word of com- 
mand beyond the corridor doors, the next step is to open the box 
J, (opening on the space between the outer door and the angle 
door) and operate by the crank H the drum p, carrying the endless 
chain or rope e, which by pulleys, levers and hinges opens or shuts 
the partition doors 1. These doors being closed while the jailer is 


still at his post of observation outside of the angle door, he can 


then open the angle door and advance into the inner hall. The 
mechanism and operation thus explained afford the basis for the 
*, second and third claims. 

a 3. The jailer then, through the grated corridor partition and 
door, which are between him and the prisoners, orders each pris- 
oner to retire to his cell and to close the cell.door after him. The 
jailer then by the lever 6) draws the bar a, and the bar thus 
‘arries the bolts or lugs S over the corners of the cell-doors, and 
thereby fastens them. He then.advances into the corridor and, if 
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The four claims are these: 


stantially as and for the purposes set forth. 
the purposes set forth. 


substantially as and for the purposes set forth. 
Record p. 24. 


Record, p. 11. 
The documents proving the proceedings in the Circuit Court of 
Marion County, Indiana, about the estate of Edwin May, deceased, 
and the sale of the letters patent, when offered were severally ob-. 


in said jail since 186%). 

The defendant objected on the ground that the statute of lirit- 
ations of Wisconsin (subdivisions 3, 4 and 5 of section 4 
Revised Statutes of Wisconsin of 1878), had run upon the alleged? 


he chooses, further secures the cell-doors by ordinary locks on them 
This mechanism is the basis of the fourth claim. 
Record pp. 23-24 


The combination and arrangement of the levers b, bar 


The letters patent and the extension thereof, when offered, were 


jected to, on the grounds that they were singly or collectively im- 


32 of the. 
In her testimony to prove use of the contrivances in de- 
fendant’s jail which are shown in the model, Exhibit L, the plain- 
tiff sought to prove that those contrivances had been in actual use’ 


)) of the 


First. The angle-door, D, in combination with the safe lock or‘ 
bolt I, when constructed and operated substantially as set forth. 
The safe J, containing the drum p and bolt I, and be- 
ing held by the outer door C, when constructed and operated sub- 


‘ 


The endless chain or rope S, in combination with the. 
levers d, when constructed and operated substantially as and for; 


a and bolts or lugs 8, when operated from without the grating I, _ 


severally objected to on the grounds that upon the face of the spe- . 
cifications and claim they are not for a novel or an operative com- ; 
bination, and are invalid, and that this action was not brought ' 
within the time required by law, after the expiration of the letters: 


material and incompetent, and did not tend to vest any title to the: 
cause of action sued on in the plaintiff, and that the jurisdiction of 
said Cireuit Court of Marion county was not shown. 

Record, pp. 11-12. 


The documents in question are found at pages 25 


{ 
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cause of action as to infringement prior to September 2%, 1879, 
which was six years before this action was begun; and it request- 
ed the Court to limit the proof of sueh use to that which has 
oceurred since September 2S, 187%). 


Record, p. 14. 


The plaintiff also offered a certified copy of pleadings and 
charge of the court in the ease of Edwin May vs. Johnson County, 
Indiana,an action for infringement of the same patent, tried in the 
U.S. Cireuit Court for the District of Indiana in 1872. The 
defendant objected to it as irrelevant and immaterial. 


Record, p. 14. 


These several objections were overruled, and due exceptions 
were severally taken. 

In regard to the measure of damages, it was shown that the 
patentee and the plaintiff had established and collected a royalty 
of S50.00 per cell, both where there had been previous infringe- 
ments of the patent and the infringer had settled, and where the 
eounty or builder of the jail had desired to purchase the right. 

but it was not shown that such rovalties or any royalties had 
been paid for the use of the angle observation door under the first 
claim, or of the combination claimed in the third claim, or that 
such royalties or any royalties had been paid simply for the use of 
the combination deseribed and claimed in the fourth claim, irre- 
spective of the use of the anule observation door or the contrivance 
for closing and locking the corridor doors in the same jail at the 
same time.and without the use thereof, or of either of them, in the 
same jail at the same time. 


it cord }). | | 


When the plaintiff rested, the defendant moved that a verdict be 


directed for the defendant on the grounds that- 


l. The plaintiff has established no cause of action against the 
defendant. 
2. The patent in suit is void for lack of novelty, and because 


the combinations described are not operative combinations, and 


are old and well known devices long applied to similar uses. 
5. ‘The plaintiff is not the owner of the cause of action sued on. 


t. The statute of limitations of Wisconsin has run upon the 


alleged cause of action. 
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The motion was overruled. and due exception was taken. 


Record, p. 14. 


‘ 
On the part of the defendant it was sliown that the device of 


locking the doors in defendant's jail was put on when the buildimy 
was constructed, in LS69, and by the contractors who built the jail 
under contract; that at the Wisconsin State Prison, at Waupun, 
Wis, and at the Elmira, N. Y., or Chemung County jail, and else- 
where, there had been in common and public use, well. known to 
many persons, for many years before [Soo a device consisting of a 
lever, a bar, and lugs or bolts attached, operated substantially as 
deseribed in the patent, to lock or unlock the cell doors, bout with- 
out any intervening wall, corridor grating or other protection to 
the jailer against attack; that such device, except for the absence 
of a corridor wall or grating, was substantially identical with, and 
a mechanical equivalent of, the device described in said patent and 
claimed in the fourth claim thereof, and that it was used and did 
operate in the same way to lock or unlock the cell doors after they 
hac been closed. 


Record, pp. 14, 1. 


The defendant also. on cross-examination of Luther ¥ Moulton. 
; 


the plaintiff's expert witness (Record, pp. 12, 13), brought out 


these facts: 


The novelty of the patented device consists in interposing a 
grating between the jailor and the prisoner at each stage of sluit- 
ting or opening the several doors The several elements of the 
device are old. The witness had seen angle doors and curved 
doors in use and in illustrations many years before LSov. 

In defendant's jail, the corridor doors are not closed by the fas- 
tening mechanism described in the patent, but whon closed by the prison 
ers or turnkey they are loeked by bolts moved by rock-shafts externd- 
ing from the outer apartment through the wall into the jail proper 
and to the corridor doors. There is nothing new in a rock-shaft 
applied to transit motion to bolts or other like uses; it is the 
equivalent of an endless chain or any other well known device for 
transmitting motion and is very old. The operation and effect of 
the rock-shaft, the lever that moves it and the bolts that it moves 
at the corridor doors, thereby locked or unlocked, is precisely the 
same with or without a wall or erating between the handle and the 
door. Inthe Fond du Lae jail, the handle of this rock-shaft and 
the place where it is operated area few feet distant from the angle- 


~ «@ 


a 


~ © 


ee 
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door. There is a sht in the wall by these handles of the rock- 
shafts, throuch which two corridors, one over the other, on one 
side of the jail, can he observed, but the other side of the jail, 
with its two corridors and two tiers of cells, cannot be observed. 
The doors of all four corridors are locked by rock-shafts all start- 
ingand moving from the same point. 

The operation and effect of the arrangement of the lever d, the 
bar a and the bolts or lugs S, as described in the patent, are pre- 
cisely the same, whether the lever is operated through a wall or 
erating, or whether hone is there. Mechanically, the effect is pre- 
cisely the same, with or without the vrating, so far as fastening 
and unfastening the doors is concerned. The only difference 1s in 
the effect of the grating to protect the jailer and guard against es- 
capes. Every separate element of the combination in the fourth 
claim is old. Levers have been used long before this patent, to 
move a long bar and thereby move bolts or the like, at a distance; 
so also similar devices passing through a wall to open and close 
and secure window shutters and the like; but this part icular com. 
bination adapted to interpose protection between the person oper- 
ating the deviee, and those on the other side of the wall or grating, 
was new. The grating has nothing to do directly with locking 
or unite eking the doors li affords prote ction to the operator while 
so doing. So with the third claim of the patent; all its elements 
ireold; it is only the paruieutar combination apphed to this pur- 
pose that is new, 


} 


Record, pp. 12, 15 


The Reeord contains all the evidence, and a bill of exceptions 
thereof Was duly sented 

When the evidence was closed, the detendant renewed its motion 
for direction of a verdict upon the same grounds as before; which 
was denied and the defendant excepted, 


it cord, }). 15. 
The defendant then prayed instructions to the jury as follows: 
l. The first claim of the patent Is void. 
2.. The third claim of the patent is void. 
>. The fourth claim of the patent Is void. 


t. The first claim does not claim a new device. nor is the com- 
bination deseribed and thereby claimed an operative combination 


but it is a mere agyregation. 
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» The third claim does not describe a new device. 

6. It is for the jury to decide whether the third claim is in- 
fringed by the defendant’s device. ; 

7. It is a question for the jury whether there was an invention 
or exercise of the inventive faculty in the construction of the 
devices described in the patent. 

8. The plaintiff cannot recover for any use of the patented CON- 
trivances of the plaintiff or of any of them prior to the 29th day 
of September, 1879, because for any such prior use the action was 
not brought within the six years prescribed by the statutes 6f 
Wisconsin. 

. Confining the period for which recovery can be had to that 
between September 29, 1879, and October 4, 1880, the jury are 
entitled tn assessing the damages to consider the length of use and 
to allow less damages in their discretion for that amount of use 
than the royalty established by the patentee, or less than would be 


A proper measure of compensation fora longer use. 


10. The royalty asked and paid is not conclusive on the jury. 
The jury are to to take into consideration the time and extent of 
infrigement, and may allow Jess than the regular royalty for a tinie 
materially shorter than the period of the patent, and it is for the 
jury to decide on the amount of damages. 

Each of which prayers was severally denied, and a several excep- 
tion was taken. 

Record, pp. 15, 16. 

The charge to the jury is found at pp. 16-22 of the Record. Tt 
was also reported in 

May v. Fond du Lac County, 27 Fed. Rep. 691. 

The defendant took exceptions to certain portions of the charge, 
as noted at page 22 of the Record. . Those passages of the charge 
will be stated in our assignment of errors. : 

The defendant duly moved for a new trial on these grounds of 
error: 


l. In admitting evidence against the defendant's objection. 


2. In the charge to the jury. ; 
3. In declining to give to the jury the instructions. 


In the refusal to direct a verdict. 
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5. In the refusal to rule that the plaintiff is not the owner of 


the alleged cause of action. 


The motion was denied, and due exception was taken. 


Reeord p. ¢). 


The defendant also duly moved in arrest of judgment, on these 
grounds: 

|. ‘That the letters patent were and are void, because it appears 
on the face of the record that none of the several claims therein 
stated is fora patentable invention, contrivance or combination; 
and that none of the several combinations therein stated and 
claimed as the patentee’s invention is a new or patentable 1n- 
vention. 

2. That the plaintiff does not appear upon the face of the com- 
plaint to be or to have ever been the lawful owner of the cause of 


net ie rt} sued upon. 


THE ASSIGNMENT OF ERRORS. 


The plaintiff in error (defendant below) assigns for errors that 
the court erred: 

|. In ruling that the patent was valid, and overruling each of 
the objections to its validity above set forth. 

2. In ruling that the proceedings in the Marion County Cir- 
euit Court operated to pass the title in the alleged cause of ac- 
tion to the plaintiff, and that she is the owner thereof. 

+. In reveling against the defendant's plea of the statute of 
limitations, anc refusing to limit the evidence of infringement to 
the period between September 29, IS70, and the expiration of 
the extended term. 

tL. In the admission of sundry matters of evidence above set 
forth. 

> in overruling the def ndant’s motions that a verdict be di- 
rected for it. 

6. In ruling that the defendant, being a county, was liable for 
infringement of the patent in question, and that any cause of ac- 


tion was established avainst it. 
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7. In refusing to instruct the jury that the first claim of the 
patent is void. 

8. In refusing to instruct the jury that the third claim of the 
patent is void. 

9, In refusing to instruct the jury that the fourth claim of the 
patent is void. 

10. In refusing to instruct the jury that the first claim does 
not claim a new device, nor is the combination deseribed and 
thereby claimed an operative combination, but it is a mere ag- 
gregation. 

ll. In refusing to instruct the jury that the third claim does 
not describe a new device. 

12. In refusing to instruct the jury that it is for them to decide 
whether the third claim is infringed by the defendant's dev ive. 


13. In refusing to instruct the jury that it is a question for 
them whether there was an invention or exercise of the inventive 
faculty in the construction of the devices described in the patent. 


14. In refusing to instruct the jury that the plaintiff caniot 
recover for any use of the patented contrivances or any of them 
before September 29, 1879, because the action was not brought 


within six years after such prior use. 


15. In refusing to instruct the jury that confining the period 
for which recovery may be had to that between September 20, 1879 
and October 4, 1830, the jury are entitled in assessing damages. to 
consider the length of use and to allow less damage in their cis- 
cretion for that amount of use than the royalty established by the 
patentee, or less than would be a proper measure of compensa- 
tion for a longer use. 

16. In refusing to instruct the jury that the royalty asked 
and paid is not conclusive on the jury; and that the jury are 
to take into consideration the time and extent of infringement 
and may allow less than the regular royalty for a time mater- 
ially shorter than the period of the patent, and it is for the jary 
to decide on the amount of damages. 


17. In instructing the jury that 

“The patent law recognizes as patentable an improvement’ in 
any art or mechanical construction or combination which is use- 
ful to the public and not before known. To be patentable a 


=> 
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al 
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thing must not only be new and useful, but must amount to an 
invention or discovery. Although the result is produced by a 
mechanism which combines old mechanical elements or powers 
without the use of any new element, the true question in such a 
case is whether the combination of elements by the patentee is new. 
If they have never been combined together in the manner siated 
in the patent, and if the combination is new and useful, not being 
the result of mere mechanical skill, but of invention, then it is 
patentable. Each and all of the separate parts of a combination 
may be old and well known. The combination may contain the 
lever, the pulley, the wheel, and other well-known and long-used 
devices which would not, separately be patentable; nevertheless, 
if the combination is new and produces a new and useful result, it 

that is, the combination —-is patentable. Almost all combination 
structures are made up of separate parts and elements which are 
old and well known, and if that fact alone would invalidate a pat- 
ent some of the most valuable inventions of the present day would 
at once become the common property of the public, and valueless 
to their owners. The law does not encourage or sanction the de- 
feat of combination patents on the ground that the several parts 
are old, if the combination is new and useful.” 


Record. p). Ls. 


IS. In instructing the jury upon the subject of infringement 
as follows: 

“Anu infringement takes place whenever a party avails him- 
self of the invention of the patentee without such variation 
as will constitnte a new discovery. An infringement involves sub- 
stantial identity, whether that identity is described by the terms, 
the same principle, the same modus operandi, or any other. It is a 
copy of the thing deseribed in the specifications of the patentee, 
either without variation or with only such variations as are consist- 
ent with its being in substance the same thing. No certain, definite 
rule can be stated by which to determine unerringly in every case 
what will amount to substantial identity; the jury, guided by gen- 
eral principles, must determine each case upon its own circum- 
stances. If, however, the invention of the patentee be a machine 
or an improvement on a machine it will be infringed by a machine 
which incorporates in its structure and operation the substance of 
the invention—that is, by an arrangement of its mechanism which 


performs the same service or produces the same effect in the same 
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or substantially the same way. The question is, Whether the given 
effect is produced substantially by the same mode of operation 
and the same combination of powers and devices in both machines? 
Mere colorable or evasive differences cannot defeat the right-of 
the original inventor. The inquiry, therefore, should be whetlier 
the defendant’s device is in substance and effect acolorable evasion 
of the plaintiff's contrivance, or whether it is really a new ahd 


substantially different thing.” 


“If the defendants have taken the same general plan and applied 
it for the same purpose and produced the same effect. in sub- 
stantially the same mode, although they have varied the form or 
construction in some respects merely, it will be, substantially, in 
contemplation of the patent law, the same thing; otherwise it will 
not. Whether or not one machine is an infringement of another, 
therefore, does not necessarily depend upon whether the mechan- 
ical constructions are different; but the question is whether, what- 
ever be the mechanical construction, the latter machine contains 
the means or combination found in che previous machine; whether, 
taking the structure as you find it, you see the new idea complete- 


ly embodied in it.” 


“If the defendants have ouly varied their combination by em- 
ploying well-known mechanical substitutes for some one or more 
material elements, or parts of the plaintiffs combination, then 
there is an infringement; for a mere known mechanical substitute 
for a thing for the purpose of determining the question in issite 


must be regarded as the thing itself.” 


“When, in mechanics, one device does a particular thing or 
accomplishes a particular result every other device known artd 
used in mechanics which skillful and experienced workmen know 
will produce the same result or do the same particular thing is‘a 
known mechanical substitute for the first device mentioned for 
doing the same thing or accomplishing the same result, although 
the first device may never have been detached from its work and 
the second one put in its place. It is sufficient to constitute 
known mechanical substitutes that when a skillful mechanic se¢s 
one device doing a particular thing that he Knows the other de- 
vices, Whose uses he is acquainted with, will do the same thing.” 

“Now within these definitions, does the structure used by the 
defendant infringe the May device? In their general scope aud 
object they seem to be quite alike and are evidently intended to 
secure the same result. Do they differ essentially in their organ- 
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ization or mode of operation? The one is evidently equivalent 
to the other as producing the same result; but in this sense it is 
not material to consider the subject. The question is whether the 
defendant has used substantially the same means or, mechanically 
speaking, equivalent means to accomplish the same result. If it 
has it is an infringer; otherwise not; and whether it has or not is 
a question for the jury to determine. As we have seen, a mechan- 
ical equivalent, as generally understood, is where ope may be 
adopted instead of the other by a skilled mechanic accustomed to 
machinery, with a competent knowledge of mechanical powers. If 
such a man, seeing a new machine and having a full description of 
the thing invented, can, by examining it with care, see that the 
required thing can be done in a different mode and it is done in 
that different mode by the knowledge which he has of his business, 
he has not produced a new invention nor one substantially differ- 
ing from the original; but if the inventive faculties are exercised 
to produce the change, then he has a right to the benefits of what. 
ever he thus invents. There must be invention involved in the 
change and not the mere skill of the workman, to avoid the conse- 
quences of an infringment. The question here is, does the strue- 
ture used by the defendant substantially embody May’s mode of 
operation and thereby obtain the same kind of results as were 
reached by his invention? It is not necessary that the result 
should he precisely the same in degree, but it must be the same in 
kind. lor instance, shutting one door instead of two is a differ- 
ence in degree but not in kind; the same function is performed.” 

“Now, keeping in mind that the May invention consists of cer- 
tain mechanical means which enable the jailer from the moment 
he enters the outer door to control the prisoners by fastening the 
corridor doors while separated from them, the question is, Do the 
means employed by the defendant in its jail infringe them? Has 
the defeudant used the plaintiffs invention or something substan- 
tially like it? Do the structures operate upon the same principle? 
If. there are differences, are they or not mere differences in form, 
producing the same result? The plaintiffs invention secured to 
the inveutor not only the particular means described in the patent, 
bnt all other mechanical contrivances which are equivalents. 
When these mechanical srrangements are thus compared and anal- 
yzed, if differences be found, it is for you to determine whether 
these differences are substantial or are only formal and evasive, 
arising from employing in the defendant’s jail in the place of 
those specific parts or devices of the May combination other 
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known mechanical substitutes therefor. If substantial, then there - 
is no infringemeyt; but if merely formal or evasive and not sub-- 
stantial there is an infringement.” 


19. In instructing the jury upon the subject of damages as fol-: 
lows: 7 
“The undisputed evidence shows. I think, the fixed royalty: 
of fifty dollars for each cell at which the plaintiffs device or the. 
right to use it was sold by the patentee in his lifetime. In such case 
it isthe ruling of the courts that such royalty constitutes the: 


proper measure of damages. If, therefore, you find plaintiff? en- 
titled to recover you will allow her damages at the sum of fifty 
dollars for each cell in the Fond du Lae jail on which the inven- 
tion was used prior to October 4, 1880, and subsequent to October 
4, 1873.” 


20. In denying tne motion for a new trial. 


21. In denying the motion in arrest of judgment. 


y aa bi 

THE ARGUMENT. ' 

, 

The preceding summary of the facts and exceptions of record 
will enable the court to see that there is involved in this case the 


questions: 


1. Whether there is any cause of action against any person? ° 


2. Whether the cause of action, if any there be, is such that 
the plaintiff in error is liable thereon ? 

o. Whether the cause of action, if any there be, is the property 
of the defendant in error? | 

4. Whether the cause of action, if such there ever was against 
the plaintiff in error, still subsists to the full original extent, and 
whether the same damages are recoverable as were originally re- 


coverable ? 


, 

Upon each of these questions, the plaintiff in error maintains 
the negative, and the defendant in error the affirmative. And if 
the plaintiff in error prevails on any of the four main propositions 
indicated, the judgment below must be reversed; while to sustain 


. 
@ 
, 


, 


+ Req < 


a wt 22 > +B 
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it, the defendant in error must prevail on all of its contrary pro- 
positions. For the judgment is equally erroneous, if there be no 
valid patent or no infringenent, or if the action does not lie 
against the county in such a case, or if the plaintiff does not own 
the cause of action, or if the verdict was not based on the true 


measure of damayes. 
FIRST. 


THERE WAS NEITHER ANY VALID PATENTED Device Nor AN Iy- 


FRINGEMENT THEREOF IN THE CASE AT Bar. 


To avoid misapprehension, let us re-state here the three claims 
on which the defendant in error rested her case, and as to all of 


which she obtained a verdict: 


l. The angle-door D, in combination with the safe lock or bolt 
I, when constructed and operated substantially as set forth. 


3. The endless chain or rope e, in combination with the levers 


d, when constructed and operated substantially as and for the pur- 


poses set forth. 


4. The combination and arrangement of the levers }, bar a, and 
bolts or lugs S, when operated from without the grating I, sub- 


stantially as and for the purposes set forth. 


As the court takes judicial notice of mechanical contrivances 
which are old and in common use, and there is testimony here, 
from the expert Moulton, that an angle-door is an old and familiar 
contrivance, it is plain that the combination covered by the first 
claim is not novel. There is neither novelty nor invention in the 
angle-door; and as doors and locks of many kinds have been used 
in combination for many ages, for all conceivable purposes, there 
can be in the nature of things nothing patentable in the combina- 
tion of an angle-door and a lock of any kind, even though that 
particular combination is novel. At most it is no more than a 
double use. 


Of. 


jrown v. Piper, 91 U.S. 
Roberts v. Ryer, Id. 157. 
Terhune v. Phillips, 99 Id. 592. 
Tucker v. Spaulding, 138 Wall. 455. 
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This would be true, if there were nothing peculiar about the lo- . 
cation or nature of the bolt L But if it is construed, in the light — 
of the specifications as an integral part of the apparatus of the safe 
or box J, with its drum and connections, then the combination in ‘ 
the first claim is no more patentable than if there were only 
a bolt and an angle-door, and at the same time there is no in- 
fringement. An inspection of the model of the county jail shows ° 


that it has only a bolt und a door. 


When we come to the subject matter of the third claim, viz.: 


the entire apparatus for closing and unclosing the sliding doors in. 


the grated corridor partition while the turnkey is outside of the 


angle door, we find that its scope and purpose is very clearly de- 
fined and limited to precisely that operation—‘“elosing the doors” 
and that purpose —“always keeping an iron partition between the 


keeper and the prisoners.” The partition doors are to be closed. 


before the turnkey steps within the angle-door. The differences, 


between this contrivance and that shown in the model of the Fond 


du Lac jail are marked. No drum, crank, endless chain, or levers 


such as described are found there. Four rock-shafts are operated 


from a place several fect distant from the angle-door. There a: 


perpendicular slit in the wall wherein the angle-door is set affords 


means of observation of the upper and lower corridors in the line. 
of sight from that slit. There is no corresponding slit on the, j 
other side of the angle-door; but all four rock-shatts are operated, 
from that same slit. No doubt levers, endless chains and rock- 
shafts are or may be mechanical equivalents for each other; and a 
charge of infringement is not avoided by a substitution of one for 
the other. But the point here is that the two mechanisms have a to- 
tally different operation and effect. The patented device epens and 
closes the sliding-doors, while the turnkey is outside ef the outer or angle- 
door. The device in use here only locks or unlocks the sliding doors, after the 
turnkey has passed within the angle-doer and closed the sliding doors : 
See Moulton’s testimony, pp. 12-13 of Record. | 


There is a total absence of the element of protection of the : 
jailer from harm, and prevention of the prisoner from escape, by 
the constant interposition of a barrier between the two. The pre- 


cise scope of the third claim, as explained by the specifications, is 


this interposition of a barrier. Without it, the mechanism of the 


third claim is nearly or quite as ancient as that of a ship’s whee 


rudder-chains and rudder, operated from the wheel-house; and it is 


exemplified in a thousand different forms in a hundred different arts. 
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The fact, that the angle-door is in fact closed in the Fond du 
Lac jail, after the turnkey goes within, to close the sliding doors, 
and stands shut when the rock-shaft moves the bolts to lock the 
sliding doors is of no more importance under the patent law, than 
is the fact that a glass door intervenes in a street-car between the 
driver and the rear door which he closes by a rock shaft at his 
sent. There is, then, no infringement of the third claim: because 
if patentable at all, the third claim is not duplicated either in 
construction, Operation or its mechanical equivalents by the de- 
vice in use at our jail. ' 

The devices covered by the third and fourth claims may best be 
considered together, as to their patentability, because they are 
alike in the only feature which 1s asserted of making them patent- 
able, viz: the interposition of a barrier. In both claims this fea- 
ture exists. In the third claim the device operates to open or 
close the sliding door while the anyle-door is locked. la the 
fourth claim the device operates to lock the doors by means of the 
lugs after they are closed, and while the corridor grating 1s secure- 
ly closed. In the Fond du Lae jail, the device which is alleged 
to correspond to the third claim operates, as we have shown. to 
lock, not to elose, the sliding-door irrespective of the interposed 
barrier, and indeed requires that that barrier shall be dispensed, 
with --that is that the turnkey shall go within the angvle-door while 
the corr..or doors are still open in order to shut them, and then 
the rock-shaft shoots the bolt that locks the door. In the Fond 
du Lac jail, the device corresponding to the fourth claim operates 
just as that does. The one feature that distinguish s the paten- 
tee’s third and fourth claims and the County’s celi-locking device 
from many well-known and long-used devices for transmitting 
motion toa distance, is the fact of the barrier being interposed 
for security. If that fact does not confer patentability, there is 


: ~ 
no pretense that it exists in this case. 


We maintain that these two devices are not patentable for the 
reasons that: 

lirst. they are not novel. 

Second, if novel, they lack invention. 

Third, if novel and exhibiting invention, each of them 1s a mere 
aggregation, not an operative combination. 


l. The testimony of Mr. Moulton, evidently a competent and 
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well-informed expert, shows that a combination consisting simply 
of either a rock-shaft or an endless chain and pulley with a bolt or 
alever to transmit motion to bolts or doors at a distance 1s very 
old. He says the same as to the combination of a lever, bar, and 
bolts or lugs for locking and unlocking cell doors. See his cross- 
examination on page 13 of the Reeord. The evidence for the 
defense at page 15 of the Record shows the same fact as to the cell- 
locking devices more positively. It is there shown that at the 
Wisconsin State Prison, Waupun, Wis., and at the Elmira or 
Chemung jail in New York and elsewhere, there had been in com. 
mon and public use and well known to many persons, for a number 
of years before 1859, substantially the same device, except that it 
lacked the interposed barrier. Mr. Moulton also admitted that 
similar devices had long been used by which a long bar passed 
through a wall to open and close window-shutters and the like, 
and that such bar was moved by a lever inside the wall to pro- 
duce the effect outside. Such devices are now in’ such common 
use for one purpose or another that the court can and will take 
judicial notice of them. In the case of 
Stevenson v. Brooklyn C.-T. BR. KR. Co., 114 U.S. 149, 

it was held that there was nothing novel in a device consisting of 
a rock-shaft running lengthwise through a street-car and operated 
by a lever at the front end to open or close a door at the rear end 
of the car. In the opinion, other similar devices to open and close 
sliding window-blinds and the like are referred to. We eandidly 
admit that the precise device here claimed, including the interposed 
barrier, and used in a jail for the protection of the jails rand the 
prevention of escape, has not been before used, so far as the Record 
shows. But that alone is not enough to constitute patentable 
novelty. We do not understand the patent law to discriminate 
between motives, or to reward intentions however benevoient. 
The inventor of the most destructive cannon is rewarded equally 
with the inventor of the life-saving mortar. The law regards only 
mechanisms and results. The end which one inventor intends to 
subserve by the use of his apparatus may be gain, that of another 
convenience, that of a third the repression or punishment of crime, 
and that of a fourth the saving of life. The law applies to them 
all the same test. Now there were in common and public use, be- 
fore this patent, these devices of opening and closing street-car 


doors, window-shutters and the like, which corresponded in al! re- 
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spects to the devices under either the third or fourth claim. They 
contained the same mechanical elements, they had the same oper- 
ation and mechanical effeet, and the total combination was the 
same, Viz, a lever, a bar passing through or beyond some inter- 
posed barrier, a lever or its equivalent at the other end, and a 
thing or things to be moved by the motion thus transmitted 
through the barrier by the lever and the bar. The intentions of 
the inventors of the previous devices apparently were to promote 
economy, convenlence, or both. The intention of Mr. May was 
more securely to control prisoners and more surely protect the lifeof 
their keeper. But he used substantially the same devices which 
had before heen usec by other persons, for many years, with other 
motives, hut to the same meeh nical cffect. Now the esse::tial nov- 
elty of the patent law lies not in motive or intention or in use, but in 
operation and effect. This is, therefore, nothing but a case of a 
double use. A person familiar with the proper state of mechanic 
aris, in transmitting motion or power in any of the devices above 
sro sted, Or many similar Ones which might be sucvested, upon 
turning his mind to the snbject of making secure and convenient 
locking devices in jails, would naturally have thought of those 
prior devices and adopted some one of them. Of the many cases 
that might be cited, we cite only the following, in illustration of a 
principle so well known that it does not need authority in its support 

Ti ker Vv. Spaulding, LS Wall. bos. 

Brown v Piper, i] UU. & 37. 

burt v. Evory, 155 [Td 54%. 

Hill v. Wooster, 182) Id. 695. 

Watson v. C. 1. St... Lb. & C - Co. BG ld. 161. 

Aron v. Manhattan R. Co., 


2 Tel. S4. 
St. Germain v. Brunswick. j 


|}: 
135 Id., 227. 

Second. If. however, the devices “are ith a strict SeTSse novel, 
they are not the result of invention. It has ever been the aim of 
builders of prisons to securely keep the prisoners and protect the 
jailers from attack. That is the reason of the multiplied bolts and 
bars. The question is: Is there invention in putting a grating 
between the jailer and the door which he locks? Wherein does it 
reside? It is, mechanically, not different from the same operation 
without a barrier. It is, in effect, the same as the many operations 


of producing motion of levers or other things at a distance beyond 
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walls or other barriers, which may be seen in any factory. Lf one 
were to propose to lock a cell-door by a key with a long shank 
projecting through a grating opposite to the door, instead of by a 
short key, it would doubtless be safer, but it would not be an in- 
vention. Mr. Moulton testifies as to both the third and fourth 
claims. that the mechanical operation and effect is the same, with 
or without any intervening barrier. As there is admittedly nothing 
novel in these mechanisms without any barrier, and no different 
operation or effect with them, and furthermore as the same 
mechanical effect had long before been produced by like combina- 
tions with an intervening barrier, but for different purposes, there 
does not seem to be any real invention in suggesting this particu- 
lar use of the mechanism, including the barrier. 

Heald v. Rice, 104 U.S., 754. 

Hall v. Macneale, 107 Id., 90 

Thompson v. Boisselier, 114 Id., 1. 

Dunbar v. Meyers, 04 Id., 187. 

Stephenson v. Brooklyn C.-T. R. KR. Co., 114 Ted., 149. 


Also, See CHUSES above eited. 


Third. Even if otherwise patentable, these claims lack the ele- 
ment of co-operation. The devices described are mere aggrega- 
tions. Reflection on the nature of the thing described and on its 
operation shows this at once, and the testimony of Moulton con- 
firms it. He says that the operation and effect are precisely alike, 
with or without the grating or other barrier. The different ele- 
ments, while in a relation of juxtaposition, are not In any relation 
of mechanical assistance or joint effect The grating, then, performs 
no mechanical function and has no mechanical effect. [tis simply 
a petitio principi to argue, as Mr. Moulton does, that the device is 
patentable bocause the grating in combination with the other ele- 
ments operates to protect him who works the lever. It is operation 
in the same sense that the prison wall operates—-to keep the pris- 


oner from escaping —no more and no less. 


Double-Pointed Tack Co., v. Two Rivers Mfe. Co... 100. 


U.S. 117. 
Pickering v. MeCullough, 104 Id. 318. 
Hendy v. Golden State ete. Works, 127 Id. 370. 
Stephenson v. Brooklyn C -T. R. R. Co., 114 Td. 14%. 
Aron v. Manhattan, Ro Co., 182 Id. 84. 


Forbush v. Cook, 2 Fisher. 669. 
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SECOND. 


THE COUNTY IS NOT LIABLE FOR INFRINGEMENT OF A PATENTED DE- 


VICE USED IN ITS JAIL. 


This proposition rests upon the distinction between municipal 
and guast corporations, and their relative eorporate and public funce- 
tions and character. In the exercise of its duties as arepresentative of 
the state, wielding toacertain extent its sovereign powers as conser- 
vator of public rights and represser of crime, the county arrests, 
convicts and imprisons persons accused of crime. As incidental to 
the due discharge of this function, and in obedience to statute, it 
acquires and occupies a jail. But in all this it locally stands for 
the state, quead hoe it is the state. This distinction between 
municipal corporations proper and guast corporations, such as 
counties and towns, is well known. 

Dillon on Municipal Corporetions, (4th Ed.) $$ 22-27, 966, 


OT. 


It is a publie, not a corporate duty to build a jail. Nocivil action 
lies for non-feasance or mis-feasance in respect of it. If any. ben- 
efit aACCTUeS from if, it COMECS only iis the like would come to the 
state from building Hi prison; and the state as sovereign could not 
be sued. As the county acts only through its board of supervi- 
sors, Which carries out the leyal duty to provide Hi jail, it follows 
that the lability rests.on either the board of supervisors, or its 
building committee, or the contractor. In this case, it is in proof 
that the contractor built the jail in 1869 and put in the devices 
which are alleged to infringe: that the county’s agent, the sheriff, 
went into possession, and finding the locking devices there, used 
them and his suecessors in office continued to use them. Now 
the county paid an agreed price for the jail as completed. If the 
May patent was valid, and the contractor desired to put such de- 
vices into the jail, it was his duty to do so lawfully, by purchase, 
not by trespass; and he is the infringer. His contract price cover- 
ed whatever was to be put into the jail; and it was his duty to pay 
for whatever he did put in. There is no difference between 
patents and bricks in this. It is not to be presumed that the 
county contracted with him that he should put in a patented 
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article, any more than an iron beam, without payment. And there 
is no evidence here that the county contracted for any locking 
device of this or similar character, or for anything more than 
ordinary locks, gratings and doors of suitable strength. It is the 
contractor, then, not the county, who has made and sold the infrin- 
ging devices. He has been paid for them and the infringement 


has benefitted him, not the county. 


the use of the devices put in its jail. It has assumed no contract- 
ual liability in respect of them; and it is not liable in, tort, with-: 
out a statute creating such liability. [ts sheriffs, if any one, are 


liable. The doctrine of r spondeat superior does not apply. 


The distinction here insisted on, and the doctrine of non-labil- 
ity of counties and towns ip tort for any damage resulting from 
the discharge of thei: public or semi-sovereign functions which is 
deduced from it, is well expressed in the following passages: 

“In the United States there is no common law obligation resting 
upon guast corporations such as counties, townships and New Eng- 
land towns, to repair highways, streets or bridges within their lim- 
its and they are not obliged to do so unless by force of the statute. 
Even when the legislature enjoins upon corporations of this char- 
acter the duty to make and repair roads, streets and bridges, and 
confers the power to levy taxes therefor, the general tenor of the 
decisions 1s to treat this as a public, and not a corporate duty, and to 
regard such corporations, in this respect as public or state agencies, 
and not liable to be sued civilly for damages caused by the neg- 
lect to perform the duty, unless the action be expressly given by 
statute.” 3 

2 Dillon, Mun. Corp. $997 (4th Ed. ) 
In the case of 3 
Com'rs. of Hamilton Co. v. Mighels, 7 Ohio St. 109, 118 
which is one of the leading cases on this subject, it is said: 

“Municipal corperations are called into existence either at the 
direct solicitation or by the free consent of the people who com- 
pose them. Counties are local subdivisions of the state, ereated 
by the sovereign power of the state, of its own sovereign will, with- 
out the particular solicitation, consent or concurrent action of the 
people who compose them. ‘The former organization is asked for, 
or at least assented to, by the people it embraces; the latter is sup- 


erimposed by a sovereign and paramount authority.” * * *— * 


Upon the same principle the county cannot be held liable for. 


ad 
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“A municipal corporation proper is created for the interest, ad- 
vantage and convenience of the locality and its people; a county 
organization is created almost exclusively with a view to the poli- 
cy of the state at large, for purposes of political organization and 
civil administration, in matters of finance, of education, of provi- 
sion for the poor, of military organization, of the means of travel 
and transport, and especially for the general administration of jus- 
tice. With scarcely an exception, all the powers and functions of 
the county organization have a direct and exclusive reference to 
the general policy of the state, and are, in fact, but a branch of the 
veneral administration of that policy. Ward v. County of Hart- 
ford, 12 Conn. 406; Roatt v. Commissioners of Williams County, 
Is Olio, df: c. VW. W Z. ht. R. Ve (C‘ommissloners, 10) Olio st. Sg,” 


Another leading case, reviewing the whole subject and all im- 

portant nuthorities most thoroughly is 

Hill v. Boston, 122 Mass., 544, 
in which this doctrine was even applied to e chartered city, im re- 
spect to functions which it performed solely im a public capacity, 
and in obedience to a general statute applying alike to all cities 
and towns. 

Commonwealth v. Brice, 22 Pa. St., 211, 
holds thet the county 7s a part of the body of the state; and on that 
evroung exonerated a county from liability for neglect of its com- 
missioners to retain from Moneys due the sheriff sums which he 
owed the county for fines and jury fees collected by him. The 
Opinion Says. 

“The fact that a county has certain rights recognized in law as 
its own does not sever it as a body from the state; but only distin- 
euishes it in the state, and as a part of it, and allows local officers 
to enforce, in the name of the county, certain rights and duties 
which otherwise would have had to be enforced in the name of the 
state. The institution of local divisions is merely a means of 
vovernment, and counties and their officers are but parts of the 
machinery that constitute the public system. This form of ad- 
ministration is no more a division of the yvovernment than is the 
allotment of particular localities, or particular functions to what 
are usually called state officers.” 

In Lorillard v. The Town of Monroe, 11 N. Y., 392, 


a town was held not liable for taxes illegally collected from lands 
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in another town. After stating that towns are limited corporate; 
bodies, and their powers in certain respects, the court says: , 
“In all other respects, for instance, in everything which con-, 
cerns the administration of civil and criminal justice, the preserv- 
ation of the public health and morals, the conservation of high- 
ways, roads and bridges, the relief of the poor, end the assessment 
and collection of taxes, the several towns are political divisions, 
organized for the convenient exercise of portions of the political 
power of the state, and are no more corporations than the judicial 
or the senate and assembly districts. The functions and the duties 
of the several town officers respecting these subjects are 
judicial and administrative, and not in any sense corporate 
functions or duties. * * . . . When chosen 
they (the assessors) are public officers, as truly as the 
highest official functionaries in the state. Their duties in no 
respect concern the strictly corporate interests of the town, such 
as their common lands and their corporate personal property, or 
the contracts which they as corporations are permitted to make, 
nor are their duties limited to their effects on the towns as polit- 
ical bodies.” 
This decision was followed in 

People ex rel Van Keuren v. Auditors, 74 N. Y. 310. 


(> Ia. S16. 


++ 


. “Loomis v. 
Mehr v. Gace Co., 5 Neb , 494, 
holds a county not Hable for a nuisance from unhealthy condition 


of its jail. 


The following are a few of the many cases illustrating and en- 
forcing the doctrine of non-liability of counties and towns in tort 
for either mis-feasance or non-feasance of its officers in various 
phases. No distinction is drawn between mis-feasance and non- 
feasance. 

Ward v. Hartford Co., 12 Conn. 406. ¢ 
Wilson v. School Dist., 32 N. H. 118. 

State v. Leffingwell, 54 Mo. 458. 

Kineaid v. Harden Co., 53 Lowa, 430. 

Askew v. Hale Co. 54 Ala. 639. 

Soper v. Henry Co. 26 Lowa, 264. 

Treadwell v. Commissioners, 11 Ohio St. 190. 
Hollenbeck v. Winnebago Co., 95 Ll. 151. 
Stilling v. Town of Thorp, 54 Wis. 528. 
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Bigelow v. Randolph, 14 Gray, 541. 
Eastman v. Meredith, 36 N. H. 284 
Western College v. Cleveland, 112 Ohio St. 379, 
which holds a city not liable for neglect of police to quell a mob. 


Mr. Freeman in 60 Am. Dec. 290,in an elaborate note to the case of 
Gilman v. Contra Costa Co., 8 Cal. 52. 
collates many other cases on the subject. 


The functions of a county in building a jail are unquestionably 
public and administrative, not corporate. We admit that the 
county would be liable for material which it bought and used in 
the construction of a jail, and so too it would be liable on its con- 
tract with another to build a jail for it, or on its contract for pur- 
chase of land for a jail site. But that is not because the county 
takes such material and such land and uses it for jail purposes, for 
in doing so it is simply carrying out a public function and is no 
more liable for that act than the State would be ina like case. It 
is because the statute has made the county lieble by authorizing tt to 
build a jail, and all acts done by the county in pursuance of that 
purpose rest on the statutory liability. On the other hand, no 
statute has either authorized the county to commit a tort or made 
it liable for the commission of one by its officers. The infringe- 
ment of a patent is as purely a tort as any other wrong, committed 


by force or without force, with malice or by neglect. 


The precise point for which we contend was decided by the Cir- 

cuit Court of the United States for the Eastern District of Ohio, in 
Jacobs v. Comrs. of Hamilton Co., 1 Bond, 500, 

following Mighels v. Comrs., cited supra. The court says that it 
can make no difference in the principle of the two cases, that in 
the Mighels case the tort was an act of non-feasance, while in this 
case it is an act of mis-feasance. “The principle involved is pre- 
cisely analogous, whether the cause of action alleged is the wrong- 
ful omission to perform a duty or a positive act of mis-feasance. 
In either case there is no law by which the people of a county are 
responsible to the injured party for an injury sustained by the 
tort. The right to recover in either case must rest on an express 
statutory provision. There can be no pretense of any such right in 
virtue of the ecmmon law. This proposition is beyond all doubt 
in an action for the infringement of a patent right granted by the 
laws of the United States. The patent itself, with all the privi- 
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leges which it confers, is the creature of the statute; and it 1s clear 
there can be no remedy for the violation of the patent, except as it 
is conferred by the statute.” , 

The court further says that the contractor of the board of com- 
missioners, being guilty of the infringement, was liable to the plain- 
tiff for such infringement. 

This ruling was also applied to the patent in suit by 

May v. County of Juneau, 30 Fed. R. 241. ; 


THIRD. 


THE PLAINTIFF IS NOT THE OWNER OF THE CAUSE OF ACTION IS 


SUIT, IF ANY SUCH EXISTS. 


This proposition depends upon the well-settled distinction be- 
tween the title to the patent and the title to the cause of action for 
past infringements. Of course the ownership of the patent im- 
plies the right of action for future infringements. But the mo- 
ment that an infringemeut occurs, a cause of action for it Is vested 
in the then owner of the patent, as a right distinct from the 
monopoly of making, using or vending the patented devices. It 
becomes severed, so to speak, from the patent right itself. A con- 
veyance of the patent itself even in broad and general ternis will 
not pass the title to the cause of action for past infringemeats, 
without words specially adapted to that separate right. 

Moore v. Marsh, 7 Wallace, 515. 
Dibble v. Augur, 7 Blateb., S6. 
May v. County of Juneau, 80 Fed. Rep., 245. 


loalatype Co. Vs Hope, aie Id... b-4-4. 


[t appears in this case that after regular proceedings in the Pro- 
hate Court having jurisdiction of the estate of the patentee ‘for the 
appointment of an administrator, and for authority to him to sell 
this and five other letters patent, such authority was given him on 
or after December 51, ISSL (Record, pp. 28,29.) The language 
of the petition is that all the assets of the estate had been sold and 
distributed, “except the rights of such decedent in letters patent 
from the United States of America, which have not been disposed 
of; that there now offers a favorable opportanity for selling such 
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rights; that the same are of little value.” The language of the or- 
der of leave to sell is, “that the adm‘nistrator is now authorized 
and empowered by the court to sell said rights at private sale.” 
On March 7, 1882, the administrator filed his report, stating that 
he had made diligent efforts to secure bids “for the rights of said 
estate in certain letters patent”, and that on Jan. 19, 1882, “Sarah 
May did bid therefor the sum of fifteen dollars, and that being the 
best offer the administrator could procure,such rights of this admin- 
istrator were sold to Sarah May.” (Reeord, p 20.) His deed was 
thereupon submitted and approved. The deed recites ly hame, 
date and number six patents. The first is the patent here in suit. 
All the other five had then from 4 to 5 years to run. The terms 
of conveyance are, “that in consideration of the said sum of fifteen 
dollars. L. the said George F. McGinnis as administrator, ete., have 
sold, assigned, transferred, and set over anto the said Sarah May all 
the right, title, interest, claims and demands whatsoever which 
the said estate of said Edwin May. deceased, has in, under, by and 
through said improvements and the letters patent and extensions 
thereof therefor nforesaid.” 

It is true these are broad terms; but they do not in thetr legal 
import vo beyond the petition or the order of leave, And they do 
not vo heyond the terms which the CASCS nbove cited have seetled 
As Importing a conveyance of a tile to the patent itself and not of 
the title to the rights of action for past infringements. It is also 
trne that the extended term of the patent here in suit had expired; 
bat tive other patents were sold with it which had not expired and 
the unexpired terms of which were presumably of some value. 
And the whole six patents were soldi to the widow of the pateutee 
for fifteen dollars. These facts rather militate against, than make 
for, the plaintiff's claim of right to sue for past infringements. 

[tis rather to be presumed that this particular patent was put 
in with the tive other unexpired patents, simply to enable the ad- 
ministrator to clear up all the apparent assets of the estate which 
he had inventoried and close his account, than with any thought 
of passing rights of action for past infringements of this particular 
patent. If that had been in mind, what more uatural than to use 
apt terms to eXpress just that intent? And it is no hardship to 
the plaintiff to hold her strictly to the legal import of language 
used by a friendly administrator of her husband in selling to her 
for a nominal sum her husband’s patents, upon the strength of 


which sale she has been Stiitiyy at least ‘ dozen counties in several 
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states, as the reports of the Federal circuit courts show, for .al- 


leged damages amounting to thousands of dollars. 


This point, as well as others in the case at bar, is involved in the 
case of May, Plaintiff in Error, vs. County of Juneau, Wisconsin, 
which is on the present calendar of this court; and we beg leave 
to refer the court to the brief of the able counsel who represent 


that county. 


FOURTH. 


THE STATE STATUTE OF LIMITATIONS APPLIES TO THE CAUSE OF 
ACTION FOR INFRINGEMENT MORE THAN SIX YEARS BEFORE 
SUIT, AND THE RIGHT OF RECOVERY BEING THUS LIMITED, 
THE MEASURE OF DAMAGES LAID DOWN BY THE COURT WAS 


ERRONEOUS. 


The language of the Wisconsin statute is: 


“The following actions must be commenced within the periods 
respectively hereinafter prescribed, after the cause of action .has 
accrued,” 

X * *- * 

“Within six years: 

* * . . 

“ 5. An action to recover damages for an injury to property, 
real or personal, or for an injury to the person, character or rights 
of another not arising on contract, except in a case where a_dif- 
ferent period is expressly prescribed.” 

S$ 4219, 4222 KR. S. Wis., 1878. 


We are aware that there is a conflict of authority on the ques- 
tion whether, in the absence of Federal statute, a state statute of 
limitations which by its general terms covers an action of trespass 
for infringement of a patent, without.specific mention thereof, bars 
an action therefor. But it seems to us that the better reason is 
with the authorities in favor of applying such state statutes. So 
far as we know, all the authorities upon that side of the question 
are the following: 

Parker v. Hauk, 2 Fish. Pat. Cas. 58. 
Parker v. Hall, 2 Id. 62. 
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Rich v. Ricketts, 7 Blatehf. 230. 
Sayles v. Oregon Cent. Ry. Co. 6 Sawyer, 31. 
Hayden vy. Oriental Mills, 15 Fed. Rep. 605. 


See also on the general question of state statutes of limita- 
tions in the Federal courts: 

McCluny v. Silliman, 3 Pet. 270. 

Howes v. Nutt, 4 Clifford, 173. 


An infringement of a patent being a continuing trespass, the 
right of action for it as a continuous tort accrues from day to day 
as the tort is continued. If there is any statute of limitations ap- 
plicable tosuch cause of action, the statute extinguishes the right, 
as time passes, to sue in respect to that part of the continuous tres- 
pass which passes from day to day beyond the period of the stat- 
ute. Now if this statute was applicable, no recovery should have 
been had for any infringing use of the patented devices prior to 
September 29,1879. The extended term of the patent expired on 
October 4, 1880. The right of recovery, therefore, lay within the 
narrow limits of substantially one year out of twenty-one. 


lf this position is correct, it follows as a a = that the same 
bh. aeasure of damages which would apply to an infringement 
Guring an original term or during the extended term or any large 
fraction of either should not apply to this short period; and the 
learned District Judge who sat in this case below erred in over- 
ruling the point when presented to him several times as indicated 
in our assignment of errors. The true doctrine, we think, is well 
laid down in Walker on Patents at § 562, and in the following 
cases which he cites: 
sirdsall v. Coolidge, 983 U.S. 70. 
Judson v. Bradford, 3 Bann. & Ard. 544. 
Wooster v. Simonsen, 16 Fed. Rep. 680. 
Westeott v. Rude, 19 Id. 834. 
Bates v. Railroad Co. 32 Id. 628. 
Williamantic Thread Co. v. Clark Thread Co. 27 Id. 865. 
Asmus v. Freeman, 34 Id. 903. 


These cases sustain the rule of proportionate limitation of dam- 
ages not only where the term is shorter in duration, but where 
the infringement is smaller in extent, by reason of covering less 
than all the devices secured by a patent. We think we have satis- 
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factorily shown that in any view of this patent, the most favorable 
to the defendant in error, infringement cannot be successfully as- 
serted as to anything more than the fourth claim. If so the con- 
clusion follows, that at least the question should have been sub- 
mitted to the jury, whether the plaintiff below was entitled to the 
full measure of her royalty claimed on account solely of the ,in- 
fringement of the fourth claim for one year. Consequently, even 
if our prior points are considered untenable, material errors Were 
committed in this respect by the court below, and the judgment 
should be reversed and a new trial ordered. We beg leave, however, 
to submit to the court in closing, that the principal contentions ofour 
brief, viz.,"that this patent is absolutely invalid on three sep- 
arate grounds; that this county is not liable even if there was a 
patentable invention and infringement thereof; and that the plaint- 
iff has no title to the cause of action in suit, are abundantly sus- 
tained by the facts, the principles and the authorities which we have 
given, and that the judgment should be reversed with directions 
to dismiss the complaint. . 


CHARLES E. SHEPARD, 
Of Counsel for Plaintiff in Error. 
LH. Ib Oter f 
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BRIEF FOR DEFENDANT IN ERROR. 


* —: 
&- The plaintiff in error summarizes its case under 
four headings: 
‘ First: ‘They say, “There was neither any valid 
\y patentable device nor an infringement thereof in 
‘ the case at bar.” 


Seconp: They say, “That the county is not 
liable for infringement of a patentable device used 
in its jail.’ In other words, ultra vires. 


Tuiro: They say, “That the plaintiff is not the 
owner of the cause of action in the suit, if any such 
exists.” 
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Fourtu: They plead the statute of limitations 
of six years in the State of Wisconsin. 


As Defendant in Error contends that the first po- 
sition taken is of least importance, the second, 
third and fourth will be first considered in this 
brief. 


FIRST. 


We therefore first discuss the question of ultra 
vires. It is admitted that in some respects there is 
a difference between express municipal corporations 
existing by express charter or act of the Legislat- 
ure and those quasi corporations such as counties 
and towns which are ordinarily recognized in the 
constitutions of most of the states; but there is 
also a plain distinction between the conditions of 
townships and counties in some of the states and 
others; that is, in many of the states, as in Wis- 
consin and Michigan, by express provision of the 
constitution counties and townships are made 
bodies corporate and politic, while in other states, 
like Ohio, there is such constitutional provision, 
and their local courts have held them to be mere 
sub-divisions of the State Government, for govern- 
mental purposes. 


If this distinction is borne in mind, the error of 
the Plaintiff in Error will be more clearly under- 
stood, and the application or mis-application of their 
authorities more easily discerned. 

The constitution and laws of Wisconsin makes a 
county a body corporate and politic, with power to 
sue and be sued, and under the laws of Wisconsin, 
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as 1n other states, it becomes the duty of the county 
to build a jail or prison for the confinement of pris- 
oners, and it is unimportant whether this was done 
through a contractor who agreed to do it for the 
county, or whether it was done by a county com- 
mittee, who procured materials and put them in. 
It is as well settled as the law of patents that using 
is an infringement as well as eonstructing. 


The act of Congress grants a monopoly, “To make, 
use, and vend.” that is, the patentee is granted the 
monopoly to make, to use, and to vend, and it is 
absurd, in our view, to say that because a contract- 
or made the jail that the county could use it with- 
out infringement, unless further proof is shown 
that the construction was acquiesced in by the pat- 
entee, whereby he is estopped from recovering dam- 


_ages for infringement, and that question does not 


arise in this case. We will not therefore waste 
time in arguing the question of the liability of the 
county for the use of the patent, merely because the 
patent might have been erected within the jail by 
some contractor. The county might as well claim 
the right to retain a library of books that had been 
stolen because it was the purchaser of the books in 
good faith. It might just as well in the building of 
its court house appropriate the bricks, or stone, 
or iron columns, or slate roof of private par- 
ties and place them in its building, and then deny 
liability because it was beyond the power of the 
county, as such, to mis-appropriate a person’s pri- 
vate property. 


Plaintiff in error bases its argument and position 
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very largely on the case of Jacobs vs. Hamilton 
County, 1 Bond, page 500, which was based upon 
Mighels vs. Commissioners, 7 Ohio State, page 110. 


The mis-application is almost too plain for con- 
sideration, and the distinction is so wide between 
the principal involved in the Mighels case and that 
in the Jacobs case quoted in plaintiff's brief, that it 
seems strange that the error was ever fallen into . 
in the Jacobs case. ; 


In the Mighels case, the Supreme Court of Ohio ° 
held, that the county could not be liable without . 
express act of the Legislature, creating such liabili- 
ty for injuries received by a person in falling down . 
a hatch-way in a public building. 

Upon the strength of this, in Jacobs vs. Hamilton ° 
County, Judge Leavett hastily reached the conclu- - 
sion, that a county could not be held liable for the 
infringement of a patent. The one holding, viz: - 
the principle laid down in the Mighels case, was - 
plainly good law, as there was no act of the Legis- 
lature providing for such liability, and common law | 
was against it. It was held, that the whole body 
of tax-payers embraced within a county were not at ; 
fault because a man fell through a hatch-way and‘ 
injured himself, because they had no part or parcel ° 
in the transaction. The accident benefitted no one;: 
it was of no benetit to the people of Hamilton Coun-. 
ty that Mighels should fall through a hatch-way. 
But Jacobs owned a patent ander an act of Con- 
gress, which provided that it should not be in- 
fringed ; that he should have the monopoly of it, and 
the county appropriated the patent in violation of 
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the rights granted him by Congress. ‘They took his 
property. They took it for a beneficial purpose, 
viz: to restrain their prisoners from running at large; 
they appropriated it to protect the public. 


[f there Was not property in his patent, there was 
none in the jail of which his patent became a part. 
If his patent was of no benefit to the county, then 
the jail itself was of no benefit to the county, and it 
is plain that as the law provided that there should 
be a jail, and that it should be constructed by the 
county commissioners, and when constracted should 
be maintained for the beneficial uses of the county, 
that the county would be liable either for the price 
of anything mwis-appropriated and put in, or in tort, 
that is, in an action on the case for the wrong they 
had done to the owner. 


The whole subject has been very thoroughly dis- 
cussed by many judges at circuit, in this series of 
cases. It was passed upon by Judge Dyer adversely 
to Plaintiffs in Error in this case, 27 Federal Re- 
porter, 691, who followed the decision of Mr. Justice 
Davis, in May vs. Commissioners of Johnson County, 
Indiana, at the Indiana circuit (not reported, but a 
certified copy of which we produce.) It was ably 
discussed by Judge Jackson of this circuit, in May vs. 
the County of Logan (30 Federal Reporter, 250), and 
again in Same vs. Seneca County; by Judge Barr, 
in May vs. Mercer County, Dist. of Kentucky, 30 
Fed. Rep. 246. Again by Judge Thayer, in May vs. 
the Counties of Ralls, Jefferson and St. Genevieve, 
Eastern Dist. of Missouri, 31 Fed. Rep.473. Again 
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by Judge Brown in May vs. the County of Saginaw, 
32 Fed. Rep. 629. ‘ 


T’o their decisions we can add nothing. In every 
case above cited, counsel for defendant in error 
made arguments, and entire familiarity with those 
opinions, and the cases cited, warrants the belief that 
the single case of May vs. County of Juneau, is the 
only break in this long line of cases upon this point 
in our favor. | 


SECOND. 


In answer to the third of the series of positions 
taken by the Plaintiff in Error, that the plaintiff is 
not the owner of the cause of action in suit, if any 
such exists, in the short time allowed counsel in 


which to prepare, we simply desire to say, that the - 


argument by counsel upon the basis of the de- 
cision in Moore vs. Marsh, 7 Wallace, 515; and 
Dibble vs. Auger, 7th Blatchford, 86, is a mis- 
application of effort and authorities. The facts in 
this case are utterly at variance with the facts in 
those, as has been determined at the circuit in 
nearly all of the cases last above cited by us. The 
only exception to the rule was that against County 
of Juneau, decided by his Honor Judge Bunn. 
Judge Dyer first passed upon the question in this 
case adversely to plaintiff in error. Judge Bunn 
then passed upon the same in May vs. Juneau 
County, and a few days subsequent Judge Barr, in 
May vs. Wercer County, decided in favor of Plaintiff 
in Error. In the following month Judge Jackson in 
May vs. Logan and Seneca Counties, carefully re- 
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viewed the subject, also differing with Judge Bunn 
in a very well prepared opinion to which the Court is 
cited, and then the question was discussed at great 
length, carefully examined, Judge Bunn’s opinion 
carefully reviewed, and the opposite opinion given 
by Judge Brown in May vs. County of Saginaw, to 
which particular attention is invited, because it is 
the principal question examined, and more than or- 
dinary care was given to the subject as stated in re- 
spect to the Plaintiff in Error’s second position. It 
would seem to be well nigh impossible to present 
the matter in any new or different light than those 
taken by several judges at circuit, and we refer to 
them without further argument, in the belief that 
a careful examination of the reasonings in these 
various cases will show the fallacy which counsel 
for plaintiff here attempted to advance as their 
ground of error. 


THIRD. 


The fourth position taken by counsel for Plaintiff 
in Error, is that of the State statute ofl imitations. 
It may be stated that in this case the patent was 
granted to Edwin May, on October 4th, 1859, for 
the period of fourteen years, and therefore expired 
on the 4th day of October, 1873; that they were ex- 
tended in accordance with the provisions of the law 
then in force for seven years from the fourth day 
of October 1873, and therefore expired on the fourth 
day of October, 1880. Proof was offered showing 
that the Defendant County had been in use of the 
patent during the entire extended period thereof, 
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and the cause of action was brought within six 
years from the time of the expiration of the exten- 
ded letters patent ; but whileit is admitted that there 
is a conflict of authority among the Circuit Courts 
of the United States, upon the subject_of the right 
to intervene with a State statute of limitations, the 
matter has not yet been passed upon to the knowl- 
edge of this counsel by this Court, and by far tne 
greatest weight of authority is now in favor of the 
position that the State statute of limitations cannot 
be invoked to cut off a right granted under the act 
of Congress to a patentee. In addition to the cases 
cited by counsel on both sides of this question, we 
cite the various discussions of the subject by the 
learned Judges in the various May cases, which we 
have heretofore referred to as found in the Federal 
Reporters, viz: the case at bar; May vs. Buchanan 
County, Iowa, 29 Fed. Rep. 469; Same vs. Counties 
of Logan and Seneca, 30 Fed. Rep. 250; Same vs. 
the Counties of Rall, Jefferson, and St. Genevieve, 
31 Fed. Rep. 473, and cases cited therein. 


FOURTH. 7 


We take up in this order the first proposition‘ of 
the Plaintiff in Error, viz: ‘There was neither any 
valid patented device, nor an infringement thereof, 
in the case at bar.’ 


It must be remembered that this patent din 
dated October 4th, 1859, and from its number, 
25662, it will be seen at a glance that the patentee 
was early in the field of invention with this device; 
that during fourteen years of its lifetime it came 
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into extensive use, and never, until the case of May 
vs. Johnson County, in 1872, does it appear that any 
question was raised as to its validity, and the Record 
discloses the fact that it was then held valid in a 
sult before his Honor, Justice Davis, presiding at 
Circuit. It was extended from October 4th, 1873, 
for seven years, so as to expire October 4th, 1880, it 
thus having covered a period of 21 years, during 
which the owner of the patent, who died in 1880, 
had remained in undisturbed enjoyment and pos- 
session of it. 


The invention was that of means whereby a jailor 
ip approaching the places where prisoners are con- 
fined, might with perfect safety from behind a 
grated door and grated corridors which furnished 
ample means for observation, control the move- 
ments of the prisoners within, and compel them to 
move before him from the outside corridor in 
which, presumably, they might be allowed to roam 
at will for any desired period of time, into an inside 
corridor, and fasten doors to a grating behind them, 
and then the jailor entering the outside corridor 
compelled the prisoners to pass from thence into their 
cells and fasten them there by means of the doors 
temporarily until the doors could be securely locked. 


The real gist of the May invention consisted in a 
mechanism which could be used by the jailor, in 
connection with an interposiug wall or grating sep- 
arating him from tlhe prisoners, while ordering 
them to their respective cells or rooms, and fasten- 
ing such rooms or cells securely. Like all true in-. 
ventions, it was in the nature of a discovery. 


12 


It was admitted by the defense, that the use of an 
interposing wall or grating, between the prisoners 
and the jailor, with suitable mechanism for control- 
ling the prisoners, and fastening them into their 
cells or any room, was new. It is proven that it was 
useful; first, because the patent was granted by the 
patent office, making a prima facie case of novelty 
and utility; second, the patent had been repeatedly 
sustained by the courts; third, it had been recog- 
nized as a valid and useful invention by the Patent 
Office; fourth, it had been recognized by numerous 
parties, who had paid royalties for the use of the 
same; fifth, its utility cannot be questioned by the 
defendants, for the reason that they adopted it in 
their jail; sixth, the plaintiff's expert testified posi- 
tively that the May devices did involve patentable 
invention, and this expert is admitted by the de- 
fendants’ brief to have been a competent expert ; 
seventh, there was not an iota of proof offered by 
the defense against the validity and patentability of 
the invention. 


Therefore the court and the jury were bound to 
find, that the May device involved patentable inven- 
tion, and the only question involved in the issue 
was the question of infringement. This question 
was properly left to the jury by the Court. It would 
have been serious error for the Court, in the face of 
the patent, the testimony as to its novelty, the in- 
vention involved in it, and the evidence that it was 
useful and had been adopted, to have charged the 
jury that the patent was invalid, as he was request- 
ed to do. 


La 
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Now, as to the question of infringement. On the 
trial the jury had before it evidence as to use since 
1869 in defendant’s jail, covering the entire extend- 
ed period of the patent. Next, it had the patent 
itself, with drawings and specifications before it in 
evidence; it had before it an accurate model of the 
plaintiff's invention, which was shown and explained 
by the expert, Moulton. It also had before it a 
model of the defendant’s contrivance shown and ex- 
plained by the expert, commented upon by counsel. 


Under proper instructions the question of me- 
chanical equivelants and of infringement was sub- 
mitted fully and carefully to the jury, and after this 
the jury deliberately passed upon the three claims 
in issue, and rendered a verdict accordingly. It 
would not have been proper for the court to have 
instructed the jury that there was no infringement ; 


it was a question of fact which could only be decided 


by them under the circumstances, no single witness 
testified that it was not an infringement; no evi- 
dence was offered tending to show that it was not 
an infringement, and under the circumstances it 1s 
difficult to conceive what point counsel for defend- 
ant, (Plaintiff in Error here,) can raise as to the de- 
vices in the Waupung prison and the Chemung 
County jail. The record plainly shows that they 
were admitted in evidence, and all the force they 
were entitled to give them. 


With reference to the second point made, on page 
19 of the Defendant’s brief, we answer: If all the 
argument of counsul is true, if there was no inven- 
tion, if the device was not novel, or if it was mere 


14 


aggregation and not an operative combination, it 
occurs to us that it would have been very wise on the 
trial of the case for the defendants to have pro- 
duced some evidence of want of novelty or of prior 
use. But as the case was tried, not a particle of 
evidence of this sort was introduced, either from 
expert witnesses, or by way of documents, but on 
the contrary it was admitted by defendant’s counsel, 
that the use of a device, which controlled the pris- 
oners on one side of a grating or a wall, and was 
operated by the jailor from the other side of the 
grating, thereby keeping a protecting wall or grating 
between the prisoners and operator at all times, was 
novel. ‘This, as before stated, constitutes the gist 
of the May invention. The admission is, in their 
brief (page 18,) stated as follows. 


‘We candidly admit that the precise device here 
claimed, including the interposed barrier, and used 
in a jail for the protection of the jailor, and the pre- 
vention of escape, has not been before used so far as 
the Record shows.” It appeared by the evidence 
and is admitted (see plaintiff's brief page 20,) that 
the construction produced was a novel construction, 
and constituted a jail or prisov, operating on different 
principles from any jail or prison ever before known 
orused. This willrelieve it from the charge of being 
an aggregation. It will be understood that this in- 
vention did not exist merely in the use of lugs, 
levers, and rods, but consisted in a prison built upon 
an entirely new theory and principle, so far as it en- 


abled the jailor to control the prisoners without . 


coming in personal contact with them. 
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We thus close our reply to the arguments in De- 
fendant’s brief, but we notice several matters by 
way of assignment of error, which are not argued in 
Defendant’s brief, and to such as are worthy of at- 
tention, we reply: 


First, as to royalty: the undisputed evidence in 
the case showed, that the established royalty of the 
Plaintiff's assignor was fifty dollars a cell, for the 
use of the patent or any portion thereof, for what- 
ever period it was used, and there was not a word 
of testimony tothe contrary. This is demonstrated 
by the charge of the Court, (see Plaintiff’s brief, p. 
13,) in which he says: “The undisputed evidence 
shows, I think, the fixed royalty of fifty dollars for 
each cell, at which the Plaintiff's device, or the right 
to use it, was sold by the patentee in his life-time. 


SeconD: The records contain various documents 
in the case of May vs. Johnson County; and they are 
alluded to in page five of the Plaintiff's brief. Re- 
specting the admission of this, Plaintiff in Error is 
in serious mistake. Counsel for Plaintiff on the 
trial below, upon a question of the admission of 
evidence, offered to read from the charge of Justice 
Davis, in the case of May vs. Johnson County; to 
which counsel for Defendant below objected be- 
cause it was no reported case, and there was no 
authentication of the same, whereupon counsel for 
Plaintiff below exhibited a certificate from the Cir- 
cuit Court for the District of Indiena, to the correct- 
ness of the charge, and thereupon Defendant’s coun- 
sel still objected because it was not known what the 
pleadings and situation were in the case of May vs. 
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Johnson County; and thereupon Plaintiff offered 
for the use of the Court certified copy of all the 
proceedings in the Johnson County case, which 
were of record, (and which are included in the record 
in this case,) to show that the case was identical 
with this, and these were introduced, not for the 
purpose of being read to the jury, but simply for the 
purpose of offering the charge of Justice Davis to 
the Court in a properly authenticated form. As 
stated in the Record, the objection was of no force, 
no reason being assigned therefor, and it is plain, 
even if counsel’s claim for it was true, that no harm 
could have come from the reading of it. 


Tuirp. As to the assignments of error number 
seventeen and eighteen, which quote at length from 
the charge of the Court, we insist that it is correct 
law, a fair, reasonable summary of the law, as it has 
been elucidated and established by the decisions of 
the Supreme and Circuit Courts of the United 
States in patent cases. 


FourtH. Asto the argument and statement in 
counsel’s brief, on pages 18 and 19, relative to use of 
devices in street cars and other machinery, previous 
to 1859, we deny that the witness Moulton ever so 
stated, or that such is the fact, or that such would 
appear to be the fact from any decision or records in 
this case or otherwheres. 


We believe there is no error in this record. 
M. C. BURCH, 
hr mas € See Of Counsel. 
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| UNITED STATES OF AMERICA, 88: 


The President of the United States to the judges of the circuit court 
of the United States for the western district of Wisconsin, Greet- 
Ing: 


Because in the record and proceedings and also in the rendition of 
a judgment which is in the said circuit court, before you, between 
Sarah Mav, plaintiff, and Juneau County, defendant, a manifest error 
hath intervened to the said Sarah May, as by her complaint appears, 
we, being willing that the error, if any hath been, should be duly cor- 
rected and full and speedy justice done to the parties aforesaid in 
this behalf, do command you, if judgment be therein given, that, 
under your seal, distinctly and openly, you send the record and pro- 
ceedings aforesaid, with all things concerning the same, to the Su- 
preme Court of the United States, together with this writ, so that 
you may have the same at Washington, in the District of Columbia, 
on the second Monday of October next, in the said Supreme Court to 
be then and there held, that, the record and proceedings afore- 
2 said being inspected, the said Supreme Court may cause fur- 
ther to be done therein to correct that error what of riglit and 
according to the laws and customs of the United States should be 
done. 
Witness the Hon. Morrison R. Waite, Chief 
Seal U.S. Cireuit Justice of the Supreme Court of the United 
Court, Western States, the 9th dav of May,in the year of our 
Dist. of Wiscon- Lord one thousand eight hundred and eighty- 
sin. seven, and of our Independence the one hun- 
dred and eleventh. 
Ik. M. STEWART, 
Clerk U. S. Cirenit Couct, Westin District of Wisconsin. 


The return of the judges of of the circuit court of the United States 
for the western district to the foregoing writ appears by the sched- 
ule hereto annexed. 
Seal U.S. Cireuit, In testimony whereof | have hereunto set 
Court, Western) my haud and affixed the seal of the said circuit 
Dist. of Wis- court. at Madison, in said district, this Yth day 
o consin. of May, A. D. 1887. 
I. M. STEWART, 
Clerk U. S. Circuit Court, West’n Dist. Wis. 


4 [Endorsed :] U. 8S. Supreme Court. Sarah May, pl’ff in 
error, vs. Juneau County, deft in error. Writ of error. 


5 UNITED STATES OF AMERICA, ee 
, . . . v* . r MO. 
Western District of Wisconsin, | 


Be it remembered that heretofore, to wit, at a stated term of the 
circuit court of the United States for the western district of Wis- 
consin, begun and held according to law at the city of Madison, in 
1—t 
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said district, on the first Tuesday, being the 7th day, of December, 
A. D. 1886—present and presiding, the Hon. Romanzo Bunn, judge— 
and on the — day of said term, to wit, the llth day of February, 
A. D. 1887, the following proceedings were lad, to wit: 


‘ 

SarRAH May, Plaintiff, 

vs, ° 

THe County or JUNEAU, a | ‘ 


Be it remembered that heretofore, to wit, on the 19th day -of Se })- 
tember, A. D. 1885, came the above-named pli aintiff, by her attorneys, 
and filed her complaint herein as follows: ( 


( omplaint, 
G Unirep STATES OF AMERICA: 


The Circuit Court of the United States of America for the Western 
District of Wisconsin. 


ee May 


Tue County or JUNE mr 


The plaintiff, Sarah May, complains of the defendant, The County 
of Juneau, and alleges that she isa citizen and resident of the State 
of Hlinois, and that the defendant Is a corporation within the State 
of Wisconsin and a citizen of said State and of the western district 
thereof. : 

And the plaintiff alleges that Edwin May, of the city of Indian- 
apolis, in the State of Indiana, was before and at the time of bis ap- 

plication for the hereinafter-mentioned letters patent a citize n of the 
U nited States and was the true, original, first, and only inventor of 
a certain new and useful apparatus ‘described in the specifications of 
the letters patent hereinafter mentioned and named therein—“ im- 
provements in the construction of prisons ”—and which was not 
known or used in this country and not patented or described ‘in any 
written or printed publication in this or any foreign country before 
his invention thereof and was notin public use or on sale more than 
t\.0 years prior to his application for letters patent of the United 
States therefor; that heretofore, to wit, on the 4th day 
of October, A. D. 1859, letters patent for said invention in due 
form of law were, on the application of the said Edwin May, 
issued and delivered to the said Kdwin May in the name‘of the 
United States of America, numbered 25662, and under the seal of 
the Patent Office of the United States, and were signed by the See- 
retary of the Interior of the United States and countersigned’ by the 
Commissioner of Patents; that the said letters patent did grant unto 
the said Edwin May, his heirs and assigns, for the term of fourteen 
years the exclusive ‘Tight to make, use, and vend the said invention 
throughout the United States and the territories thereof; «that af- 
terwards and before the 4th day of October, A. D. 1873, the said 
Edwin May did file his petition in the Patent Office for the exten- 


land 
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sion of the said patent for the period of seven years from and after 
the date last named, and, having complied with the statute in such 
case made and provided, the Commissioner of Patents, pursuant to 
law and in accordance with the statutes of the United States in such 
case made and provided and then in foree, did, on the said 4th day 
of October, 1875, extend the said patent for the term of seven years 
from and after the said 4th day of October, 1873, and did attach 
to said origina! letters patent his, the said Commissioner’s, certificate, 
duly signed by him, bearing date said 4th day of October, 1873, as 

by said letters patent or a duly certified copy thereof and as 
) by said extension certificate or a duly certified copy thereof 

more fally appears and which plaintiff will present in court 
in connection with-this complaint and in explanation thereof. 

That said extended letters patent did grant unto said Edwin May, 
his heirs or assigns, for the term of seven years from and after the 
said 4th day of October, 1875, the exclusive right to make, use, and 
vend the said invention throughout the United States and the ter- 
ritories thereof. 

That on or about the 27th day of February, A. LD. 1880, the said 
Kdwin May died in the county of Marion, in the State of Indiana, 
testate, being at the time of his death the sole owner of said letters 
patent and the extension thereof and all rights thereunder, both 
at law and in equity, and being then a resident of said county of 
Marion; that afterwards and on the 6th day of March, A. D. 1880, 
one Kdwin Forrest May was, by the cireuit court of the said county 
of Marion, in said State of Indiana, that being the court having 
jurisdiction. of the estates of deceased persons, duly appointed exec- 
utor of the last will and testament of said Edwin May, deceased, and 
thereupon duly qualified and entered upon the duties of his trust. 

That afterwards and on the 7th day of June, 1850, the said Edwin 

forrest May having resigned his trust as such executor and 
3 his resignation having been accepted by said court, the said 

court did, on the day last aforesaid, duly appoint Geo. TT. 
McGinnis administrator de bonis non, with the will annexed, of all 
and singular the goods, chattels, credits, and effects of said Edwin 
May, deceased, as by the letters of administration or aduly certified 
copy thereof will mare fully appear. 

That the said administrator, George T. McGinnis, did, on the 30th 
day of Dec., 1880, procure from said Marion county circuit court an 
order, in due form of law, authorizing and directing him as such 
administrator to sell all the right, title, and interest, claim and de- 
mand of said estate in, by, under, and through said letters patent 
and the extension thereof, and that pursuant to said order said ad- 
ministrator did, on or about the 6th day of March, A. D. 1882, sell, 
transfer, and convey to said plaintiff all the right, title, claim, and 
demand of said estate of said deceased, including all rights of action 
and claims for damages of every description and kind, which said 
estate had by reason of said patent and said extension, which said 
travsfer and the instrument of conveyance were duly approved and 
confirmed by said court, and to which instrument and order of ap- 
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proval plaintiff refers and offers to produce the same or certified 
copies thereof. 
10 And the plaintiff says she is now the sole owner of said 
patent and of the extension thereof and of all rights there- 
under, including all rights of action, both at law and in equity, to 
recover profits and damages for infringement; and the .plaintiff 
further says that always hitherto, from the time of the i issuing of said 
original patent, the owner thereof vended to others the right to make 
and use specimens of aid inveition, to the great adv: antage and 
profit of said owner. 

The plaintiff further alleges that the defendant is a corporation 
duly and legally organize d, establishe d, and constituted ufider the 
laws of the State of Wi Iscons In, being one of the counties of said 
State, located within said western district of Wisconsin. 

That the defendant, well knowing the premises, but contriving to 
injure the plaintiff, heretofore, to wit, on the 4th day of October, 
1876, and up to and including the 4th di: ay of October, 1880, and 
within and during the term of seven vears mentioned in -the said 
certificate of extension, and after the granting of said letters patent 
and said extension, and before the bringing of this suit, and within 
the district aforesaid, unlawfully, wrongfully, and injurionsly and 
with intent to deprive the plaintiff and her assignor of the rovallies 

which she and her said assignor might and otherwise would 
1] have derived from the sale of rights to make and use specl- 

mens of the apparatus covered by said letters patent and ex- 
tension thereof, without license of the plaintiff or any other person 
authorized to grant license, and against the title of the plaintiff and 
her assignor, did make and use and cause to be made and ta be used 
sundry specimens of said apparatus and of machines which con- 
tained and employed substantially the invention covered by said. 
letters patent, in infringement of said exclusive rights secured as 
aforesaid to said Edwin May by the letters patent aforesaid. and the 
extension thereof and granted by said administrator or to the 
said plaintiff, as hereinbefore set forth, and contrary to tle statute 
of the United States in such case made and provided, whereby the 
plaintiff has been deprived of the reasonable rovalty updn the in- 
fringeing apparatus so used and caused to be used by the defendant, 
and “of large royalties which she might and otherwise wou!d have 
derived from the sale of rights to make and use specimens of said 
apparatus, and has sustained actual damage thereby to the extent 
of one thousand dollars. 

Wherefore, by force of the statutes of the United States, a right 
of action has accrued to the plaintiff to recover the said actual 

damages and such additional amount, not exceeding in the 
12 whole’ three times the amount of such actual damages, as the 
court may see fit to adjudge and award, besides costs, 

That the defendant, though often requested, has not paid said dam- 
ages nor any part thereof, but has refused and stiil refuses to do so. 

Wherefore the plaintiff demands judgment against the defendant 
for said damages with costs of suit. 
W. HAZELTON, 
PVE F's At’y. 
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Whereupon a summons issued; which said summons, with the 
return of the marshal duly endorsed thereon, is in words & figures 
following, to wit: 


13 [Endorsed:] No. 122 B. W. dist. of Wisconsin. In the 

U.S. circuit court. Sarah May, pl’vff, vs. The County of Ju- 
neau, def’t. Sum. and-complaint. Filed Sept. 19, 1885. F. M. 
Stewart, clk. G. W. Hazelton, pl't’tf’s att’y. 


Summons & Return. 


14 Cireuit Court of the United States for the Western District of 
Wisconsin. 


Sakau May, plaintiff, ) 
vs ? 


Tue Counry or Juneau. } 
The President of the United States of America to the said defendant: 


You are hereby summoned to appear within twenty days after 
service of this summons, exclusive of the day of service, and defend 
the above-entitled action in the court aforesaid ; and in case of your 
failure so to do judgment will be rendered against you according to 
the demand of the complaint, which is filed in the office of the clerk 
of this court, at Madison, Wisconsin, & copy of which is herewith 
served on you. 

And you are also required to file your answer in said action in 
the oflice of the clerk of this court, at the city of Madison, within 
the time above specified. 

The marshall of said district is hereby commanded to serve this 
summons and make due return thereto. 

Witness the Hon. Morrison R. Waite, Chief Justice of the 
15 Supreme Court of the United States, at the city of Madison, in 
the snid western district of Wisconsin, this 19th day of Sep- 
tember, in tie vear of our Lord one thousand eight hundred and 
eighty-five, and of the Inlependence of the Unitel States the one 
hundred and 10th. 
[SEAL. | FF. M. STEWART, Clerk. 
G. W. HAZELTON, 
Plaintifi’s Attorney. 


P. O. address, Milwaukee, Wis. 


[Endorsed :] No. 122 B, law docket. Sarah May vs. The County 


of Juneau. Summons and complaint. Filed Sept. 26, 1885. 


Served on the within-named County of Juneau by showing C. F. 
Cuiler, connty clerk thereof, this summons and complaint and by 
delivering to him personally a copy thereof this 25rd day of Sep- 
tember, A. D ISs5. Served on the within-named neon by leav- 
ing a copy of this summons and complaint at his usual place of 
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abode, in presence of a member of his family of suitable age and 
discretion, whom I informed of the contents thereof, he nat being 
found, this — day of ——, A. D. 15—. 
i. W. OAKLEY, Marshal, 
, 


By —- —, Deputy. 
Fees: 


CIOS ccntnitietneniwiim guna 2 00 
noe SERRE RE? 1 80 
EE: ncsiiifes chilean 4 56 f 
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16 Whereupon the said defendant duly appeared and there- 
after and on the 28th day of October, A. D. 1885, filed its de- 
murrer thereto as follows, viz: 


Demurrer. 


17 Usirep STATES OF AMERICA: 


The Cireuit Court of the United States of America for the Western 
District ot Wisconsin. 


SarRAH May, Plaintiff, ) | 
’'s. 


Tue County or Juneau. Defendant. 


Now comes the defendant, The County of Juneau, by J. J. Hughes, 
its attorney, and demurs to the complaint herein for and upon the 
ground that it appears upon the face of the complaint— —* 

That the complaint does not state facts sufficient to constitute a 
cause of action. 

Dated October 27th, 1885. 

J. J. HUGHES, 
Defendant's Alterney. 
P.O. address: New Lisbon, Wis. 


And in the reeord of proceedings aforesaid in said entitled cause 
thereafter and at a term of said court held as aforesaid and.on the 
Yth day of July, A. D. 1886, there appears the following entry, to wit: 


Order Overruling Demurrer. 


18 SarAu May, Plaintiff, ) 
Vs, » 
Tue County or Juneau, Defendant. J ; 


This day came the parties hereto, by their attorneys, and the de- 
murrer of the defendant to the complaint of the plaintiff cam* on to ; 
be beard and was argued by counsel. Now, therefore, on considera- 
tion thereof, it 1s ordered that said demurrer be, and the same is 
hereby, overruled pro forma, and the questions raised by said «e- 
murrer are reserved for final hearing. | 
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And thereafter, to wit, on the 28th day of July, A. D. 1886, eame 
the defendant, by its attorney, and filed its answer herein as follows : 


A MmSWET. 


1 Circuit Court of the United States for the Western District of 
Wisconsin. 
SARAH May, Plaintiff, 


is 


Juneau County, Defendant. } 


And the said defendant, by J. J. Hughes, its attorney, comes and 
defends the wrong and injury when, ete., and says that it is not 
guilty of the supposed grievances above laid to its charge, or any or 
either of them or any part thereof, in manner and form as the said 
_ plaintiff has above thereof complained ‘against it; and of this the 

defendant puts itself upon the country. 

And, for a further plea in this behalf, the said defendant says that 
the said plaintiff ought not to bave or maintain her aforesaid action 
thereof against it, because it says that the said several suppose d 
causes of action in the said declaration mentioned did not nor did 
any or either of them accrue at any time within six years next be- 
fore the commencement of this suit in manner and form as the said 
plaintiff hath above thereof complained against it, the said defend- 
ant; and this the defendant is ready to verify. 

And. for a further plea in this behalf, thet said defendant says 

that the said plaintiff ought not to have or maintain her 
20 aforesaid action against it, because it says that it is a quasi 
corporation existing under and by virtue of the laws of the 
State of Wisconsin for public purposes, and that, among the public 
functions which it is by law charged whith the duty of exercising, 
the statutes of the State of Wisconsin direct that all of the counties 
of said State shall provide and maintain at the county-seat a county 
jail, and that in pursuance of such duty so charged upon it the de- 
fendant, on or about the 21st day of June, A. D. 1578, entered into a 
written contract with Thomas P. Cameron, W. A. Sykes, and A. E, 
Sykes, of Manston, Wisconsin, for the building of a county jail at said 
Manston, being the county-seat of this defendant, in and by which 
it was agreed that the said Cameron and Sykes should build and 
construct all the stone, brick, wood, iron, and other parts of and for 
a brick building designed for a county jail and jailor’s residence, 
and furnish all necessary materials for the same,in accordance with 
plans and specifications for said building, which were made a_ part 
of said contract, on or before the 15th day of October, A. D. 1878, for 
the sum of ten thousand nine hundred dollars, to be paid therefor 
by this defendant ; that in and by the specifications accompanying 
said contract and so made a part thereof it was provided as fol- 
lows : 
21 “On all cell and corridor doors place a lock plate of }-ineh 
boiler plate, rivetted as shown. On this plate fasten the lock 
with two heavy staples, and a similar staple on door frame for lock 
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bolt. The locks to bath-room doors fastened in same manner. All 
these locks to be a heavy iron case, three tumbler-, and heavy bolt. 
The cell doors are further locked by a wrought-iron shut-bar working 
on two staples for each door, and with an “additional st: iple on door 
frame and door style, all these staples to have steel rollers. The 
back end of shut-bar enlarged to prevent it from passing through 
staples. These bars on lower tier of cells to extend to outside face 
of corridor enclosure, with } inch thick bolts rivetted on the face 
to secure bar handle, the handle to be in form of a lever, secured 
on bottom with Scandinavian lock. The shut or lock bar for upper 
— of cells made and secured on the same — to cell fronts, and to 
extend through the wall into the hallway and turnkey room, with 
a plate anchored to wall and with same kind and quality lock for 
handle.” ‘ 
That said specifications did not contain any other or further 
provision as to the construction of locks for said cells, nor did the 
said contract, and the plans for said cell door and lock were in 
conformity with said specifications, except that said plans did 
22 not show any extension of said shut-bar- outside of the 
corridor enclosure on the lower floor or into the hallway or 
turnkey’s room on the upper floor; that shortly after the ‘said 
contract was so entered into as aforesaid the said contractors, 
Cameron and Sykes, hereinbefore named, subeontracted all of the 
iron-work which they had so agreed to perform, including all the 
locks for said jail and for all the doors thereof, to one Theda Carter, 
of Manston aforesaid, and made and entered into a contract with 
her for that purpose ; and the said Theda Carter, during and im the 
performance of her said contract, caused to be made and. constructed 
and put into said jail,in or about the month of January, 1579, 
levers, shut-bars, and locks, substantially as deseribed in’ the speci- 
fications therefor hereinbefore mentioned, without any license sv to 
do by the said Edwin May and without any autbority from this 
defendant so to do; that the aforesaid act of the said Theda Carter 
constitutes the alleged infringement of the patent of the said Edwin 
May complained of in and by the said declaration mentioned, and 
this defendant is in no way or manner liable therefor; and this the 
defendant is ready to verify. 
And, for a further plea in this behalf,the defendant says that the 
matter covered by said original letters patent, especially: the 
23 fourth claim thereof, was not a statutory subject of a patent 
for that it isa principle and not a process or the application 
of a principle; and this it is ready to verity. 


Wherefore the defendant prays judgment if the said plaintiff 


ought to have or maintain her aforesaid action against it. 
J. J. HUGHES, 
Atty for Defendant. 


[ Endorsed :]. No. 122 B. U.S. cireuit court, west. dist. of. W is- 
consin. Saray May vs. Juneau County. Answer. Filed July 28, 
1866. I. M. Stewart, cl’k. J. J. [lughes, def’t’s att’y. 
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And come the parties, by their attorneys, and filed their stipula- 
tion as follows, viz: 


Stipulation. 


94 WesTERN Dist. or Wis. : 


In U.S. Cireuit Court. 


SARAH May 
Us. 


JUNEAU COUNTY. 


[t is hereby stipulated and agreed that prior to Oct. 4, 1859, a 
device or contrivance was in use in the State prison, at Waupun, 
Wisconsin, and elsewhere, for fastening a series or row of cell doors 
by means of a lever and horizontal bar, but not operated outside of 
a corridor or partition separating the prisoners from the jailer. The 
object of this stipulation is to avoid the necessity of introducing on 
the trial of this action any evidence of the exact or particular con- 
trivance in use in Waupun and elsewhere prior to the patent of 
the plaintiff. 

Dated Dec. 22, 1886. 

W. HAZELTON, 
PUUff’s Att'y. 
J. J. HUGHES, 
Def’t's Att'y. 


25 And also came the parties hereto and filed stipulation as 
to proof as follows, viz: 


Stipulation as to Proofs. 


26 Circuit Court of the United States for the Western District of 
Wisconsin. 


SARAH May, Plaintiff, ) 
va, 
JuNEAU Country, Def't. 


It is hereby stipulated and agreed, in lieu of the oral testimony of 
Charles F. Cutler to be given on the trial of this action, that the said 
Cutler will testify in substance that he has been clerk of the county 
board of supervisors of the defendant county and county clerk of 
said county ever since the county was organized ; that he was such 
county clerk when the public jail of said county was built and from 
the time of the passage of the resolution therefor by the county board 
until the same was completed ; that he knew or heard until on or 
about the 21st day of July, A. D. 1885, that there had been put into 
the said jail a lock substantially the same as the patent claimed by 
the plaintiff in this action, or that there was any patent on the lock 
or locks in use in said jail, or that the same infringed any patent, or 
that it was claimed or asserted by any person that any such infringe- 
2—4 
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ment existed ; that he was informed in a letter from G. W. Hazelton, 
Esq., attorney for the plaintiff, in said letter of July 21, 1885, that 

he, the said Hazelton, was informed that the defend: ant was 
27 using the May patent in its jail to secure the doors of the 


cells; that he will further testify that the fact-of the use of 


said patent or any patent, or that any infringement was claimed or 
asserted by or on the part of said county or its officers or servants 
in itsjail, was never brought before the county board of supervisors 
of the defendant county in or by any resolution, motion, or in any 
other way until the session of said board in November, A. D. 1866; 
that said Cutler will further testify that said jail was first occupied 


and used by the county or its officers on or about the first day of 


January, A. D. 1879. This stipulation may be used upon the trial 
in the same manner as if the said Cutler hac testified to the same 
matters on the trial of this action, subject to any objection on the 
ground that the same or any part thereof is incompetent or imma- 
terial. 

It is further agreed that the records of the county board of super- 
visors in relation to the building and acceptance of said jail, so, far 
as material, may be offered and used in evidence without Coie first 
produced or identified by said Cutler, and that the original contract 
for the construction of said jail, dated June 21, 1878, between said 
county and Thomas P. Cameron, Wilber A. Sykes, and Eugene 

Sykes, and signed by them and by John Turner, T: P. 
25 Naughtin, and J. W. Tarbox, building committee of said 

county, may be offered and used in evidence, subject to ob- 
jection as immaterial without being produced or identified by said 
Cutler. 

Dated January 4, 1887. 

W. HAZELTON, 
Attorney for Plaintiff. 
J. J. WUGHES, 
Attorney for Defendant, 
. Juneau county. Stipulation as to proof. 


{Endorsed :] May 
x 


And in the record of proceedings aforesaid in said entitled cause 
appears the following entry, under date of the 10th day of February, 


A. D. 1887, viz: ' 
Trial. 
SARAH May, Plaintiff, 
Us, > @ 


THE County or Juneau, Defendant. ) 


This day came the parties , and this cause came on to be tried: 
whereupon a jury is ordered to come, who came, to wit: J: N. 

29 Jones, D. K. Noyes, William Vroman, W. W. Pollard, B. 
Warnes, A. H. Hallister, Frank Proudfit, Wm. MeConne! 
J.T. Bruce, Dayton Locke, H. C. Goodenough, & C. F. Cooley, twelve 
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honest and lawful men of the district, duly empanneled, tried, and 
sworn, and the trial commenced. 


And thereafter, in the said record of proceedings aforesaid, ap- 
pears the following entry, to wit: 


Judgment. 


SARAH May, Plaintiff, 
vs. 


‘Tue County or Jungavu. Defendant. 


This day came the parties, by their attorneys. The trial is con- 
cluded, and the jury, being instructed in the law by the court, upon 
their oaths do say that they find for the defendant herein under the 

direction of the court. 
30) Whereupon it is considered and adjudged by the court now 
here that the said defendant do have and recover of the said 
plaintiff, Sarah May, the sum of one hundred seventy-five dollars 
and ninety-six cents, for its costs in this behalf by it expended, and 
that it have execution therefor. 
Judgment-roll signed February 11th, A. D. 1887. 
Costs, S1790.96. 


Ik. M. STEWART, Clerk. 


And thereafter and on the 17th day of February, A. D. 1857, came 
said plaintiff and filed motion to vacate & set aside order directing 
a verdict herein, as follows: 


Motion to Vaeate. 
51 WesTERN Dist. or WISCONSIN: 
In the U.S. Cireuit Court. 
SARAH May 
ve Pa 
Juxeau County. J 


And now comes the plaintiff and moves the court to vacate and 
set aside the order entered herein on the 11th day of February, 1887, 
directing the jury to return a verdict for the defendant and to grant 
a new trial of the action, on the following grounds : 

1. That the said order. was and is erroneous and unwarranted in 
law. 

2. That the cause ought to have been submitted to the jury for 
its decision on the questions of fact involved therein. 

3. That the court erred in holding as a matter of law that the 
plaintiff had no right to bring and maintain the action. 

i. That the court erred in holding that the action could not be 
INaintained against a county. 

G. W HAZELTON, 
PUU fs Al’ y. 
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Whereupon the court made the following order, to wit: 


Order Overruling Motion. 
oo SarAH May, Plaintiff, 


US. 


Tue County or Juneau. Defendant. 


The motion of the plaintiff to vacate and set aside the order di-+ 
recting a verdict herein on the trial of this cause coming on to be 
heard, and the court being sufficiently advised in regard thereto, ' 
it is— ) 

Ordered, That such motion be, and the same is hereby, over- - 
ruled. . 


And came the parties and filed their stipulation herein regarding « 
bill of exceptions, as follows: 


Stipulation. 


34 In the United States Cireuit Court. Western District of 
Wisconsin. 
Saran May ) : 
v. » 
Tne Country or Juneau. J p 


It is stipulated that the plaintiff have thirty days from this date’, 
in which to serve a proposed bill of exceptions in the above-entitled 
cause, and that the defendant have the same time after the same is 
served as is allowed by statute for serving proposed amendments. 1) 
thereto, and that sufficient time be allowed thereafter for the judge’ | 
to settle the said bill. | 


G. W. HAZELTON, ; 
Ally for PVUTF. 
J.J. HUGHES, 
Def’t’s Att'y. 
Dated April 2nd, 1887. 


And came the parties and filed their bill of exceptions as follows ! 


Bill of Exceptions. 
oO U.S. District Court, W. D. of Wisconsin. 
SARAH May 


v. . 
THe County oF JUNEAU. 


Be it remembered that on the 10th day of February, at a special | 
terin ferm of said court, in and for said distriet, begun and held on 
the first Tuesday of December, 1886, and holden at the U.S. court: - 


q 


* 
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room, in the city of Madison, in said district, this action came on to 
be tried before the Honorable Romanzo Bunn, district judge of said 
district, and a jury duly empaneled to try the same. 

The plaintiff appeared by G. W. Hazelton, her attorney, and M. 
C. Burch, Esq., of counsel, and the defendant by its district attorney, 
F.S. Veeder, Esq., and A. L. Sanborn, Esq., of counsel. 

And thereupon the following proceedings were had: The plaintiff 
to sustain the issue on her part offered in evidence the letters patent 
of the United States to Edwin May, dated October 4, 1859, num- 
bered 25662, which are pleaded in her complaint; said letters pat- 
ent, with specification and claim, were read in evidence and marked 

Ix. A, and a true copy thereof is hereto annexed. 
Ob The certificate of the Commissioner of Patents for an ex- 
tension of said patent from October 4, 1873, to October 4, 
1880. dated Oetober 4, 1873, was then offered -in evidence by the 
plaintiff and received and read and marked Ex. B, a true copy of 
which is hereto annexed. 

The plaintiff then offered successively and in connection with 
each other the following documents: 

A certified copy of the proceedings for letters testamentary issued 
out of the circuit court of Marion county, Indiana, to Edwin Forrest 
May as executor of the last will and testament of Edwin May, de- 
ceased, dated March 6, 1880. 

A certified copy of the resignation of said Edwin Forrest May as 
such executor, dated June 7, ISSO, and of the order of the court ac- 
cepting the same. 

A certified copy of the letters of administration de bonis non with 
the will annexed, issued out of the circuit court for Marion county, 
Indiana, to George F. McGinnis as administrator de bonis non, dated 
June 7, 18SSO, and of his bond as such administrator. 

A certified copy of the petition of Geo. F. MeGinnis to said cireuit 
court for Marion county, Indiana, for authority to said adminis- 
trator de Lonis non to make sail of said letters patent No. 25662, dated 
December 31, 1881. 

A certified copy of the order of the cireuit court for Marion county, 

Indiana, to said George F. MeGinnis as such administrator 
Od de bonis non upon said petition, dated December 31, 1881. 

A certified copy from the Patent Office of the deed or instru- 
ment of conveyance made upon sucli sale by said administrator de 
bonis non to the plaintiff, dated March 7, 1882. 

A certified copy of said administrator’s report of sale and deed and 
of the order of said circuit court for Marion county, Indiana, con- 
firming said sale and deed, dated March 7, 1882; to each of which 
several documents the defendant objected that day were singly or 
collectively immaterial and incompetent and did not vest any title 
to the cause of action sued on in the plaintiff. and that the jurisdic- 
tion of the court wherein said proceedings were had is not shown. 

The objections were overruled and said documents were admitted 
and read in evidence in the order stated and marked successively as 
Exhibits C, D, E, F, G, I, H. 
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To which ruling upon each of said documents the defendant then 
severally excepted. 


The plaintiff then called as a witness in her behalf Lurwer V. { 
Mou ton, who, being sworn, testified : 


I live at Grand Rapids, Michigan; am a partner in a foundry 
there. I have had experience in mechanics and patents; havetpho- 
tographed models; have been consulted about the patentability of 

mechanical devices; have been an expert witness in patent 
38 causes; have done patent soliciting ; have examined and am 
acquainted with the May patent in suit; know its specifica- 
tions and claims and am acquainted with its practical operation and 
effect. I have examined the jail of the defendant county and the 
cells therein and the device there in use for fastening the doors of 
the cells, its arrangement and method of operation. Such device 
contains, in my opinion, the mechanical equivalent of the so-called 
May patent. It is substantially the same thing as the device de- 
scribed in the specifications and claims of the patent in question, 
except the second and third claims. 

The results produced by the combinations claimed in the patent, 
so far as they relate to the first and fourth claims, are produced in 
the jail by substantially the same means. 


A model of the May patent was here shown the witness and put 
in evidence and marked Ex. X. 

The witness explained the method of operating the device by:ref- 1 By 
erence to the model and pointed out the similarity between the de- 


vice used by defendant and that of the model. : : 
On cross-examinations the witness testified : 7 
The novelty and utility of this patented device consists in inter- : 


posing a grating or wall between the person operating the mechan- 
ism for securing the doors and the prisoners, so that they can 
ou be observed through the door or point of observation and ‘the 
corridor doors be closed and secured or unlocked and opened 
or the cell doors locked or unlocked, all without contact between — 
the jailor being in the same apartment with the prisoners, and thus 
exposed to att: ack by them. 

The several elements of the device are probably old. Tlie novelty 
consists in the particular combinations whereby a new and useful 
result is produced. : 

I think an angle door is eld; have never seen them in jails; have 
seen angle doors and curved doors and illustrations of them in 
bocks many years ago—before 1859. Locks and bolts upon doors 
are also sold, and to put a lock or bolt on a door would not be nov- 
elty or Invention. 

The operation and effect of the lever in moving the device wlrich 
locks and unlocks the cell doors are precisely the same without. or 
with a wall or grating interposed between the lever and the door 
locked. All the separate elements of this device have long beew in 
use for different purposes and are old, but the particular combina- 
tion adapted and intended to interpose protection between the per- 
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son operating the device and those on the other side of and within 
the wall or grating was new and patentable and so patented to Mr. 
May. 
40) The plaintiff then, farther to maintain the issue on her 
part, gave evidence tending to show that the patentee, Edwin 
May, died on the 27th day of February, 1880, at Indianapolis, In- 
diana; that the plaintiff is his widow ; that said widow resides in 
the State of Illinois and did reside there when suit was commenced. 

That the said patented contrivance is useful and economical ; that 
it is in use and has been in use in many jails and prisons since it 
was patented; that the patentee in his lifetime and_ the plaintiff 
since his death have established and collected a royalty of $50 per 
cell when there had been previous Infringement of the patent, and 
the infringers have settled. 

It was admitted that the device employed in the county jail of 
Juneau ‘county referred to by the witness Moulton was put in said 
jail in the summer and fall of 1878 and has been in said jail ever 
since, and that it is applied to eight cells. 

The plaintiff then offered in evidence a certified copy of the plead- 
ingsand proceedings and charge of court to jury in the caseof Edwin 
May vs. The Board of Commissioners of Johnson County, Indiana, 
which was objected to by defendant as immaterial and irrelevant; 
which objection was overruled and the defendant excepted. The 
said copy was then admitted in evidence and read. 

The plaintiff then rested her case. 
41 Whereupon the defendant, to maintain the issues upon its 
part, put in evidence a stipulation dated June 4, 1886, touch- 
ing the facets which one Cliarles F. Cutler would testify to if present ; 
which stipulation was read and marked Ex. 1,and is hereto annexed. 

That the defendant, further to maintain the issues on its part, 
offered evidence tending to show that the county board of super- 
visors of the defendant county entered into contract with certain 
builders to construct the jail in question, which contract is hereto 
annexed and marked Ex. 3, and put in the device complained of, 
and that said builders did, pursuant to such contract and subcon- 
tract hereinafter mentioned, erect and construct said jail and put in 
said device; and, further to maintain the said issue on its part, the 
defendant offered in evidence a subcontract between the said con- 
tractors and the Manston Piew and Iron Works, which was duly ad- 
mitted in evidence and is hereto annexed and marked Exhibit 4; 
also that the county board, the architect who made the plans and 
specifications for said jail, and the building committee appointed by 
said board to supervise the construction, nor any agent or officer of 
the county, had no knowledge that the device was an infringement 
of any patent until long after said patent expired, and that since 

the said jail was completed with the said device for locking 
42 and unlocking the cell doors there had been no occasion to 
use the same for locking prisoners in any of the cells, and 
that in fact since January Ist, 1879, at which time said jail was first 
occupied and used by defendant, no prisoner requiring to be locked 
in his cell had been committed to or confined in said jail. 
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Defendant also put in evidence stipulation as to use of this device 
operated within the wall or corridor prior to 1859, marked Ex. 
Whereupon, the defendant having rested and the t testimony. ou 
both sides being closed, the defendant moved the court to direct a 
verdict for the defendant on the grounds— 
Ist. That the defendant is me rely a territorial division of the State, 
existing only as a political subdivision thereof, and cannot be sited 
ae the infringement of a patent. 
That the right of action herein has never been assigned to.the —. Pa 
plaintiff 
Which motion was on both grounds sustained by the court, and 
the jury was thereupon instructed to return and did return a ver- 
dict for the defendant,on which verdict the judgment appealed ftom 
ras entered on the — day of kebruary, 1857. 
That the plaintiff then and there, when the said ruling was jan-_ , 
nounced, duly excepted to the same, and also to the order directing 
the jury to return a verdict for the defendant, and to each 
4S and every part of said ruling on the said motion. 
And because none of the said several proceedings, ddcu- 
ments, testimony of witnesses, rulings, motions, objections, and excep- 
tions above set forth appear of record, the judge of said court, be- 
fore whom the said action was tried, has settled the foregoing asa 
bill of exceptions in the cause and hereby certifies that the same is 
a full and complete statement of the evidence given in said cause 
material to the questions raised by said motions and to all questions — 
passed upon by the court in the disposition of said cause, and has 
set his hand and seal hereto as a bill of exceptions in said cause. 
Madison, Wis., April 25, 1887. . 
BR. BURN, . 
District Judge. [SEALY 


44 _. 
The May Patent and Extension, 
° (Copy.) : 
No. 25662. . 
Tue Untrep Srates or AMERICA: 


To all to whom these letters patenis shall come: 


Whereas Edwin May, of Indianapolis, Indiana, has alieged that 
he has invented a new and useful Improvement in the construction 
of prisons, which he states has not been used before bis application ; 
has made oath that he is a citizen of the United States; that he does 
verily believe that he is the original and first inventor or discoverer 
of the said improvement, and that the same hath not, to the best of 
his knowledge and belief, been previously known or used ; has paid 
into the Treasury of the United States the sum of thirty dollars 
and presented a petition to the Commissioner of Patents signifying 
a desire of obtaining an exclusive property in the said improve- 
ment and praying that a patent may be granted for that purpose : 
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These are, therefore, to grant, according to law, to the said Edwin 
May, his heirs, administrator, or assigns, for the term of fourteen 
vears from the fourth day of October, one thousand eight hundred 
and fifty-nine, the full and exclusive right and liberty of making, 
constructing, using, and vending to others to be used the said im- 
provement, a description whereof is given in the words of the said 

Edwin May in the schedule hereunto annexed, and is made 

45 a part of these presents. 

In testimony whereof I have caused these letters to be made 
patent and the seal of the Patent Office has been hereunto af- 

fixed. 
| SEAL. | Given under my hand, at the city of Washington, this 

fourth day of October, in the year of our Lord one thou- 

sand eight hundred and fifty-nine, and of the Independence 
of the United States of America the eighty-fourth. 

JACOB THOMPSON, 
Secretary of the Interior. 


Countersigned and sealed with the seal of the Patent Office. 
WM. D. BISHOP, 


Commissioner of Patents. 


The Schedule Referred to in This Patent and Making Part of the Same. 


To all whom it may concern: 


Be it known that 1, Edwin May, of Indianapolis, in the county of 
Marion and State of Indiana, have invented certain new and use- 
ful improvements in the construction and operation of prisons, of 
which the following is a full and exact deseription, reference being 
had to the accompanying drawings and the letters marked thereon. 

Figure 1 is a perspective an- figures 2, 3, 4, 9,6, 7,8 are sectional 

views showing the construction and general arrangement of 
46 the sime. <A represents the side and end walls of the prison ; 

L, the floor; C, the outside door; D, inside or angle door; E, 
moulding or hood over door C; F,the cells; G,thesmall door of the 
safe or box J; H, the crank which operates the drum (p); I, bolt or 
lock to the angle door D; a, bar connected with the bolts (s), which 
are operated by the levers (/) for the purpose of fastening the cell 
doors ()); ¢, fulerum of the lever (4); d, levers for operating the 
sliding doors (/); e, wire rope or endless chain which operates the 
levers (d); f, hinge joints to levers (d); g, support of pulleys for 
chain or wire rope; /, pulleys over which the chain or wire rope (¢) 
operates; i, the grated partition ; j, cell doors; 4, slide or- groove for 
doors (/) to work in; m, rollers tor sliding doors (1); n, guard or 
slide for levers (¢d); 0, staple to padlock levers ()) 7 qg, pawl or catch 
to hold the drum (p) in place ; ry, rollers for bar (d) to work over. 

The nature and extent of the improvement will be more readily 
understood by reference to the object sought, which is, avoiding 
the necessity of actual contact with the prisoners, while the keeper 
has perfect knowledge and control of them, and preventing their 

v— 4 
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escape by knocking down the keeper, which has often occurred 
where the common arrangement of prisons has been used. It is 
peculiarly adapted to county prisons and that portion of State prisons 
appropriated to solitary confinement. 


(Here follows diagram marked p. 47.) 


48 The following is the manner of operating the same anid 
managing the prisoners: The jailer, opening the outside 
door C, releases the edge of the small or safe door G, giving access 
to the crank H, which operates the doors (/) in the grated partition 
(7) by means of the endless chain or rope, Which passes around the 
drums (p) and is attached to the hinge or joint (f) of the lever (d) 

The angle door D is held by the bolt or lock I, while the keeper 
is allowed to examine every part of the hall which the peculiar 
shape of the angle door D allows. 

Should there be ; any prisoners in the first hall they are orde red. to 
retire through the doors (1) in the grated partition (4). ‘The doors (/) 
are then closed by operating the crank H, as has been shown. The 
keeper then, unlocking, passes through the angle door D into the 
first hall, being separated from the prisoners by the grating (7), 
through which he orders the prisoners each tu his cell and to close 
the door after him. By operating the lever (/) the bars (a) are 
drawn, while the bolts S, being drawn over the door, secure the 
same. Ile then passes in and locks the doors (/), whereby an iron 
grating Is always kept between the keeper and the prisoners. 

What I claim and desire to secure by letters patent is— 

First. The angle door D in combination with the safe lock 
49) or bolt I, when constructed and operated substantially as set 
forth. 

Second. The safe J, containing the drum (p) and bolt I, and beibg 
held by the outer door C, when constructed and operated substan- 
tially as set forth. 

Third. The endless chain or rope (e) in combination with the 
levers (d), when constructed and operated substantially as and for 
the purposes set forth. 7 

Fourth. The combination and arrangement of the levers (4), biar 
(a), and bolts or lugs S, when operated from without the grating \)), 
substantially as and for the purposes set forth, 
EDWIN MAY: 
Witnesses | 

WM. FINDLAY. 
WM. THOMAS, Jr. 


_— “m.” 
Certificate of Extension. 


Whereas upon the petition of Edwin May, of Indianapolis, In- 
diana, for the extension of the patent granted him October 4, 1859, 
for an “improvement in the construction of prisons,” the under- 
signed, in accordance with the act of Congress approved the Sth day 
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of July, 1870, entitled “An act to revise, consolidate, and amend the 

statutes relating to patents and copyrights,” did, on this 4th day of 

October, 1875, decide that said patent ought to be extended : 

am Now, therefore, 1, Mortimer D. Leggett, Commissioner of 

Patents, by virtue of the power vested in me by said act of 

Congress, do renew and extend the suid patent and certify that the 

same is hereby extended for the term of seven years from and after 

the expiration of the first term, viz., from the fourth day of October, 

IS73; which certificate being duly entered of record in the Patent 

r, Office, said patent has now the sume effect ia law as though the 

same had been originally granted for the term of twenty-one years. 

In testimony whereof I have caused the seal of the Patent Office 

tr iL.) to be hereunto affixed this fourth day of October, (1875, 

| : and of the Independence of the United States the ninety- 
elohth 


' 
i 


cate 


M. D. LEGGETT, 


Commissioner. 


ee 
— 
> 
x. 
“~ 
‘ 
- 
- 
— 
ioe 


Copy of exemplification of record from the Marion county civil 
circuit court, at Indianapolis, Indiana, upon which the convey- 
ance from Edwin May’s estate to Sarah Mav was made. 


STATE OF INDIANA, } 
» &8 


Marion County, } = 
Be it remembered that heretofore, to wit, on the 6th day of March, 
| ISSO, Edwin Forest May, of the county of Marion, in the State of 
lndiana, produced and filed in the office of the clerk of the 
O| circuit court of said county and State an affidavit: showing 
the time of the death and the value of the personal estate of 
s Edwin May, late of said county and State, deceased, as follows, to 

Wit: 


“STATE OF INDIANA, | 
. . rt OO 
Marion County, j 


Frank L. Bixby, being duly sworn before the clerk of the circuit 


a court of the county aforesaid, upon oath says that Edwin May de- 
| parted this life in said county testate,as he believes, on the 27th day 
of February, 1880; that said decedent left a personal estate to be 
| administered upon of the probable value, as he is informed and be- 
| lieves, of one thousand dollars; and further says not. 
. FRANK L. BIXBY. 
Sworn to and subseribed before me this 6th day of March, 1880, 
| D. N. RANSDELL, Clerk.” 
| And thereupon said Edwin Forest May executed and filed in said 
~~ clerk’s office a bond as executor of the last wil! and testament of 


suid Edwin May, deceased, in the penalty of $2,000, with Ingram 
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Fletcher and Thomas H. Spann, freelholders of said county, sureties 
therein, approved by such clerk; and, having taken, subscribed, 
and filed the oath required by law, letters testi mentary upon sald 
estate were duly granted and Sesued tu suid Edwin Forest May, 

which, with said bond and oath, were duly recorded in the 
52 book provided and kept for that purpose. 


“pT” 


And be it further remembered that afteriards, to wit, at a-regular 
term of the civil circuit court of the county of Marion and State of 
Indiana, held at the court-house, in the city of Indianapolis, Indiana, 
on the fifth day of June, ISSO, the same being the 50th judicial day 
of the May term, 1880, of said court, before the Honorable’ Joshua 
G. Adams, sole judge of said court, the following proceedings were 
had in the matter of Edwin May’s estate: 

Comes now Edwin F. May, executor of the last will and testame nt 
of Edwin May, .deceased, and files his report and resignation, 
showing that he is chargeable by the inventory filed hereiimt in the 
sum of $3,428.86 and entitled to credits by property taken- by the 
widow, $502.20; by difference in receipts from sale of personal prop- 
erty and inventory of $1,565.14, leaving in his hands $1;761.52 
that he has paid out on account of his said trust the sum of $],909.90, 
showing an overpayment by him of $193.98, which he asksimay be 
made a “charge against said estate, which report and resignation are 
as follows: (Omitted.) ; 

And the court, having examined said report and being duly ad- 

vised in the premises, does approve and confirm the saine, and 
Oo said overpayment by said executor is made a charge ‘against 

said estate, to be paid him out of any moneys that may come 
into the hands of his successor herein that may be lawfully‘applied 
to the payment of said claim. The resignation of said executor is 
accepted, and he is hence discharged from the duties of his said 
trust. ' 


And be it further remembered that afterwards, to wit, on the 7th 
day of June, A. D. 1880, George F. McGinnis, of the county of Marion 
and State of Indiana, exe cuted and filed in the office of the clerk of the 
circuitcourt of said county and State his bond as administrator de 
bonis non, with the will annexed, of the estate of said Edwin May, de- 
ceased, in the penalty of $15,000.00, with Theo. P. Harghey surety 
thereon, approved by such clerk ; and, having taken, subscribed, and 
filed the oath re quired by law, letters ot adminis Ur ation de hanis non 
with the will annexed, were duly granted and issued to him by such 
clerk, which, with said bond and oath, were duly recorded: in the 
book kept for that{purpose ; which said bond, oath, and letters are in 
the words and figures following, to wit | 


Know all men that we, George F. McGinnis and Theo. P. 
Haughey, all inbabitants of the State of Indiana, are bound unto the 
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State of Indiana in the penal sum of fifteen thousand dollars ; 
D4 for the payment of which we, jointly and severally, bind 
ourselves, our heirs, executors, and administrators. 

Sealed and dated the 7th day of June, 1880. 

The condition of the above obligation is that if the above-bound 
George F. MeGinnis shall faithfully discharge the duties of his trust 
as administrator de bonis non of the estate of Edwin May, deceased, 
according to law, then the above obligation is to be void; else to 
remain in full force. 

GEO. F. McGINNIS. SEAL. 
THEO. P. HAUGHEY. ome, 

Taken and approved by clerk this 7th day of June, 1880. 

Attest: Db. M. RANSDELL, 


Clerk Marion Cireuit Court. 


STATE OF INDIANA, | 
S88 
Marion Co., j 
[, George F. MeGinnis, swear that I will faithfully discharge the 
duties of my trust as administrator de bonis non of the estate of 
edwin May, deceased, according to law,so help me God. 


GEO. FL. MeGINNIS. 


Subscribed and sworn to before me this 7 day of June, 1880. 
D. M. RANSDELL, 
Crk of Marion Circuit Court. 


STATE OF INDIANA, | 
Marion County, (°° 
Theo. P. Haughey, being duly sworn before the clerk of the cir- 
cuit court of said county and State, Upon oath depose- and 
5D say- that he is worth over and above all indebtedness the full 
amount of the penalty of the within bond in real estate sit- 
uated in said State. 


THEO. P. HAUGHEY. 


Subscribed and sworn to before me. clerk as aforesaid, this 7th 
day of June, A. D. 1880. 


D. M. RANSDELL, Clerk. 


Letters of Administration. 


STATE OF INDIANA, | ~ 
Marion County, jo’ 


To whom these presents shall come, Greeting: 

I, D. M. Ransdell, clerk of the Marion eircuit court within and 
for the county of Marion and State of Indiana, do hereby certify 
that administration of the personal property of Edwin Mav, late of 
suid county of Marion, deceased, is granted to Geo, FF. M Ginnis, 
and he, having qualitied and given bond as such administrator de 


9? SARAH MAY VS. THE COUNTY OF JUNEAU. 


‘ 
bonis non, ete., is duly authorized to take upon himself the admin- 
istration of such estate according to law. 
Witness my hand and the seal of said court, at the citY¥of In- 
dianapolis, this seventh day of June, 1SS0. 
(SEAL. ] D. M. RANSDELL, 
CVk of Marion Circuit Court, Ind. 
— oe 
And be it further remembered that afterwards to wit, at a regular 
term of the civil circuit court of the county of Marion and 
56 State of Indiana aforesaid, held at the court-house, in the city 
of Indianapolis, State of Indiana, on the 3lst day of December, 


1881, being the 24th judicial day of the December term, 1880, of 


said court, before the Hon. Joshua G. Adams, sole judge of said 
court, the following further proceedings were had: : 


¢ 


In the Matter of Enwin May’s Estate. 


4 
Now comes Geo. F. McGinnis, administrator of said estate of said 
decedent, and files his petition for the sale of certain patent ,rights 
at private sale in the words and figures following, to wit: * 


STATE OF INDIANA, |. 


set : ? 
Marion County,  § 
Civil Circuit Court. 
In the Matter of the Estate of Epwix May, Deceased.’ 


George I°. McGinnes, administrator of the estate of said decedent, 
showeth to the court that all the real and personal estate 6f said 
decedent which has come to the hands or knowledge of this admin- 
istrator has been sold and the proceeds distributed under the-diree- 
tion and order of this honorable court, except the rights 6f said 
decedent in certain letters patent from the United States of America, 
which have not been disposed of; that there now offers a favorable 
opportunity for selling such rights; that the same are of little value, 

and that your petitioner believes that it is for the best‘inter- 
o7 est of said estate to sell said rights at private sale without 
appraisement or advertisement, saving the cost thereof.’ 
GEO. FF. MeGINNIS. 


Subseribed and sworn to this 3lst day of December, 1581, before 
me 


[sear] LEW. WALLACE, - 
Notary Public. 

a, 3 

' 
And the court, having examined into such petition and heard the 
evidence, and being fully advised in the premises, finds that it is for 
the best interest of said estate to sell such riglits at private. sale 
without the delay and expense of appraisement and advertisements, 


—~™. 


—_-- 
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and said administrator is now authorized and empowered by the 
court to sell said rights at private sale without advertisement or 
appraisement, and is ordered to report his doings at the next term 
of this court. 

And time is given. 


es 6S 


And be it further remembered that afterwards, to wit, at a fur- 
ther term of said Marion civil circuit court, held at the court-house 
aforesaid on the 7th day of Mareh, A. D. 1582, being the 20th judi- 
cial day of the February term, 15582, of said court, before the hen. 
judge last aforesaid, the tollowing further proceedings were had in 
| the matter of Edwin May’s estate: 
5S Comes now Geo. F. MeGinnes, administrator de bonis non 

of said estate, and files his report of the sale of certain letters 
patent heretofore ordered by the court, said report being in the words 
and figures following : 


STATE OF INDIANA, | 


- > acl : 
Marion County, } 


Marion Civil Cireuit Court. 


In the Matter of the estate of EDWIN Ma Deceased, and Petition 
to Sell Certain Letters Patent. 


Geo. FF. MeGinnes, administrator de bonis non of the estate of said 
decedent, Edwin May, presents the following report of his do- 
ings in respect to the order heretofore entered by this court, author- 
izing said administrator to sell at private sale the rights of said 
estate in certain letters patent: This administrator made diligent 
efforts to secure bids for such rights, and on the 19th day of Jan- 
uary, A. D. 1852, Mrs. Sarali May did bid’ therefor the sum of fifteen 
doliars, and, that being the best offer this administrator could pro- 
cure, such rights were by this administrator sold to said Sarah May, 
and said Sarah May having paid said bid this administrator exe- 
cuted to her a deed of assignment of such rights, which he now 
brings into court for approval. 

Wherefore said administrator prays that said sale and said deed 
be approved and confirmed. 

GEO. F. McGINNIS, 


Administrator. 


ov And the court, having examined such report, and being 

fully advised in the premises, ratifies and confirms said sale. 

And said administrator also presents for the approval of the court 

his deed of assignment pursuant to such sale, and the court, having 
examined such deed, ratifies, confirms, and approves the same. 

All of which is tinally ordered, adjudged, and decreed by the 

court. 
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STATE OF INDIANA,| _. ‘ 
. > 88. 
Marion County, | : 


I, Moses G. McLain, clerk of the circuit court within and for said 
county and State, being a court of record and laving probate juris- 
diction, do hereby certify that the above and foregoing contains a 
full, true, and correct transcript of so much of the proceedings had 
in the settlement of the estate of Edwin May, late of said county and 
State, deceased, as shows the application and appointment of Edwin 
Forest May as executor of the last will and testament of said ‘dece- 
dent, with a copy of the affidavit showing the date of death and 
probable value of the estate of said decedent to be administered, and 
a copy of the proceedings of the court approving the final report 
and accepting the resignation of said executor; also the appoint- 

ment of Geo. F. MeGinnis as administrator de bonis non with 
60 the will annexed of said estate, together with a copy of the 
bond executed and filed by him and of the letters of admin- 
istration granted and issued to him; also a true copy of thy pro- 
ceedings had and orders made by said court relating to the sale of 
certain letters patent belonging to said estate, ail of which fully ap- 
pears from the records of said court in my custody and on file jn my 
office. ; 
[sear.] In testimony whereof | hereunto subscribe my name and 
) affix the seal of said court this 50th day of December, 1854. 
MOSES G. McLAIN, 
Clerk Marion County Circuit. 


STATE OF INDIANA, | _. 
° ’ oF 
Marion ¢ ounty, j 


I, Alexander C. Avres, sole judge of the circuit caurt of 
Marion county and judge of the nineteenth judicial circuit 
of the State of Indiana, do hereby certify that Marion county, 
in the State of Indiana, is comprised within and is a part of the said 
nineteenth judicial circuit of said State, and that the foregoing 
attestation and certificate of Moses G. MeLain, clerk, are in due form 
of law, and that the said Moses G. MeLain is and at the time of the 
making of said certificate and attestation was the clerk of the said 
circuit court of Marion county, in said State, and isand at said time 

was the proper officer to make such attestation and ‘certifi- 

61 eate, and that his signature thereto is genuine, and that as 

such clerk he is the sole custodian of the papers, documents, 
records, and seals pertaining to said court. 

Witness my hand and the seal of the said court, affixed at 

[seaL.] the city of Indianapolis, Indiana, this 30th day of Decem- 

ber, ISS4. 
, ALEXANDER C. AYERS, 
Judge of the Cireuit Court of Marion County, Indiana. 
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. ’ “ 
Marion ‘ ounty, j 


I, Moses G. McLain, clerk of the circuit court of Marion county, 
in the State of Indiana, do hereby certify that Alexander C. Ayers, 
whose signature appears In the foregoing certificate, is aud was at 
the time of signing sald certificate the sole Judge of said court, duly 
commissioned and qualified in accordance with the laws of the 
State of Indiana. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of said court, at the city of Indianapolis, Indiana, this 30th 
day of December, A. D. 1884. 

MOSES G. McLAIN, 
Clerk of the Circuit Court of Marion Co., Indiana. 


ex. . 


DEPARTMENT OF THE INTERIOR, 
Lnirep Srates Patent OFricr. 
To all persons to whom these presents shall come, Greeting: 
This is to certify that the annexed is a true copy from the 
G2 records of this office of an Instrument of writing executed by 
George F. MeGinnes, administrator of the estate of Edwin 
May, deceased, March 6, 18582, and recorded in Liber Z 34, page 54 ; 
said record had been carefully compared with the original and is a 
correct transeript thereof. 
In testimony whereof I, M. V. Montgomery, Commissioner of Pat- 
ents, have eaused the seal of the Patent Othee of the United States 
to be affixed this 15th day of March, in the year of our 
[seaL.| Lord one thousand eight hundred and eighty-six, and of 
the Independence of the LU nited States the one hundred 
and tenth. 
M. V. MONTGOMERY, 


Cominissioner. 


Know all men by these presents that whereas Edwin May, late 
ol Marion county, in the State ot lndiana, deceased, did during his 
life obtain of the United States of America certain letters patent for 
inventions and discoveries as follows: 

lirst. Certain letters patent foran improvement in the construc- 
tion of prisons, dated October 4th. IS50%. and numbered 25662, and 
in the extension of said letters patent granted to said Edwin May 
and dated October 4th, 1575. 

Second. Certain letters patent for an improvement In the con- 
struction of prisons, dated December 27th, 1870, and numbered 
110,483. 

Third. Certain letters patent for an improvement In the 
63 construction of prison walls, dated June 28th, 1870, and num- 
bered 104,865. 

Fourth. Certain letters patent for an improved fire-proof building, - 
dated May 4th, 1869, and numbered 89782. 
4— 4 
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Fifth. Certain letters patent for an improvement in fire-proof 
buildings, dated January 26th, 1869, and numbered 86512. 

Sixth. Certain letters patent for an improvement in sheet-metal 
lath machine, dated April 13th, 1869, and numbered SS972. , 

And whereas said Edwin May having departed this life the sole 
owner of said letters patent and I, George F. McGinnis, of Marion 
county, in the State of Indiana, having been by the Marion civil 
circuit court of said Marion county, Indiana, duly appointed ad- 
ministrator de bonis non of said estate of said decedent, did,:on the 
3lst day of December, 1881, procure from said Marion civil cireuit 
court an order of said court, duly entered — Order Book Ne. 56 of 
said court on page 485, wherein said court did authorize, empower, 
and direct me, as such administrator, to sell at private sale all the 
right, title, interest, claim, and demand of said estate in, by, under, 
and through said letters patent and each of them; 

And whereas in pursuance to such order I did, on the 19th day 
of January, 1882, at private sale, sell all and singular the letters 

patent aforesaid and all the right, title, interest, claim, and 
64 demand of said estate in, to, by, under, and through the same 

to Sarah May, of the said Marion county, in the State of In- 
diana, for the sum of fifteen (15.00) dollars, that being the highest 
and best bid and offer forsuch rights: 

Now, therefore, to all whom it may concern be it known that for 
and in consideration of the said sum of fifteen ($15.00) dollars, 
to me in hand paid, and in pursuance to the order and authority 
aforesaid, I, the said Geo. F. McGinnis, as administrator of the estate 
of said Edwin May, deceased, have sold, assigned, transferred, and 
set over, and do hereby sell, assign, transfer, and set over, unto the 
said Sarah May all the right, title, interest, claims, and demands 
whatsoever which the said estate of said Edwin May, deceased, has 
into, by, under, and through the said improvements and the letters 
patent and extensions thereof therefor aforesaid; the same to be 
held and enjoyed by the said Sarah May for her own use and ‘behoof 
and for the use and behoof of her legal representatives to the full end 
of the term for which said letters patent and extensions thereof are 
or may be granted as fully and entirely as the same would have 
been held and enjoyed by said estate had this assignment afd sale 
not been made, and as, by and under the order and authority 
aforesaid, I, as such administrator, can or ought to grant, sell, and 

assign the same. 
65 [n testimony whereof I, George FF. MeGinnis, adminis- 
trator of the estate of Edwin May, deceased, have héreunto 
set my hand and affixed my seal this 6th day of March, A. D. 1882, 
GEO. F. MeGINNIS,  [s#ac.] 
Administrator of the state of Kdwin May, Deceased. 


In the presence of— 

CHARLES PLESCHNEY. 

JOHN SHARNE. : 
March 7th, 1882, examined and approved by the court. | 
J. G. ADAMS, Judge. 


¢ 
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Ixrrep STates OF AMERICA. | 
District of Indiana. } 


In the -Cireuit Court of the United States for the District of Indiana. 
November Term for 1870. 


Mdwin May,a eitizen of the State of Indiana,complainsof the board 
of county commissioners of Johnson county, Indiana, a citizen of said 
State, in a plea of trespass on the ease, that whereas the said Edwin 
May, before and at the time of the making of the letters patent and 
of committing the grievance by the said defendants as heretnafter 
mentioned, was the true and first inventor of a certain improve- 
ment in the construction of prisons, to wit, at said district of 

Indiana, and thereupon the United States of America hereto- 
G6 fore, to wit, on the fourth day of October, in the year of our 

Lord one thousand eight hundred and _ fifty-nine, In said 
United States, by their letters patent, bearing date at the city of 
Washington the day and vear aforesaid, under the seal of the 
Patent Office, and which said letters patent the said plaintiff now 
brings here into open court, reciting that whereas Edwin May, of 
Indianapolis, Indiana, has alleged that he has invented a new and 
useful improvement in the construction of prisons, which he states 
has not been known or used before his application, avd has made 
oath that he isa citizen of the United States; that he does verily 
believe that he is the original and first inventor or discoverer of the 
said improvement, and that the same hath not, to the best of his 
knowledge and belief, been previously known or used; has paid into 
the Treasury of the United States the sum of thirty dollars and pre- 
sented a petition to the Commissioner of Patents signifying a desire 
of obtaining an exclusive property in the said improvement and 
praving that a patent may be granted for the purpose; and there- 
fore the letters patent were granted according to law to the said 
Mdwin May, his heirs, administrators, or assigns, for the term of four- 
teen years from the fourth day of October, one thousand 
eight hundred and fifty-nine, the full and exclusive right and 
liberty of making, constructing, using, and vending to others 
to be used the said improvement, a description whereof is given 1 
the schedule annexed and madea part of said letters patent, — refer- 
ence thereunto being had will more fully and at large appear; and 
the said plaintiff further says that he, the plaintiff, has always, from 
the time of making the said letters patent as aforesaid, made, used, 
and exercised the said invention to his great advantage and proht, 
to wilt, at the district of Indiana aforesaid : yet the sald defendant, 
well knowing the premises, but contriving and wrengfully intend- 
ing to injure the said plaintit! and deprive him of the profits, benefits, 
und advantages which he might and otherwise would have derived 
aud acquired from the making, using, exercising, and vending of 
the said invention after the plaintiff had invented the said improve- 
ment, with full notice thereof and of the plaintiff’s rights in the 
premises, and within the said term of years in said letters patent 
mentioned, to wit, on the day and year last aforesaid, and 
on different other days before the commencement of this suit, 
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and within the United States of America, to wit, at.the dis- 
trict of Indiana, unlawfully and unjustly and without leave 
or license and against the will of the said plaintiff made or 
‘aused to be made an improvement in the constraction of 
68 prisons in imitation of the said invention of the said. plaintiff 
aforesaid, in breach of the said letters patent and against the 
privileges so granted tothe plaintiff aforesaid, whereby the said plain- 
tiff has been and is greatly injured and deprived of a great part of 
the profits and advantages winch he might or otherwise would have 
derived and acquired from the said invention, to wit, at the district 
of Indiana aforesaid. : 
2nd. And the said plaintiff further says that he, the saidplainuff, 
so being the inventor as aforesaid, and the said letters patent having 
been so nade as aforesaid, and the said invention having been @ 
made, used, and exercised as aforesaid by the said plaintifLas atore- 
said, the said defendants, well knowing the premises, but further con- 
triving and intending as aforesaid, after the making of the said let- 
ters mentioned, to wit, on the day and vear last aforesaid and on 
several other days and times between that day and the day of the 
commencement of this snit, to wit, at the district of Indiana afore- 
said, unlawfully and unjustly and without leave or license and against 
the will of the said plaintiff, used and put in practice ait improve 
ment in the construction of prisons in imitation of the Invention of 
the said plaintiff, in breach of the said letters patent and against the 
privileges so granted to the said plaintiffand his assigns as tforesaid, 
whereby the said plaintiff has been and is greatly injured 
69 and has lost and been deprived of divers great gains and 
profits which he might and otherwise would have derived 
and acquired from the said invention, to wit, at the disttiet afore- 
said. | 
ord. And the said plaintiff farther says that he, the said: plaintif, 
so being such inventor as aforesaid, and the said letters patent hav- 
ing been so made as aforesaid, aud the said invention hating been 
so made, used, and exercised by the said plaintiff as aforesaid, the 
said defendants, well knowing the premises, but further contriving 
and intending as aforesaid, after the plaintif! had invented the said 
Improvement, with full notice thereof and of the plaintiff's rights in 
the premises and within the said term of years in the said letters 
patent mentioned, to wit, on the day and year last aforesaid and on 
different other days and times between that day and the day of the 
commencement of this suit, to wit, at the district of Indiana, unlaw- 
fully and unjustly and without leave or license and against the will 
of the said plaintiff, did imitate the said invention and did put in prae- 
tice an Improvement in the construction of prisons, in breach of the 
said letters patent and against the privileges so granted to the plaintiff 
and hisassigns asaforesaid, whereby the said plaintifflias been greatly 
injured and has lost and been deprived of divers great gains and 
profits which he might and otherwise would have derived and ac- 
quired from the said invention, to wit, at the district aforesaid. 
Wherefore the said plaintiff says that he is injured and sus- 
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10 tained damages to the amount of one thousand dollars. 
Wherefore he brings this suit. 
NICHOL ann JORDAN, 
for Plaintiff. 


In the United States Cireuit Court. 


Kpwin May ) 


Us. 
Toe Boarp OF COMMISSIONERS OF JOHNSON CoUNTY. ‘ 


And the said defendant-, by M. M. Ray, their attorneys, comes and 
defends the wrong and injury, when, &e., and says that they are not 
guilty of the said supposed grievance above laid to their charge, or 
anyor either of them or any part thereof, in manner and form as 
the plainulf hath above complained of against Aim; and of this the 
defendant- put themselves upon the count-y, and ¢. 

M. M. RAY, 
Attorney for Defendants. 


(‘jreuit Court United States, District of Indiana. 


KkpWIN May } 
is. ? 
Tur Boarp or Commissioners or Jounson Co. J 


Nichol and Jordan, attorneys for plaintiff: 
Take notice that the above-named defendant- on the trial of this 
cause will give in evidence under the general issue and insist that 
in the year IS70 the defendants, as The Board of Commis- 
i] sioners of Johnson County, Indiana, caused a jail to be con- 
structed at Franklin for the use of Johnson county, and In 
the prosecution of said work they let the iron-work to Haugh and 
Co., of the city of lndianapolis, and that prior to that time, to wit, 
on the i6th day of June, 1S68, one Isaac Hodson, a citizen of the 
United States, had issued to him — from and by the Patent Office of 
the United States, in due form of law, for a new and useful improve- 
ment in the construction of prisons, and which improvement was 
novel and useful and of which said Hodson was the inventor and 
patentee and which was not an invasion or infringement of the 
plaintiff’s patent, beeause the two patents are quite different from 
each other, as appears by reference to the original letters patent so 
issued to the said Hodson, which are referred to and made part of 
this notice. Defendants will! also offer evidence and insist at the trial, 
Ist, that the plaintiff's patent is void as attempting to patent a prin- 
ciple instead of an application of a principle; 2nd, that the same as 
an invention or improvement is neither novel nor useful. The 
defendant- will also show that the board of commissioners of Joln- 
son councy did not manufacture or use the plaintiff's supposes 
patent lor any purpose of their own, but only permitted the im- 
provement to be used and applied by said Haugh and Co., who 
contracted with them to do and complete the iron-work of said 
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jail, the defendant- not knowing that the plaintiff claimed any 
72 interest in the same, but supposed that said Haugh & Co. had 
good right and lawful authority to use the same. The plain- 
tiff will also take notice that the defendant- will offer in evidence and 
insist on the trial of this cause that the supposed invention and, im- 
provement in prisons used by said Haugh & Co. in the said, jail 
ras and is not an infringement of any patent claimed by the plain- 
tiff, as set forth in his declaration, but that the same is constructed 
and used by said Hodson, Haugh & Co., and the defendant- ander, 
by virtue of, and in conformity with the said patent of the .said 
Hodson with the leave, license, and special authority of the said 
Hodson, and that said Hodson’s said patent is novel and usefal,’and 
that he is the original inventor of such improvement in prisotts as 
his patent purports to be, and that the manufacture of the same,and 
the use of the same by the said Hudson and Haugh & Co. and’ the 
suffering the same to be used in the jail of Johnson county by de- 
fendants was and is justified by the said patent of the said ILodson, 
and that said defendant- 7s suffering the said supposed tmprovement 
to be used, having — notice or knowledge that the plaintiff claimed 
or owned any interest therein as patentee or otherwise. Fora more 
particular deseription of the patent of said TLodson the defendpnt- 
refers to the patent claimed by and in the specifications, draw- 
73 ing, and exemplifications and letters patent now presented 

herewith. 

M. M. RAY, 
Atforucy for Def ndanie-. 


In the Cireuit Court of the United States, District of Indiana. May 


Term, 1872. : 
EpWIN May ) 
rN, 


Tue Boarp oF ComMMIssIONERS OF JoHNson Co. J 


Now, the said plamitiff, as to the second and third plea by the said 
defendant above pleaded and each of them, saith that the same and 
each of them and the matter therein and in each of said pleas con- 
tained as the same in the several pleas are above pleaded and. set 
forth are not sufficient nor is either of them suflicient in law to pre- 
clude the said plaintiff from having or maintaining 
action; wherefore the said plaintiff prays jadgment of the said 
several pleas, &c. 

And tor the special cause of demurrer as to the said second anid 
third pleas the said plaintiff says that the said defendant has not 
traversed or denied or attempted to put In Issue any matter or thing 
lu the said declaration except what is traversed in the first pleat by 
the said defendant above pleaded, nor has he introduced or attemytied 
to introduce any new matter by way of demand, but the said pleas 
and each of them are argumentative and evasive: and for further 


his aiore ssid 
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special causes of demurrer as tothe said second — third pleas 
74 the said plaintiff says that said pleas and each of them amount 

to the general issue, which is also pleaded in form by the said 
defendant in the first plea as above pleaded, This the plaintiff is 
ready to verify, Ke. 
M. NICHOL, 
McDONALD, BUTLER axp McDONALD, 

Attys for PUffs. 


In the United — Cireuit Court, Indiana. 


EDWIN May ) 


is 


THe Boarp or ComMMIssioners OF Jonnson Co. J 


No. 1. And the said defendant, The Board of Commissioners of 
Johnson County, Indiana, by Henfricks, Hord & ! Hendricks and M. 
M. Rav, their attorneys, comes and defends the wrong and injury 
when, &c.; that they did not undertake and promise nor commit 
the grievance In manner and form as the plaintiff has above thereof 
complained against them, and of this they put themselves upon the 
country, &e. 

No. 2. And for further and second pleas in this behalf the defend- 
ant says that the platntitl ought not to recover against the defend- 
ant, because they say that the plaintiff's supposed patent 1s neither 

- novel nor useful, and that the same was not when patented nor is 
it now an art, machine manufacture, or composition of matter within 
the mi adning ot any act of ¢ ‘ongress, and that supposed Invention— 

lock and machine—wuas known and in general use before the 


10 plaintiff's patent was issued, because the defendant says that 
before the plaintiff procured his patent, to wit, on the 20th 

| day of January, 1856, one Edwin Kershaw had discovered and 
published the identical invention or improvement in the plaintiff's 


complaint mentioned, and did on the day and year aforesaid apply 
for and obtain letters patent thereon in the name of himself and 
Ilenry M. Hooper & Co., all of whom then were and still are of the 
: cily of Boston, State of Massachusetts, under the name and deserip- 
tions—improved cell lock—duly issued by the Government of the 
L nited stutes, and thereupon published by the authority of the 
e United States in the regular Patent Otfice Reports for the year 1556, 
with a full deseription thereof,and fully illustrated by drawing pub- 
lished by authority ofthe United States in vol. No. 3 ofthe Patent Office 
Reports published In and for the year LSo6, on pape ov thereof, 
which drawing is numbered 14178, and this description of said pat- 
. ented lmprovement is found Oh page 380 of the volume No. 1] of the 
said Patent Office Reports of year 1856: wherefore the defendant 
says the supposed invention of the plaintiff was fully known and 
published by said Edwin Kershaw and Henry M. fooper in the 
year 1856 in manner and form aforesaid, and therefore the defend- 
untsays the said supposed patent of the plaintiff is void for want of 
novelty ; all of which defendant is ready to verify. 
HENDRICKS, HORD & HENDRICKS anpb 
M. M. RAY, Attorneys for Defendant. 
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76 No. 3. The defendant for further and third pleas says the 
plaintiff should not recover because they say that as the board 
of commissioners of the said county of Johnson, at the town of 
Franklin, in the county of Johnson, they caused to be erected a 
county jail for said county, and that in the construction thereof 
they employed William Haugh & Co., of the city of Indianapolis, 
who were and are manufacture-s of iron cells, grates, doors, locks, 
fastenings, and other devices for the security of prisoners in Jails; 
that Haugh & Co. manufactured and put into said jail the'nee- 
essary cells, grates, doors, and other fastenings, among which. was 
the supposed lock and fastening claimed by said plaintiff to be an 
imitation and an infringement on his supposed patent of the right 
to make, vend, and use, which this defendant had no knowlédge, 
nor did they assume to have any knowledge, but permitted the 
same Haugh & Co. to put the same in use in the said jail as part of 
the whole job under said contract for the iron-work of said jail; 
that said lock — claimed by the plaintiff to be an improvement in 
prisons, which the said Haugh & Co. put in use in the said jail by 
permission of the defendants, but on the contrary thereof— 
The same was an improvement which was patented to and secured 
to the said Haugh & Co. by one Isaac Hodson, Esq, of the city of 
Indianapolis, Ind., and under a license and permission of the 
77 suid Hodson the said Haugh & Co. had the right to manu- 
facture, vend, and use and who did manufacture, vend, and 
use the same in the prosecution of their said business, and who did 
manufacture and place in the jail of the said county the said im- 
provement in prisons as aforesaid, under lis said contract as afore- 
said, and at no other time or place or it) any other form or mahner 
or in) any other Sechnse did the defendant mnanutacture, use, or cause 
to be manufactured or used the plaintiff’s said supposed invention. 
The defendant further says that on tiie 10th dav of June, 1868, 
the said Hedson, having complied with all the requirements of the 
laws of Confress on the subject — procuring patents, did have granted 
him a patent, which was fully issued by that date — letters patent and 
duly signed by the Secretary of the Luterior of the United States of 
America, for an improvement in the constructions of prisons, Which 
is the same improvement, invention, and lock which the said Ifaugh 
& Co. put into the Johnson county jail, as aforesaid, and not the im- 
provement, Invention, or lock covered by the plaintiff's supposed 
patent, but covered by the said patent of the said asaae Hodson, and 
the right to manufacture. vend, and use which was then and now 
secured to the said Haugh & Co. by grant and license, as and under 
which the defendant claims protection, which letters patent 
to the said Hodson and defendants now bring into court and 
make profert thereof. 
All which facts herein pleaded this defendant is ready to verify 
as the court may direct. 
HENDRICKS, HORD & HENDRICKS anpb 
M. M. RAY, Al ys for Defendants. ; 


~~.) 
i< 
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Notice of Special Matter. 


The plaintiff will take notice that the defendant will introduce 
upon the trial of the above-entitied cause by way of defence that on 
the 16th day of June, 1868, the Government of the United States 
granted and issued letters patent to one Isaac Hodson, Esq., of the 
city of Indianapolis, Indiana, for an improvement in the construc- 
tion of prisons; that said Hlodson granted a license to manufacture, 
use, and vend the said patented improvement to one Haugh & Co., 
iron mauufacturers and manufacturers of Jails, cells, grates, doors, 
locks, &e., for prisons; that defendant, as commissioners of Johnson 
county, Ind., caused to be constructed a jail for said county in the 
vear 1570 at the expense of said county, and that as such commis- 
sioners they contracted with said Haugh & Co. to put in said jail 
all iron cells, grates, doors, locks, &c., and that in pursuance of said 

contract the said Haugh & Co. put into the said jail the said 
WwW improvement in the construction of prisons, which consisted 
of a patent lock, and which the defendant will insist is not 
the same lock and improvement covered by the supposed letters 
patent of the plaintiff, but is covered strictly by the letters patent of 
the said Isaac Hodson, and that this is the same use complained of 
by the plaintiff, and that therefore the defendant is not guilty of 
infringement of plaintiff's supposed patent; all of which will be 
given on the trial under the general issue, and that the defendant 
will produce on the trial the said letters patent, and will prove the 
license to. use the same as aforesaid. 
HENDRICKS, HORD & HENDRICKS anp 
M. M. RAY, Attys for Defendants. 


No.4. And for further plea the defendantsays that plaintiffought not 
to maintain said action against them, because they say that the board 
of commissioners of Johnson county is a political corporation, and 
was such at the time of committing the grievance in the declaration 
mentioned, with certain legislative and administrative powers and 
duties under the laws of the State of Indiana, ecnstituting one of the 

geographical and administrative subdivisions of the State of 
SU Indiana, and so not liable, because as such corporation the de- 
fendant caused a new jail to be built for Johnson county, In- 
diana, by contract with Haugh & Co., and in the construction of the 
iron-work in the interior thereof the said Haugh & Co. put in use 
the said patent of the plaintiff. 
HENDRICKS, HORD & HENDRICKS anp 
M. M. RAY, Alt'ys for Defendant. 
Epwinx May ] 
Us. 
fur COMMISSIONERS OF JOHNSON Gower. | 


The defendant-, by Hendricks & Ray, their attorneys, move the 
court to set aside the verdict of the jury herein and to grant defend- 


‘ant a new trial herein for the following causes and reasons, to wit: 
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Ist. The court erred in overruling the plaintiff’s demurrer to the 
defendants’ several pleas as it related to the plaintiff’s declaration, 
as to which declaration the said demurrer should have been sus- 
tained, and because the court sustained the said demurrer to. the 
fourth plea pleaded by the defendant. 

2nd. The court erred in giving the jury the instructions niam- 
bered 1, 2, 3, 4.5, 6, & 7 of. the written charge of the court. 


HENDRICKS & RAY. 


Epwin May ] 


Tue Boarp OF COMMISSIONERS OF JOHNSON Co. j 


8] The defendant-, by Hendricks & Ray, their attorneys, move 
the court, this court having overruled their motion for a ‘new 
trial herein, to arrest the judgment on the verdict herein, and for 
‘ause say that the declaration in this cause does not state a cause of 
action against the defendant, the said defendant being a_ political 
corporation only and there being no law shown whereby the board 
of county commissioners of Johnson county are made liable for a 
tort for the infringement of a patent right. Therefore the defend- 
ant moves in arrest of the judgment of the court on said verdict. 
HENDRICKS & RAY, 
Att ys for the Def?t. 


In the United States Circuit Court for the Distriet of Indiana. -May 
‘Term, 1872. 


Kpwin May ) 
Us. : 


Tur Boarp or Commissioners (?) JonNson County. ) . 


| 
J 


- 


se it remembered that in making the issue in this cause the de- 
fendant filed the general issue and notice of special matter under 
the same, and also three special pleas, to each of which the plaintiff 
demurred on the ground that neither of them constituted any 
82 bar to the plaintiff- suit; and thereupon the defendant in- 
sisted upon and pointed out that the plaintiffs declaration 
-as insufficient and did not show a sufficient cause of action against 
the defendant as a corporation, and therefore insisted that this,court —, ~_ 
should sustain said demurrer to the plaintiffs declarztion; but the 4 
court overruled said demurrer as to the plaintiff’s declaration and é 
sustained said demurrer as to the fourth plea of the defendant; to 
which ruling of the court the defendant excepted at the time. And 
be it further remembered that on the trial of the cause the plaintiff 
introduced his letters patent and other evidences tending tosshow . 
that the defendant by the use of a certain iron jail-fastening mm the 
Johnson county jail bad infringed the plaintiff's patent. Défend- 
ants on their part introduced letters patent of one Isaac Hodson, 
under whose patent the defendant had constructed and used said 
jail-fastenings, and also other evidence tending to prove that the 


he 
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said Hodson patent was not an infringement on the plaintiff’- patent. 
The court instructed the jury as follows, to wit: 


(Here insert instructions.) 
To the giving of each of which instructions numbered 1, 2, 3, 4, 


a) 
I 


o, 6, & 7 the defendant at the proper time excepted. 


And be it further remembered that after deliberation the 

S3 jury returned into open court a verdict for the plaintiff, 

assessing his damages at four hundred dollars, and there- 

upon the defendant moved the court for a new trial herein and filed 
the following causes therefore, to wit: 


(Ilere insert causes for new trial.) 


And thereupon the court overruled the defendant’s motion for : 
new trial: to which ruling of the court the defendant at the time 
excepted ; and thereupon the defeudant moved the court in arrest of 
jyudgmy nt Upon the verdict of the jury and filed the following causes 

, therefore, to wit: 


(Here insert CAUSES. } 


Which motion in arrest of judgment was overruled by the court, 
and the defendant then and there exe poke d tothe ruling of the court, 
and thereupon rendered judgment of the said verdict ; to which 
ruling of the court in rendering the judgment on the said verdict 
the defendant excepts and prays the court to sign and seal this his 


Dil Of exce plions. 
Which ts accordingly done. 


' 
: 


+ 

In the U.S. Cireuit Court. May Term, 1872, 
| Epwin May ) 
| vs. > 


DAVID DAVIS. 


Tie Boarnp of COMMISSIONERS OF JOHNSON COUNTY, } 


. . . ‘ " ’ 
| (‘ome- now the plaintifl and move- the court to strike out 
4 SJ thre Sry ecinl matter set out in the notice attached to the plea of 


the said defendant pleaded, because he says that said alleged 
special matter does not amount to any defense to his aforesaid 
action 

NICHOL, McDONALD, BUTLER & McDONALD, 
Alt’ ys for Plainteff. 
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In the U.S. Cireuit Court. May Term. 
EKpwin May ) 


vs, is 
Tue Boarp or ComMIssioners or JoHNsON County. J 


Comes now the plaintiff, and for reply to the second plea the said 
defendants pleaded — prelude him, because he says that the de fend- 
ants, of their own wrong and without any of the causes in said plea 
mentioned, committed the grievance complained of in his said dee- 
laration mentioned : and that he prays may be enjoined of by the 
count-y, Xe. 


NICHOL, McDONALD & McDONALD, . 
Alt’ys for Plaintif. 


In the Cireuit Court of the United States for the District of Indi ana. 
May ‘Term, 1872. 


sefore the Honorable David Davis, Judge. 
Epwin May ) 


Us. S.. 
Tue Boarp or Commissioners or Jonnson Counry. J 
June 1, 1872 
85 Come again the parties, by their respective attorneys: and 
the jury heretofore empane Tied and sworn herein also comes 
and return- into court the verdict following: 
We, the jury, find for the plaintiffand assess his damages at the ; 
sum of four hundred dollars. 


In the Circuit Court of the United States for the District of Indiana. 
May Term, 1872. 
Before the Honorable David Davis, Judge. 


¢ 


Epwin May ) ; 
Us, 
Tue Boarp or COMMISSIONERS OF JOHNSON COUNTY. J 
JUNE 1872 


Comes now the plaintiff, by counsel, and moves to a court for 
judgment upon the verdict heretofore rendered herein. It is fhere- 
fore considered bv the court that the plaintiff do recover of the de- 
fendant the said sum of four hundred dojlars, together with his costs 
and charges in their behalf laid out and expended, taxed at —. 


I. 


The charge of Judge David Davis, of the United States Supreme 
Court, to the jury on the May patent, in the case of Edwin May 
vs. The Commissioners of Johnson C ounty, Indiana, in the 

S86 circuit court of the United States for the district of Indiana, 
in 1872. 
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| The laws of Congress not only secure a party for a limited term 
of years a property right in a new and useful invention, if the sub- 
ject-inatter of a patent possesses the requisites of novelty and utility, 
but it is protected against the encroachments of any society, and 
no one has the right to use it without paving for it. By a natural 
law the creations of a man’s genius are as much his own property 
as the house or land he may purchase with money he has earned ; 
and the patent law, in order to encourage the inventive faculty, 


. recognizes patentable an improvement in any art which is useful to 
v . the public and not before known, although the result is produced 


by a mechanism which combines old mechanical powers without 
the use of any new element. The true question in such a case is 
whether the combination of materials by the patentee Is new. If 
they have never been combined together in the manner stated in 
the patent, but the combination is new, then the invention of the 
combination is patentable. So far as the evidence gues it does not 
appear that any such combination was known or in use before May’s 

invention. The jury have, therefore, only to consider whether 
S7 Hodson’s structure is an infringement on May’s. Hodson’s 

structure seeks to accomplish the same resultas May’s. Both 
construct prisons so as to avoid the necessity of actual contact with 
the prisoners, while the keeper can observe their movements and 
control them. The utility of such an invention commends itself to 
the common mind and does not need to be enlarged upon. 

To construct a jail so that prisoners can be safely kept and their 
movements controlled and the jailer secured froin violence is a 
beneticial object. Does Hodson’s structure infringe on May’s? In 
their scope and object they are alike and evidently intended. to se- 
cure the same result. Do they differ essentially in their organiza- 
tion or mode of operation 2 ‘The one Is evidently equivalent to the 
other as producing the same result, but in this sense it is not mate- 
terial to consider the subject. The main question is whether 
Hlodsous has used substantially the same means or, mechanic: 
ally speaking, equivalent means to accomplish the same result. 
If he has he is an infringer; otherwise not; and whether he 
has or not is a question for the jury to determine. A mechanical 
equivalent, us generally understoo l, is when one may be adopted 
instead of the other by a skilled mechanic accustomed to ma- 

chinery and with a competent knowledge of mechanical 
8S powers. If such a man, seeing a new machine and having 

a full deseription of the thing invented, can by sitting down 
andexamining it with care see that the required thing ean be done 
in a different mode and it is done in that different mode by the 
knowledge which he has of his business he has not produced 
a new invention nor one substantially differing from the original, 
but if the inventive faculties are exercised to prodnee the change, 
then he has a right to the benefit of whatever he thus invents. 
There must be mind and inventive genius involved in the change 
and not mere skill of the workman to avoid the consequences of an 
infringement. To constitute an infringement the thing used by 
the defendant must be such as substantially to embody the plain- 
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tiff’s mode of operation and thereby obtain the same kind of result 
as was produced by his invention. It is not necessary that the re- 
sult should be precisely tiie same in degree, but it must be the same 
in kind. For instance, the shutting of one door instead of twa is a 
difference in degree, but not in kind ; the same function is performed. 
Keeping these general principles in mind, [ hope you will find no 
difficulty in applying them to the present case. May’s pateht is 
really fora method unknown before of bolting prison doors 

89 without coming in contact with prisoners by a mechanical 
arrangement. To do this way Is patentable, and he is to be 
considered as the original combiner of this mechanical arrangement 
so as to produce the intended result. Iu doing this he has used 
nothing new; nor is he required to do it. Bolts, bars, locks , levers, 
and pulleys are all old, but May has used them in such a way dhat 
the jailer can control the prisoners by working the doors while re- 
malning away from the prisoners. It is the working the doors so 
as to avoid the necessity of actual contact with the prisoners which 
is the invention of May’s. This is his idea, as he has carried it into 
successful practice. He is protected by law, and should be. df it 
were otherwise there would be no encouragement to inventive 
genius. Keeping in mind that May’s invention is the ability of the 
jailer fromthe nnoment he enters the outer door to control the pris- 
oners by bolting the doors while separated from them, the question 
arises, Does Hodson’s apparatus infringe it? The difference be- 
tween the two machines, which it is important for you to notice, 
consists in the different means used to fasten the doors. In Voth 
machines the apparatus used is to fasten the doors so as to control'the 
prisoners without being under any apprehension from them. May 
complains that Hodson has appropriated his purpose and 

90) arranged his machinery on the same principles, although the 
form has varied. The question of infringement is one. for 
the jury. 
The true point is, have the defendants used the invention of the 
plaintiff or something substantially like it? Do the two structures 
operate upon the same principles’ Are they substantially the same ? 
Did it require any invention to substitute the pulley for the leve ror 
to fasten the first door horizontally instead of perpendicularly” If 
it did not thev are mere change of forms to produee the same result, 
and the party using them in that way is an infringer. The opera- 
tion of pulleys and levers are as old as society. Suppose a skilled 
mechanic should see Mavy’s invention, would he not at once know 
that the lever power in the pulley could serve the same purpose as 
the lever power In the lever > This is a question for your determi- 
nation. May’s invention secured to him not only the means butall 
other mechanical contrivances which are equivalent. [t is well 
known toall intelligent men that the pulleys and weight can be used 
to produce the same result as the lever and bar. Did it require any 
exercise of invention to substitute the pulley for the lever or the 
bolt horizontal for the bolt perpendicular? Would or not ény 
good mechanic at once see that their substitution could: be 

91. used to produce the same effect? If so, Hodson has app iro- 
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priated May’s invention and must respond in damages. It 
is for you, from the evidence, to say whether be has or not You 
have heard the evidence and must decide what witnesses to believe 
or disbelieve. IT regret that the witnesses in this case have not, by 
their opinions on this subject, been able to lighten your labors, but I 
think after all that the case will not give you a great deal of trouble. 
If you find for the plaintiff you will find four hundred dollars. 


UNITED STATES OF AMERICA, } 


District of Indiana. j 


I, Noble C. Batler, clerk of the circuit court of the United States 
for the district of Indiana, do hereby certify that the foregoing is a 
full, true, and complete transcript of the record in the cause of Ed- 
With May vs ‘The Board of Commissioners of Johnson County, In- 
diana, in said court as fully as the same appears of record and re- 

Inains on file in my office. 
Seal of Court. Witness my hand and the seal of said court, at 
Indianapolis, in said district, this 25rd day of De- 
cember, A. D. 1886. 


NOBLE C. BUTLER, Clerk. 
{y? District OF INDIANA: 


I, William A. Woods, judge of the district court of the United 
States for said district, do certify that at the date of the foregoing 
certificate Noble C. Butler was and now 1s the clerk of the circuit 
court of the United States for said district, and that his attestation 
aforesaid is in due'form of law. 

Witness my hand this 25rd day of December, 1886. 

WM. A. WOODSs. Judge. 


Ex. 1, Der’. 


Cireuit Court of the United States for the Western District of Wis- 
COSI]. 


SaraH May, Plaintiff, } 


- 
f 


is. 
Juneau County, Def’t. j 


It is hereby stipulated and agreed in lieu of the oral testimony of 
Chas. F. Cutler, to be given on the trial of this action, that the said 
Cutler will testify in substance that he has been clerk of the county 

board of supervisors of the defendant county and county 
Oo clerk of said county ever since the county was organized ; 

that he was such county clerk when the public county Jail of 
sald county Was built and from the time of the passage of the reso- 
lution therefor by the county board until the same was completed ; 
that he never knew or heard until on or about the 21st day of July, 
A.D. 1885, that there had been put into the said jail a lock substan- 
tially the same as the patent claimed by the plaintiff in this action, 
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or that there was any patent on the lock of locks in use in said jail, 
or that the same infringed any patent, or that it was claimed or 
asserted by any person that any such infringement existed; that he 
was informed in a letter from G. W. Hazelton, Esq., attorney for the 
plaintiff, in said letter of July 21st, 1885, that he, the said Hazelton, 
was informed that the defendant was using the May patent in its 
jail to secure the doors of the cells; that he will further testify that 
the fact of the use of said patent or any patent, or that any infringe- 
ment was claimed or asserted by or on the part of said countytor its 
officers or servants in its jail, was never brought before the cbunty 
board of supervisors of the defendant county in or by any resolu- 
tion, motion, or in any other way until the session of said board in 
November, A. D. 1886; that said Cutler will further testify 
v4 that said jail was first occupied and used by the county or its 
officers on or about the first day of Jan., 1879. 

This stipulation may be used upon the trial in the same manner 
as if the said Cutler had testified to the same matters on the trial of 
this action, subject to any objection on the ground that the same or 
any part thereof is Incompetent or immaterial. 

It is further agreed that the records of the county board of paper 
visors in relation to the buil ling and accepting of said jail,so-far as 
material, may be offered and used in evidence without being first 
produced or identified by said Cutler, and that the original contract 
for the construction of said jail, dated June 21, 1878, between said 
county and Thomas P. Cameron, Wilber A. Sykes, and Eugene 
Sy kes, signed by them and by John Turner, T. P. Naughtin, and J, 
W. Tarbox, building committee of said county, may be offered in 
evidence, subject to objections as immaterial, without being produced 
or identified by said Cutler. 

Dated Jan. 4, 1887. 

W. HAZELTON, 
Atty or PVT. 

J. J. HUGHES, . 
Atty for Def’t. 


95 Der’r’s Ex. 2. 
Western Distrricr or Wis.: 
In U.S. Cireuit Court. 


SARAH May 
vs, 


JUNEAU County. ; 


It is hereby stipulated and agreed that prior to Oct. 4, 1859, a de- 
vice or contrivance was in use at the State prison at Waupup, Wis- 
consin, and elsewhere for fastening a series or row of ceil doors by 
means of a lever and horizontal bar, but not operated outside of a 
corridor or partition separating the prisoners from the jailers: The 
object of this stipulation is to avoid the necessity of introducing on 
the trial of this action any evidence of the exact or particular con- 


| 
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trivance in use in Waupun or elsewhere prior to the patent of the 
plaintiff. 
Dated Dec. 22, 1886. 


ae 


: W. HAZELTON, 


’ 
PU ij ’s Att’y 
. J. HUGHES, 
Def’t’s Att'y 
= | Endorsed :] Copy of stipulation to proof. May vs. Juneau Co 
96 EXHIBIT 3. 
Building Contract. 

This agreement, made this 21st day of June, A. D. 1878, by and 
between Thomas P. Cameron, W. A. Sykes, and A. E. Sykes, of 
Manston, Wisconsin, of the first part, and the county of Juneau, by 
John Turner, T. P. Naughton, J. W. Tarbox, Thos. Weston, and E. 

’ 


° 
toad 


Hart, a committee appointed for that purpose, party of the second 
part, witnesseth : 

That the parties of the first part, in consideration of the agree- 
ments herein contained by the party of the second part to be per- 
formed and fulfilled, hereby agree to and with the party of the see- 
ond part to erect, consiruct, and complete all stone, brick, wood, iron, 
other parts of and for a brick building designed for a county jail 
and jailer’s residence, to be erected and constructed upon the follow- 
ing-described parcel of land, situate, lying, and being in the county 
of Juneau and State of Wisconsin, and known and designated a: 
the county jail lot, in the village of Manston, Juneau county, Wis- 
consin, and to furnish all necessary materials for the same; said 
work to be done in a substantial and good, workmanlike manner, 
and said materials to be of best quality of their several kinds, and 

in accordance with the plans and specifications for said build- 
‘ ings, of even date herewith and signed by the parties hereto 

and hereby made a part of this contract, and to the accept- 
ance of H. C. Koch, architect, who is hereby declared to be the su- 
perintendent of said building, on or before tlie fifteenth day of Oc- 
tober, A. D. 1878. 

Aud the party of the second part, in consideration of the several 
agreements herein contained by parties of the first part, — to pay to 
said parties of the first part for said work and material the sum of 
ten thousand nine hundred dollars (310,900.00) as follows: In 
monthly installments, to the value of said work as the same shall be 
done and furnished upon the certified estimates of the said architect 
and superintendent, less fifteen per cent. of the amountof each, such 
estimate to be retained and withheld until the completion and ac- 
ceptance of said work and of furnishing of materials for the same. 

It is mutually agreed by and between the parties hereto that all 
questions as to the quality of work done or materials furnished 
under this contract and as to the true intent and meaning of said 
plans and specifications shall be referred to and decided by the 
GO—!)4 ’ 


4 


‘ 
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building committee appointed by said county or said archi- 
98 tect and superintendent without reference to any other per- 

son or persons, and that the parties hereto shall submit to 
and abide by their or his decision in the prémises, and that all of 
said work shall be done and said materials furnished under their or 
his supervision and pursuant to his directions. 

It is further mutually agreed by and between the parties hereto 
that.in case any changes shall be mnade in said plans and specifica- 
tions whereby the cost of doing said work or furnishing said ma- 
terials shall be increased or diminished, of any extra work or 
materials furnished in the course of said job, such increase or 
diminution and such extra work or materials shall be estimated 
and valued upon the basis of the price hereinbefore fixed, and no 
such change of plans or specifications or extra work or materjals 
shall operate to extend the time hereinbefore fixed for the completion 
of said work and the furnishing of said materials, unless sach 
extension of time shall be expressly agreed upon by and between 
the parties hereto. , 

In presence of— 


It is further mutually agreed by and between the parties 

99) hereto that the inside blindsand the work connected therewith, 

as mentioned in said specifications, are to be omitted ; also 

that the tin roof on the residence part of said building, as mentioned 

in said specifications, is to be omitted and shingles of the best quality 

substituted therefor; also that the galvanized-iron main cornice,. as 

mentioned in said specifications, is to be omitted and wood corttice 

substituted therefor, and also that the ceiling of the lower tier: of 
cells, }-inch boiler plate, is to be omitted. : 
THOS. P. CAMERON. ~ : 


WILBER A. SYKES. 
EUGENE SYKES. 
JNO. TURNER. 
JUNEAU CO., 
By T, P. NAUGHTIER, 
J. W. TARBOX, : 


Building Committee. 


EXHIBIT 4. $ 


Articles of agreement made and concluded this twelvth day of July, 
A. D. 1878, between Thomas P. Cameron, Wilber A. Sykes, and 
A. Kugene Sykes, of Manston, Juneau county, Wisconsin, parties 
of the first part, and the Manston Plow and Iron Works, of the 
same place, by B. M. Carter, manager, party of the second part. 


The said party of the second part, for the consideration 
J00~—sihereinafter mentioned, does, for himself, his heirs and 
executors and administrators and assigns, — that he sliall 

and will, on or before the fifteenth day of October next, after the 
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date thereof, furnish, manufacture, and place in position all the 
iron-work required to be used in the erection and completion of the 
Juneau county jail in aecordance with the plans and specifications 
now on file in the office of the county clerk of said county under 
the head of iron-work, said work to be fully completed by the said 
fifteenth day of October, 1878, next. 

[n consideration whereof the said parties of the first part do, for 
themselves, their executors and administrators, covenant with the 
said party of the second part, his executors, administrators, and as- 
signs, weil and truly to pay unto the said party of the second part, 
his executors, administrators, and assigns, the sum of two thousand 
eight hundred and seventy-five dollars, which amount is to be paid 
as follows: Eighty-five per cent. of the estimate by the supervising 
architect of the amount of iron-work done to be paid to said party 
of the second part by the said parties of the first part when each 
estimate is made, and the remaining fifteen per cent. to be paid 

when the jail is completed and the same is accepted by the 
101 “building committee” appointed by the county board of su- 
pervisors of Juneau county. 

And for the performance of all and every the articles and agrée- 
ments above mentioned the said parties do hereby bind themselves, 
their executors, administrators, and assigns, each to the other. 

[In testimony whereof the said parties have hereto interchangea- 
bly set their hands and seals the day and year first above written. 


THOs. P. CAMERON. SEAL. | 
WILBER A. SYKES. eae 
A. EUGENE SYKES. SEAL. 
MANSTON PLOW AND IRON WORKS,  [seat.] 


By B. M. CARTER, Manager 


In presence of— 


CHAS. N. HOLDEN. 


102 Circuit Court of the United States, Western District of Wis- 
consin. 


SARAH May. 


is 


Tue County or JuNEAU. J 


KXnow all men by these presents that we, Sarah May and Joseph 
R. Dunlop, of the city of Chicago, in the State of Illinois, and Gerry 
W. Hazelton, of the city of Milwaukee, in the State of Wisconsin, 
are held and firmly bound unto the above-named county of Juneau 
in the sum of five hundred dollars, to be D iid to the said county of 
Juneau; to which payment, well and truly to be made, we bind our- 
selves and each of us, jointly and severally, and our and each of our 
heirs, executors, and administrators, firmly by the presents. 

Signed and sealed and dated the 3rd day of May, A. D. 1887. 

Whereas the above-named plaintiff, Sarah May, is about to prose- 
cute a writ of error to the Supreme Court of the United States to 
@ 
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recover the judgment rendered in the above-entitled suit by the cir 
cuit court of the United States for the western district of W 1s- 

103. consin in favor of the said defendant and against the said 
plaintiff: 

Now, therefore, the condition of this obligation is such thie at if the 
said plaintiff, Sarah May, shall prosecute her said writ of error to 
effect and answer all damages and costs if she fail to make her plea 
good, then this obligation shall be void; otherwise the same shall 
be and remain in full force and virtue. 

SARAH MAY. | SEAL. 
JOSEPH R. DUNLOP. | SEAL. 
GERRY W. HAZELTON. [sear 


— a ee 


STATE OF ILLINOIS, | : 
County of Cook. | 7 


We, Sarah May and Joseph R. Dunlop, above named, being duly 
sworn, severally depose and say that we are each of us worth the 
sum of one thousand dollars over and above all our indetedness 
and property exempt from execution. 

SARATT MAY. 
JOSEPIT R. DUNLOP. 


Subseribed and sworn to before me this 5rd day of May, 1887. 
PHILIP A. HOYNE, 


[7 N ( oO} MISS SfOstle gd. N. DD. [ il. — 


. 


104. Mitwauker Country, ss: 


Gerry W. Hazelton, above named, being duly sworn, says ke is 
worth the sum of one thousand dollars over and-above all lis.la- 
bilities and property exempt from execution | 

GERRY: W. HAZELTON.’ 

Subseribed and sworn to before me this 7th day of May, ISS7. 

RR. BLOODGOOD, 
( OMMIsZsION y ¢ Yreull (ourt [] NS 


Bond approved this 9th day of May, A. D. 1887. ; 
R. BUNN, - 
Dist. Judge. 


‘ eal 
105 (Endorsed:] Bond on writ of error. Filed May 9, 1887. 
I’. M. Stewart, el’k. ’ 
‘ 
106 Uwnitep States or America, |_| : 
Western District of Wisconsin, (°° 


I, F. M. Stewart, clerk of the circuit court of the United Stafes of 
America for the western district of Wisconsin, do hereby certify that I 
have compared the writings annexed to this certificate with the orig- 
inals now in my custody and they are true copies of their respective 
originals and are correct transe ripts therefrom and of the whole 
thereof now on file and remaining of record in my ollice and the 
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original writ of error and citation on writ and copy of bond on ap- 
peal. 

[n testimony whereof I have hereunto 

Seal U.S. Cireuit Court, set my hand and duly affixed the seal of 

Western Dist. of Wis- the said court, at the city of Madison, in 

consin. the said western district of Wisconsin, 

this 6th day of August, in the vear of 

our Lord one thousand eight hundred and eighty-seven, and of the 

Independence of the said United States the one hundred and twelfth. 

F. M. STEWART, Clerk. 


107 In the Supreme Court United States. 
UNITED STATES OF AMERICA, 88; 


To Juneau County : 

You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States, to be holden at Washington on 
the second Monday of October next, pursuant to a writ of errer filed 
in the office of the clerk of the cireuit court of the United States for 
the western district of Wisconsin, wherein Sarah May is plaintiff 
and you are defendant in error, to show cause, if any there be, why 
the said judgment in the said writ of error mentioned should not 
be corrected and speedy justice should not be done to all parties in 
that behalf. 

Witness.the Hon. Romanzo Bunn, judge of the district court of 
the United States for the western district of Wisconsin, this 9th day 
of May, A. D. 1887, and of our Independence the 111th year. 

R. BUNN, Judge. 


108 [Endorsed:] Supreme Court U. S. Sarah May, pl’ff in 

error, vs. Juneau County, d’f’tin error. Citation. Service 
hereof admitted this 9th day of Aug’t, 1887. J. J. Hughes, Pinney & 
Sanborn, att'vs for d’f’t in error. 


Endorsed on cover: W. Wisconsin C.C. U.S. No. 94. Sarah 
May, plaintiff in error, vs. The County of Juneau. Filed September 
2, 1887. 
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THE SUPREME COURT 


OF THE UNITED STATES. 


SARAH MAY, 
Plaintiff in Error,} | 
vs. 

THE COUNTY OF JUNEAU, 


Defendant in Error. 


STA'TEMENT OF FACTS. 


The Plaintiff, who was a resident of Chicago, LIlli- 
nois, brought suit in the Western District of Wis- 
consin, to recover damages alleged to have accrued 
to her as assignee of Patent No. 25,662, issued to 
Kdwin May, of Indianapolis, Indiana, October 4th, 
1859, for an improvement in the construction of 
prisons, Which patent was renewed for seven years 
October 4th, 1875, and which expired October 4th, 
LS80. The patent had expired at the time the as- 
signment was made, and the patentee had died, and 
the assignment was made to his widow some time 
after his death. by George T’. McGinnis, administra- 


4 


tor de bonis non of the patentee’s estate. It is 
claimed that the assignment from McGinnis to the 
Plaintiff herein, who was the widow of the patentee, 
conveyed to the Plaintiff the Chose in Action, or in 
other words the right to bring suit in this case. 


The case came on to be heard in the Western Dis- 
trict of Wisconsin, at Madison, Wisconsin, before 
his Honor Judge Bunn, of the Western District of 
Wisconsin. The Plaintiff made a prima facie case 
and rested, and the Defendant, after introducing 
certain testimony, not important to be considered, 
asked the Court to take the case from the jnry, on 
these grounds, substantially : 


First. That the Plaintiff had no right to com- 
mence proceedings in this case, for the reason that 
the assignment of the administrator to her, did not 
cover past infringements. 


Seconp. Because a County could not be held 
liable for the infringement of a patent. 


And after argument the Court adopted the posi- 
tions taken by Counsel for Defendant County, and 
directed a verdict for Defendant, to which the 
Plaintiff duly excepted, and upon which rulings the 
case was brought to this Court on writ of Error. 


The questions raised in this case are identical 


with a part of those raised in the case of Fond Du 
Lac vs. May, No. 61, on the Calender for this term 


of this Court, and for all practical purposes the posi- 


tion taken by us in that case, might be adopted in 
this one, but as the rule requires it, and Counsel in 
this case are not bound to take notice of the briei 


D 
filed by us in that case, we deem it proper to file a 
short argument herein. 


FIRST. 


The question of Mrs. May’s right to bring 
suit for past infringement, is one which must 
depend upon the construction of certain language 
in the contract of conveyance, between George T. 
McGinnis, the Administrator, and Mrs. May. 


The circumstances briefly stated as shown by the 
record are these: May, the patentee, who had taken 
out qnite a considerable number of patents at an 
early date, but apparently realized little or nothing 
from them, as is common in the history of most in- 
ventors, died absolutely insolvent, that is to say, 
there was not enough of his estate, as appears from 
the record, to pay for the expenses of administra- 
tion and pay his creditors the amount of theirclaims. 
He left a widow penniless, and after struggling with 
the insolvent estate for a time, his son, Edwin For- 
rest May, seems to abandon the situation, and it 
was then turned over by the Court to Gen. McGin- 
nis, who, administrating, found it necessary to re- 
port to the Court that the property of the estate 
had been sold, and the proceeds distributed, except 
the rights of Defendant in certain letters patent, 
which had not been disposed of, and that there was 
a favorable opportunity for selling such rights; that 
it was proper in his judgment to sell them at private 
sale. While we are not at liberty to inquire into 
the motives of Gen. McGinnis in this transaction, 
it may be perfectly fair as a matter of argument, to 
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assume, that in these patent rights he recognized 
the only thing that could be of service to the widow : 
of the deceased inventor, thus left to fight her way : 
in the world alone, and that he took the shortest 

and best legal method known to him as a lawyer, to ‘ 
convey them and everything appertaining to them, 

into their hands. Ic would be idle for an adminis- : 
trator to attempt to make anything out of patent . 
rights, especially if they were of no particular im- 
portance or value, as undoubtedly was the case with 
all others except: this particular one. Whatever 
could be realized from them, must be the result of 
personal efforts of some one actually interested in 
turning them to the best account possible. It was 


the decent, equitable, and proper thing to do; un- egies 
doubtedly was understood by both the administra-__. she 


tor and the Court, to give Mrs. May the benefit of 
whatever there was in them, and no amount of ar- 
gument will serve to dispose the mind of a Court, 
acting without prejudice, against the conveyance in 
question, simply because the consideration therefor . 
was small. It might do to influence a rural jury, . 
but even there the argument might be fairly and 
forcibly made, that under the peculiar circumstan- | 
ces in this case, the consideration of $15 cut no fig- | 


ure in the case. 


It is subject in which the Defendant is not in the 
slightest degree interested, except as the possibility 
might arise that they would be obliged to pay a 
second time to the representatives of the estate, a 
thing which the administrator and the Court plainly 
intended should never occur. It may be argued, as 
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it was before the Circuit Judge, and evidently with 
some effect, that the other patents in the case were 
the valuable ones, and that this was mentioned as 
a mere matter of formality, it having expired, but 
it is just as fair to argue that the others counted for 
nothing, as was the fact, and that this particular 
patent was all that there was of value in the trans- 
fer. That which is of record may be noticed by the 
Court, and although the other patents were in ease, 
nothing has ever been heard from them in the 
Courts, while the snits upon this particular patent 
are largely noticed in the Federal Reporter for some 
years past, with one unvarying result, except in this 
particular case, where Judge Bunn relieved the jury 
of any responsibility. It may be also a significant 
fact, that although these cases have been before the 
Court for now several years, and have come to be 
of wide reputation, it does not appear to be reported 
anywhere that Gen. McGinnis, or any person inter- 
ested in the estate, bas anywhere appeared to claim 
rights adverse to Mrs. May. 


We venture to offer the suggestion, therefore, 
that so far as this Defendant is concerned, or any 
Defendant in these cases, any such representatives 
of the estate are estopped by the open, public, widely 
public, action of Mrs. May in prosecuting these suits 
in her individual name and capacity as assignee. 
Everything which surrounds the case, so far as 
outside circumstances are concerned, point uner- 
ringly to the fact that Mrs. May is, and was in- 
tended to be, sole owner of the rights of action, 
which had accrued to her deceased husband during 
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his lifetime, up till the expiration of the patent ; that 
so far as this County was concerned, or any Defen- 
dant in a similar case is concerned, they have a per- 
fect defense to any subsequent action, which could 
possibly be brought by parties not in the records of 
the Court, merely for Marion County, Indiana, but 
for the reasons just before stated. 


The point raised then by Defendant is technical 
rather than substantial, as eventually the County 
could be held to respond in damages to some one, 
if not to the Plaintiff in this case. It is argued on 
the part of the defense, or was on the trial below, 
that the scope of the petition for right to sell, filed 
by the Administrator with the Court of Marion 
County, was too narrow to admit of the sale of 
rights for past infringements; but this argument is 
specious and unreal, forthe administrator recites that 
evervthing has been sold which appertained to the 
estate, and the proceeds, except these rights. If he 
had not intended to convey, or to ask for a license 
to convey, everything remaining to the estate, he 
oartainly would have specifically mentioned the 
rights to sue for infringement, as well as to sell the 
right to the patent. Of course it would have been 
an absurdity to have asked specifically to sell the 
right to this particular patent, which was not 7 
esse, having expired a long time previous, and by 
fair construction he did ask the privilege to sell any 
rights appertaining to this patent, and the Court 
must be presumed either to have been ignorant of 
that which was before him for action, or not to 
have fully understood the effect of that which was 
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asked, viz: toclose out the estate. And after grant- 
ing such license, the record shows that the deed in 
question particularly recited this patent, the date 
of its issue, and the date of its extension. Now the 
Administrator knew, is presumed to have known, that 
this patent would have expired October 4th, 1873. 
If it had not been extended, and the extension did 
expire October 4th, L880, and the record shows, that 
after baving carefully examined the deed of convey- 
ance to this Plaintiff, the same was duly approved by 
the Court. Upon well settled principle so common 
as to need no citation of authorities or cases, after 
such action, when no one directly interested to any 
possible extent raises the question, another Court 
will not listen to it where raised by uninterested 
parties in a collateral way. 


In May vs. Mercer County, 30th Fed. Rep. 246, the 
Court very aptly states on page 250, “The Marion 
Circuit Court of Indiana, had jurisdiction of the 
subject matter, that is, the estate of Edwin May, 
and it is a Court of general jurisdiction, and that 
Court has confirmed the sale of this right of action, 
hence this Court will not attempt to revise that 
judgment, and declare that by the Statutes of Indi- 
ana that Court could not legally sell such estate, 
or that the order given by that Court was not broad 
enough to include this chose in action. ‘That Court 
has construed its own order by confirming the sale, 
and this Court will not attempt to revise it.” 

The learned Judge there stated, it seems to us, ina 
nut shell, the well settled principles of law applicable. 
Upon this same point the learned Judge of the 6th 
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Circuit, in May vs. The County of Logan, 30 Fed. 
Rep. upon pp. 253, 254 and 255, very carefully reviews 
the situation and passes upon the same question, 
citing numerous authorities of this and other Courts 
in support thereof. The only dissenting opinion in 
all the line of these cases, from the general current 
of decisions, was in this case below, and they were 
made upon the authority of Moore vs. Marsh, 7th of 
Wallace, 515, and Dibble vs. Auger, 7th of Blatch- 
ford, 86. That the decision in those cases seer 
not to have been fully apprehended, or even carefully 
considered by the learned Judge in this case, is 
clearly demonstrated by the Circuit Court for the 
Eastern District of Michigan, in the case of May vs. 
Saginaw County, Judge Brown of Detroit presiding, 
which case is reported in the 32d Federal Reporter, 
659. In Moore vs. Marsh, where the patent was yet 
alive, the language was not so broad or so compre- 
hensive as this, and where there appeared to be no 
intention upon the part of the grantor to assign any 
right to bring action for past infringements, it was 
simply held that he did not assign such right, and 
as Judge Brown aptly remarks, “It is strange that 
it should ever be contended that he did.”” In tke 
case of Dibble vs. Auqur, the facts in the case were 
so different from those in the case at bar, that it 
could hardly be considered analogous. Counsel 
will not here attempt a discussion of the case, since 
that of Judge Brown, in May vs. Saginaw County, 
has left but little to say upon the subject. It does 
not seem as if there could be serious doubt as to the 
error of the District Judge, in that particular in-this 
case. 


1] 


The next question to be considered, is that of 
ultra vires. And here again the question has been 
very fully considered at Circuit in the cases hereto- 
fore stated. The history, we think, of this line of 
cases, since they are matters of common report in 
legal publications, may be properly traced. Judge 
Bunn in this case on demurrer, first held against 
them pro forma. Inthe next instunce, Judge Dyer, 
in May vs. the County of Fond Du Lac, passed upon 
the question favorable to us, as appears from tke 
record in that case now before this Court, although 
his language is not given. In doing so, he but fol- 
lowed the views of Justice David Davis, in May vs. 
The Commissioners of Johnson County, District of 
Indiana, in 1872. ‘This case is not reported, but we 
produce with this brief a certified copy of the charge 
of Judge Davis to the jury. Judge Bunn, upon the 
trial of this case held against us, as appears from 
the record, but about the same time, in the 
cases of May vs. Logan and Seneca Counties, Judge 
Jackson, after careful research, held to the op- 
posite view. Later on, in the same volume of 
the Federal Reporter, Jude Barr, of the District 
of Kentucky, held with us. Again, Judge Thayer, 
in the 31st Federal Reporter, in May vs. the Coun- 
ties of Ralls, Jefferson and St. Genevieve, tried in 
the Eastern District of Missouri, held the same way. 
Judge Leavett had before made an adverse holding 
in the case of Jacobs vs. Hamilton County, a case as 
we think verv hastily decided upon an entirely ere 
roneous view of the case of Mighels vs. Com’rs, 7th 
Ohio State, 110. Inthe Mighels case, the plaintiff 
on a dark night fell through an unprotected stair- 
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way of the Hamilton County Court House and was 
injured. The Supreme Court of Ohio held, that the 
County was only a legal division of the State for 
governmental purposes, and that the County or 
tax-payers were not liable for neglect in such a case. 
Upon the strength of that opinion, which was emi- 
nently correct, Judge Leavett reached the conclu- 
sion that a County could not be held liable for the 
infringement-of. a patent, and Judge Bunn adopted 
that view. 


The question is so plain and so squarely stated, 
that extensive argument does not seem to be neces- 
sary, and as the time for the preparation -of this 
brief is very limited, we do not think it necessary 
or proper to cite authorities or further discuss the 
point. <. 

We think the learned Judge below erred also in 
this respect, in directing a verdict for the Defend- 


ant, and that a new.trial should be granted by this | 


Court. 


M. C. BURCH, 
Of Counsel for Plaintiff in Error. 
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SUPREME COURT OF THE UNITED STATES 


OCTOBER TERM. 1890. 


SARAH MAY, Plaintiff in krror. 
Vs. 


JUNEAU COUNTY, Defendant in Error. 


STATEMENT OF FACTS. 


This case is the same, in its general features, as Found du 
Lac County vs. May, being No. 61 of this term. 

The plaintiff in error commenced this action on the case 
September 23, 1885, for an alleged infringement of a patent 
granted to Edwin May, October 4, 1859, for fourteen years, 
and duly extended to October 4, 1880. P. Ree., 5, 17-19. 

The infringement alleged in the complaint is that the de- 
fendant in error «did make and use, and caused to be made 
and used,” certain specimens of the device in question.  P. 
Rec., 4. The infringement claimed to be shown in proof 
consists only in the alleged use of an old device, consisting 
of a lever and bar operated on the outside of a jail corridor, 
instead of the inside. The use of the lever and bar on the 
inside of the corridor would be lawful, as they are ancient 
contrivances: but it is claimed that the extension of the bar 


through the corridor, and the use of the lever on the outer 


) 


wall, being thus done with greater security to the jailor, and 


less opportunity of escape to the prisoners, is patentable as - 
- e 


“a machine, a manufacture, a composition of matter or an. 


ss 


art. 


The facts shown by the record are that Juneau county.: 


through a building committee of its board of supervisors, ' 


made a building contract for the erection of a county jail 


with Cameron & Sykes June 21,1575. The contractors , 


were to furnish all the materials and complete the building 


by October 15, 1879, according to certain plans and specifi- 


cations. P. Rec., 41. The specifications contained the fol- ‘ 


lowing provision as to the May patent: 

«The cell doors are locked by a wrought tron shut-bar 
working on two staples for each door, . . . these bars on 
lower tier of cells extend to outside face of corridor enclosure. 
with quarter-inch thick bolts riveted on the face to secure 
the bar handle, the handle to be in the form of a lever, se- 
cured on the bottom with a Scandinavian lock. The shut 
or lock bar for the upper tier of cells)... to extend 
through the wall into the hallway and turnkey room, with 
a plate anchored to the wall, with the same kind and qual- 
ity of lock for the handle.” P. Ree., 8. 

This is substantially the same as the fourth specitication 
of the May patent. P. Rec., 15. 

The original contractors, Cameron & Sykes, sub-let the 
iron work to one Carter, who put in the bar handle and 
lock described in the specifications without obtaining any 
license to use the device from the patentee. P. Ree., 14, 
4-5 43: 

The county board of supervisors accepted the jail from 
the contractors January I, 1879. None of its officers or 
agents Knew of the alleged infringements, or ever heard, 


until July 21, 1885, that the contractor or subcontractor had 


7 


_* * 


_ es ae 


7} 


not obtained a license to use the patent. P. Rec., 9, 10, 15; 
©. Rec. 20: 41. 

The patent expired October 4, 1580, about twenty-one 
months after the county took possession of the jail; ‘and 
since the said jail was completed with the said device for 
lock and unlocking the cell doors, there had been no occa- 
sion to use the same for locking prisoners in any of the cells, 
and that in fact since January 1, 1879, at which time said jail 
was first occupied and used by defendant, no prisoner re- 
quiring to be locked in his cell has been committed to or 
contined in said jail. r. mec., 39; OC: Rec. 42. 

The title of the plaintiff in error to the cause of action set 
up in the complaint is deduced as follows: Edwin May, 
the patentee, died testate February 27, 1580, after the al- 
leged infringement, and before, the expiration of the ex- 
tended term of the patent. Letters testamentary were 
issued to Edwin F. May in May, 1880, who resigned his 
trust, and on June 7, 1880, letters of administration were 
issued to Geo. F. McGinnis. P. Rec., 19,20. On Decem- 
ber 31, 1881, the administrator made his petition to the 
court, stating that he had administered the estate * except 
the right of the decedent in certain letters patent from the 
United States of America, which have not been disposed 
of: that there now offers a favorable opportunity for selling 
such rights; that the same are of little value, and that your 
petitioner believes that it is for the best interest of the estate 
to sell said rights at private sale without appratsement or 
advertisement, saving the cost thereof.” P. Ree. 22. 

The court thereupon made the following order: 

«That said administrator is now authorized and empow- 
ered by the court to sell said rights at private sale without 
advertisement or appraisement, «ind is ordered to report his 
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doings at the next term of this court.” P. Ree., 22, 23. 


On March 7, 1882, the administrator made the following 
report: i 

“George F. McGinnis, administrator de bon/s non of the 
estate of said decedent, Edwin May, presents the following 
report of his doings in respect to the order heretofore en- 
tered in this court authorizing said administrator to sell at 
private sale the rights of said estate in certain letters patent. 
This administrator made diligent efforts to secure bids for 
such rights, and on the rgth day of January 1582. Mrs, 
Sarah May did bid therefor the sum of fifteen dollars, and. 
that being the best offer the said administrator could pro- 
cure, such rights were by this adminigtwgtor sold to said 
Sarah May; and said Sarah May wae said bid, this 


administrator executed to her a deed of assignment of such 


rights, which he now brings into court for approval.” P. 
Rec., 2 3. 
The deed of assignment recites that Edwin May, deceased. 
did during his lifetime obtain of the United States, certain 
letters patent for inventions and discoveries, as follows: 
ist. The patent in suit in this case, dated October ‘*, 
1859, and extended October 4, 1874, No. 25,662. 
2d. Certain letters patent dated December 27, 1870, 
No. 110,483. 
3rd. Letters patent dated June 28, 1870. No. 104.865. 
ith. Letters patent dated May 4, 1869, No. 89.782. 7 
5th. Letters patent dated January 26, 1869, No. 86, 312: 
and 
6th. Certain letters patent dated April 30, 1869, No. 
$35,972. 
That said administrator did on January 19, 1882, at pfti- 
vate sale, sell all and singular the letters patent aforesaid, 
and all the right, title, interest, claim and demand of said es- 


tate in, to, by, under and through the same to Sarah May 


for fifteen dollars ($15). that being the highest and best bid 
and offer for such rights. 

Now, therefore, to all whom it may concern, be it known 
that for and in consideration of the said sum of tifteen dol- 
lars ($15) to me in hand paid, and in pursuance to the or- 
der and authority aforesaid. 4 the said (seo. r. NIcGinnis. 
as administrator of the estate of said Edwin May, deceased, 
have sold, assigned, transferred and set over, and do hereby 
sell, assign, transfer and set over, unto the said Sarah May 
all the right, title, interest, claims and demands whatsoever, 
which the said estate of said Edwin May, deceased, has in, to, 
by, under and through the said improvements and the letters 
patent and extensions thereof therefor aforesaid: the same 
to be held and enjoved by the said Sarah May for her own 
use and behoof and for the use and behoof of her legal repre- 
sentatives to the full end of the term for which said letters 
patent and extensions thereof are or may be granted, as 
fully and entirely as the same would have been held and en- 
joved by said estate had this assignment and sale not been 
made, and as, by and under the order and authority afore- 
said, I, as such administrator, can or ought to grant, selk and 
assign the same. P. Rec., 25, 26. 

The defendant pleaded the general issue, the statute of 
limitations, the manner in which the improvement was placed 
in the jail of the county, and that it was not hable in this ac- 
tion on the ground that a county cannot be held lable for 
the wrong of its servants or ofhicers: also that the alleged 
improvement was not patentable. P. Rec., 7, 5. 

Upon the trial, and after the evidence was in, the court, 
on motion of the defendant, directed the jury to render a 
verdict for the defendant on the grounds: (1) That the de- 
fendant is merely a territorial division of the state, existing as 


a political subdivision thereof. and cannot be held lable for 
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the infringement of the patent; (2) that the right of action 
herein has never been assigned to the plaintiff. 

Which motion was on both grounds sustained by the 
court. The jury thereupon being instructed in the law 
by the court rendered a verdict, in which they found for the 
defendant, under the direction of the court. Judgment was 
entered upon the verdict and for costs against plaintiff. 


P. Rec. 11, 16. 
ARGUMENT. 


The defendant in error insists: 

First. That the alleged improvement in the construction 
of jails is not “a machine, a manufacture, a Composition of 
matter or an art,” and so is not patentable. 

Second. That the defendant in error, being a county, is 
not liable for the alleged infringement. 

Third. That the plaintiff has no title to the cause o 


—— 


action 


It is claimed by the plaintiff in error that the first and 
fourth claims of the May patent are infringed by the con- 
struction of the defendant's jail. The tirst claim of the 
patent is an angle door; the fourth is the interposition be- 
tween the jailer and the prisoners of a corridor through 
which the shut-bar which locks the cells runs, operated by a 
lever outside of such corridor. 

But the angle door is an old device long and well known 
before the patent was taken out. The witness Moulton, for 
the plaintiff, testitied on cross-examination as follows: 


«IT think an angle door is old; have never seen them in 


jails; have seen angle doors and curve doors and illustra- ; 


tions of them in books many vears before 1859.7 P. Ree., 
i4. ' 

The essential point of the case in respect to the question 
of patentability is whether the extension of a lever attached 
to a bar, both of which lack novelty, through a corridor or 
wall so as to interpose between the prisoners and the jailer 
a space for his and their protection, can be made the subject 
of a patent. [tis insisted on the part of the defendant in 
error that this is merely using an old device in a new situa- 
tion without invention, and with the same mechanical opera- 
tion. [tis the same in substance as the use of a ladder 
upon a hotel for a tire-escape, or to use a long key to unlock 
a cell door through a grating. The operation and effect 
are precisely the same whether the lever and bar are oper- 
ated outside or inside the grating or corridor. It is a mere 
lengthening of a bar. 

Suppose, instead of lengthening the bar through the cor- 
ridor, the patentee had sought a patent upon an arm-hole 
through the grating, so that the jailer could reach threugh 
into the corridor and work the lever and shut-bar: the same 
result would be thus accomplished; but it seems clear that 
the arm-hole in connection with the corridor grating and 
iever and bar, all being old, would not be patentable. 

The use of an old method to produce new results is not 
the subject of a patent, as in the case of a peg used to keep 
the seat of a cornplanter from tipping. 

The Cornplanter Case, 23 Wall., 232. 
The Cupola Furnace Case, 104 U.S., 491. 


It seems that an improvement in the construction of jails 


is not the subject of a patent, not being a machine, a manu- 


facture. or a composition of matter or an art. 


Facobs v. Baker, 7 Wall., 259. 


s 


A result or effect is not patentable. 
Carver v. Ilyde, 16 Pet., 513. | 
New Process Fermentation Co. v. Maus, 20 Fed. 

Rep., 125: : 

Le Roy v. Tatham, 14 How., 156. 


Case v. Brown, 2 Wall., 320. 


Nor is a mere change in location, by putting an old dé- 
vice in a different position with regard to another old devicv. 


Manufacturing Co, v. Ladd, 102 U.S... 408. ; 


It is submitted that the use of the old device in question 
In a new position outside a space or corridor ts a mere 
change of location, and is not an invention, and has no new 
mechanical effect, and that the law cannot take notice of the 
motive of the inventor or the new effect or result of the use 


of the old device. 


Tucker v. Spaulding, 13 Wall., 453. 
Brown v. Prper, 91 U.S., 37. 
Burt v. Evory, 133 id., 349. 


fill v. Wooster, 132 id., 693. 
Watson v. C., 1, St. L. & C. R. Co., 132 id., 161. 
Aron v. Manhattan PR. Co., 132 id., 34. 
St. Germain v. Brunswick, 135 id., 227. 
Hleald v. Rice, 104 U.S., 754. 
Hlall v. Macuneale, 107 id... go. 
Thompson v. Borssellier, 114 1d., 1. 
Dunbar v. Meyers, 94 1d., 187 7 
Stephenson v. Brooklyn C. 7. R. BR. Co., 114 id., 1 19. 
Double-pointed Tack Co. v. Two Rivers Mfg. Ca. 
109 U.S., 117. 
Pickering v. McCullough, 104 id., 318. | 
Hendy v. Golden State, etc., Works, 127 1d., 370. 
Forbush v. Cook, 2 Fisher, 669. 


Ge. 2. eaeew 


The patent expired October 4, 1880. In 1878 the county, 
through a building committee of its board of supervisors, 
made a contract for the construction of a complete jail with 
a tirm of builders, Cameron & Sykes. The latter sublet 
the iron work to one Carter, who caused to be pul in the 
lever and bar alleged to be an infringement of the May 
patent. The specifications in the contract provided that 
such a lever and bar, which are almost precisely the same as 
those described in the specifications of the May patent, should 


be put in the jail. The county took possession of the jail 


January 1, 1879, 6u/¢ made no use whatever of the lock in 


question down to the time of the trial im “fanuary, 1837. 
O. Rec., 42. 

None of the officers or agents of the county ever knew 
until long after the expiration of the patent that there had 
been any infringement, or that any infringement was claimed. 
,. ite Is, 39. 40. 

Our contention now is that the county did not make or use 
the device in question, but that this was done by Carter, the 
subcontractor, and that it was Carter’s duty, under the con- 
tract and specifications, to procure a license from the patentee, 
if the design was patentable, and the patent valid, as now 
assumed for the purpose of this argument. Certainly the 
county never used this device in any way, shape or manner. 
No prisoner requiring to be locked up in his cell was ever 
contined in the jail. The jailer of the county never made 
the slightest use of this improvement. It is submitted, 
therefore, that the defendant in error cannot be held liable 
for an infringement for ws¢vg the device in suit. 

Nor did the county make or manufacture the design in 


question. This was done by an independent contractor. 
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The force of the contract and specitications was that the 
contractor or subcontractor should pay for a license to put 
in the improvement. | 

This point was clearly ruled by the late Mr. Justice 
CLIFFORD in the case of Lighluer v. Brooks, 2 Cliff., 287. 
In that case the plaintiff claimed an infringement of car 
boxes called « Lightner boxes.” The defendant signed the 
contract with one Bradley to construct certain passenger 
cars with such « Lightner boxes.” The contractor infringed 
Lightner’s patent, and Lightner sued the defendant, alleg- 
ing that by the contract in question he had authorized the 
infringement. It was held he was not liable. The court 
says: 

‘¢ When the defendant in this case contracted that the cars 
should contain the improvement of the plaintiff, he did not 


command or authorize the contractor to infringe the patent 


of the plaintiff. .  . The person contracting in this case 
was not the servant of the defendant. .  . Where parties 


contract for implements, machines or structures without 
any knowledge that the contractor is an infringer or intends | 
to use an improvement without authority, it is not the just | 
and legal implication from the contract that the party order- , 
ing the articles contemplates that the contractor will violate * 
the rights of the patentee, or that he thereby commands or. 
directs an infringement. Such contracts are now of daily 
occurrence; and unless there is some proof of concert, or 
something in the terms of the contract to indicate a contrary 
intent, the presumption must be that the person ordering’ 
the article either supposed that the contractor had the right 
to use the improvement, or, as part of the price to be paid 
by the purchaser of the article ordered, would procure the 


right of use from some person authorized to grant it for that 


purpose.” * 


> 


1] 


Clearly, therefore, as it 1s submitted, the county never 
made or used the improvement in question. This was done 
by a subcontractor, who fatled to obtain a license from the 
patentee. 

The county merely purchased a completed jail. The 
lock in question was in the jail, but was a part of it. The 
county did not purchase a lock, but purchased a jail. 

Suppose a person buys a house containing a patent device 
for the supply of water, but makes no use whatever of it; 
suppose again he buys a house into which a contractor has 
built patent brick; he buys a_ house, not brick, and, of 
course, cannot be held liable for infringement. The county 
has used the jail as real estate, though it has never used the 
improvement in question. The materials in the improve- 
ment clearly belonged to the contractor, and the title passed 
to the county inasmuch as the alleged patented improvement 
did not add any new material, but simply changed the posi- 
tion or location of an old device: the principal object or 
effect of the use of the device was all that had any exist- 
ence; and as there was no use of the device by the county, 
and as it got no benefit whatever from the device in ques- 
tion, it should not be held lable for infringement. 

But we contend that the county cannot in any event be 
held liable for the infringement of the patent by its officers 
or agents. As said by Mr. Justice CLirrorD in the case 
of Laramie County v. Albany County, 92 U.S., 307, 311: 
“ Public duties are required of counties as well as of towns, 
as a part of the machinery of the state: and in order that 
they may be able to perform those duties they are vested 
with certain corporate powers, but their functions are wholly 
of a public nature. 


* * * 7 7 * . * 


“They are but subdivisions of the state, deriving even 
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their existence from the legislature. Their officers are | 
nothing more than local agents of the state.” 1 
A county is not lable for the misfeasance or nonfeasance J ‘ 
of its officers, agents or servants when pursuing: its public a 
duty. A county is a political division of the state, and is no , 
more liable for the tortious acts or negligence of its officers i 
or agents than the state would be in the absence of a statute 
imposing this lability. | 
Gilman v. Contra Costa Co., 68 Am, Dec., 294. 
Commissioners v. Mighels, 7 Ohio St., 109, 118. 
Comnonwealth v. Brice, 22 Pa. St., 211. 1 
Lorillard v. Monroe, 11 N. Y.. 392. 
People ex rel. v. Auditors, 74 a sii. 
Avincaid v. Hardin Co., 53 lowa, 430. 
flouse v. Commonwealth, 60 Ind., 58o. — 
llollenbeck v. Winnebago Co.. 95 M., 145. . 
fill v. Boston, 122 Mass., 344. 9 ) 
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Mehr v. Gange Co., 5 Neb.. 494. 


A county is not liable for the infringement of a_ patent 


upon the same rule of exemption. 


Facobs v. Commissioners, t Bond, 500. 


III. ; : 
Che plaintiff is not the owner of the cause of action al- | 
leged in the complaint, if any such exists, and the counts ! 
should not be held liable for infringement. 
The proceedings in the probate court for the assignment Y 


of this, with five other patents, are fully set out in the state- 


ment of facts: six patents altogether are described in the 


proceedings. One of these patents, being the one in sult 


here, had expired when this assignment was made. but the 


whole was sold for $15. 


The operative words of conveyance are: * All the right, 


a 


Rew 


— 


title and interest, clams and demands whatsoever which the 
said estate of said Edwin May, deceased, has in, under, by 
and through said improvements and the letters patent and 
extensions thereof therefor aforesaid.” 

The question here presented arose in /Jbb/e v. Augur, 7 
Blatch., 87. The court say: + By the naked assignment 
Robertson did not transfer to Dibble his claims for past in- 
fringements of the patent. There are no words therein 
looking to the past. The language is wholly future in its 
scope. In conveying all of Robertson’s + right, ttle, inter- 
est, Claim or demand whatsoever in, to or under” the patent, 
it conveys only the right to claims for infringements which 
should be committed after such assignment. The words 
‘claim or demand whatsoever in, to or under’ the patent 
are not sufficient to cover claims for past infringements.” 

Moore v. Marsh, 7 Wall., 315. 
Kaolatype Engraving Co. v. Hoke, 20 Fed. Rep., 
444- 

The language used in this assignment is. we contend, 
wholly inoperative to convey the right to past infringements. 
Suppose a person is the owner of a cause of action for tres- 
pass to land which accrued before his conveyance of the 
land to another; suppose he desires to convey the cause of 
action for trespass, and in order to do so makes a second 
conveyance of the land. It could hardly be contended that 
such a convevance would pass the cause of action. The 
administrator of Edwin May did not use apt words to con- 
vey the causes of action for previous infringements, and he 
is still the owner of them. 

It is submitted that the judgment of the circuit court 
should be affirmed. 

S. U. PINNEY, 
Attorney for Defendant in Error. 
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UNION STOCK-YARDS NAT. BANK VS. A. J. GILLESPIE ET AL., &C. 1 


1 Pleas in the circuit court of the | nited States for the north- 

ern district of Illinois, held at the United States court-rooms 
in the city of Chicago, in the district aforesaid, before the Hon. 
Walter Q. Gresham, judge of the circuit court of the United States 
for the seventh judicial circuit, on Wednesday, the twenty-fifth day 
of May, in the adjourned May term of said court, in the year of our 
Lord one thousand eight hundred and eighty-seven, and of our In- 
dependence the one hundred and eleventh year. 


WM. H. BRADLEY, Ckcek. 


A. J. Gitiespre, Thomas E. Giivespie, and Louts J. 
Gillespie, as Copartners Doing business under 
the Firm Name of A. J. Gillespie and Co., 

Us. 

THE Union Srock-YArRpDs NATIONAL BANK, FRED- 
erick J. Rappal, Lawrence L. Rappal, and Fred- 
erick J. Rappal, Jr., Composing the Firm of 
Rappal, Sons and Co. 


-In Chancery. 


NortTHERN District or ILLINOIS, 88: 


Be it remembered that on the fifteenth day of January, 1886, came 

the complainants, by their solicitors, and filed in the clerk’s office of 

the circuit court of the United Stctes for the northern district 

2 of Illinois, at Chicago, in said district, their bond for costs and 

bill in said entitled cause; which said bond and bill are, re- 
spectively, in the words and figures following, to wit: 


Bond for Costs. 


UnitEpD STATES OF AMERICA, \ ie 
Northern District of Illinois, j einai 


Circuit Court. December Term, A. D. 1855. In Chancery. 


A. J. GILLESPIE et al. 
vs. 
Tre Union Srock-YARDS NATIONAL BANK. 


We enter ourselves security for costs in this cause and promise to 
pay all costs which may accrue to the opposite party in this action 
or to any of the officers of this court, and, in default of payment by 
the compl’ts of any costs ordered or adjudged to be paid by them, we 
hereby agree and stipulate that execution may Issue against our 
property for any costs taxed against said complainant-. 

Dated this 15th day of January, A. D. 1886. 

BISBEE, AHRENS & DECKER. 


Endorsed: Filed Jan. 15, A. D. 1886. Wm. H. Bradley, clerk. 
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3 Bill. 


UniTEp States oF AMERICA, i 
Northern District of I linois, as 


In the United States Circuit Court for said Northern District of 
Illinois. In Equity. : 


To the honorable judges of the circuit court of the United States for 
the northern district of Illinois: 


Your orators, A. J. Gillespie, Thomas E. Gillespie, and Louis J. 
Gillespie, copartners doing business under the firm name ofA. J. 
Gillespie & Co., and all citizens of the State of Missouri, residing at 
Kansas City, in said State of Missouri, bring this bill against The 
Union Stock-Yards National Bank, a corporation organized under 
the laws of the United States and located at the Union Stock- ¥ards, 
in the town of Lake, in the county of Cook and State of meee and 
which bank is a citizen of the State of Illinois. 

And thereupon your orators complain and say that they are and 
have been for some years past engaged in the business of buying and 
selling live stock ; that on or about the first day of October, A. D. 
1885, they were the owners of one thousand and sixty-five (1,065):head 
of cattle, and thereupon shipped the same from Kansas City afore- 
said to the Union Stock-Yards, in Chicago, in said State of Illinois, 
to acommission firm doing business at said Union Stock- Yards under 

the firm name and style of Rappal, Sons & Co., to be sold by 

d said Rappal, Sons & Co., on commission, for the account of 
your orators; that all of said cattle so shipped by your orators 

were received by said Rappal, Sons & Co., as commission merchants, 
to be sold by them for the account of your orators, and the proveeds 
thereof, after deducting freights and other expenses, according to 
the custom and usage of commission merchants, and their commis- 
sion for making, such sales, was to be held by them subject te the 
order of or delivered to your orators; and thereupon it became the 
duty of said Rappal, Sons & Co. to sell said cattle for the account of 
your orators, at the Union Stock- Yards aforesaid, and, after Ceducet- 
ing freights advanced by them and expenses and their commissions 
which they were to receive in that behalf for their services in mak- 
ing sales of said cattle, to hold said proceeds subject to your orators’ 
order or to deliver to your orators the proceeds of said sales: that on 
the 2nd day of October, A. D. 1885, said Rappal, Sons & Co. sold, at 
the Union Stock-Yards aforesaid, for the account of your orators, one 
hundred and thirty-three (1 33) head of said cattle for the sum of six 
thousand six hundred and forty-nine dollars and fifty cents ($6,649.50), 
and that the proceeds of said salés, after deducting freights, and 
other expenses, charges, and commissions, amounted to five thousand 
eight hundred and eighty dollars and twenty-five cents (85,880.25), 
and which the said Rappal, Sons & Co. then and there receivéd in 
money, and the said Rappal, Sons & Co. thereupon, without 

oD the consent or know ledge of your orators, deposited the same 
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in the said Union Stock-Yards National Bank to their own account 
and credit. 

Your orators further represent that thereafter, to wit, on the 3rd 
day of October, A. D. 1885, the said Rappal, Sons & Co., in further 
discharge of their said duty, sold, for the account of your orators, 
eight hundred and ten (810) head of said cattle for the sum of twenty 
thousand five hundred and forty-seven dollars and thirty-three cents 
($20,547.33), and that the proceeds thereof, after deducting freights 
and other expenses and commissions, amounted to sixteen thousand 
five hundred and nineteen dollars and sixty-nine cents ($316,519.69), 
which the said Rappal, Sons & Co. received on account of said sales 
in money; and thereupon, to wit, on said last-mentioned: date, with- 
out the consent or knowledge of your orators, deposited the same to 
their own account and credit in the said Union Stock- Yards National 
Bank; that thereafter, to wit, on the 6th day of October, 1885, the 
said Rappal, Sons & Co., in further discharge of their said duty in 
regard to said cattle, sold at the Union Stock-Yards aforesaid the 
balance of said cattle, being one hundred and twenty-two (122) head, 
for the account of your orators, for the sum of two thousand five hun- 
dred and sixty-eight dollars and fifty-two cents ($2,568.52), and, 

after deducting therefrom freights and other expenses and 
6 commissions, there remained the net sum of one thousand eight 

hundred and_ fifty-seven dollars and twenty-seven cents 
($1,857.27), which the said Rappal, Sons & Co. then and there had 
in money; and thereupon, upon said last-mentioned date, without 
the consent or knowledge of your orators, deposited the same to their 
own credit in said Union Stock- Yards National Bank ; all of which 
moneys, amounting in the aggregate to twenty-four thousand two 
hundred and fifty-seven dollars and twenty-one cents ($24,257.21), 
when so received by said Rappal, Sons & Co. and so deposited, was 
the money of your orators. 

Your orators further represent that, in anticipation of said pro- 
ceeds of said sales, your orators did, on the 50th day of September, 
1585, draw on said Rappal, Sons & Co. for the sum of six thousand 
two hundred and thirty-one dollars and ten cents ($6,231.10), which 
your orators caused to be sent to the said Union Stock-Yards Na- 
tional Bank for collection, which draft your orators are informed 
and believe reached said bank before any of the said cattle were 
sold; and your orators afterwards and on the first day of October, 
A. D. 1885, drew a further draft upon said Rappal, Sons & Co., on 
account of the proceeds of said sale of cattle, for the sum of nineteen 
thousand five hundred and five dollarsand sixty-two cents ($19,505.62), 
which draft was also sent to said Union Stock-Yards National Bank 

for collection, and your orators are informed and _ believe 
7 it reached said Union Stock- Yards National Bank before any 

of said cattle were sold; and your orators afterwards and on 
the third day of October, 1855, drew a further draft upon said Rappal, 
Sons & Co. on account of the proceeds of said sale, which draft was 
also sent to said Union Stock- Yards National Bank for collection and 
reached said Union Stock-Yards National Bank, as your orators are 
informed and believe, before the last batch of said cattle were sold, 
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no part of which drafts were paid, and the same were all returned 

protested by direction of said Union Stock-Yards National Bank, and 

copies of said drafts and notices of protest are hereto annexed and 
made a part of this bill. 

Your orators further aver that said Union Stock-Yards National 
Bank had notice when said moneys were deposited that they: were 
not the moneys of said | Rappel, Sons & Co., and that they were the 
moneys of your orator-, on account of which the said drafts in the 
hands of said bank had been drawn by your orators. 

Your orators further represent that said moneys were received by 
said bank and placed to the credit of said Rappal, Sons & Co., the 
said bank well knowing as aforesaid that the said moneys were the 
moneys of your orators, and that said Union Stock-Yards National 

Bank have ever since and do now retain all of said moneys 
8 and claim to hold the same against overdrafts or other indebt- 
edness claimed by said bank to be due to it from said Rappal, 
Sons & Co.; thet after the return of said drafts protested as afore- 
said your orators notified the said Union Stock-Yards National 
Bank that said moneys deposited as aforesaid with said barik by 
said Rappal, Sons & Co. were the moneys of your orators, and that 
the said Rappal, Sons & Co. had no interest therein, and also served 
upon said bank a written notice explaining to said bank how: said 
moneys were received by said Rappal, Sons & Co., in substante as 
above set forth, and demanding the payment to your orators of said 
sum of money so deposited with said bank, and a copy of said 
notice is hereto attached and is hereby made a part of this bill; but 
the said bank therenpon refused and continues to refuse to pay or 
deliver said moneys or any part thereof over to your orators and 
insists upon and claims the right to hold said moneys as and for its 
own use, although said bank well knows that said money was and 
is the money of your orators, and that said Rappal, Sons & Co. when 
they deposited the same were holding the same in trust for the ben- 
efit of your orators ; and your orators charge and claim that: said 
Union Stock-Yards National Bank holds said money in trust for 
your orators and ought in equity and good conscience to pay and 
deliver the same to your orators, but which they steadfastly 
9 refuse to do although frequently requested so to do by your 
orators. 

Wherefore your orators, being without remedy save in a court of 
equity, where such matters are properly relievable, bring this their 
bill in equity and pray that the said Stock-Yards National Bank 
may be made a party defendant hereto, and that said defendant may 
be required to answer this bill, but not under oath, the answer hereto 
under oath being hereby expressly waived ; and that, the premises 
being considered, the said defendant may be decreed and adjudged 
to be trustees, holding said moneys in trust for the benefit of vour 
orators, and be adjudged and decreed to pay the entire amount 
thereof over to your orators as the owner in equity of said moneys; and 
that your orators may have such further, other, or different relief as 
may be conformable to equity and to your honor may seem meet. 

And may your lonor grant the usual subpcena or summons in 


¢ 
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equity of this court, directed to the marshal of the said northern dis- 
trict of Illinois, commanding him to summon the said defendants 
to answer this bill at a term of this court to be named therein, ac- 
cording to the due course of practice of this court in equity. 

A. J. GILLESPIE. 

THOS. E. GILLESPIE. 

LOUIS J. GILLESPIE. 

BISBEE, AHRENS & DECKER, 

Their Sol’rs. 
BISBEE, AHRENS & DECKER, 


Sol’rs & of Counsel for Complainant-. 


10 $6,231.10. Kansas City, Ks., 9, 30, ’88. 


On demand pay to the order of P. Connelly, A. cashier, sixty-two 
hundred & thirty-one ;y°; dollars, value received, and charge to ac- 
count of— 


A. J. GILLESPIE & CO. 
To Rappal, Sons & Co., Union Yards, Chicago, Ills. 


[Written across the face:] Kansas City Stoeck-Yards Bank. Pro- 
tested for non-payment Oct. 2, 1885. C.J., N. P. 


STATE OF ILLINOIS, 
1 a ¥ 88: 
County of Cook, 


Be it known that on this 2nd day of October, in the year of our 
Lord one thousand eight hundred and eighty-five, I, Charles Jame- 
son, a notary public, duly commissioned and sworn, for the county 
of Cook, in said county and State, and residing in said county and 
State, at the request of the Union Stock-Yard National Bank, went 
with the original draft, which is above attached, to the office of 
Rappal, Sons & Co. (F. J. R., Jr.) and demanded payment thereon, : 
which was refused: “Send it back.” Whereupon I, said the said 
notary, at the request aforesaid, did protest, and by these presents 
do solemnly protest, as well against the maker of said draft, the en- 
dorsers thereof, as all others whom it may or doth concern, for 
exchange and all costs, charges, damages, and interest already 

incurred, re-exchange, by reason of the non-payment of the 
11 said draft; and I, the said notary, do hereby certify that 
within forty-eight hours from the day and year above writ- 
ten due notice of the foregoing protest was put in the post office at 
Chicago as follows: 
Notice for A. J. Gillespie.& Co., Kansas City, Mo. ; 
i “ P. Connelly, A. cashier, : 4 
. “ Rappal, Sons & Co., U.S. Yards, Chicago, III, 
each of the above-named places being the reputed place of resi- 
dence of the person to whom this notice was directed. 

In testimony whereof I have hereunto set my hand and affixed 
my official seal the day and year above written. 
[SEAL. | C. JAMESON, 
Notary Public. 
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Fees: — 25 cents; protest and record, 75 cents; 3 — 
75; seal, 25. cents; certificate, 25 cents; postage, 06—$2.31. Nol. 
1, page 532. 

$19,505.62. Kansas Crry, Ks., Oct. 1, 1885. 


On demand pay to the order of Pp. Connelly, ass’t cashier, niine- 
teen thousand five hundred five °;; dollars, value received, and 


charge to account of— : 
A. J. GILLESPIE & CO. 
To Rappal, Sons & Co., Union Yards, Chicago, Ills. | 
[ Written across the face:] Kansas City Stock-Y ards Bank. Pro- 
tested for non-payment Oct. 5th, 1885. C. J., N. 


STATE OF ILLINoTs, |... 
County of Cook, 57 


12 Be it known that on this 5th day of October, in the year of 


our Lord one thousand eight hundred and eighty-five, I, 
Charles Jameson, a notary public, duly commissioned and sworn, for 
the county of Cook, in said county and State,‘and_ residing in said 
county and State, at the request of the Union Stock-Yard National 
Bank, went with the original draft, which is above attached, to-the 
office of Rappal, Sons & Co. and demaniled payment thereon, which 
was refused: “ Won't pay.” Whereupon I, seid the said notary, at 
the request aforesaid, did protest,and by these presents do solemnly 
protest,as well against the maker of said draft, the endorsers thereof, 
as all others whom it may or doth concern, for exchange and. all 
costs, charges, damages, and interest t already incurred, re- -exchage, 
by reason of the non- -payment of the said draft. 

And I, the said notary, do hereby certify that within forty-eight 
hours from the day and year above written due notice of the fore- 
going protest was put in the post office at Chicago as follows: 

Notice for A. J. Gillespie & Co., Kansas City, Mo. ; 

= ae onnelly, A cashier, “ 3 

“ — Rappal, Sons & Co., U.S. Yards, Chicago, IIl., 
each of the above-named places being the reputed place of residence 
of the person to whom this notice was directed. 

In testimony whereof I have hereunto set my hand and 


13 affixed my official seal the day and year above written. 
[SEAL. | ©. JAMESON, 


Notary Public. 


Fees : Noting, 25 cents ; protest and record, 75 cents; 3 notiées, 


75; seal, 25 cents ; certificate, 25 cents; postage, .06—$2. 31. Vol. l, 
page 539. 
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$691.70 Kansas Crrty, Ks., Oct. 3, 1885. 


At sight pay to the order of P. Connelly, as. cashier, six hundred 


and ninety-one ;'°5 dollars, value received, and charge to account 
of— A. J. GILLESPIE & CO. 


To Rappal, Sons & Co., Chicago, Ill. 


{Written across the face:] Kansas City Stock-Yards Bank. Pro- 
tested for non-payment Oct. 5,’85. C. J., N. P. 


STaTE OF ILLINOIs, | : 
County of Cook, f° 


Be it known that on this 5th day of October, in the vear of our 
Lord one thousand eight hundred and eighty-five, I, Charles Jame- 
son, a notary public, duly commissioned and sworn, for the county 
of Cook, in said county and State, and residing in said county and 
State, at the request of the Union Stock-Yard National Bank, went 
with the original draft, which is above attached, to the office of Rap- 
pal, Sons & Co. and demanded payment thereon, which was refused: 

“Won't pay.” Whereupon I, said the said notary, at the re- 
14 quest aforesaid, did protest,and by these presents do solemnly 

protest, as well against the maker of said draft, the endorsers 
thereof, as all others whom it may or doth concern, for exchange 
and all costs, charges, damages, and interest already incurred, re- 
exchange, by reason of the non-payment of the said draft. 

And I, the said notary, do hereby certify that within forty-eight 
hours from the day and year above written due notice of the fore- 
going protest was put in the post office at Chicago as follows: 

Notice for A. J. Gillespie & Co., Kansas City, Mo. ; 

. P. Connelly, A. cashier, . 

” Rappal, Sons & Co., U. S. Yards, Chicago, II1.; 
each of the above-named places being the reputed place of resi- 
dence of the person to whom this notice was directed. 

In testimony whereof I have hereunto set my hand and affixed 
my official seal the day and year above written. 

[SEAL. ] C. JAMESON, 
Notary Public. 


Fees: Noting, 25 cents; protest and record, 75 cents; 3 notices, 
75; seal, 25 cents; certificate, 25 cents; postage, 06—82.51. Vol. 1, 
page 038. 


15 CnicaGco, Inus., Oct. 16th, 1885. 
Union Stock-Yards National Bank, Union Stock-Yards, city. 
GENTLEMEN: On the 2nd day of October, 1885, the firm of Rap- 
pal, Sons & Co., live stock commission merchants, at the Union 
Stock- Yards, sold for our account one hundred and thirty-three 
head of cattle, which netted us $5,880.25, and deposited the money 
to their credit in your bank. On the 3rd of October, 1585, said 
Rappal,Sons & Co. sold for our account eight hundred and ten head 
of cattle, which netted us $16,519.69, and deposited the money in 
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your bank to their credit. On the 6th of October, 1885, Rappal, 
Sons & Co. sold for our avcount one hundred and twenty-two ead 
of cattle, which netted us $1,857.27, and deposited the money in 
your bank to their credit. 

The aggregate of these three sales for our account was vente 
four thousand two hundred and fifty-seven dollars and twenty “one 
cents ($24,257.21). 

These cattle all belonged to us and were consigned to Rappal, 
Sons & Co., as commission merchants, to be sold for our account, 
the money, as above stated, which they deposited in your bank, was 
and is our money, and we hereby demand of you the payment to 
us of said sum “of $24,257.21, and the firm of Bisbee, Ahrens & 

Decker are our legally authorized attorneys and agents to 
16 receive and receipt for said money or to take such action as 
they may deem best in the premises. 


Yours truly, A. J. GILLESPIE & CO. 
Endorsed: Filed Jan. 15,1886. Wm. H. Bradley, clerk. 


On the same day, to wit, on the fifteenth day of January, 1886, 
there issued out of said clerk’s office a writ of subpeena in said enti- 
tled cause; which said writ, together with the return of the marshal 
endorsed thereon, is in the words and figures following, to wit: - 


Subpoena. 
UNITED STATES OF AMERICA, | 
Ty . . . . ° 88 “4 
Northern District of Illinois, | 
The United States of America to the Union Stock-Yards National ’ 
Bank, Greeting: ‘ 


We command you that you appear before our judges of our citcuit 
court of the United States of America for the northern district of 
Illinois, at Chicago, in said district, on the first Monday in the month 
of March next, to answer the bill of complaint of A. J. Gillespie, 
Thomas E. Gillespie, and Louis J. Gillespie, copartners doing busi- 
ness under the firm name of A. J. Gillespie and Co., this day filed in 

the clerk’s office of said court, in said city of Chicago, then 
17 and there to receive and abide by such judgment and decree 

as shall then or thereafter be made, upon pain of judgment 
being pronounced against you by default. 

To the marshal of the northern district of Illinois to execute. 

Witness the Hon. Morrison R. Waite, Chief Justice of the Supreme 
Court of the United States of America, at Chicago aforesaid, this*15th 
day of January, in the year of our Lord one thousand eight hun- 


dred and eighty-six, and of our Independence the 110th year. : 
[SEAL. | WM. H. BRADLEY, Clerk. 


MemorAnpuM.—The above-named defendant is notified that unless 
it shall enter its appearance in the clerk’s office of said court, at.Chi- 
cago aforesaid, on or before the day to which the above writ is re- 
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turnable the complainants’ bill will be taken against it as confessed 


and a decree entered accordingly. 
WM. H. BRADLEY, Clerk. 
Marshal's Return. 


I have served the within writ within my district in the following 
manner, to wit: Upon Union Stock-Yards National Bank, therein 
named, on the 28th day of January, A. D. 1886, by personally de- 
livering to G. E. Conrad, cashier of said bank, a true copy of the 

sume on the aforesaid day. 
18 I did not serve the president of the aforesaid bank, having 
been unable to find him within my district. 
Ik. H. MARSH, U. S. Marshal, 
By GEO. N. JONES, Deputy. 


Endorsed: Filed Jan’y 29, A. D. 1586. Wm. H. Bradley, clerk. 


Afterwards, to wit, on the twenty-seventh day of February, 1886, 
came the Union Stock-Yards National Bank, by its solicitors, and 
filed in said clerk’s office its appearance in said entitled cause; which 
said appearance is in the words and figures following, to wit: 


Appearance. 


In the Cireuit Court of the United States for the Northern District 
of Illinois. 


GILLESPIE et al. vs. Toe Union Stock YARDS NATIONAL Bank. 


We hereby enter the appearance of the Union Stock-Yards Na- 
tional Bank in the above-entitled cause, and also enter our appear- 
ance as solicitors of said Union Stock-Yards National Bank. 

PECKHAM & BROWN, Solicitors. 


Endorsed: Filed Feb’y 27, 1886. Wm. H. Bradley, clerk. 


19 Afterwards, to wit, on the eighth day of March, 1886, came 
the Union Stock-Yards National Bank, by its solicitors, and 
filed in said clerk’s office its demurrer to the bill in said entitled 
cause; which said demurrer is in the words and figures following, 
to wit: 
Demurrer. 


In the Cireuit Court of the United States. March Term, A. D. 1886. 
In Chancery. 


A. J. GILLEsPIeE et al. 
vs. 
Tne Union Srock-YArps NATIONAL BANK. 

The demurrer of the Union Stock-Yards National Bank to the bill 
of complaint of A. J. Gillespie and others, the above-named plain- 
tiffs. 

This defendant, by protestation, not confessing or acknowledging 
2—1004 


ie <a “einai ahtiha daeiga tly 


10 THE UNION STOCK-YARDS NATIONAL BANK VS. 


all or any of the matters and things in said plaintiffs’ bill of com- 
plaint contained to be true in such manner and form as the same 
are therein set forth and alleged, doth demur to the said bill, and 
for cause of demurrer showeth that the said complainants have not 
in and by their said bill made or stated such a case as doth or 
ought to entitle them to any such discovery or relief as is thereby 
sought and prayed for from or against this defendant, and because 
they have a perfect and complete remedy at law. 
Wherefore, and for divers other good causes of demurrer 
20 appearing in the said bill, this defendant doth demand the 
judgment of this honorable court whether he shall be com- 
pelled to make any further or other answer to the said bill, and 
prays to be hence dismissed with his costs and charges in this bebalf 


most wrongfully sustained. 
PECKHAM & BROWN, — \ 
Solicitors for De fendant: 


I hereby certify that I have examined the bill in the above-fn- 
titled cause and am familiar with the contents of the same and: of 
the within demurrer filed to the same, and I hereby certify that, in 
my opinion, the demurrer is well founded in point of law. 

Chicago, Feb. 26, 1886. 

EDWARD O. BROWN, Of Counsel: 
STATE OF ILLINOIS, | _. : 

County of Cook, hs: 

I, Elmer Washburn, on oath depose and say that I am the presi- 
dent of the Union Stock-Yards National Bank, the defendant who 
hath within demurred to the bill of complaint of A. J. Gillespie et al., 
and that the said demurrer has not been made and is not to be in- 


terposed for delay. 
ELMER WASHBURN 


Subscribed & sworn to before me this 2nd day of March, A.:D. 
1886. : 
_ [SEAL.] ERNEST E. BAKER, 

Notary Public. 

Endorsed: Filed this 8th day of M’ch, A. D.1886. Wm. H. Brad- 
ley, clerk. | 

21 Afterwards, to wit, on the seventeenth day of May, in the 

adjourned May term of said court, 1886, in the record of the 


proceedings thereof in said entitled cause, before Hon. Henry W. 
Blodgett, district judge, is the following entry, to wit : oe 


Order. 


ANDREW J. GILLESPIE et al. 
| Us. >In Chancery. 
THE Union Stock-Yarps NATIONAL Bank. J 


The parties come by their solicitors, and the court, having con- 
sidered the demurrer of the Union Stock-Yards National Bank to 
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the bill of complaint herein, overrules the same, and, on motion of 
Mr. Brown, leave is given said bank to file an answer within thirty 
days. 


Afterwards, to wit, on the twenty-fourth day of May, in the ad- 
journed May term of said court, 1856, in the record of the proceed- 
ings thereof in said entitled cause, before Hon. Henry W. Blodgett, 
district judge, is the following entry, to wit: 


Order. 


ANDREW J. GILLESPIE ef al. 
vs. In Chancery. 
Tue Unton Srock-YArpDs NATIONAL BANK. 


On motion of Mr. Bisbee leave is hereby given said com- 

22 plainants to file an amended bill herein, which is done, and, 

on motion of Mr. Brown, the demurrer of said bank to the 

original bill herein is hereby ordered to stand to said amended bill; 

and thereupon it is further ordered that said demurrer be overruled, 

and leave is given said bank to answer herein by the first day of 
July next. 


On the same day, to wit, on the twenty-fourth day of May, 1886, 
came the complainants, by their solicitors, and filed in said clerk’s 
oftice their amended bill in said entitled cause ; which said amended 
bill is in the words and figures following to wit: 


Amended Bill. 


Unirep States or AMERICA, a. 
, . * . > ee . 
Northern District of Illinois, § 


In the United States Cireuit Court for the Northern District of 
Illinois. 


ANDREW J. GILtespre, THomas E. Grivespre, and Louis J. GiLLespre, 
Copartners Composing the Firm of A. J. Gillespie & Co., 
is 


Tue Unron Srock-Yarps NATIONAL BANK. 


And now come thecomplainants, by their solicitors, Bisbee, 
23 Ahrens & Decker, and bv leave of court amend the bill of 
complaint herein as follows: 

(1.) By inserting between the word “Co.” and the words “ to be 
sold,” where they occur in the 25th line of the first page of said bill, 
the following: “ Composed of F. J. Rappal, L. L. Rappal, and F. J. 
Rappal, Jr.” 

(2.) By inserting between the word “that” and the word “ the,” 
where they occur in the first line of the 6th page of said bill, the 
following: “F. J. Rappal, L. L. Rappal, F. J. Rappal, Jr., and ;” 
also by inserting in the place of the words “a party,” at the end of 
said line, the word “ parties.” 
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(3.) By inserting between the words “said” and “ may,” where 
they occur in the second line of the said 6th page of said bill, the 
word “defendants ” in lieu of the word “ defendant.” 

(4.) By inserting between the word “defendant” and the word 
“may,” where they occur in the 5th line of the 6th page of said bill, 
the following: “The Union Stock-Yards National Bank.” ‘ 

(5.) By inserting after the last word in the 24th line of page 3, of 
said bill the following: “And the several sums of money so deposited 
were received by the said Union Stock-Yards National’ Bank and 
credited to said Rappal,Sons & Co., although the said Union Sto¢ék- 
Yards National Bank had notice and full knowledge that, and your 
orators aver that, said moneys so deposited were the proceeds of 
property belonging to your orators which the said Rappal, Sons & 

Co. had sold for the account of your orators; that the same 
24 belonged to your orators; that the same were held in trust 

for your orators by the said Rappal, Sons & Co., and that it 
was their duty to hold the same distinct from their private funds, 
subject to the order of your orators,and to transmit the same to yeur 
orators as your orators might direct.” 

(6.). By inserting after the words “Sons & Co.,” at the end of the 
4th line of the 5th page of the bill, the following: “ Which over- 
drafts, if any, and which indebtedness, if any, occurred and arose, 
as your orators aver on information and belief, before any of said 
moneys were deposited as aforesaid in said bank, and to apply on 
which, your orators aver, none of said moneys were deposited, the 
claim of said bank being only a right to offset such overdrafts and 
indebtedness against the moneys so deposited; that said Union 
Stock-Yards National Bank has not forborne said indebtedness or 
been placed in any different position in regard to said overdrafts or 
indebtedness and will suffer no prejudice or loss whatever as to said 
overdrafts or indebtedness by accounting to your orators for said 
money, as in equity and good conscience it ought to do.” ‘ 

(7.) By inserting in the 21st line of the 5th page of the bill, be- 
tween the word. “ orators” and the words “and your,” where they 
occur in said line, the following: “ That the said Rappal, Sons & 

Co. and each and every member thereof is insolvent and irre- 
25 sponsible, and nothing can be recovered from said firm) or 
* any member thereof by any legal proceeding; that such in- 
solvency, in fact, existed at the time said money was deposited as 
aforesaid ; that said insolvency was wholly unknown to your orators 
when your orators consigned said cattle to said firm for sale, and, in 
fact, was unknown to your orators until after said money had been 
deposited as aforesaid, but that the said Union Stock- Yards National 
Bank were fully aware of the insolvency of said firm at the time 
said deposits were made, and are attempting to apply said deposits 
on the indebtedness due said bank from said firm because of such 
insolvency, well knowing that its actings in that behalf are in fraud 
of your orators’ rights in the premises.” ' 
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And that process issue against all of said defendants. 
ANDREW J. GILLESPIE, 
THOS. E. GILLESPIE, anp 
LOUIS J. GILLESPIE, 
By BISBEE, AHRENS & DECKER, 
Their Sol’rs. 
BISBEE, AHRENS & DECKER, ' 
. Sol’rs and of Counsel for Compl'ts. 


Endorsed: Filed May 24, 1886. Wm. H. Bradley, clerk. 


26 Afterwards, to wit, on the twenty-sixth day of May, 1886, 

there issued out of said clerk’s office an alias writ of subpcena 
in said entitled cause; which said alias writ is in the words and fig- 
ures following, to wit: 


Alias Writ. 


Unitep States or AMERICA, [_. 
Northern District of Illinois, §™’ 

The United States of America to F. J. Rappal, L. L. Rappal, and F. 
J. Rappal, Jr., impleaded with the Union Stock-Yards National 
Bank, Greeting: 

We command you and every of you that you appear before our 
judges of our circuit court of the United States of America for the 
‘northern district of Illinois, at Chicago, in said district, on the first 
Monday in the month of July next, to answer the amended bill of 
complaint of Andrew J. Gillespie, Thomas E. Gillespie, and Louis 
J. Gillespie, copartners, &c., heretofore filed in the clerk’s office of 
said court, in said city of Chicago, then and there to receive and 
abide by such judgment and decree as shall then or thereafter be 
made, upon pain of judgment being pronounced against you by de- 
fault. 

To the marshal of the northern district of Illinois to execute. 

Witness the Hon. Morrison R. Waite, Chief Justice of the 
27 Supreme Court of the United States of America, at Chicago 
aforesaid, this 26th day of May, in the year of our Lord one 
thousand eight hundred and eighty-six, and of our Independence — 
110th year. 
[SEAL. ] WM. H. BRADLEY, Clerk. 


Mevworanpum.—The above-named defendants are notified that 
unless they and each of them shall enter their appearance in the 
clerk’s oftice of said court, at Chicago aforesaid, on or before the day 
to which the above writ is returnable, the complainants’ bill will be 
taken against them as confessed and a decree entered accordingly. 


WM. H. BRADLEY, Clerk. 


Marshal’s Return. 


I have served the within writ within my district in the following 
manner, to wit: Upon F. J. Rappal, Jr., therein named, on the 26th 
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day of May, A. D. 1886, by personally delivering to him a true copy 


of the same on the aforesaid day. I, also served the same upon the 
following-named defendants, not having been able to find them to 
serve personally, by leaving a true copy for each of them at their 
usual place of abode with an adult person and a member of their 


family, to wit: Upon F. J. Rappal on the 28th day of May, A. D. 
1886, with Theresa Rappal; also upon L. L. Rappal on the 28th day 
of May, A. D. 1886, with Theresa Rappal. 


F. H. MARSH, ' 
U. S. Marshai, 
28 By GEO. N. JONES, Deputy. 


Endorsed: Filed May 28, A. D. 1886. Wm. H. Bradley, clerk. - 


Afterwards, to wit, on the twelfth day of July, 1886, came F. J. 
Rappal, L. L. Rappal, and F. J. Rappal, Jr., by their solicitor, and 
filed in said clerk’s office their appearance in said entitled cause; 
which said appearance is in the words and figures following, to wit: 


Appearance. 


In the Circuit Court of the United States for the Northern District 
of Illinois. In Chancery. 


A. J. GILLESPIE et al. 
Us, 
Union Stock-YARDS NATIONAL BANK et al. 
Bill. 


And now comes H. H.C. Miller and enters the appearance of F. 
J. Rappal, L. L. Rappal, and F. J. Rappal, Jr., in the above-entitled 
cause, and also his appearance as solicitor for the parties defendant 


just named. : 
H. H. C. MILLER, . 
Sol’r for F. J. Rappal, L. L. Rappal, and F. J. Rappal, Jr. 


Endorsed: Filed July 12,1886. Wm. H. Bradley, clerk. 


29 Afterwards, to wit, on the thirteenth day of July, 1886, 
came the Union Stock-Yards National Bank, by its solicitors, 
and filed in said clerk’s office its answer to the bill and amended 
bill in said entitled cause; which said answer is in the words and 
figures following, to wit: ; 


A. J. GILLESPIE ET AL., &C. 


Answer of Union Stock- Yards National Bank. 
Unitep Srates or America, Northern District of Illinois: 


In the United States Circuit Court for the Northern District of 
Illinois. In Chancery. 


A. J. GILLESPIE et al. 
is. 
Tur Untron Strock-YARDsS NATIONAL BANK ef al. 


The answer of the Union Stock-Yards National Bank to the original 
and amended bill of complaint in the above-entitled cause. 


This defendant, The Union Stock-Yards National Bank, reserving 
unto itself all and all manner of exceptions and objections that may 
be had or taken to the many errors, uncertainties, and imperfections 
in said bill of complaint contained, for answer thereto or to such 
parts thereof as it is advised is or may be necessary for it to answer 
unto, answering, says— 

That it does not know whether or not the complainants in 
oU said bill are and have been for some years past engaged in 
the business of buying and selling live stock or not, and leave- 
the complainants to prove the same as they may be advised, but 
on information and belief denies that on or about the Ist day of Oc- 
tober, 1885, or at any other time the said complainants were the 
owners of 1,065 head of cattle. which they shipped to a commission 
house, composed of IF. J. Rappal, L. L. Rappal, and F. J. Rappal, Jr., 
doing business under the firm name of Rappal, Sons & Co., to be 
sold on commission for the account of said complainants, and deny 
that any cattle were received by said Rappal, Sons & Co. as commis- 
sion merchints to be sold for the account of said complainants on 
commission, and deny (on information and belief) that the proceeds 
or any part thereof of the sale of any such cattle were to be held for 
the account of the complainants, or that it became the duty of said 
Rappal, Sons & Co. to sell any such cattle for the account of the 
complainants, at the Union Stock-Yards or elsewhere, or to hold any 
proceeds or any part thereof from such sale subject to the complain- 
ants’ order, or to deliver any such proceeds or any part thereof to 
the complainants. 

And this defendant further denies, on information and belief, that 
said Rappal, Sons and Company ever sold, at the Union Stock- Yards 
or elsewhere, for the account of the complainants any cattle for any 
tum or sums, and denies that any sum or sums arising from such 
sale or sales were deposited in this defendant bank with or without 

the consent of complainants. 
3 This defendant, further answering, says that Rappal, Sons 
& Co. had a bank aceount with this defendant bank of an 
ordinary mercantile character, and that from time to time the said 
Rappal, Sons & Co. deposited sums of money to their own account 
with this defendant; but they say that as to the sources from which 
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any money deposited with this defendant by Rappal, Sons & Co. 
came to said Rappal, Sons & Co. this defendant had no knowledge 
or notice, but it alleges that it always supposed and now supposes ; 
and believes that such deposits were of money belonging to the said } 
Rappal, Sons & Co. or which they had the right to deal with as their 
own and deposit to their own account, and that it is informed and 
believes that there was never any deposit made in said defendant 
bank of money belonging to said complainants or arising from the 
proceeds of the sale of any property belonging to said complainants; - 
but whether or not such be the fact this defendant alleges that if any 
such deposits were ever made this defendant had no notice, know|l- 
edge, or reasonable ground of notice or knowledge that said deposits 
were of money belonging to said complainants or in which they had 
any interest, or that the same were held in trust for said complain- 
ants by said Rappal, Sons & Co., or that it was the duty of said Rappal, 
Sons & Co. to hold the same distinct from their private funds subject 
to the order of complainants or to transmit the same to the complain- 
ants, eyes 
And this defendant, further answering, says that upon every busi- 
ness day for several months before the 9th day of October, 1885, the 

said Rappal Sons & Co. made deposits in the usual and nat- 
2 ural course of business between the said bank and thé said 

Rappal, Sons & Co., and they say that the said Rappal, Sons & 
Co., like other commission merchants doing business at the Union 
Stock- Yards, deposited money and cheeked from said bank money 
very frequently, and that the account between this defendant and 
the said Rappal, Sons & Co. was one consequently in which ‘there 
were many transactions; but this defendant says, as matter of fact, 
although it deems such allegation immaterial, that there were no de- 
posits of the various specific sums or sums corresponding in amount 
to the same mentioned in the complainants’ said bill as deposited 
with said bank upon the 2nd, 3rd, and 6th days of October, re- 
spectively, although deposits were made upon those dates of other 
sums, which deposits, as this defendant has before averred, were in 
the ordinary course of business, and of the source of which deposits 
this said defendant had no knowledge or means of knowledge, 

And this defendant admits that certain drafts drawn by the firm 
of A. J. Gillespie & Co. upon Rappal, Sons & Co., as deseribed in 
complainants’ bill, reached the Union Stock-Yards National - Bank 
from the Kansas City Stock-Yards Bank upon the 2nd and oth of 
October, respectively ; and this defendant says that the said drafts 
were duly presented by this defendant as the correspondent and 
agent of the Kansas City Stock-Yards Bank, and that upon payment 
being refused upon them they were duly protested and were duly 

returned to said Kansas City Stock-Yards Bank, antl that 
33 every requirement of its duty in relation ‘to said drafts was 

performed by this defendant; but this defendant says that it 
does not know whether or not said drafts reached the bank -before 
any of the said cattle specified in the complainants’ said bill were 
sold, if any such cattle were sold by said Rappal, Sons & Co., either 
for the complainants or for any other principal, but this defendant 
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alleges, on information and belief, that no such cattle were sold for 
the account of said complainants. 

And this defendant denies that it had any knowledge or any 
means of knowledge or could be held to any knowledge by any con- 
necting circumstances that the said drafts were connected in any 
manner whatever, if they were so connected, with any deposits made 
upon said dates or at any other time with this defendant by Rappal, 
Sons & Co., and it says that the allegations in said bill respecting 
said drafts are entireiy immaterial; but it says that in the course of 
its business it has many drafts upon commission men at the Union 
Stock- Yards, and that many are refused and many paid, and that 
the refusal of a sight draft does not imply anything more than that, 
in the opinion of the drawees, the said draft was unjustifiably drawn 
in some particular, and that it is no notice of anything whatever to 
the bank which presents the same except that the same is not to be 
paid ; and this defendant says that all deposits received by this de- 
fendant from the said Rappal, Sons & Co. were placed to the credit 
of said Rappal, Sons & Co. went into the ordinary mercantile busi- 

ness account between the said Rappal, Sons & Co. and this 
o4 defendant, and that the account has since been closed, and 

that neither does this defendant owe Rappal, Sons & Co. any- 
thing on this account nor is the said account overdrawn. 

And this defendant says that said account was so closed upon the 
9th day of October, 1885, and long before this defendant had any 
notice from the said complainants or otherwise that the said com- 
plainants’ claimed that any money deposited in said bank by Rap- 
pal, Sons & Co. was the property of the said complainants or the 
proceeds of any property claimed by said complainants. 

And this defendant says that it paid out in good faith, in checks 
drawn by Rappal, Sons & Co. upon this defendant to the order of 
various persons, between the second day of October mentioned in 
said bill and the time when this account was closed, almost $32,000, 
being an amount far in excess of that which the complainants in 
their said bill allege was deposited by the said Rappal, Sons & Co. 
with this defendant and belonged to them, the said complainants. 

And this defendant says that the deposits between said second 
day of October and said 9th day of October amounted toa consider- 
ably largersum, butthatupon said second day of October the said firm 
of Rappal, Sons & Co. were indebted to this defendant by an over- 
draft, as is very customary in the ordinary course of business between 
this defendant and its customers at the Union Stock- Yards, but that 
since said second day of October said Rappal, Sons & Co. have not 
been indebted in overdrafts to this defendant; and this defendant 

savs that it has and had since the second day of October, and 
35 before having had any notice that complainants claimed any 

property in any money deposited with this defendant by 
tappal, Sons & Co., and before it had any notice that the said com- 
plainants claimed that the proceeds of any property belonged to 
them had been deposited with it by said Rappal, Sons & Co., paid 
out money on the checks of said Rappal, Sons & Co. drawn upon the 
faith of the deposits of said Supek Sons & Co. with it and in the 

d—1004 
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ordinary course of business, and as it was bound by its implied con- 
tract as banker with Rappal, Sons & Co. to do, far exceeding the 
amount claimed by the complainants as the amount be longing to 
them, and had given up to said Rappal, Sons & Co. securities and 
other v: iluable consideration in consequence of such deposits as Rap- 
pal, Sons & Co. made with it on and after Oct. 2d, 1885, and before 
Oct. 9th, 1885. 

And this defendant says that it neither admits nor ‘denies the 
insolvency of said Rappal, Sons & Co. and each and évery mem- 
ber thereof, as alleged in said bill, at the time the same was filed, 
but leaves the complainants to prove the same as they may be ad- 
vised, if they think it material, but, upon information ‘and belief, 
denies that the said Rappal, Sons & Co. were insolvent: before the 
9th day of October, when said account between this defendant and 
said Rappal, Sons & Co. was closed; and denies that tlris said de- 
fendant was aware of the insolvency of said firm upon the 2nd, 
3rd, & 6th days of October, if the said firm was so’ insolvent, 
and says that it did not so believe them to be insolvent ; but 

this defendant says that if the said firm of Rappal, Sons 
06 & Co. were insolvent at that time that, upon informa- 

tion and belief, it alleges that said complainants must have 
known the same if any person knew it; and this defendant admits 
that at some time after the date of the notice or letter addressed to 
the Union Stock-Yards National Bank, appended to the: complain- 
ants’ bill of complaint as an exhibit, to wit, some time on or after 
the 16th day of October, 1885, defendant received a notice in the 
form of said letter that the complainants demanded of this defend- 
ant $24,257.21; and this defendant admits that it has refused to pay 
or deliver any such money or any sum of money to said complain- 
ants, but denies that it holds said money as and for its own use, and 
says that it paid out said money in the ordinary course of business 
between Rappal, Sons & Co. and this defendant before any such no- 
tice was received and in entire ignorance of any rights of, these com- 
plainants, if any such they had (which this defendant ,denies), as 
against said Rappal, Sons & Co. 

And this defendant denies that it knows that such mortiey was and 
is the money of complainants, or that when Rappal, Sons & Co. de- 
posited the same they were holding the same in trust for;the benefit 
of complainants, or that this defendant holds said money in trust for 
the complainants, or that it ought in equity and good conscience to 
pay and deliver the same to the complainants, and says that it holds 

no money whatever belonging to complainants, and that it has 
o7 in its hands no money or other property belonging to said Rap- 
pal, Sons & Co., and that it had no such money ‘and no prop- 
erty of Rappal, Sons & Co. when it first received notice from the 
complainants in this case of the complainants’ claims; and, having 
fully answered the complainants’ said bill of complaint, this defend- 
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ant prays that it may be hence dismissed with its reasonable costs 
and charges in this behalf most wrongfully sustained. 
THE UNION STOCK-YARDS NATIONAL 
BANK OF CHICAGO, 
[seaL.] By ELMER WASHBURN, President. 


Attest: 
ELMER WASHBURN, Pres’t. 


Endorsed: Filed July 18, 1886. Wm. H. Bradley, clerk. 


38 On the same day, to wit, on the thirteenth day of July, 
1886, came A. J. Gillespie, Thomas E. Gillespie, and L. J. 
Gillespie, by their solicitors, and filed in said clerk’s office their rep- 
lication to the answer of the Union Stock-Yards National Bank in 
said entitled cause; which said replication is in the words and figures 
following, to wit: 
Replication. 


Unirep States or AMERICA, |... 
Northern Dist. of Illinois, |’ 


In the Circuit Court of the United States for the Northern District 
of Illinois. In Chancery. 


A. J. Gitiesrre, THomas E. Giiiespie, and Louis J. GILLEesprr, 
Copartners Doing Business under the Firm Name and Style of A. 
J. Gillespie & Co., 

rs. 
Union Srock-YArDs NATIONAL BANK et al. 


The replication of A. J. Gillespie, Thomas E. Gillespie, and Louis 
J. Gillespie, complainants, to the separate answer of the Union 
Stock-Yards National Bank. 


The repliants, saving and reserving to themselves, now and at all 
times hereafter, all and all manner of benefit and advantage of ex- 
ception which may be had or taken to the manifold insufficiencies 

of the said answer of the said defendant, for replication 
oo thereunto say that they will aver, maintain, and prove their 

bill and amended bill of complaint to be true, certain, and 
sufficient in the law to be answered unto, and that the said answer 
of the said defendant is uncertain, untrue, and insufficient to be re- 
plied unto by these repliants, without this, that any other matter or 
thing whatsoever in the said answer contained material or effectual 
in the law to be replied unto and not herein and hereby wel! and 
sufliciently replied unto, confessed and avoided, traversed or denied, 
is true; al! which matters and things these repliants are ready to 
aver, maintain, and prove as this honorable court shall direct, and 
humbly pray as in and by the said bill and amended — they have 
already prayed. 

BISBEE, AHRENS & DECKER, 


Solicitors for Complainants. 
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Endorsed : Filed this 13th day of July, A. D. 1886. Wm. H. 
Bradley, clerk. 


40 Afterwards, to wit, on the fourteenth day of July,. ‘in the 

July term of said court, 1886, in the record of the proceed- 
ings thereof in said entitled cause, before Hon. Walter Q. Gresham, 
circuit judge, is the following entry, to wit: 


Order. 
A. J. GILLESPIE et al. 1 
vs. In Chancery. 
Unron Stock-YARDs NATIONAL BANK ef al j 


On motion of the parties herein, by their solicitors, it is ordered 
that this cause be referred to E. B. Sherman, master in chancery, to 
take proof and report the same to the court. 


41 Afterwards, to wit, on the sixteenth day of July, 1886, came 

B. J. Rappal, L. L. Rappal, and F. J. Rappal, ‘Jr, by their 
solicitor, and filed in said clerk’s office their answer to the bill and 
amended bill in said entitled cause; which said answer is:in the 
words and figures following, to wit : 


Bill. 
UnirTep Srates OF AMERICA, Northern District of Illinois : 


In the United States Circuit Court for the Northern District of 
Illinois. 


A. J. GIL_LespIr et al. 
Us, 
Union Strock-YArRpDs NATIONAL BANK ef al. 


The answer of Frederick J. Rappal, Lawrence L. Rappal, and Fred- 
erick J. Rappal, Jr., to the original and amended bill of complaint 
in the above-entitled cause. 


The defendants, Frederick J. Rappal, Lawrence L. Rappal, and 
Frederick J. Rappal, Jr., reserving unto themselves all and all man- 
ner of exceptions and objections that may be had or taken to the 
many errors, uncertainties, and imperfections in said bill of com- 
plaint contained, for answer thereto or to such parts thereof as they 
are advised is or may be necessary for them to answer unto, answer- 
ing, say— 

That they are informed and believe that complain’ ants in 

42 said bill are and have been for some years past engaged in 

the business of buying and selling live stock, but deny that 

on or about the first day of October, ‘A D. 1885, or at any other 

time, the said complainants were the owners of 1,065 head of cattle 

which they shit ped to these defendants, doing business under the 

firm name of Rappal, Sons & Co., to be sold on commission for the 
account of said complainants. 
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And deny that said cattle were received by these defendants, 
doing business as aforesaid, as commission merchants, to be sold 
for the account of said complainants on commission; and deny 
that the proceeds or any part thereof of the sale of any such 
cattle were to be held for the account of complainants, or that it 
became the duty of these defendants, doing business as aforesaid, to 
sell any such cattle for the account of the complainants at the 
Union Stock- Yards or elsewhere, or to hold any proceeds or any part 
thereof from such sale subject to the complainants’ order, or to de- 
liver any such proceeds or part thereof to the complainants. 

And these defendants further deny that they, doing business as 
aforesaid, ever sold, at the Union Stock-Yards or elsewhere, for the 
account of complainants, said cattle for any sum or sums, and deny 
that any sum or sums arising from said sale or sales were deposited 
in the Union Stock-Yards National Bank with or without the con- 

sent of complainants. 
43 And these defendants further deny that on the second day 

of October, 1885, they sold at the Union Stock-Yards, for the 
account of complainants, one hundred and thirty-three head of cat- 
tle for the sum of six thousand six hundred and forty-nine dollars 
and fifty cents, and deposited said sum or any part thereof with the 
Union Stock-Yards National Bank with or without the knowledge 
on the part of said bank that said sum or any part thereof belonged 
to said complainants. 

And defendants further deny that on the third day of October, A. 
D. 1885, they sold for the account of complainants 810 head of cattle 
for the sum of $20,547.33 and deposited said sum or any part thereof 
with the Union Stock-Yards National Bank with or without the 
knowledge on the part of said bank that said sum or any part 
thereof belonged to said complainants. 

And these defendants further deny that on the sixth day of Oc- 
tober, A. D. 1885, they sold 122 head of cattle, for the account of 
complainants, for the sum of $2,568.52 and deposited said sum or 
any part thereof with the Union Stock-Yards National Bank with 
or without the knowledge on the part of said bank that said sum or 
any part thereof belonged to said complainants. 

And these defendants, further answering, aver the fact to be 

that the cattle above mentioned, to wit, the 1,065 head afore- 
44 said, were the property of W. P. Bowen & Co., live stock 

dealers, of Kansas City, Missouri, and that they were not in 
whole or in part the property of said complainants. 

And these defendants, further answering, say that on the Ist day 
of October, A. D. 1885, said W. P. Bowen & Co. were indebted to 
these defendants in a large sum of money, to wit, twenty-nine thou- 
sand one hundred twenty-nine dollars and sixty cents as the result 
of several transactions in cattle; that said W. P. Bowen & Co. had 
been shipping to these defendants, through said complainants, sun- 
dry consignments of cattle, which were sold for the account of said 
W. P. Bowen & Co., and the commissions earned by these defend- 
aunts in making the sale of said cattle were divided with said com- 
plainants in accordance with an arrangement made between these 
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defendants and said complainants; that out of the business dealings 
they had with W. P. Bowen & Co., through said complainants, said 
indebtedness of $29,129.60 acer ued and was unpaid on the said first 
day of October. 

And these defendants aver that each and all the shipments of 
cattle above particularly mentioned as having been received by them 
on the second, third, and sixth days of October, A. D. 1885, were the 
property of said W. P. Bowen & Co. , and were consigned by said 

W. P. Bowen & Co., through said complainants, to these de- 
45 fendants to be sold for the account of said W. P. Boweh & 

Co. in the same manner as all of the aforesaid assignménts 
of cattle which had been received by these defendants, through said 
complainants, prior to said Ist day of October, and the sale of which 
by these defendants for said W. P. Bowen & Co. had resulted in the 
aforesaid indebtedness of said W. P. Bowen & Co., amounting to 
said sum of $29,129.60. 

And these defendants aver that they rendered an account of sales 
of said cattle and of other cattle of said W. P. Bowen & Co., received 
throug- said complainants, to said complainants merely for the pur- 
pose of advising them, the said complainants, of the proceeds of 
sales, so that they might estimate and draw upon defendants ‘for 
the part of the commission due from these defendants to said com- 
plainants, and not because they regarded the complainants as the 
owners of said cattle, and that ‘these defendants credited the account 
of W. P. Bowen & Co. with the proceeds of such sales and, from 
time to time, rendered them an account thereof. 

And these defendants further aver that they kept no other account 
with W. P. Bowen & Co. or. of the proceeds of the cattle of W. P. 
Bowen & Co. shipped through said complainants than the one abnve 
mentioned, which shows said indebtedness, and that if the cattle 

shipped through the complainants to these defendants and: by 
AG said complainants designated as the cattle of W. P. Bowen & 

Co. were not the cattle of the latter, but the cattle of the com- 
plainants, then said complainants were indebted to these defend- 
ants, on the said first day of October, in a sum much in excess of 
the said sum of $24,257.21,and these defendants had the right‘ to 
retain the proceeds of the sale of said 1,065 cattle, if they were the 
property of complainants, to apply on said indebtedness. 

And these defendants aver that the names of said complainants 
used in connection with said account of sales of W. P. Bower & 
Co.’s cattle were so used sole-y for the purpose of showing through 
whom said consignments of cattle were received, and not for the 
purpose of indicating in any manner that said cattle belonged to 
said complainants. 

And these defendants aver that the only interest the said com- 
plainants ever had in said cattle or any of them or in the proceeds 
thereof was in the division of commissions earned by these defend- 
ants from the sale of said cattle at the Union Stock- Yards. 

And these defendants, further answering, say that they did re- 
ceive on the second, third, and sixth days of October, A. D. 1885, 
consignments of cattle, numbering, in the aggregate, 1,065 head, 
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from W. P. Bowen & Co., of Kansas City, Missouri, through 
47 the complainants herein, with whom these defendants had 

the arrangement aforesaid in relation to the division of com- 
missions, and that they sold said several consignments of cattle for 
the account of said W. P. Bowen & Co. and credited said W. P. 
Bowen & Co. with the net proceeds of said several sales, as they had 
the right to do. 

And these defendants, further answering, say that they deposited 
the proceeds of said several sales with the Union Stock-Yards Na- 
tional Bank in the usual course of business, together with the pro- 
ceeds of the sale of other cattle belonging to several different 
parties, and that they had no occasion to tell, and did not tell, said 
Union Stock-Yards National Bank, or any of the officers thereof, 
from what source any of the money so deposited came. 

And these defendants, further answering, say that at the time of 
the commencement of this suit they were not indebted to said com- 
plainants in any sum whatever. 

And, having fully answered the complainants’ said bill of com- 
plaint, these defendants pray that they may be hence dismissed 
with their reasonable costs and charges in this behalf most wrong- 
fully sustained. 

FREDERICK J. RAPPAL, 

LAWRENCE L. RAPPAL, 

FREDERICK J. RAPPAL, Jr, 
Per H. H. ©. MILLER, Their Sol’r. 


H. H. C. MILLER, Solicitor. 
48 Endorsed: Filed July 16,1886. Wm. H. Bradley, clerk, 


49 On the same day, to wit, on the sixteenth day of July, 

1886, came the complainants, by their solicitors, and filed in 
said clerk’s office their replication to the answer of F. J. Rappal et 
al. in seid entitled cause; which said replication is in the words and 
figures following, to wit: 


Replication. 


Unitep STaTes OF AMERICA, -_ 
Northern District of Illinois, | ~ 


In the Cireuit Court of the United States for the Northern District 
of Illinois. In Chancery. 


A. J. Gittespre, THomas E. Gitvespre, and Louis J. GILLesptIe, 
Copartners, «c., 
vs. 
Union Strock-YARpDs NATIONAL BANK et al. 

The replication of A. J. Gillespie, Thomas E. Gillespie, and Louis J. 
Gillespie, complainants, to the answer of Frederick J. Rappal, 
Lawrence L. Rappal, and Frederick J. Rappal, Jr., to the original 
and amended bill of complaint of said complainants. 


These repliants, saving and reserving to themselves, now and at 
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all times hereafter, all and all manner of benefit and advantage of 
exception which may be had or taken to the manifold insufficien- 
cies of the said answer of the said defendants, for repli¢ation 
50 thereunto say that they will aver, maintain, and prové their 
bill and amended bill of complaint to be true, certain, and 
sufficient in the law to be answered unto, and that the said answer 
of the said defendants is uncertzin, untrue, and insufficient to be 
replied unto by these repliants, without this, that any other matter 
or thing whatsoever in the said answer contained material or effect- 
ual in the law to be replied unto and not herein and hereby well 
and sufliciently replied unto, confessed and avoided, traversed or 
denied, is true. 
All which matters and things these repliants are ready to aver, 
maintain, and prove as this honorable court shall direct, and hum- 
bly pray as in and by their said bill and amended bill of complaint 


they have already prayed. 
BISBEE, AHRENS & DECKER, 
Solicitors for Complainants. 


Endorsed: Filed this 16th day of July, A. D. 1886. Wm. H. 
Bradley, clerk. 


ol Afterwards, to wit, on the eleventh day of October, in the 

adjourned October term of said court, 1886, in the reeord of 
the proceedings thereof in said entitled cause, before Hon. Walter 
Q. Gresham, circuit judge, is the following entry, to wit: 


Order. 


ANDREW J. GILLESPIE et al. 
vs. In Chancery. 
Union Strock-YARDS NATIONAL BANK ef al. : 


On motion of Peckham & Brown, it is ordered that fifty days’ time 
be granted defendants in which to close their proofs. 


52 Afterwards, to wit,on the twenty-seventh day of November, 
in the adjourned October term of said court, 1887, in the 

record of the proceedings thereof in said entitled cause, before Hon. 

Walter Q. Gresham, circuit judge, is the following entry, to wit: 


Order. 
AnprREW J. GILLESPIE et al. 


VS. >In Chancery’ 
Union Strock-YArps NATIONAL BANK. 


The time for taking testimony in said cause is extended’ fifteen 
days from Monday, December twenty-seventh, 1886. 


Afterwards, to wit, on the seventeenth day of May, in the ad- 
journed May term of ‘said court, 1887, in the record of the proceed- 
Ings thereof in said entitled cause, before Hon. Walter (). Gresham, 
circuit judge, is the following entry, to wit: 


<i ae eee tanec ~ 
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Order. 


A. J. GILLEsPIE et al. 
: vs. In Chancery. 
Union Stock-Yarps NATIONAL BANK. 


Now come the parties, by their solicitors, and, this cause being set 
for hearing this day, now comes on to be heard upon the pleadings 
and proofs; and, after hearing the arguments of counsel in part, it 
is ordered that further hearing herein be postponed until to-morrow 
morning. 


53 Afterwards, to wit, on the eighteenth day of May, in the 

adjourned May term of said court, 1587, in the record of the 
proceedings thereof in said entitled cause, before Hon. Walter Q. 
Gresham, circuit judge, is the following entry, to wit: 


Order. 


A. J. GILLESPIE e¢ al. 
US. In Chancery. 
Union Strock-YARpDs NATIONAL BANK. 


Now again come the parties, by their solicitors, and this cause 
again comes on to be heard upon pleadings and proofs, and, after 
hearing additional arguments of counsel, it is ordered that further 
hearing herein be postponed until to-morrow morning. 


Afterwards, to wit, on the nineteenth day of May, in the adjourned 
May term of said court, 1887, in the record of the proceedings thereof 
in said entitled cause, before Hon. Walter Q. Gresham, circuit judge, 
is the following entry, to wit: 


Order. 


A. J. GILLespIeE et al. ) 
vs. 


In Chancery. 
Unton Stock-YAarps NATIONAL Bawe.} 


Now again come the parties, by their solicitors, and this cause 
again comes on to be heard upon pleadings and proofs, and, after 
hearing the concluding arguments of counsel, the court takes the 
same under advisement. 


54 Afterwards, to wit, on the twentieth day of May, 1887, there 

was filed in said clerk’s office the opinion of Judge Gresham 
in said entitled cause; which said opinion is’ in the words and fig- 
ures following, to wit: 


4—1004 
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Opinion. 


In the Circuit Court of the United States, Northern District of 
Illinois. : 


GILLESPIE é al. vs. UNion Stock-YAaRps NatIoNAL Bank et al. 


Oral. 


May 20rn, 1887. 
Hon. WALTER Q. GresHAM delivered the opinion of the court: . 
A. J. Gillespie, John F. Gillespie, and T. E. Gillespie, under’ the 
firm name of A. J. Gillespie & Co., were doing business as live stock 
commission merchants at Kansas City. They brought this suit in 
equity to recover the net proceeds of three consignments of cattle 
shipped by them from Kansas City to I. J. Rappal, Sons & Co., at 
Chicago. Rappal, Sr., selected the cattle at Kansas City, caused 
them to be weighed, and presented the weight tickets to Gillespie & 
(o., who paid for and shipped the cattle to Chicago. Two of the 
Gillespies swore that the contract with the senior Rappal was ,that 
Gillespie & Co. should ship the cattle as their own ‘and 
DO have control of them until sold at Chicago and paid for.: In 
this they were fully corroborated by the witness James. The 
senior Rappal, on the other hand, swore that such was not the ar- 
rangement; that the agreement was that the Gillespies should fur- 
nish the money for the purchase of the cattle, which they did, and 
ship them as the property of Bowen & Co., and that the Gillespies 
should receive a specific amount per car for their advancements and 
trouble. ; 
True, Rappal’s two sons swore that the contract was as their father 
testified, but they admitted that all they knew of the agreement was 
what their father had told them. Thus, on this point there isa 
square conflict between the two Gillespies and James on one side 
and the senior Rappal on the other. The weight of the evidence on 
this point is against the senior Rappal, and his statement i$ im- 
probable. It is hard to believe that Gillespie & Co. would furnish 
such large sums of money without any security, for that is what 
they did if they had not the right to control the cattle until they 4vere 
sold. It is not claimed that the Gillespies had any security What- 
ever for these large advancements unless the cattle were to be theirs 
or they had authority to control them until they were disposed of. 
i hold that the cattle belonged to the Gillespies or that the Gilles- 
pies were entitled to control them so far as necessary to pues tuem- 
selves for advancements made on the purchases. 
‘The first shipment arrived in Chicago on Friday morning. 
56 Gillespie & Co. drew against this shipment and the draft was 
discounted by the Kansas City Bank. The Gillespies also 
drew against the two subsequent shipments, and these drafts were 
also discounted by the Kansas City Bank. This bank sent all the 
drafts to the Union Stock-Yards Bank for collection. The draft 
drawn against the first shipment was received by the Union Stock- 
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Yards Bank before or certainly as soon as the cattle were received. 
This draft was presented to the Rappals for payment; payment was , 
refused, and the draft was protested. This was on Friday. No 
notice was given of this failure to pay for the first shipment or of 
the protest of the draft for at least twenty-four hours, perhaps more. 
The cattle were received here by the stock-yards company, they 
having been consigned to that company. By the weigh bills the 
consignee was directed to deliver the cattle to the Rappals, who re- 
éeived them and sold them at the steck-yards. As was usual, the 
cattle were weighed and the Rappals furnished with tickets showing 
the weight and price. These tickets Rappal, Sons & Co. delivered 
to the Stock-Yards Bank for collection. ‘The bank made the collee- 
tions and placed the amounts to the eredit of Rappal, Sons & Co., 
who at this time were indebted to the bank on a past due note and 
for overdrafts. The bank then claimed against Gillespie & Co. that 
it had appropriated this money as a credit on the indebtedness of 
Rappal, Sons & Co. 

A bank has a lien on the securities or funds of a depositor to the 
extent of any amount owing from him to the bank for overdrafts, 

past-due notes, or in other ways, but this is true only of 
o7 funds which belong to the depositor or debtor. 

The stock-yards bank was familiar with the mode of doing 
business at the stock-yards. It knew that Rappal, Sons & Co. were 
engaged in receiving cattle from shippers and seliing them at Chi- 
cago. When the bank received the ticket for the first shipment (and 
the other shipments were disposed of in the same way), showing the 
weight and price, it knew, of course, that the money called for by 
that ticket represented cattle that some one had shipped to Rappal, 
Sons & Co. for sale. If the bank did not know this the facts fairly 
put it upon inquiry, and it could and should have ascertained 
whether Rappal, Sons & Co. owned the cattle and the proceeds of 
their sale before appropriating them. 

furthermore, the failure or refusal of Rappal, Sons & Co. to pay 
the first draft, the bank knowing the business in which they were 
engaged, was notice to the bank that this firm was probably behind 
with some shipper—if, indeed, it did not know the shipper was Gil- 
lespie & Co. 

Rappal, Sons & Co. being indebted to the bank for overdrafts and 
on past-due notes at the time the first draft was presented and pro- 
tested for non-payment, it is safe to assume that the officers of the 
bank then did what business men would be expected to do under 
such circumstances. How natural that they should then say to 
Rappal, Sons & Co., “We want to know what this means. You are 
indebted tous. Explain thisthing. Whoshipped the cattle against 

which this draft wasdrawn? Under what circumstances were 
os they shipped to you? Is this your money, or is it the money 
of some one else?” 

But, as already stated, it is not material whether at the time the 
bank claims to have appropriated the money it actually knew the 
relation that existed between Rappal, Sons & Co. and Gillespie & 
Co., for it knew too much to be permitted to make the appropriation 
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as against Gillespie & Co., who paid for the cattle and shipped thetn 
under the agreement already stated. 

In view of Rappal, Sons & Co.’s indebtedness to the bank here, it 
is significant, to say the least, that it delayed for 24 hours or more 
to notify the bank at Kansas City, which had discounted the first 
draft and sent it to the bank here for collection, that the draft had 
been protested for non-payment. 

The evidence shows that previously the bank here had never 
failed to send to the Kansas City Bank prompt notice by telegraph 
of failure or refusal to pay any draft which the latter had sent here 
for collection. This was the first failure on the part of the bank here 
to send immediate notice by telegraph to the Kansas City Bank in 
‘accordance with the latter’s instructions. 

The necessity for such notice was obvious. A draft was usually 
drawn against each shipment of cattle at Kansas City, and this draft 
was discounted by the bank there and sent to the bank here for cel- 
lection. Prompt notice by telegraph to the Kansas City Bank ‘of 

non-payment would afford the latter bank and the parties for 

o9 whom it had discounted the drafts opportunity to stop the 

vattle against which the drafts had been drawn by legal pro- 
ceedings, if necessary, and thus prevent loss. 

All shipments of cattle here are to the stock-yards company, 
and it may be that after the first draft had been protested an order 
from Gillespie & Co. to the stock-yards Co. not to deliver cattle to 
Rappal, Sons & Co. would have been sufficient for the protection :of 
Gillespie & Co. without resorting to legal proceedings. 

The president and cashier of “the bank swore that it was not by 
their direction that the Kansas City Bank was not notified of the 
protest of the first draft, that prompt notice should have been sent 
by telegraph, and that the clerk whose duty it was to prepare suth 
notices had neglected his duty. It is quite immaterial that the 
president and cashier did not know of the failure to send timely 
notice to the Kansas City Bank, as the neglect of the clerk was the 
neglect of the bank. 

I do not mean to say, however, that the complainants could not 
recover if proper notice had been given of the protest of the first 
draft. It is proper to say that I have given credit to the testimony 
of the president and “ashier. 

The remaining question is, Can this suit be maintained on the 
equity side of the court? 

I have had some misgivings on that point, but Judge Blodgett 
overruled the demurrer to the bill, and Insurance Company vs. 
Central National Bank, 104 U.S., seems to be authority for that 

ruling. 
60 The decree will be for the amount of the net proceeds: of 
these three shipments, with interest from the time of demand. 


Endorsed : Filed May 20, 1887. Wm. H. Bradley, clerk. 


61 Afterwards, to wit,on the twenty-fifth day of May, in the a 
_ Journed May term of said court, 1887, in the record of the pro- 


cal 


_" 
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ceedings thereof in said entitled cause, before Hon. Walter Q. Gresham, 
circuit judge, is the following entry, to wit: 


Decree. 


A. J. GitLespige, THomas E. Gitiesrre, and Lovts J.) 
Gillespie, as Copartners, Composing the Firm of 
A. J. Gillespie & Co., 


vs. 

Tue Union Stock-Yarps NationaL Bank and 

Frederick J. Rappal, Lawrence L. Rappal, and 

Frederick J. Rappal, Jr., Copartners, Composing 
the firm of Rappal, Sons & Co. 


>In Chancery. 


This cause came on to be heard at this term and was argued by 
counsel, and thereupon, upon consideration thereof, it was ordered, 
adjudged, and decreed as follows: 

That the defendant, The Union Stock-Yards National Bank, pay 
unto the complainants within ten days from date the sum of five 
thousand eight hundred and e'ghty dollars and twenty-five cents 
($5,880.25), said sum being the net proceeds of one hundred and 
thirty-three (133) head of cattle belonging to the complainants and 
consigned by them to Rappal, Sons & Co. as live stock commission 

merchants, at the Union Stock-Yards, in Chicago, on the 
62 thirtieth day of September, A. D. 1585, and which said one 

hundred and thirty-three (155) head of cattle were, on the 
second day of October, A. D. 1885, sold by the said Rappal, Sons & 
Co. for the complainants and the money deposited by them in the 
said Union Stock-Yards National Bank on that day,and which said 
sum is now on deposit in said bank; and that the said defendant, 
The Union Stock-Yards National Bank, pay unto the complainants 
within ten days from date the further sum of sixteen thousand five 
hundred and nineteen dollars and sixteen cents ($16,519.16), said 
sum being the proceeds of eight hundred and ten (810) head of 
cattle belonging to the eomplainants and consigned by them to 
Rappal, Sons & Co., as live stock commission merchants, at the Union 
Stock-Yards, in Chicago, on the first day of October, A. D. 1885, and 
which said eight hundred and ten (810) head of cattle were, on the 
third day of October, A. D. 1885, sold by them for the complainants 
and the money deposited by them in the said Union Stock-Yards 
National Bank on that day, and which said sum is now on deposit 
in said bank: and that the defendant, The Union Steck- Yards Na- 
tional Bank, pay unto the complainants within ten days from date 
the further sum of one thousand eight hundred and fifty-seven dol- 
lars and twenty-seven cents ($1,857.27), said sum being the net pro- 

ceeds of one hundred and twenty-two (122) head of cattle be- 
63 longing to the complainants and consigned by them to Rap- 

pal, Sons & Co., as live stock commission merchants, at the 
Union Stock-Yards in Chicago, on the third day of October, A. D. 
1885, and which said one hundred and twenty-two (122) head of 
‘attle were, on the sixth day of October, A. D. 1855, sold by them - 
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for the complainants and the money deposited by them in the said 
Union Stock-Yards National Bank on that day,and which said sum 
is now on deposit in said bank, making the aggregate sum of twenty- 
four thousand two hundred and fifty-seven dollars and twenty-one 
cents ($24,257.21), with interest thereon from October sixteenth, 1885, 
amounting to the sum of two thousand three hundred and twenty- 
eight dollars and sixty-nine cents ($2,528.69), making a sum total 
of twenty-six thousand five hundred and eighty-five dollars and 
ninety cents ($26,585.90), and in default of such payments that the 
complainants have execution therefor, and also that the defendants 
pay to the complainants the costs of this suit, to be taxed by the 
clerk of this court. 
As to all other defendants this suit is dismissed without prejudice. 
From which decree the Union Stock-Yards National Bank prays 
an appeal to the Supreme Court of the United States, which .is 
granted. 
The said defendant has sixty days from this date to file a 
64 certificate of evidence and to file a bond in the sum of thirty- 
two thousand dollars. Upon the filing of such bond, approved 
by the court, it is to operate as a supersedeas; which bond 1s now 
filed and approved in open court. 
65 On the same day, to wit, on the twenty-fifth day of May, 
1887, there was filed in said clerk’s office an appeal bond in 
said entitled cause; which said appeal bond is in the words and 
figures following, to wit: : 
Appeal Bond. 


Know all men by these presents that we, The Union Stock-Yards 
National Bank of Chicago, as principal, and Samuel M. Nickerson, 
of said Chicago, as surety, are held and firmly bound unto A. 3J. 
Gillespie, Thomas E. Gillespie, and Louis J. Gillespie, of Kanshs 
City, in the State of Missouri, in the full and just sum of thirty-two 
thousand dollars, to be paid to the said A. J. Gillespie, Thomas EF. 
Gillespie, and Louis J. Gillespie, their certain attorney, executors, 
administrators, or assigns ; to which payment, weil and truly to be 
made, we bind ourselves, our heirs, executors, and administrators, 
and successors, jointly and severally, by these presents. 

Sealed with our seals and dated this twenty-fifth day of May, in 
the vear of our Lord one thousand eight hundred and eighty-seven. 

Whereas lately, at a term of the circuit court of the United States 
for the northern district of Illinois, in a suit depending in said 
court between the said A. J. Gillespie and Thomas E. Gillespie and 
Louis J. Gillespie, on the one part, and The Union Stock-Yards Na- 

tional Bank of Chicago, Frederick J. Rappal, Frederick J. 
66 Rappal, Jr., and Lawrence L. Rappal, on the other, a decree 

was rendered against the said The Union Stock-Yards Na- 
tional Bank of Chicago, ordering it to pay twenty-six thousand five 
hundred and eighty-five dollars “and ninety cents (826,585.90) and 
the costs of,suit to the said A. J. Gillespie, Thomas E. Gillespie and 
Louis J. Gillespie; and whereas the Union Stock-Yards National 
Bank of Chicago has prayed and been allowed an appeal from said 
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decree to the Supreme Court of the United States next to be holden 
at Washington the second Monday of October next : 

Now, the condition of the above obligation ts such that if the said 
the Union Stock-Yards National Bank of Chicago shall prosecute its 
appeal to effect and answer all damages and costs if it fail to make 
its plea good, then the above obligation to be void; else to remain 
in full force and virtue. 


THE UNION STOCK-YARDS NATIONAL 


BANK OF CHICAGO, SEAL. 
By ELMER WASIIBURNE, President. SEAL. 
SAM’L M. NICKERSON. SEAL. | 


Sealed and delivered in presence of— 


EDWARD O. BROWN. 


Approved : 
W. Q. GRESHAM, Circuit Judge. 


Endorsed : Filed May 25, 1887. Wm. H. Bradley, clerk. 


67 On the hearing of said cause, on the same day, to wit, on 

the twenty-fifth day of May, 1587, the certificate of evidence 
in said cause was filed in said clerk’s office, and is in the words and 
figures following, to wit: 


Certificate of Evidence. 


In the United States Circuit Court for the Northern District of 
Illinois. 


A. J. Gitiespie, THomas E. Gitvesprx, and Lovis J. GILLEspIe 


Us. 
Tue Unton Stock-YArps NATIONAL BANK OF CHICAGO, FREDERICK 
J. Rappat, Freperick J. Rappar, Jr., and Lawrence L. Rappan. 


This is to certify that upon the hearing of the above-entitled cause 
upon the bill, answers, replication, and evidence the following evi- 
dence was offered : 
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68 Testimony Taken before E. B. Sherman, Master in Chancery 0 
said Court. 


In the Circuit Court of the United States for the Northern District 
of Illinois. In Chancery. 


ANDREW J. GILLEspiz, THomaAs FE. GILLespiE, and 
Louis J. Gillespie, Copartners Composing the Firm 
of A. J. Gillespie & Co., Bill. 
v. 
Tue Union Srock-Yarps NATIONAL BANK. 


ANDREW J. Gi__espie, THomMas E. GruLespir, and) 
Louis J. Gillespie, Copartners Com posing the Firm | 
of A. J. Gillespie & Co. ial 

: . Amended Bill. 

Tue Unron Srock-Yarps Nationat Bank, F. J. 3 

Rappat, L. L. Rappar, and F. J. Rappar, Jr. 5 


JuLYy 167rH, 1886. 


Present: L. H. Bisbee and Mr. Wright, for complainants, and Ed- 
ward O. Brown and H. H. C. Miller, for defendants. 


¢ 


69 GEORGE IE. Conran, being first duly sworn, testified on be- 
half of complainants as follows : 

By Mr. Bispee: State your full name. 

A. George KE. Conrad. 

Q. What is your business? : 

A. Cashier of the Union Stock-Yards National Bank. 

Q. Said bank is one of the defendants in this action, is if, Mr. 
Conrad ? 


A. I believe so; yes, sir. ‘ 
Q. How long have you been such cashier ? 


A. About a dozen years, I guess. 

Q. Where is said bank located ? 

A. Town of Lake, Cook county, Illinois. ; 

Q. At what we call the Union Stock-Yards? 

A. Union Stock-Yards ; yes, sir. 

Q. Said bank is a national bank, is it? 

A. Yes, sir. 

Q. Are you acquainted with F. J. Rappal and F. J. Rappal, Jr., 
and L. L. Rappal, composing the firm of Rappal, Sons & Company ? 

A. Iam. 

Q. How long have you known said parties? 

A. I don’t just remember how long they have been in_ business 
there; ever since they have been in business; I should say 4 or 5 
years. 

Q. In what business was the firm of Rappal, Sons & Compatty en- 
gaged ? 

A. In the commission business—live stock commission. 
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Q. Where was their office? 

A. In the exchange building. 

Q. Where is your office—the banking office? 

A. In a separate building, alongside of the other. 
70 Q. How far is your banking office from that of Rappal, Sons 
& Company ? 

A. Well, you mean at the time they were — or their present 
office. 

A. I mean in October, 1885 ? 

A. I should say 400 or 500 feet. 

Q. Did the firm of Rappal, Sons & Company keep an account 
with the Union Stock-Yards } National Bank in the vear 1885, and 
up to as late as October 10th, 1885 ° 

A. They did up to some time in enmeuiie the first of Octo- 
ber; I don’t remember how late. 

Q. When was that account opened in your bank ? 

A. I couldn’t tell you without referring to the books; some 4 or 
5 years before, I should say. 

Q. Have you with you your customers’ balance book, kept in said 
bank ? 

A. Yes, sir. 

Q. Please produce said book and state what Rappal, Sons & Com- 
pany’s balance was, if any, on the first day of July, 1885. 


Counsel for the Union Stock-Yards National Bank desires an ob- 


jection noted that the line of questions is calling for irrelevant tes- 


timony. 


A. Rappal, Sons & Company on the Ist day of July were over- 
drawn $6,584.08. 

Q. Did Rappal, Sons & Company owe the bank anything else at 
_ time ? 

. That I can’t tell you; don’t have any books here to show that; 
very ® likely they had; ‘might have had a loan, or something of that 
kind; if they did they had additional security for it. 

Q. Rey resented by notes? 

A. Notes and collateral ; yes, sir. 

Q. What was the balance, if any, of Rappal, Sons & Company in 
your bank on the 21st day of July, 1855, as appears by the cus- 
tomers’ balance book ? 

It is stipulated that all questions propounded by counsel for com- 

plainants to this witness may be considered as answered under 
71 the objection of counsel for the Union Stock-Yards National 

Bank for irrelevancy, and also of counsel for Rappal, Sons & 
Company. 


A. Balance of 21st of July was $6,435.79 overdrawn. 
Q. You may state the condition of Rappal, Sons & Company’s 
account on the first day of August, 1885, with your bank. 
A. Overdrawn $15,703.33. 
Q. At thattime did Rappal, Sons & Company owe the bank any- 
thing for any other account than their overdraft? 
o—1004 
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A. Well, I have no memoranda of that; they may have had 
some notes, but, as I say, if they owed any thing ‘else it was some- 
thing entirely separate, on collateral ; this was on running actount. 

@. You have no recollection ? ; 

A. No; I haveno recollection. 

Q. You may state what the condition of Rappal, Sons & Com- 
pany’s account was with the bank of the 15th day of August, 1885. 

A. August’15th it was $7,919.89 overdrawn. 

Q. You may state what the condition of Rappal, Sons & Compa- 
ny’s account was on the first day of September, 1880. ’ 

A. Overdrawn $3,759.63. 

Q. You may state what the condition of Rappal, Sons &. Com- 
pany’s account was with your bank on the 10th day of September, 
1885. 

A. $4,785.12 overdrawn. 

Q. And also what was it on the 15th of September? 

A. Overdrawn $17,722.40. 

Q. W hat was the soniittion of that account on the 21st éf Sep- 
tember ? ; 

A. The 21st: it was overdrawn $23,968.45. 

Q. What was it on the 25th day of September ? 

A. Overdrawn $15,731.24. 

Q. What wasit on the last day of September, the 30th ? 

A. Overdrawn $15,118.6% 
72 q. You may now give s condition of the account each 
day from, October 1st to October 10th, inclusive, giving each 
day, commencing on the first of October. 

A. October Ist, overdrawn $18,922.21; October 2nd, oveslinwre 
$18,454.89 ; October Srd, $1,136.03, balance. 

Q. Credit balance? 

A. Credit balance. 
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That appears to have been checked out; that is all there was—the 
end of the account. 

Q. That is the end of the account, you say ? 

A. Yes, sir; no other account. 

@. No other account? 

A. That closed that account. 

Q. You may state if there was any time between the first day of 
July, 1885, and October 3rd, 1885, that the firm of Rappal, Sons & 
Company had a credit balance in your bank ; if so, state what days 
they had such credit balance, and how much it was. 

A. July 23rd, a credit balance of $1,351.80; August ‘ 27th, a credit 
balance of $4,093.91; August 28th, a credit balance of $387.96 ; Sep- 
tember 3rd, a credit balance of $4,935.91. That is all up to.October 
ord. 

Q. Did the firm of Rappal, Sons & Company owe your bink any- 
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thing outside of this draft on the lst day of October, 1885; if so, how 
much, and what for, and how was it represented ? 

A. I don’t recollect anything else, except they may have had 
some notes there, but those, I say, were secured. They owed us 
nothing except this running account. 

Q. Have you any books with you that shows any notes they had 
there ? 

A. No, sir; I have not. 
73 (). Have you got the individual journal of your bank 
showing the account for the first days of October, the indi- 
vidual deposits of Rappal, Sons & Company? 

A. Yes, sir. 

(2. You may state what, if any, deposits were made in your bank 
by Rappal, Sons & Company on the 2nd day of October, 1885? 

A. Deposit on the 2nd day of October, 1855, of $6,708 S4. 

(). Have you the items of it or only the gross amount in your 
book ? 

A. It appears to have been made only in one deposit. There is 
one deposit slip; don’t know what that was made of. 

@. Your books don’t show the items? 

A. The items—no, sir; only the total. 

Q. Only the total ? 

A. Yes, sir; one deposit. 

(. Have you the slip or is the slip in the possession of the bank 
at the stock-yards? 

A. Yes, sir. 

(). And the reason it is not here is because you were not sub- 
peenaed to bring it? 

A. No, sir; not asked to bring it. 

(. You say that you have nothing with you, then, from which or 
by which you could show the separate items that made the aggre- 
gate of the deposit of that day ? 

A. No, sir; entered in one amount on the journal. 

(). You may give the deposits made by Rappal, Sons & Company 
in your bank on the 3rd day of October, 1885. 

A. Appears to be three deposits. Give each separate ? 

(). Yes; each one separate. 

A. $7,574.43 and $2,660.40 and $13,056.00. 

(). What is the aggregate of those three items? 

A. $23,290.83. 

Q. You may state how those three deposits were made in 
74 your bank on that day—I mean whether scale tickets, checks, 
or currency. 

A. I haven't any idea; made up of everything; probably checks, 
currency tickets, the usual deposits; I don’t know what they were. 

Q. Can you state whether any of those deposits were made in 
duplicate seale tickets, as known at the yards ? 

A. I couldn’t tell you. 

Q. Have you any memoranda in the bank by which you can 
ascertain that fact ? 

A. I don’t think we could with any certainty, because those are 
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entered on the deposit ticket, the separate amounts, and I don’t think 
there is any item to show; may bea memorandum on the deposit 
ticket showing what they are, but usually they don’t put anything 
of that kind on. 

Q. The 4th of October was Sunday ? 


A.. Yes, sir. 
Q. What deposits were made on the 5th by Rappal, Sons & Com- 
pany ? 


A. One deposit of $6,444.62. 

Q. You may state what were made, if any, on the 6th of October, 
1885. 

A. Two deposits—$7,596.37 and $2,583.52 ; aggregate, $10,179.89. 

Q. What deposits were made on the next day, the 7th, if any? 

A. No deposits. 

Q. Were any deposits made in that bank by Rappal, Sons & Com- 
pany after the 6th of October, 1885? 

A. Deposits on October 8th of 26 cents. 

Q. Was there any deposits after the 7th of October ee the 
26 cents which you have just given ? 

A. On October 9th a deposit of $4,006.73. 

Q. How was that deposit made? 

A. In the usual way. 

Q. What was the transaction itself? 

A. Well, I can’t tell you only by the books here. 

Q. Didn’t you take a note of one of the Rappals or the firm on that 

date ? 
79 A. I couldn’t tell you; no way of fixing it. 
Q. Didn’t you take a note secured by a mortgage on some 
land in Will county on that date ? 

A. That I can’t tell you. 

Q. Have you any recollection in relation to it? | 

A. There was a note; don’t think there was any note taken ; 
don’t remember about that; they gave a note, I think, sometlting 
of that kind. 

Q. Was any mortgage given to the bank ? 

A. I didn’t see any mortgage; didn’t see the papers. 

Q. Do you know what that item is, as a matter of fact ? 

A. No; I do not, only what I see here; didn’t know it was here 
till I saw it, and they seem to have deposited in a check the same 
amount—$4,006.75. 

-s You say a deposit and a check for the same amount * ? 

A. $4,006.73. 

Q. And that balanced the account ? 

A. Yes, sir; the account balanced. 

Q. Now, was not that last item you have named, the note taken 
by your bank from tie Rappals for the balance they owed you, se- 
cured by the mortgage, and was it not entered in your books to bal- 
ance the account in that way ? 

A. That I don’t know; I haven't anv idea of that. 

Q. You have no knowledge about it? : 

A. No knowledge of it; no, sir. 
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Q. Have you any information as to what that deposit was ? 

A. No, sir; I have not. 

Q. Neither from the books nor from checks ? 

A. I have no recollection. 

Q. Can you state what amount the Rappals or either of them 
owed your bank at any time between the first of October and the 
9th of October that was represented by note or draft or in any other 
form than overdraft? 

A. No, sir; I have no recollection. 

@. Don’t you know that on the 2nd day of October, 1885, 
76 besides the $18,000'and odd dollars that Rappal, Sons & Com- 
pany were overdrawn at your bank, they were owing you 

some other sums of money ? 

A. Well, I think they might have had some notes there, but if 
they did there was collateral connected with it; I don’t remember 
anything about it; don’t remember the amount. 

Q.' Do you remember what collateral there was? 

A. There were notes—something of that kind—I remember ; they 
have had notes on deposit there to secure their overdrafts and ac- 
commodation granted them. 

@. You can’t state when or how much ? 

A. I haven’t looked that up and don’t remember. 

Q. Have the checks drawn by Rappal, Sons & Company all been 
returned to them? 

A. Yes, sir; I suppose so—that is, I don’t know it; but it is our 
custom to return them about once a month—write up the books and 
give the checks back. 

Q. You have no knowledge of having any of them in your pos- 
session ? 

A. No, sIr. 

Q. Do you recollect of having any settlement with Rappal, Sons 
& Company between the first and 10th of October, 1885? 

A. How do you mean a settlement ? 

Q. With their account with you. 

A. Nothing more than in their account they make their deposits 
and draw their checks: we have nothing todo; no settlement made. 

®. You made no settlement with them ? 

A. Not that I remember. 

Q. You took no security from them between those two dates, did 
you ? 

A. Not that I remember. 

Q. You have no recollection of any’? 

A. No. 

Q. Did you take any notes of them between the first and 10th ? 

A. Well, I don’t recollect of any; if there were some I didn’t do 
it myself. 

(. Do you recollect of there being any note in the bank 
Vi from them, made about that time? 
A. No, sir; I do not. 

Q. You haven’t known of any such paper since the time that we 

are inquiring about? 
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A. I don’t think I have any personal knowledge of it; I don’t re- 
mem ber. 

Q. If there was any note who would do the business with the 
bank ? 

A. Well, Mr. Washburn or myself. | 

(. It would be either you or Mr. Washburn? 

A. Yes, sir. 

(). | now show you a draft drawn on A. J. Gillespie & Company, 
dated at Kansas City, Missouri, on the 50th day of September, for 
$6,231.10, calling for payment to P. Connelly, cashier, said sum of 
money, directed to Rappal, Sons & Company, Union Yards, Chieago, 
Illinois, which ap pears to have been protested on the 2nd déy of 
October, 1885, by Charles Jameson, notary; I ask you if you ever 
saw that draft before. 

A. No, sir; I have no recollection of it. R 

(). Did that draft come to your bank for collection ? 

A. Well, I can answer from the endorsements, and so on, ont that 
protest, that it did; that is all. 

Q. When was that draft deposited with your bank for collection? 

A. The protest shows it was received on the 2nd day of October. 

Q. Was it protested by a notary in your office ? 

A. Y es, sir. 

(Q. Your banking office ? 

A. Yes, sir. 

Q. Was that draft presented for payment ? ) 

A. Yes; there isa memorandum on the back that shows it was. 

Q. Who presented it? 

A. Mr. Jameson presented it and made the memorandum on the 


Q. Who is Mr. Jameson? What is his relation to your bank ? 
A. Assistant cashier. 
Q. Of your bank ? 
A. Yes, sir. 
(). I now show vou a draft dated October Ist, 1885, at 
78 Kanses City, Missouri, drawn by A.J. Gillespie and Company 
for SID505.62. pavable io the order of P. Connelly, assistant 
eashier, on demand, directed to Rappal, Sons & Company, Union 
Yards, Chicago, Illinois, which appears to have been protested on 
the Sth day of October; I will ask you if you ever saw that draft 
before. 
A. Yes, sir; I have seen that one. 
QM. When and where did you first see it? 
A. I saw it when it came there; at least when it was preseiited 
and payment refused on it. 
Q. When did that draft reach your bank ? 
A. It came Monday, the oth of October. 
Q. It came on that day, you say ? 
A. That is my recollection of it. 
Q. In the morning ? 
A. Yes, sir; I think so. 
Q. When was it presented, if at all, for payment? 
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A. Presented along about noon with the rest of the drafts. 
Q. When it was presented was it paid ”? 
A. No, sir; payment refused. 
(Q. Who presented it? 

A. Well, I presume it was presented in the regular course of busi- 
ness; | don’t remember. 

(). It was protested on that day ? 

A. Protested on that day. | 

(. Why do you say that draft was received by you on the 5th day 
of October when it is dated on the Ist? 


(Objected to by counsel for the bank.) 


A. Saturday would be the—we close at 1 o’clock on Saturday ; 
might have been received late in the afternoon on Saturday. 

(). Have you any recollection ? 

A. I have no recollection; were treated as usual course of busi- 

ness, 
79 Q. When in fact was that draft received at your bank? 
A. I can’tsay; I should say on Monday. 

By Mr. Brown: Questions objected to upon the ground that com- 

plainants’ counsel have no right to cross-examine their own witness, 


Q. Do you in fact know when it was received ? 

A. Not positively; no, sir. 

(). low long does it take a draft to come from Kansas City Stock- 
Yards to your bank at the Union Stock- Yards, Chicago? 

A. That I can’t answer definitely. I should say we should re- 
ceive it on the second day after. 

©. After it was drewn ? 

A. I don’t know positively. 

@. After it was made, then, have you any record in your bank 
showing the date of the time drafts that are drawn on your bank are 
received ? 

A. They are entered on the collection book the day they are re- 
ceived. 

Q. On your collection book ? 

A. Yes, sir. 

Q. That collection book you have not with you? 

A. No, sir. 

d. It isat the bank ? : 

A. Yes, sir. Everything that comes after 3 o'clock, of course, 
after banking hours, we don’t present those the same day. 

(). I now show you a draft, dated at Kansas City, Missouri, Oc- 
tober 3rd, 1885, for $691.70, drawn by A. J. Gillespie & Company, 
pavable to the order of P. Connelly, assistant cashier, at sight, di- 
rected to Rappal, Sons & Company, Chicago, Illinois. I ask you if 
you ever saw that draft before ? 

A. Well, I don’t know that; I have no recollection of seeing it; 
probably I did. 

Q. Was that draft received by your bank for collection ? 

A. The protest and papers on it show it was. 
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I don’t think I lave any personal knowledge of it ; I don’t re- | 


A. 
member. 
Q. If there was any note who would do the business with the : 


bank ? : 
A. 
Q, 
A. 
(). 
dated at Kansas City, Missouri, on the 30th day of September, for 
$6,231.10, callitig for payment to P. Connelly, cashier, said sum of 


Well, Mr. Washburn or myself. 

It would be either you or Mr. Washburn ? 
Yes, sir. 

I now show you a draft drawn on A. J. Gillespie & Company, 
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money, directed to Rappal, Sons & Company, Union ¥ards, Chicago, 


, 
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Illinois, which appears to have been protested on the 2nd day of 
October, 1885, by Charles Jameson, notary; I ask you if you ever 
saw that draft before. 


A. 


Q. 


A. 


No, sir; I have no recollection of it. : 
Did that draft come to your bank for collection ? 
Well, I can answer from the endorsements, and so on, and that 


protest, that it did; that is all. 


(J. When was that draft deposited with your bank for collection ? 
A. The protest shows it was received on the 2nd day of October. 
Q. Was it protested by a notary in your office? 
A. Yes, sir. 
(. Your banking office ? 
A. Yes, sir. 
Q. Was that draft presented for payment ? ; 5, 
A. Yes; there is a memorandum on the back that shows it was. : 
Q. Who presented it? , 
A. Mr. Jameson presented it and made the memorandum on the 
back. i 
Q. Who is Mr. Jameson? What is his relation to your bank ? 
A. Assistant cashier. 
Q. Of your bank ? 
A. Yes, sir. s 
Q. I now show you a draft dated October Ist, 1885, at 
78 Kansas City, Missouri, drawn by A. J. Gillespie and Company 
for $19,505.62, payable to the order of P. Connelly, assistant 
cashier, on demand, directed to Rappal, Sons & Company, Union 
Yards, Chicago, Illinois, which appears to have been protested on 
the oth day of October; I will ask you if you ever saw that draft . 
before. : 
A. Yes, sir; I have seen that one. 
Q. When and where did you first see it ? ‘ 
A. I saw it when it came there; at least when it was, presented 
and payment refused on it. 7 
Q. When «id that draft reach your bank ? 
A. It came Monday, the 5th of October. 
Q. It came on that day, you say ? } a 
A. That is my recollection of it. 
Q. In the morning? 
A. Yes, sir; I think so. a 
Q. When was it presented, if at all, for payment? ' 
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A. Presented along about noon with the rest of the drafts. 

Q. When it was presented was it paid ? 

A. No, sir; payment refused. 

Q. Who presented it? 

A. Well, I presume it was presented in the regular course of busi- 
ness; I don’t remember. 

Q. It was protested on that day ? 

A. Protested on that day. 

Q. Why do you say that draft was received by you on the 5th day 
of October when it is dated on the Ist? 


(Objected to by counsel for the bank.) 


A. Saturday would be the—we close at 1 o'clock on Saturday ; 
might have been received late in the afternoon on Saturday. 
Q. Have you any recollection ? 
A. I have no recollection; were treated as usual course of busi- 
ness, 
79 Q. When in fact was that draft received at your bank? 
A. I can’tsay; I should say on Monday. 


By Mr. Brown: Questions objected to upon the ground that com- 
plainants’ counsel have no right to cross-examine their own witness. 


Q. Do you in fact know when it was received ? 

A. Not positively ; no, sir. 

Q. How long does it take a draft to come from Kansas City Stock- 
Yards to your bank at the Union Stock- Yards, Chicago ? 

A. That I can’t answer definitely I should say we should re- 
ceive it on the second day after. 

@. After it was drawn ? 

A. I don’t know positively. 

Q. After it was made, then have you any record in your bank 
showing the date of the time drafts that are drawn on your bank are 
received ? 

A. They are entered on the collection book the day they are re- 
ceived. 

Q. On your collection book ? 

A. Yes, sir. 

Q. That collection book you have not with you ? 

A. No, sir. 

Q. It is at the bank? 

A. Yes, sir. Everything that comes after 3 o’clock, of course, 
after banking hours, we don’t present those the same day. 

Q. I now show you a draft, dated at Kansas City, Missouri, Oc- 
tober 3rd, 1885, for $691.70, drawn by A. J. Gillespie & Company, 
payable to the order of P. Connelly, assistant cashier, at sight, di- 
rected to Rappal, Sons & Compariy, Chicago, Illinois. I ask you if 
you ever saw that draft before ? 

A. Well, I don’t know that; I have no recollection of seeing it; 
probably I did. 

Q. Was that draft received by your bank for collection ? 

A. The protest and papers on it show it was. 
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80 Q. When was it received ? 
A. I have no recollection of when it was received. 
Q. Well, in the course of business, when was it received ? 
A. It was received on the same day it was protested, which was 
on the 5th. I should say that was received on the 5th. : 
Q. Were the last two drafts shown you, one dated October 1st and 
one dated October 5th, protested at the same time? 
A. Yes, sir; sateen al the same time. 
Q. Was that last draft shown you presented to Rappal Sons & 
Company for payment by your bank ? 
A. By the notary. 
Q. What notary ? 
A. By Mr. Jameson. 
Q. He, you say, was the assistant cashier of your bank % ? 
A. Yes, sir; that is his memorandum on there. That is all I 
have to go by. 
Q. You may state how drafts are forwarded to you for collection 
by the Kansas City Stock-Yards Bank. 
A. They are forwarded by mail. 
Q. Directed to your bank ? 
A. Yes, sir. 
Q. They don’t go through any third party’s tenis do they ? 
A. No, sir. 
Q. How long have you been doing business with the Kansas City 
Stock-Yards Bank ? | 
A. Several years. I don’t remember the time. 
Q. Doing about what amount of business ? 
A. Well, business varies ; sometimes might be a few drafts, some- 
time 40 000 or 50.000 a day. 
Q. A few drafts a day or $40,000 or $50,000 ? ; 
A. Amounts vary according to the seasons of the year. 
By Mr. Brown: State what you mean as to amounts; when you 
say might be few drafts you mean it might beso small 
81 A. A few dollars or $50,000. You see, business varies 
when making heavy shipments. They usually send us all 
their collections. : 
By Mr. Bispee: And you have done so for several years last past ? 
A. Yes, sir. 
Q. What was your custom with that bank in relation to notifying 
them by telegram or otherwise of the non-payment of a draft? 
A. We had orders from them to telegraph them of non- a-payment. 
Q. You did have orders ? 
A. Yes, sir. 
Q. Did you in this instance have orders to telegraph Gaia ? 
A. No, sir. I don’t know as there were any special instructions 
in regard to this. t 
Q. But generally did you have such orders ? 
A. Had general orders. 
. > oe you telegraph the non-payment of these drafts to that 
an 
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A. My recollection is that this first draft was telegraphed on the 
next day, the next morning. 

Q. After its protest ? 

A. Yes, sir. Our usual custom has been with these drafts if they 
are presented for payment and payment refused —. They would be 
paid next morning, a good many: of them, and for some reason the 
notary omitted to telegraph, I think, the same day, on the second; 
am not sure whether the telegram went on the 2nd or not; at least, 
the telegram was sent the next morning. 

Q. How in relation to the draft dated October Ist ? 

A. The others were regularly telegraphed. 

Q. When did you telegraph the non-payment of the two last 
drafts ? 

A. On the day the payment was refused. 

Q. On the 5th? 

A. I think so; ves, sir. 

Q. When did you telegraph the Kansas City Stock-Yards 
82 Bank that the draft dated October 30th was not paid? 

A. My recollection is that it was telegraphed the morning 
of the 3rd. 

Q. Morning of October 3rd? | 

A. My attention was called to the draft, as I recollect it now, and 
I inquired whether a telegram had been sent advising the non-pay- 
ment of it, and couldn’t find that it had, and I sent one. 

Q. When did you telegraph the Kansas City Bank that the draft 
dated October Ist for $19,505.62 was not paid? 

A. My recollection is it was telegraphed the first thing when they 
refused payment. 

Q. Well, when? ) 

A. I should think Monday morning; usually, don’t telegraph 
these till late in the afternoon. 

Q. You say that was telegraphed on Monday, the 5th? 

A. Yes, sir; in the morning. 

Q. Have you any definite knowledge on that subject? Have you 
looked it up so as to know ? 

A. I did look it up at one time, but it is some time ago. That is 
my recollection of it; am quite positive about it. I telegraphed 
Mr. Connelly, and he — me a number of times in regard to it during 
the day. 

Q. State when you telegraphed the Kansas City Bank that the 
draft of October 3rd was not paid. 

A. Those were both in one telegram—the 19 and the 600. 

Q. You have testified that on the 3rd of October Rappal, Sons & 
Company deposited in your bank $23,290.83. Did you telegraph 
the Kansas City Bank before that deposit was made in your bank 
that these two large drafts were pot naid ? 

A. I don’t know that; the deposits and the telegram had no con- 

nection whatever. I have no recollection of it. I know that 
83 I telegraphed Mr. Connelly as soon as I found out the drafts 
were not going to be paid. 

Q. Did you telegraph Mr. Connelly, of the Kansas City Stock- 
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Yards Bank, that those two drafts were not paid before that 23 
thousand and odd dollars were deposited in your bank? 

A. I have no idea when the deposit was made; don’t know any- 
thing about it. 

Q. Haven’t you testified that it was made on the 3rd,of October? 

A. Yes, sir; that was made on Saturday ; that deposit. 

Q. So you didn’t telegraph the non-payment of these drafts to 
Mr. Connelly until after that deposit was made? 

A. But we didn’t have the drafts 

Q. No; but answer my question, won't you? 

By Mr. Brown: Counsel for the bank objects to the counsel for 
complainant cross-examining his own witness. 7 


A. No; I didn’t telegraph him until after the deposits were made, 
because they were made on Saturday and the drafts didn’t come 
till Monday. 

Q. ‘Lhat is, you didn’t telegraph till Monday that they were not 

aid ? 
: A. How could [ if I didn’t have it? 

Q. You are, then, prepared to state that that $19, ae draft didn’t 
reach you till Monday ‘ ? 

A. Didn’t have it in the regular course of business antl Monday. 

Q. You did state awhile ago, however, that you didn’t know when 
it was received by the bank ? 


(Objected to.) 


A. I say there is a possibility that that draft might have come in 
after our business hours on Saturday, but don’t think we got it till 
Monday. 

Q. Will you produce before the master here to-morrow morning 

the collection memorandum register—if that is the proper 
84 name—or the register showing the time when drafts are re- 
ceived ? 

A. The register won’t show the time they are received; we don’t 
keep a memorandum of that. We collect for all banks in the 
city; — send us all their collections, and our book or register 
wouldn’t show the time they are received. The mail is: opened by 
Mr. Jameson or myself, and drafts checked off and passed over to 
the note teller; he immediately puts them on his book. If any 
collections come to us in the mail which comes about half past three, 
after business is all over, don’t present those till next morning ; don’t 
make any difference whose they are. 

Q. Will you produce that draft register Saturday merwing 

A. Yes, sir. 

Q. You have such a register and will produce it? 

A. Have a memorandum book where drafts are entered from the 
different banks. 

Q. Will you please produce your bills receivable book ‘or account 
showing any note that you may hold of Rappal, Sons & Company 
between July 1st and October 10th, 1885, and also the deposit tickets 
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or slips showing items of deposit between October Ist and 10th, 
1885, inclusive, of Rappal, Sons & Company? 

A. I will produce them. 

Q. You have copies of the telegrams that you sent to the Kansas 
City Stock-Yards Bank in relation to these three drafts shown you? 

A. Well, that I can’t say; the telegrams are usually copied, but I 
don’t know whether all of them were copied or not. 

(). Will you produce such copies as you have in relation to those 
three drafts? 

A. Yes, sir. 

Q. Have you the original telegrams received by you from the 

Kansas City Stock-Yards Bank in relation to these drafts ? 
85 A. I can’t say as to that; I suppose they are filed away. 
Q. Will you look them up and produce them with the other 
papers ? 

A. Yes, sir. 

(. When a draft is sent to you for collection by the Kansas City 
Stock- Yards Bank, like the three I have shown you, is there a letter 
accompanying it? 

A. Yes, sir. 

Q. Do you preserve those letters? 

A. I presume so. 

Q. Will you please produce the letters accompanying the three 
drafts shown you from said bank and any other correspondence of 
the bank concerning them ? 

A. Yes, sir. 

Q. When letters are sent by the Kansas City Stock-Yards Bank 
to your bank do you not usually icceive them the next day after 
said letters are sent? ! 

A. [ don’t remember the time; they are received in the usual 
course of mail; that is all I can say. 

Q. You may state why it was that you extended so large and so 
long an overdraft to Rappal, Sons & Company. 


(Question objected to by Mr. Brown.) 


A. Because they always had cattle coming in or on the road and 
wanted accommodations over night to pay their drafts that were 
made on shipments of stock, and stock usually coming from the 
West wouldn’t arrive till the next day or the day after ; 2 or 3 days 
sometimes. 

Q. Did you have any arrangement with them about allowing them 
to overdraw; if so, to what amount ? 

A. I don’t know as there was any particular amount specified ; 
they gave us collateral and we allowed them to overdraw. 

Q. They gave you collateral for these overdrafts—all of 
86 them that you have named? 

A. We always had collateral of theirs on hand and always 
accommodated them the same as other firms. 

Q. Where did you have collateral to secure you for the overdrafts 
of Rappal, Sons & Company ? 

A. I don’t remember where they were. 
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Did you have them ? 

Yes, sir; we had notes. 

To what extent? 

I don’t know; couldn’t tell you. 
Did you use those notes in paying this overdraft? 

. No; no occasion to. 

You did not use them. What did you do with them ? 
. May have given them up; I don’t remember. 

They were returned to Rappal, Sons & Company, were they? 
I can only state that my impression was that they had collat- 
eral there; what that was I couldn’t say. 

Q. Were they returned to them about the time this account was 
closed, in October? . 

. That I couldn't say. 

. You don’t know when they were ? 

. No, sir; I do not. 

. And don’t know the amount of them? 

. No, sir. 

But you think they were returned ? 

I think—well, I suppose they were; I don’t know; we haven’t 
any thing on hand now that I know of. 

Q. Have you got those collaterals yet?’ 

A. No, sir. 

Q. Have you had any since the 10th of October, 1885? 

A. I don’t know of any. 

Q. Have you had any business connections with the firm, since 

then ? 
87 A. I don’t know of any; don’t remember. 
Q. How did it happen that the account was closed | on the 
9th of October, 1885 ? 

A. They made a deposit as they usually did. 

Q. So that ended the account? 

A. They closed it themselves; we had nothing to do. 

Q. You didn’t ask that it be closed ? 

A. Don’t remember that we did say anything about it. 

If you state as you haye that you didn’t know anything about 
those collaterals can you state positively that you haven’t got any 
now? 

A. No, sir; I can’t state we haven’t any now. 

Q. You don’t know what lyou have got ? 

A. I don’t think I ever saw them. 

Q. Will you refresh your |recollection from the books at the bank 
and at your next sitting state all the collaterals that you held from 
Rappal, Sons & Company 4nd all bills receivable of any kind or 
nature between July Ist and| October 10th, 1885, and state what they 
were and what has become of them ? 

A. No record made of anything of that kind; don’t keep a4 record 
of these things. 
Q. Do you keep a record of notes ? 

A. If they leave collaterals with us they are simply put on file. 
Q. There is a full record of bills receivable ? 
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A. Of our bills receivable ? 


Q. Haven’t you any memorandum which would show collaterals 
left? — ? 

A. No, sir. 

Q. Did you ever protest any of Rappal, Sons & Company’s paper 
at any time between July 1st and October 10th, 1885? 

A. I couldn’t tell you about that. We have protested paper 
88 for nearly every firm up there when we didn’t want to pay 
it; don’t remember of any of theirs protested. 

Q. You don’t remember of any, you say ? 

A. No, sir. 

Q. Between October 1st and October 10th were there any other 
drafts drawn on Rappal, Sons & Company through your bank that 
went to protest, except the three now shown you and which have 
been identified ? 

A. I haven’t any recollection of any. 

Q. Do you remember of a check being drawn by Rappal, Sons & 
Company upon your bank to pay the freight upon the cattle shipped 
by A. J. Gillespie & iw amr the last of September or the first of 
October, 1885, and said check being protested ? 

A. No, sir. 

Q. Have you any recollection of a protest of a check paid to the 
stock-yards company for freight? 

A. No, sir. 

Q. You have no recollection ? 

A. I have not; no, sir. 

Q. Or did you refuse payment of any such check or any check ? 

A. I have no recollection of it. 

\.. Did you ever refuse payment of any check drawn by Rappal, 
Sons & Company ? 

A. That I couldn’t say. 

Q. Have you any recollection of any ? 

A. No, sir; I have no recollection. 


89 JuLy 167rn, 1886. 


ELMER WASHBURN, being first duly sworn, testified on behalf of 
complainants as follows: 


By Mr. Brspee: How long have you been president of the Union 
Stock- Yards National Bank ? 

A. Three years last December; 12th of December, I think. 

Q. How generally do you take charge of its affairs ? 

A. That is a difficult question to answer. 

Are you there every day ? 

A. Yes, sir. 

Q. Prior to October, 1885, did you know the members of the firm 
of Rappal, Sons & Company ? 

A. I did. 

2 eT jo know they had xan account in your bank ? 

i 


ee 


46 THE UNION STOCK-YARDS NATIONAL BANK VS. 


Q. Did you know the condition of it between July Ist and Octo- 
ber 10th, 1885? 

A. In general terms. 

Q. Was it.your custom to look over the balances of your: ustomert 
to see how they stood from day to day ? 

A. It was, occasionally. 

Q. As often as once a week or oftener? 

A. Yes, sir. 

Q. And did you observe the condition of that account as it stood 
from day to day between the first of July and October 10th, 1885? 

A. I did not, from day to day, as far back as that. 

Q. About what knowledge did you have? State in your own 
words. 

A. I krew in general terms how the account stood. 

Q. And it did stand as has been testified by Mr. Conrad, your 
cashier, didn’t it? 

A. I can't say as to that; he has to testify from the books; I could 
do the same; that would be my source of positive and definite 
knowledge. I may say that I have an overdraft list every, morning 
and look it over. 

Q. Put on your desk ? 
90 A. On my desk; and if there is an account overdrawn I 
know the condition of it. If there is an account with a credit 
balance I don’t know the exact condition of it, unless I go to the 
balance sheets to see. 

Q. Then did you know from day to day, between the dates above 
named, that Rappal, Sons & Company’s account was generally over- 
drawn, did you ? 

A. Frequently overdrawn. 

Q. Wasn’t it generally overdrawn between those dates? - 

A. I hardly know how to define between generally and frequently. 
We extended a pretty good credit to Mr. Rappal. 

Q. What was the condition of Rappal, Sons & Company’s account 
with you on the Ist dav of October, 1885 ? 

A. I don’t know. 

Q. You may refer to the books on that question. 

A. The Ist day of October, 1885, overdrawn, $18,922.21. °¢ 

Q. What was the condition of that account on the 2nd day of 
October, 1885? 

A. $18, 454.89 at the close of business. 

Q. What time does business close each day at the bank 4 ,; 

, A. Three o’clock ; Saturday, at 1. 

~“Q. What was the condition of that account on the 3rd day, at the 
close of business ? 

A. A credit balance of $1,136.03. ¢ 

Q. Do you remember the circumstances of that account being 
closed at your bank, Mr. Washburn ? 

A. I remember something i in connection with it. 

Q. State when it was closed. 


A. I can’t state from recollection. It would seem to have been » 


closed on the 7th day of October, from this balance sheet. 


~ ee eel 


A. J. GILLESPIE ET AL., &C. 


. That is, the balunce sheet ends the 7th of October ? 
. Yes, sir. 
Q. You may.state what the customers’ journal shows in 

91 relation to any business done with Rappal, Sons & Company 

after October 7th, 1885. , 
. On the 9th of October — shows a debit and credit of $4,006.73. 
What were those items ? 
. I don’t know, sir; don’t know and can’t tell from that book. 
. Have you any recollection about them whatever ? 
. Nothing that I would feel justified in testifying. 
. Did you take a note of Rappal, Sons.& Company on the 9th of 

October for that amount of money ? 

A. I don’t know. 
1| Q. Do you know that you didn’t? 
' A. I do not know that I did not. 

Q. Who did the business—what person connected with your 
bank—when the account was closed ? 

A. I did it. 

Q. Did Rappal, Sons & Company owe you any money on the 9th 
of October or 8th of October ? 

A. I don’t know. 

Q. Did you take their note for any sum of money about that 
time? , 
A. Yes, sir; I did. 
= Q. How much money ? 

A. Don’t remember. 

Q. State what you did in settliug up the account. 

A. We took a note from Mr. Saal 

@. For how much or about how much ? 

A. I don’t remember; the best of my recollection is they owed 
$6,000. 

Q. You took the note as balance due you? 

A. Yes, sir. 
Q. Balance he owed you? 
A. I can’t tell in what form they owed it. 
@. Was that note secured ? 
A. Don’t remember whether there were other bills receivable. 


] Q. Was that note secured in anv way ? 
A 


OPOrop> 


. It was. 
Q. How was ifsecured ? 
A. By real estate. 
| 92 Q. Where? 
: A. Will county. 
Q. Has that note been paid? 
A. In part. 
Q. And in part unpaid ? 
- A. In part unpaid. 
®. You still hold the note? 
A. We do; the bank does. 
. When I speak of you [ mean the bank; and that note was given 
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to your bank to close up or in payment of the balance they owed you, 


was it—that the firm owed you? 
A. The balance the firm owed us in some manner or form. 
Q. And that closed up the account, did it—ended the account ? 3 
A. It must have done so, I think. 
Q. You had 1:0 further banking business with Rappal, Sons & 
Company? 


A. I think not; don’t know what the books might show farther 
on. 


Q. You have no recollection of any business having been done 
with them ? 

A. No, sir. I can’t testify that they didn’t do any more business 
or that we didn’t do any more business with them as Rappal, Sons 
& Company. I can’t testify from recollection. 

Q. When you learned that Rappal, Sons & Company were over- 
drawn, on the 2nd of October, $18,000 and odd did you’ take any 
action or do anything towards getting that overdraft paid ? 

A. Don’t remember that I did. 

Q. Did you notify them of that overdraft or send for them or 


write them or have any communication with them in relation to it? © 


A. 1 can’t-testify from recollection. 

Q. You have no recollection about it, have you? 

A. As I have testified, they were frequently overdrawn... 

Q. Did the firm of Rappal, Sons & Company owe you any other 
amount on the 2nd of October than what appears in the over- 

a 
93 . They probably owed us something in bills receivable. 
O. Do you know how much ? : 
A. I can’t testify from recollection. 


Q. Have you any idea—can you give any estimate—of how much 
they owed you? 


A. Well, the best answer I could give—the safest one—would be | 


to say they were inside of $10,000 in bills receivable. 

2. What securtty did you have for that ? 

The amount may not have been so large as that; may not 
a been over $5,000 or $6,000. 

Q. That was exclusive of overdrafts, whatever it was ? 

A. Yes, sir. 

Q. Did you have any security ? : 

A. I don’t want to be understood as giving anything like Positive 
testimony. 

Q. We don’t understand it so, Mr. Washburn. You can correct 
it any time you want to. Did you have any security for the over- 
draft of $18,000 and the indebtedness represented by bills pequerenee, 
whatever they were? 

A. I think we had some feeders’ paper or farmers’ paper to secure 
bills receivable. 

Q. To what éxtent ?- 

A. I don’t remember. 

Q. Did you realize anything out of those collaterals ? 

A. Out of some of them. 
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Q. How much? 

A. I don’t remember. 

Q. Can you approximate the amount you realized out of those col- 
laterals? 

A. No; I can’t. 

@. When did you realize it? 

A. I don’t remember that. 

(). You can’t give any amount that you realized from feeders’ 
paper? 

A. No; for I don’t remember, and can’t say we realized anything 
from it; may have been all turned back to Rappal—it may have 
been. 
94 Q. Was that all turned back to him when he gave this 
mortgage on the Will county land to secure your note? 

A. I don’t remember about what time that was done. 

(). is that your best impression or recollection—that they were 
turned back at that time? 

A. That would be my best recollection; yes, sir. 

Q. But you can’t state the amount of those collaterals? 

A. No, sir. 

Q. Or whether or not you ever realized anything from them, can 
you? 

A. Not positively. 

Q. And you don’t know of any other collaterals excepting that 
paper that you had for this indebtedness ? 

A. No, sir. 

Q. How long had you carried those bills receivable against Rappal, 
Sons & Company which you say would probably not exceed $10,000, 
but the amount of which you cannot state ? 

A. I don’t remember. 

Q. Carried 6 months or a year at your bank? 

A. Well, I should say 6 months. Those are matters which can 
be proven exactly by the books. 

@. Your books at the bank will show just what bills receivable 
you carried against Rappal, Sons & Company under discount, will 
they ? 

A. Yes, sir. 

Q. Will your books or any memoranda in your books show any 
collateral you held? 

A. They will not. 

Q. No memorandum concerning it ? 

A. None that I am aware of. 

Q. That bills-receivable account you will either testify to yourself 

or allow Mr. Conrad to when he appears ? 
99 A. Yes, sir. Either one of us can testify to it. If you will 

allow me I can say something in relation to this collateral 
business. Our collateral loans are not large, and they are so small 
that it is not worth while to keep a record of them. Whenever we 
take collaterals as we do it on collateral blank notes, and of course 
the collaterals are recited in the body of the note, so it makes a com- 
plete record of the collateral until the note is paid, and when it is 
7—1004 
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paid of course it is the business of the maker of the note to get his 
collateral back. When the note is paid the collaterals go back. 
Then there is no record left in the bank. 

Q. Do you know, personally, anything about the three drafts 
dated, respectively, Septem ber 30th, October 1st, and October ord, 
drawn by A. J. Gillespie & Company on Rappal, Sons & Company, 
which were inquired about — Mr. Conrad? | 

A. I do not know about them. 

@. Have you any recollection or knowledge as to when they were 
received at your bank ? 


By Mr. Brown: The same stipulation concerning the reservation 
of a general objection by the attorney for defendant applies to each 
witness examined. 


A. I cannot testify as to that without refreshing my recollection. 

@. Do you know of any means of refreshing your recollection ? 

A. Well, I think I could talk with Mr. Conrad and Mr. Jameson 
and be able then to say something about it. The most I can say 
now is that I knew one of these drafts was held over night at the 
request of Rappal, Sons & Company, who said they would pay next 
morning; which draft that was I can’t say. 

©. Was not that the first draft? 


96 A. Probably it was, but I wouldn’t so testify. 
(. When, in the natural course of business, would a draft 
dated October Ist, 1885, reach your bank ? ‘ 


A. If they mailed it properly it would reach there the second day. 
®. And the same is true of adraft dated October 5rd, is it? 
| A. Yes, sir; ought to be—October 3rd was Saturday—come to the 
. bank Monday morning. 

Q). It is true, isn’t it, Mr. Washburn, that the deposits of October 
3rd, about which you have testified, made by the Rappals in your 
bank, of 23 thousand odd dollars, was made in that bank before the 
draft dated October Ist was protested % ? 

A. Well, I don’t know; can’t say what time of the day the deposit 
was made. 

Q. That draft was not protested till the 5th, was it ? 

A. Oh, it must have been. 
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Cross-examination by Mr. Brown : 

Q. You said that your collateral account was small, or your col- 
lateral loans were not large. I will ask you about ov erdraits. Does 
the Union Stock-Yards National Bank charge interest on overdrafts ? 

A. It does. 

Q. What is the general course of your business as to ov erdrafts 
in comparison with other banks; do you know? 

A. Our overdrafts are very large. 

Q. What is the cause of that? 

A. We are very free in overdrafts. 

Q. Why is that? 
= It is a custom that has obtained from the origin of the bank, 
almost. 
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Q. What class of people do they do business with ? 
97 A. Commission men, largely. 

Q. Such persons are concerned in the usual business at the 
Union Stock-Yards. Does that furnish any reason for overdrafts 
naturally being large ? 

A. It does. 

Q. Mr. Washburn, the overdrafts which you have mentioned here 
as ue overdrafts of Rappal, Sons & Company at various dates and 
the overdrafts which Mr. Conrad has mentioned as such overdrafts 
are all at the close of business, are they not? 

A. Yes, sir. 

Q. Does it necessarily follow because the account of Rappal Sons 
& Company was overdrawn at the close of business that it was over- 
drawn all through business hours of that day ? 

A. No; not necessarily. 

Q. At what time of the day is there most likely to be an overdraft 
in the business which you conduct with commission men? 3 

A. Don’t know how the account stands in the middle of the day, 
very much. Some accounts are watched very closely. With com- 
inission men of small means or with customers of rather limited 
means they are more likely to be overdrawn in the middle of the 
day, because they often send off their express before they maké 
their deposits. Asa rule, they send their cash remittances to the 
country—which go by express—in the middle of the day, between 
12 and 1 o'clock, put in their checks. Those checks often overdraw 
their accounts, and at night they may have a credit balance. 

(). Were the accounts vetween you and Rappal, Sons & Company 
accounts in which there were many transactions or few ? 

A. In which there were many. 3 

Q. Did you have frequent transactions with them ? 

A. Yes; quite a good many checks each day, and quite a good 

many deposits. 
98 (: Can you give any reason why Mr. Rappal’s account was 
allowed to be overdrawn tosuch an extent as has been stated ? 

A. Weil, I extended to Mr. Rappal—his firm—pretty good credit 
because I was satisfied of his personal integrity; had known him a 
good many years and trusted him largely on his personal credit, 
personal reputation for integrity, honesty, and fair dealing. Perhaps 
I better explain more fully about our overdraft system. As I stated, 
our overdrafts were pretty free; it isa custom that obtained there 
long ago, and now we require firms who want overdrafts, and have 
for a long time, to come in and state about what they want to over- 
draw and what their reason is for overdrawing, and if a firm states 
that they have got stock in transit for which they have paid a draft 
and want to be overdrawn a certain amount we rarely, if ever, refuse. 
We have never lost, since I have been connected with the bank, a 
dollar by an overdraft of a commission man. The officers of the 
bank inform me that a commission man has never been known to 
come in and make a misstatement in respect to what he has in the 
yards or what he has in transit nor what he has paid on it—what he 
has advanced on it—and when they state that they have made ad- 
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vances, paid drafts, against stock which is in transit or what they 
have on hand in the yard paid for, or paid a portion of it, I don’t 
remember of any instance where we have refused overdraft. 
2 Are overdrafts a source of profit to the bank ? 
. Of course, that is the object—to make money out of it. 


99 Juty 167n, 1886. 


Freperick J. Rappat, Jr., being first duly sworn, testified 
as follows on behalf of complainants, as follows : 


Q. State your full name. 

. Frederick J. Rappal, Jr. 

. In what business are you engaged ? 

. Live stock commission, Union Stock- Yards, Illinois. ° 

. How long have you been thus engaged ? 

About four years. 

. With what firm ? 

. Rappal, Sons & Company. At the present time or—— 
No, I mean 

Rappal, Sons & Company. 

State when the firm was organized, or about when. 

It was about 1883. 

And you were one of the sons, one of the partners ? 

I was. 

Your father was in the firm, and another brother, w as she ? 

Yes, sir. 

- How long did the firm continue in that form ? 

. It continued until June llth, 1586. 

. What were your particular duties in connection with that 
firm ? 

A. I was general salesman. 

Q. Who had charge of the office ? 

A. I had little to do with the office. 

Q. Did you have as much to do as any member of the firm ? 

A. I guess I did. 

Q. Examine the account of sales which I now show you, marked 
Complainants’ Exhibit A, and state if said account of sales was made 
by your firm to A. J. Gillespie & Company. 

A. No, sir. 

Q. W ho was it made by? 

A. That is account of Bowen & Company. 
100 Q. Was the paper made—the paper I show you ? 
A. How? 

Q. By your firm ? 

A. It was made by our firm. 

By Mr. Bisper: Said paper is offered in evidence as Complain- 
ants’ Exhibit A. 

Q. And that account is correct, is it? 

A. It is correct. | 

Q. iow account, Exhibit A, is dated October 2nd, 1885, is it? 

t Is. 
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Q. And calls for 133 head of cattle? 

A. Yes, sir. 

Q. When did your firm receive those cattle? 

A. October 2nd. 

Q. Were they received by you on that date? 

A. They were. 

Q. What time in the day? 

A. I do not know. 

Q. What is your best impression or recollection about it ? 

A. In the afternoon, some time. 

Q. Of the 2nd of October? 

A. Yes; sir; that is the best of my recollection. 

Q. How did they come in your possession ; how did you get them 
in your possession? State how they came in your possession as 
commission merchants. 

A. The same as any other cattle. 

Q. That isn’t what I asked you. Who delivered them to you? 

A. We have a general open order from Mr. Williams. 

Q. These particular cattle—did the Union Stock-Yard and 
Transit Company deliver them to you? 

A. Yes, sir. 

Q. The Stock-Yards Company, then, delivered those cattle to you ? 

A. Yes, sir. 

Q. And they were delivered to you pursuant to an open order, 
you say, that you had from Mr. Williams, the Secretary of the 
Stock- Yards Company ? 

A. Now, look here, these particy lar cattle, I don’t know just how 
we got them. 

Q. You don’t know how you got them. “You do know they came 
into your possession ? 

A. Yes, sir. 

Q. That is all you remember, is it ? 
101 A. All I know is those cattle were shipped by Bowen & 
Company ; that is all [ know. 

Q. By Bowen & Company? 

A. Yes, sir. 

Q. How do you know that? 

A. I have a little proof. 

Q. Did you see them shipped ? 

A. No. 

Did Bowen & Company give any order to the Stock-Yards 
Company to turn those cattle over to you? 

A. That I don’t know. 

Q. Don’t know anything about that? Don’t you know that A. 
J. Gillespie & Company did give an order to turn them over to you? 

A. I do not; I wouldn’t swear to it; I couldn't tell. 

Q. Those cattle came to you, did they, on a way bill or shipping 
bill for A. J. Gillespie «& ‘Comp: iny, account Bowen, Kansas City, 

just as it appears in that account of sales? Do you know anything 
about that? 
A. I do not. 


Q. 


A. 
| Q. That you do not know how the word, account Bowen, came on 
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You do not? 
No. 


that account of sales, do you? 


| A. 
| : Q. You do know? Know how A. J. Gillespie came on there ? ? 


A. 
| i 
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Q. 


I do. 
I do. 


(). A. J. Gillespie & Company gave an order, didn't they, to the 
Union Stock-Yards Company to turn those cattle over to you % ? 


. Not to my knowledge. 
Do you know they didn’t? 


. I didn’t say I did. awe 


Well, do you now? 


. I say, not to my knowledge. 

. Now, when did you sell those 133 head of cattle? 
- October 2nd. 

. Who did you sell them to? 

. I don’t remember. 

. You have no recollection. Who made the sale? 

. My brother. 

. What is his name? 

. His name is Lawrence L. Rappal. 


(. Where is Lawrence L. Rappal ? 
A. I do not know. 


(). Where was he the last time you heard from him ? 
. Either at Fort Collins or Cheyenne, Wy oming Territory. 
. How long ago was that? 

_ In the last ten days. 

. What is he doing ? 

. He is looking up our general interests. 
. He is still engaged i in doing business for your firm, is be? 
. He is—well, no; not for Rappal, Sons & Company. 
. What firm ? 

. For Rappal, Lamb & Company. 

. When do you expect him home? 

. I do not know. | 

. No knowledge about it? 

. No knowledge about it. 

. Those eattle “realized, did they, net $5,880.25 ? 


They did. 
That is correct, is it ? 


. That is correct. 


Who paid this freight of $654.50? 


. Rappal, Sons & Company. 

. Paid it by check on the bank ? 
. In our usual course of business. 
Did you pay it by check drawn on the Union Stock- Yards 


National Bank ? 


| A 


Not that individual one, we didn’t. We pay every —— 


and every Thursday. 


Q. All the freight? 
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A. All the freight. 

Q. By a check ? 

A. By a check. 

@. Drawn on that bank at that time? 

A. Yes, sir; well, I don’t say that time; not that date. 

Q. 1 mean during that period of time. 

A. Yes, sir. 

@. Now, who paid you this $6,649.50, the gross amount received 
for those 133 head of cattle? 

A. The buyer that bought them of us. 

Q. Who was it? 

A. Well, I don’t recollect. 

Q. Who did he pay that to—your firm ? 

A. I do not know whether it was paid in check or in dupli- 
cate-sale ticket. 

Q. What is a duplicate-sale ticket? Describe it. 

A. It is a duplicate of the sale made to a buyer. By the 
103 commission firm it is taken and deposited in the bank, and 
all the buyer buys that day is figured up, and he gives the 

bank a check for it, and they keep the duplicate—the buyers. 

Q. And you are furnished a duplicate of that sale ticket, are 
you? 

A. Yes, sir. 

Q. And you deposit that duplicate-sale ticket in the bank to go 
to vour credit? 

A. We did, usually; yes, sir; not all of them ? 

Q. But usually? 

A. Yes, sir. 

Q. Not universally, but generally; is that true? 

A. Generally; ves, sir. 

Q. And the bank collects that ticket of the man who buys the 
cattle, does it? 

A. I don’t know whether they collect it or whether they come 
in and pay it. I don’t know. 

(). It is one or the other? 

A. One or the other. 

Q. Now, then, you deposited either a check for $6,649.50 on that 
day, the Ond of October, or deposited a duplicate “sale ticket on 
that day in the Union Stock-Yards Bank, didn’t you ? 

A. About that time I did. 


By Mr. Brown: Counsel for defendants objects to the questions as 
leading and tending to cross-examine their own witness. 


Q. Have you got your bank book, kept with the bank at that 
time, here ? 

a. 2 have. 

Q. Will you produce it? 

(Bank book produced.) 

Q. Please show your bank book of that date—October 2nd, 1885? 


(Book shown to counsel.) 
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@. What deposit, if any, did you make on October 2nd in the 


Union Stock-Yards National Bank ? 
A. $6,708.84. 
Q. Did your firm have any other bank account at that time? 
A. No; not to my knowledge. 
Q. W ould you have known it if they had? ‘ 
A. I think I would. 


104 Q. Did that deposit include the $6,649.50, the gross amount 


received for those 133 head of cattle on that: day ? 
A. I think it must; yes, sir. ’ 
Q. Don’t you know it did? 
A. I wouldn't swear to it. 


By Mr. Brown: Question objected to as improper. : 


Q. Now, then, did you deposit any other amount of money on 
that day than the $6,649.50 ? 

A. I suppose I must have or I wouldn’t have that much differ- 
ence. 

(). Do you know where that money came from that you deposited 
in addition to this amount ? 

A. I think I could find it. 

Q. Do you know? 

A. Do I know what? 

Q. Where it came from. 

A. I say I think I could find out where it came from, 

Q. Do you know now? 

A. No; I do not know. 

Q. You think you could find out ? 

A. Yes, sir. 

Q. What other books have you got with you excepting the bank 
pass book ” 

A. The cash book. , 

Q. Will you produce your cash book ? 


(Book produced.) 


Q. Now, on page 11 of your cash book, under date of October 2nd, 
omg read the two entries $s appearing upon the debit side of the cash 
00 

A. W. H. Monroe, $59.54 ; Swift & Company, $6,649.50. 

Q. Who is Swift & Company ? 

A. A dressed beef concern at the stock-yard. 

Q. Are they buyers of cattle? » 

A. They are. 

Q. After having looked at your cash book under dite of October 
2nd, which shows that you received 86,649.50 from Swift & Com- 
pany, and looking at your account of sales, marked Exhibit A, can 
you now state to whom you sold that 133 head of cattle ? 

A. ToSwift & Company. 

Q. And can you also state the items that made up vour deposit to 
the Union Stock-Yards National Bank of that date, October 2nd ? 

A. W. H. Monroe, $59.54; Swift & Company, $6,649.50. 
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Q. Now, then, by reference to your cash book you know, 

105. = do you, that the amount of money that Swift & Company 

paid you for that 133 head of cattle was deposited in the 
Union Stock-Yards National Bank on the 2d of October? 

A. I do. 

Q. I now show you Exhibit B and ask you if that is an account 
of sale made by your firm on the day it bears date, October 3rd, 
1885 ? 

A. That is correct. 

(). In whose handwriting is the written portion of it? 

A. The book-keeper’s. | 

Q. Your book-keeper? 

A. Yes, sir. 

By Mr. Bispee: Said account of sale is offered in evidence as Ex- 
hibit B. 

By Mr. Brown: Counsel for the Union Stock-Yards National Bank 
objects to the introduction of the two papers, Exhibits A and B, on 
the ground that they are incompetent, irrelevant, and, so far as bank- 
ing is concerned, would be matters which the bank has never had 
notice or knowledge of. 


Q. Your book- keeper, you say, made the written portion of Ex- 
hibit B? 

A. Yes, sir. 

Q. W hen did you receive the 810 head of cattle mentioned in that 
exhibit ? 

A. It must have been October 3rd. 

4 1885 ? : 

. Yes, sir. 

"5 When did you sell that 810 head of cattle? 

A. October Srd. 

Q. State who you sold them to. 

A. Nels Morris, 353: Armour, 436; J. O’Brien, 13; Union Ren- 
dering Company, 2; Quiney Stock- Yards got 6 ; that is all. 

Q. How did Nels Morris pay for the 353 head of cattle that he 
bought: ? 

A. sy duplicate. 

(. By giving you a duplicate-sale ticket, did he ? 

A, Yes, SIP. 

Q. How did Armour pay for the 436 that he bought ? 

A. By duplicate. 

Q. You mean they paid you by duplicate-sale ticket ? 

A. Yes, sir. 
106 Q. Did vou ane those duplicate-sale tickets in the Union 
Stock-Yards National Bank ? 

A. The on. by reference to that book, were deposited in the 
Union Stock-Yards National Bank. 

(. The gross amount of the sale of that 810 head was $20,547.33, 
wasn't it? 

A. It was. 
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Q. Did you deposit that amount of money in the Union Stock- 
Yards National Bank ? 

A. No; the book there shows it; that is all I know. 

Q. Please examine your own bank pass book with the Union Stock- 


Yards National Bank and state what deposits you made on the 3rd . 


day of October, 1885. 

A. One was $2 660.40 ; $7,574.43 ; $13,056.00. 

Q. And what is the aggregate of those ‘deposits ? 

A. $23,290.83. 

Q. How much money did Nels Morris pay for the 353 head of 
cattle that he bought out of that lot that day ? 

A. $7,574.43. ! 

Q. What did you do with that money ; when did you deposit it ? 

A. I think it was deposited here in the Umon Stock-Yards 
National Bank ? 

Q. On that day? 

A. On the 3rd day of October. 

Q. Did you deposit a duplicate-sale ticket which he gave | you and 
did the bank collect the money of Nels Morris ? 

A. I suppose they did. 

Q. How much money did Armour & Company pay you for the 
436 head they bought of you out of that lot? 

~ I think it was $12,901. 

. What did you do with that money ? 

x I suppose it was deposited with the Union Stock-Yards National 
Bank. 

@. Don’t you know it was? 

A. Well, I don’t remember of my taking it over there. 

Q. What does your cash book show? , 

\. My cash book shows one for $10,227.10, the other for $2,673.90. 

Q. And the first one is for 345 head of cattle, isn’t it, sold to 
Armour? 

A. Last $10,262.10 and first $10,227.10. 

Q. And the next one is for 91 cattle, is it ? 

A. Yes, sir. 
107 Q. Then, those two items that you received from Armour 
that day for those catile, making 436 head of cattle, went into 

the Union Stock-Yards National Bank that afternoon, did it ? 

A. To the best of my knowledge. 3 

Q. It did? 

A. I think it did. 

Q. And it was sale tickets deposited by vour firm, was it not— 
Armour’s sale tickets or duplicate tickets ? 

A. Yes; I think it was. 

Q. And the bank collected the money of Armour ? 

A. I do not know. 

Q. What is your understanding of it ? 

A. That is my impression. 

Q. I will ask you if on the 3rd of October you deposited: the en- 
tire $20,547.33 with the Union Stock-Yards National Bank, the gross 
proceeds of the sale of that 810 head of cattle? 
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A. I think we did. To the best of my knowledge, we did. 

Q. I-now show you Exhibit C, which purports to be an account 
of sale rendered by your firm on the 6th of October, 1885, for 122 head 
of cattle; is that correct ? 

A. It is correct. 


By Mr. Bissee: I offer the same in evidence as Exhibit C. 
The same objection as to the two preceding exhibits by coun- 
se! for the Union Stock-Yards National Bank. 


Q. Did your firm receive that 122 head of cattle mentioned in that 

account of sales, Exhibit C? 

A. Yes, sir. 7 
Q. What day did you receive them ? 
A. I think it was the 6th of October. 
Q. This account was made out by the clerk in your office and in 
his handwriting ? 
A. Yes, sir. 
Q. Who did you sell those cattle to ? 
A. Sold them to L. B. Dowd & Company. 
Q. For how much money ? 
108 A. $2,583.52, less $15 for three bruised. 
Q. You really sold them for $2,568.52? 
A. Yes, sir. 
Q. To L. B. Dowd & Company ? 

¥ A. L. B. Dowd & Company. 

Q. How did he pay for those ? 

A. I think he gave us a check; he usually gives checks, 

Q. What did you do with that cieck ? 

A. It was deposited. | 

Q. Read the entry in your pass book under date of that day, 

A. $2,583.52. 

Q. Deposited where ? 

A. In the Union Stock-Yards National Bank. 

Q. That money was deposited in that bank on that day, wasn't it? 

A. It says so here. 

Q. In your pass book kept by the bank? 

A. Yes, sir. 

Q. The entries made in the handwriting of the receiving teller of 
the bank. 
A. Well, I don’t know that. 
Q. You don’t know that? 
A. No. 
Q. It is on your pass book kept by the bank? 
A. It is on the pass book kept by the bank. 
Q. Which you now have in your hands? 
A. Yes, sir. 

, (). Have you ever paid any of the said amounts mentioned in 
Exhibits A, B, and C to A. J. Gillespie & Company—your firm, I 
mean—being $1,857.27 in Exhibit C, $16,510.69 in Exhibit B, and 
$5,880.25 in Exhibit A? 

A. No. 


—_ 
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Q. Has he made a demand on you for that money or your firm ? 

A. Yes, sir. 

Q. Have you paid it to him or to the firm of A. J. Gillespie & 
Company ? 

A. No. 

Q. Or any portion of it? 

A. No. 

Q. How much money was your firm, Rappal, Sons & Company, 
overdrawn at the Union Stock-Yards National Bank on the Ist day 
of October, 1885 ? 

. A. I ean’t tell that. 
109 Q. Can you give any approximate estimate of’ ‘how much 
you were ove drawn | was it, on October Ist, 18, 922.21? 

A. I suppose it was. 

Q. On the 2nd day of October were you overdrawn $18 454.89 ? 

A. I think it must have been. 

Q. On those two dates—October Ist and 2nd—what other indebt- 
edness did your firm owe to that bank ;-what else did you owe that 
bank ? | 

A. Well, now, I don’t know. 

Q. Give us your best recollection. 

A. In the neighborhood of, may be, $6,000; —** like that. 

Q. In that neighborhood ' ? 

A. Yes, sir; I ‘wouldn’t swear to it. 

Q. T hat is your best recollection, isn’t it? 

A. Yes, sir. 

Q. How was that $6,000 or thereabouts represented ; was it by a 
note given by you to the bank ? | 

A. Well, I think it was. 

Q. More than one note? 

A. Not to my knowledge. 

(). When was that indebtedness contracted—that $6,000 or there- 
abouts; how long before October Ist, 1885 ? 

A. Oh, may be 4 or 6 months, perhaps; around there. 

Q. Don’t you think it was longer than 6 months? 

A. I couldn't tell. 

Q. Was it for borrowed money of the bank ? 

A. I think part of it was. 

Q. What was the balance of it for ? 

A. Did you ask me if it was for borrowed money ? 

Q. Yes. 

A. Yes; that is what it was for. 

Q. All for borrowed money? 

A. Yes, sir. 

Q. What collateral security, if any, did the Union Stock-Yards 
National Bank have for that money ‘borrowed represented by note? 

A. Real estate. 

Q. What was it? 

A. Real estate is all I know. 

Q. What real estate ? 

A. J don’t know that, really. 
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110 Q. How much collateral did they have? 


A. I couldn’t tell you the amount. 
Q. Any idea of what the amount was? 
A. It must have been right around what the note was for—may be 


a little more. 


Q. Was it a mortgage made on a farm in Will county ? 

A. No, sir. : 

(). What was the security, where was the real estate ? 

A. I think it was on some real estate in Will county. 

Q. What was the amount of the collateral, or about what amount? 
A. I told you about the amount of the note, I think; I don’t 


know. 


Q. What became of that collateral; was it given back to you 


about the 9th of October, 1885 ? 


A. Not to my knowledge. 

Q. Do you know anything about what has become of it? 

A. No. 

Q. Know where it is? 

A. No. 

Q. Or what has become of it? 

A. No. 

Q. Does vour father know? He does, don’t he? 

A. I will have to ask him. I tell you | won’t answer anything 


without I ean swear to it. I want to be correct. 


(. How did you pay that $6,000 note to the bank and this 18 


thousand odd dollars overdraft on October 2nd ? 


(Objected to as misleading.) 


A. With our money. 

(. What money ? 

A. Money that W. P. Bowen & Company owed us. 

Q. Did you pay it with the money which you received from the 


sale of these cattle mentioned in these three accounts of sale ? 


A. I couldn’t swear to that. 

Q. Could you swear you didn’t pay it with that money ? 

A. I know now. 

Q. Isn’t it true that the $5,880.25 net, appearing on Exhibit A, 


and the $16,519.69 net, appearing on Exhibit B, and the $1,857.27, 


appearing on Exhibit C, went to pay that overdraft aud a 


111 _—i portion of that note to that bank? 


A. We paid it with a check. 
Q. I want to know if that money went to that:bank ? 
A. That money went into the bank. 
Q. Was it kept by that bank in payment of tliat overdraft ? 
A. It was not kept, only in oir 
Q. As you directed it, you mean ? 
A. Not that money particularly. 
Q. Was it kept by that bank in payment of that overdraft of 


eighteen thousand odd dollars? 


A. Well, I tell you, we deposited a lot of other money with it. 
Q. Have you ever drawn that money, that identical money men- 


62 THE UNION STOCK-YARDS NATIONAL BANK VS. 


tioned in thuse three exhibits, out of the bank and paid it to any- 
body else? 

A. No; not all of it. 

Q. Have you any of it? 


A. The deposit of the 6th of $2,583.52; we also deposited $7,596.37. 


Q. Of other money ? 

A. Yes, sir. 

Q. Had nothing to do with this transaction ? 

A. No; but it went in the same way. 

Q. On the 6th of October you not only deposited this $1,857.27 
in Exhibit C, but you deposited other money ? 

A. Yes, sir. 

Q. W hat I ask you is, have you ever drawn out of that bank — 
Rappal, Sons & Company the three items of money named in those 
three exhibits ? 


(Objected to.) : 


A. I don’t know. If you put a lot of five-dollar bills down there 
I can’t tell which one you take out. 

Q. Did you,-out of the money deposited between October 2nd and 
October 6th, 1885, pay the bank the eighteen thousand odd dollars 
overdraft ; did you do that? 3 | 

A. Yes, sir. 

Q. Did you, out of the money deposited between October 
112 2nd and October 6th, pay anything on that $6,000 note or 
thereabouts. 
. I don’t know whether we did or not. 
Q. What settlement did you have with the bank on the 7th, 8th, 
or 9th of October, 1885? 

A. I can’t te!l you. 

Q. On your pass book there does not appear any entry after Octo- 
ber 6th, excepting this on October 9th, note $4,006.73. What is that 
note ? | 

A. I do not know. 

Q. Don’t you know that your firm gave that bank a note for that 
amount of money on the 9th of October ? 

A. My brother generaliy transacted that business. 

4 Don’t you know it was done by your firm ? 

. I don’t know; I have a slight recollection. 

a That it was done? 

But I couldn’t get up and say it was. 

*y What is your best recollection ? 

A. Well, it is doubtful. I think it was given, and I wouldn’t 
swear to it. 

Q. You think the amount of that note was given that day? 

A. Yes, sir. 

Q. To the bank ? 

A. I think it was. 

Q. And that on that day that was all you owed the bank‘ ? 

A. I guess that must have been all. 

Q. Now, then, how was that note secured ? 
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A. By real estate. 

Q. Where? 

A. Will county. 

(Q. Who owned that real estate? 

A. Father. 

. Did he have any other real estate excepting what was given 

to secure that note ? 

A. No. 

Q. None whatever ? 

A. No. 

Q. Did he have any other property ? 

A. No. 

Q. Not acent? Did the firm of Rappal, Sons & Company have 
any property excepting the real estate that was given to secure that 


note? 


A. They had a horse. 
@. Did they have a cow? 
A. I wouldn’t swear to that. 
113 Q. Did they have any other property excepting that real 
estate ? 
A. They had the fixtures in the office; that is all. 
@. That is all they had? : 
. That is all. 

Q. On the 8th of October did they deposit 26 cents with the bank 
to just balance the account after the giving of that note ? 

A. I do not know. 

Q. That is all the entries that are in your pass book ? 

A. Yes,sir; that is all. 

Q. Were there ever any check or checks drawn by your firm or 
any one else on the Union Stock-Yards National Bank to pay any of 
the three items of said money, $1,857.27 in Exhibit C, the $16,519.69 
in Exhibit B, and the $5,880.25 in Exhibit A? 

A. I think we did. 

Q. You think you did? 

A. I think so. 

Q. Have you got the checks? 

. I think they are at the office; I don’t know. 

Q. Will you produce them ? 

A. I will. 

Q. Who were they payable to? 

A. Stock-Yards Company—Union Stock-Yard & Transit Com- 
pany. 

Q. Drew the checks for those respective amounts, did you—the 
net —— realized for those cattle ? 

QO. 

Q. My question is this: Exhibit A shows the net amount realized 
out of the 123 head of cattle was $5,880.25, don’t it ? 

A. Yes, sir. 

Q. Exhibit B shows the net’ amount realized out of the 810 head 
of cattle was $16,519.69, don’t it ? 

A. It does. 
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Q. Exhibit C shows the net amount realized out of the 122 head 
of cattle was $1,857.27, don’t it ? 
A. Yes, sir. 


Q. Has your firm ever drawn any checks payable to any one for 


those three amounts or any portion of them ? 
A. Yes; I think they have. 
@. Who to? 
A. The Union Stock-Yards National Bank. 
114 Q. Will you produce those checks—all the checks drawn 
by y vour firm between October first and October 10th, 1885? 


A. Yes, s 
pr heaiors to 2 o’clock p. m. 


F. J. RAprAL continved: 


By Mr. Bispee: Make any explanation you want to, Mr. Rappal. 

A. You asked me if I drew the checks against any of those spec- 
ified amounts for anybody 

By Mr. Mituer: As I understand, Mr. Bisbee meant:to ask you 
whether you drew any checks for the net proceeds of the sale of 122 
head, 133 head, and $10 head in favor of anybody; and, if so, in 
favor of whom ? . 

A. Well, I didn’t draw any in favor of anybody. 

Q. That is what you mean to say now? 

A. Yes, sir. : 

By Mr. Brown: Did you draw any checks, Mr. Rappal, between 
the 2nd of October and the 7th of October upon your bahk account 
with the Union Stock-Yards National Bank in favor of: anybody ? 

A. Of course, we had other deposits and had to make remittances 
on other stock, but on any of those specified amounts particularly 
we didn't. 

Q. You mean that you deposited the money which is included in 
here and deposited other money ? 

A. Yes, sir. 

Q. And drew checks during that time? 

A. During that time; yes, sir; the same as the every- ‘day course 
of business? 

Q. You transacted business in the regular course of business ? 

a. 2 es, sir. 

By Mr Bispee: Examine the paper, Exhibit D, now shown you, 
which purports to be a draft dated September 30th, 1885, drawn by 
A. J. Gillespie & Company for $6,251.10, and state w hén you first 

saw that draft, if you ever saw it. 
. I think I must have seen that draft on the 2nd day of October. 
. Where did you see it? 
A. In my office. 
115 Q. Under what circumstances did you see it? 
A. It was sent in there as others are. 

Q. Presented to you for payment, was it? 

A. Yes, sir. 

@. Did you ever see it after that? 
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A. No; not until just now. 

Q. You didn’t pay it, did you? 

A. No. 

Q. You got notice of its protest on that day, didn’t you—the 2nd 
of October? 

A. The 2nd or 3rd. 


By Mr. Bispee: The draft and protest is offered in evidence as 
Complainants’ Exhibit D. 


Q. Examine the draft which I now show you, marked Exhibit E, 
purporting to be drawn by A. J. Gillespie & Company, at Kansas 
City, October Ist, 1885, for $19,505.62, and state whether or not you 
ever saw it before; and, if so, where. 

A. I don’t know what day I saw that draft. 

Q. It was presented to you for payment, wasn’t it? 

A. Yes, sir. 

Q. By the Union Stock-Yards National Bank? 

A. Yes, sir. 

Q. And payment was refused ? 

A. It was. 

Q. Have you any recollection about its being presented ? 

A. I have. 

Q. What day was it; can you fix it? 

A. I think it was on a Monday, but the day of the month I 
couldn’t tell. 

@. You couldn’t tell ? 

A. No. 

Q. Wasn’t it presented to you on Saturday ? 


(Objected to by Mr. Brown as an attempt to lead the witness and 
cross-examine his own witness.) 

A. No; I don’t think it was. 

Q. Do you know that it was not presented on Saturday? 

(Question objected to. Witness has stated; witness is complain- 
ant’s own witness.) 

A. If I was to swear I would say it was not. 
116 (). Are you prepared to say that draft was not presented to 
you on Saturday ? 

(Objected to.) 

A. It has been too many months since. 

Q. You are not willing to state, then, positively, are you ? 

(Objected to.) 

A. I do not know. 


By Mr. Bisnee: The paper marked Exhibit E is offered in evi- 


dence as Complainants’ Exhibit E. 


Q. Examine Exhibit F, which purports to be a draft drawn by A. 


J. Gillespie & Company, Kansas City, October 3rd, 1885, on your 
firm for $691.70, and state if you ever saw that before. 
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A. I have. 

Q. When did you see it and under what circumstances ? 

A. I saw this the 5th of October. | 

Q. 1885; at your office? 

A. At our office. 

Q. At the stock-yards? : 

A. Yes, sir. 

Q. Presented at the Union Stock-Yards National Bank for pay- 
ment, was it, on the 5th of October ? | 

A. Yes, sir. 

2. Did you pay it? 

. No, sir. 
Q. You didn’t pay all three drafts? 
A. No, sir. 


By Mr. Bispee: Paper marked Exhibit F is offered in evidence 
as Complainants’ Exhibit F. 


Q. Have those three drafts drawn by A. J. Gillespie & ido 
on your firm against the cattle mentioned in the three accounts of 
sale marked, respectively, Exhibits A, B, and C —? 3 

A. They were. 

Q. Do you recollect of your firm’s giving a check to thie Union 
Stock-Yards & Transit Company for freight, yardage, &c., that you 
owed that company during the first days of October that was not 


paid ? 
A. I do. ) ' 
Q. About what was the size of that check ? 
117 A. Around $5,800; don’t know the amount. 


Q. That $5,800 was the amount you owed the Stock- Yards 

Company, was it, for freight, yardage, feed, &c., at that time? 

A. It was. 

Q. You usually settled once a week with the company ? 

A. ‘Twice a week. 

Q. That check was never paid by the bank was it? 

A. Not to my knowledge. 

Q. Was that check given on the 7th day of October, 1885 ? 
- A. I don’t know. 

Q. Wasn’t it given that day or very near that time? —__ 

A. I don’t know how near, but given somewhere about that time. 

Q. Did you afterwards give a note to the Stock-Yards Company 
for that check ? 

A. We did. 

Q. And was that note secured by mortgage on land ow ned by 
your father in Will county ? : 


A. It was. 
Q. Did the same mortgage secure also the note of $4, 006. $73 to the 
Union Stock-Yards National Bank? ‘ 


A. I think it did; I don’t know anything about that part of the 
dealings ; know little about that. 

Q. Didn’t you likewise give a check to some one on {he 3rd of 
October in the neighborhood of $200, after you had — the 
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money from this 810 head of cattle, which was not paid by the 
bank ? 

A. No. 

Q. Did you have any other check excepting that one to the Stock- 
Yards Company thrown out of the bank ? 

A. I don’t really recollect the time. 

@. There was one thrown out, wasn’t there ? 

A. I think there was a little one. | 

Q. You showed that check to Mr. Gillespie, didn’t you ? 
118 A. I think I showed it to his son. 

Q. Did any one connected with the Union Stock-Yards 
National Bank send for you or any member of your house during 
the first days of October with relation to your overdraft there? 

A. No. 
Q. Did you have any conversation with any officer of the bank? 
A. I didn’t. 
Q. Did any one of your firm ? 
A. I did, but not—no; I don’t know as I did. 
(. Who did in your firm ? 
A. My brother. 
Q. Lawrence L. Rappal ? 
A. Yes, sir. 
Q. The one that is out West now ? 
A. Yes, sir. 
Q. Were you present? 
A. No; I was not. 
Q. Who sent for your brother to come to the bank ? 
A. He went there of his own will 
Q. On account of this overdraft? On that subject, was it? 
A. I don’t know what he went—he went in there on some busi- 
ness. He goes in every day. 
Q. About when was that ? 
A. Don’t know. 
Q. Was it about the Ist or 2nd of October ? 


(Objected to as leading.) 


A. I don’t know ; couldn’t say. 

Q. Where was your father the last of September and first of Oc- 
tober, 1885. 3 

A. Kansas City, I suppose. 

(2. Did you write him any letters during the time he was there ? 

A. I have written him letters, of course, as I always do when he 
is away from honre ? 

Q. Did you keep letter-press copies ? 

A. No, sir. 

Q. Did you write him a letter and state in substance that the bank 
wanted their overdraft made up,-and asking him to get the money, 
if he could, in Kansas City to pay the bank? 


(Objected to.) 
119 A. I never did. 
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Q. Did your brother, to your knowledge, write oud a letter ? 

A. Don’t know. 

Q. Have you any knowledge about it one way or the other ? 

A. Don’t know. 

Q. You don’t know whether he wrote him or not? 

A. No. 

Q. You say there were no letter-press copies kept of those letters ? 

A. No, sir. 

Q. You have got a letter-press copy oom, haven't you? 

A. Well, yes, sir. 

Q. That you kept at that time? 

A. No; we haven't. 

@. What has become of it? 

A. We have not used any for 2 years or three. 

Q. Have not copied your letters at all? 

A. No, sir. 

Q. Have not kept any letter-press or book in your office? 

A. We have a letter-press and book, but haven’t used them. 

Q. For 3 or 4 years? 

A. Yes, sir. 

Q. How did it h: appen that you closed up your account with this 
bank on the 7th of October? 

A. W. P. Bowen & Company owed us money and we, of course, 
wanted the money; we shipped to them right along; there was a 
big overdraft, and we saw things going entirely too far on us, and 
we just stopped right there and then. ' 

Q. That is the way it came about? : 

A. Yes, sir. 

Q. Have you ever done any business with this bank since the 7th 
of October, 1885 ? ‘ 

A. Yes, sir. 

~ What was it? What business has been done with them since ? 

. The same as we have always done. 

*) Continued to do business right along with the — Stock- 

Yards National Bank ? 


A. Yes, sir. 
@. Your firm ? 
A. Yes, sir. 
120 (). Have you got an : account there now ? " 
A. Yes, sir. | 


Q. And have had ever since, have you ? 

A. The account was not run in Rappal, Sons & Company's name 
in the Union Stock- Yards National Bank. 

Q. After the 7th of October, 1885; is that correct ? 

A. I don’t know whether the 7th or 9th, or just when it was. 

Q. Near that date or about that? 

A. About. 

Q. What name did the account run in after that at the bank ? 

A. L. L. Rappal, trustee. 


, 


Q. That was your brother? And the account has continued there, 
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then, since about the 9th of October, 1885, in the name of L. L. Rap- 
pal, trustee ? 

A. Yes, sir. 

Q. And still continues there in that way ? 

A. No, sir. 

Q. Did it up to the time Lamb went in ? 

A. Yes, sir. 

(). And since that it has continued in the name of Rappal, Lamb 
& Company, has it? 

A. Yes, sir. 

Q. How much have you paid the Uulen Stock-Yards National 
Bank upon that $4,006.73 note which you gave on or about the 9th 
of October, 1885? 

A. Don’t know. 

Q. Have you any idea? 

. Haven’t any idea. 
a No knowledge whatever about it? 
. No knowledge. 

o ‘How much have you paid the Union Stock-Yards & Transit 
Company on the $5,800 note which you gave about that time? 

A. Don’t know that. 

Q. Do you know you have made any payments on either of those 
notes ? , 

A. I think payment has been made, but I don’t know how much: 


121 JuLy 167rn, 1886. 


GeorGE T. WILLIAMs, being first duly sworn, testified on 
behalf of complainants as follows. 


By Mr. Bispre: State your full name. 

A. George T. Williams. 

Q. What is your occupation, Mr. Williams? 

A. Secretary and treasurer of the Union Stock-Yards and Transit 
Company. 

Q. And have been for how long ? 

A. Nearly 20 years. 

Q. State what the Union Stock-Yards & Transit Company is, 
what the corporation is, what its object is, and what it does. 

A. It affords a place for a market and receives and takes care of 
live stock ; reeeives live stock from railroads sent in. 

©. When it receives live stock sent to be sold what does it, as a 
rule, do with the stock; to whom is it turned over? 

A. Delivered to the owners or consignees. 

(). And does the company itself require an order from the ship- 
per to you to deliver ? 

A. When it is not consigned—when stock is not consigned fo par- 
ties at Chicago and it is in the name of the shipper, then it requires 
an order to deliver the stock to the other parties. 

Q. But if it is consigned, then it is delivered directly by you to 
the consignee? 

A. Yes, sir. 


70 THE UNION STOCK-YARDS NATIONAL BANK YS. 


Q. Without an order? 

A. Yes, sir. 

Q. Have you any orders given by the Hanford Cattle Confpany or 
the Hanford C. Co. consigned from H. C. Co. to deliver any €attle to 
A. J. Gillespie & Company, dated October Ist, 1885? 


(Question objected to as incompetent and irrelevant by the coun- 
sel for the Union Stock-Yards National Bank.) 


122 A. I have an order signed by Hanford C. Co. to deliver, 
which is 15 cars when it leaves Kansas City, but arrrived in 
Chicago it is 16 cars to A. J. Gillespie & Company. 
(J. Please produce such order and let the reporter copy the same 
into the record. { 


° 


Order produced and is as follows: ' 
“Orrice or Anpy J. SNIDER & Cq,, 
Srock-YARpDs, Kansas City, Mo., Oct. 1st, 1885. 
Union Stock Yards & Transit Co., U. S. Yards, IIL: ; 
Please deliver to A. J. Gillespie & Co. 16 cars cattle is 6 via 


Han. & St. Jo R. R., countersigned from H. C. Co. to us. 
Yours truly, HANFORD c: CO.” 


Endorsed on the back is the following: “ Deliver to Rappal, Sons 
& Co. A.J. Gillespie & Co. Rappal, Sons & Co. toC.” | 


Q. Have you another order of the same date for the same ‘subject- 
matter? If so, please produce it. 

A. I have an order dated Kansas City, October 1st, to Union Stock- 
Yards & Transit Company, signed by Quinlan, M. & Co., ta deliver 
to A. J. Gillespie stock that arrived there in 21 cars. 

Q. Please produce the order to the short-hand reporter dnd per- 
mit her to copy the same in the record. ° 


125 Order produced, which is as follows: 


“ OFFICE OF QUINLAN, MONTGOMERY & ko, 
Srock-YArpDs, KANsAs Crry, Mo., Oct. 1st, 1885. 


The Union Stock-Yard & Transit Co., U. S. Yards, TIL: ; 
Please deliver to A. J. Gillespie & Co. 21 cars cattle shipped via 
— Rh. R., countersigned — 8. M. to us. 


Yours truly, QUINLAN, MONTGOMERY & CO.” 


On the back is endorsed the following: “ Deliver to Rappal, Sons 
& Co. A.J. Gillespie & Co. Rappal, Sons & Co. T. Chittick.” 


Q. I will ask you to state, in relation to these orders that you 
have produced, to whom those cattle named in those two orders 
Ww - delivered. ‘ 

. | ordered them to be delivered to Rappal, Sons & Company. 
ry Of course you don’t know personally ? 

A. When we get orders of that kind we notify the yards who to 
deliver to, according to the order. 
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Q. Who paid the freight on those cattle to your company ? 

A. Freight was charged up to Rappal, Sons & Company. 

Q. Did Rappal, Sons & Company fail to pay their bills to th 
Union Stock-Yards Company the first of October, 1885 ? 

A. About that time; I couldn’t tell exactly without referring to 
the books. They failed to honor their account and check for it 
when called upon. 

. Can you tell how large the stock-yards’ account was against 
them at that time? 

A. I don’t know; can’t recollect. 
124 Q. Your company took a note, didn’t they, secured by some 
real estate, for that balance? 

A. There was a settlement made and, I think, a mortgage and 
notes given. 

Q. That is, the same mortgage secured the note to the stock-yards 
company that it did for $4,000 due the Union Stock- Yards National 
Bank ? 

A. Notes given each one. 

Q. There was a mortgage for both notes ? 

A. Yes, sir; mortgage securing both notes. 

Q. On land in Will county ? 

A. I think it was in Will county. 

(). The note, as you recollect it, of about $4,000 was made to the 
Union Stock-Yards National Bank, and note of the same amount to 
the stock-yards company ? 

A. I think our note was greater than the bank’s. 

Q. About $5,000, you think ? 

A. $5,000 or $6,000. 

Q. And that mortgage was given securingboth notes ? 

A. Yes, sir. 

Q. Do you know whether that note has been paid or not to your 
company ? 

A. All of the note has not been paid, but a payment has been 
made. 

Q. On account of it—you were a director in the Union Stock- 
Yards National Bank? 

A. I was. 

Q. In 1885? 

A. Yes, sir. 

Q. Did you know of an overdraft by Rappal, Sons & Company in 
that bank, on October Ist and 2nd, of about $18,000 ? 

A. I did not. 

Q. Did you know they owed the bank about $5,000 or $6,000 on 
a note besides the overdraft? 

A. I have no knowledge of the transactions between them and 
the bank in detail—of any individually. 

Q. You don’t give that matter your attention ? 

A. Don’t give those matters my attention; the day’s doings and 

overdrafts of shippers don’t come before me at all. 
125 Q. Do you remember of Rappal, Sons & Company giving 
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the stock-yards company a check on the Union Stock- Yards Na- 
tional Bank for the amount due you ? 


A. I think they did. ° 
Q. And the check was not paid, was it? 
A. The check was not honored. é 


Q. After that you took a note secured as you have stated ? 

A. Check was then returned, I think, to them immediately after 
being presented to the bank ; returned back to Rappak Sons & Com- 

any. 
. Q. You remember, don’t you, that there was a check given for 
that amount and not paid ” 

A. [ think there wasa check given and returned to them ; that is 
my recollection. 

Cross-examination by Mr. Brown: 

Q. Mr. Williams, since these are copied into the stenographer’s 
notes, I would like an explanation. You understand that Rappal, 
Sons & Company endorsed upon each of these orders by a person 
who wrote “ T. C.,” and on the other there appears “ ¢. Chittick.” 

Do you know who Chittick is ? 

A. All I know is there is a man there at work in the yards, 

Q. For Rappal, Sons & Company ? 

A. Yes, sir; am not acquainted with him. 

Q. He was at work in the yards, at the place where’ the repre- 
sentative of Rappal, Sons & Company would naturally be to take 
charge of this stock ? 

A. He was either in the office or in the division—I don’t know. 

Q. These orders are always endorsed before the cattle are deliv- 
ered ? 

A. Endorsed before. That is simply to give us to ungerstand— 
that is required in different departments that they may know they 
come through the regular channel. 

Q. After these orders get to the stock- yards nobody neces- 
126 sarily sees these orders except the persons in each depart- 
ment and whoever has endorsed on them ? ; 

A. They come to my office, and then they are placed on file with 
the bills, and they don’t leave the office at all, unless in such a case 
as this, unless I know something about it; don’t go out without an 
order from me. 

Q. There is no reason to suppose that any person connected with 
Rappal, Sons & Company or with the bank ever saw these except T. 
Chittick ? 

A. Excepting the time they were delivered, don’t know who saw 
the orders. They generally come to the commission house first. 
Rappal, Sons & Company may have seen these orders. That I don’t 
know. They are either sent through them or direct to the stock- 
yards company. 

Q. I understood you that they were sent to the stock-yards com- 
pany. 

A. They come to the company, but they may come through the 
house or may come by mail—either. 
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Q. May come through the house or direct to you, and you don’t 


know 

A. I couldn’t in this case tell at all, because the first I saw of it 
was in the office. presented to me. They come both ways, orders 
do—through the mail and also sent to the house. 


Two additional orders, sent in by Mr. Williams, are as follows: 
“Orrick or Anpy J. Sniper & Co., 
Stock-Y Arps, Kansas City, Mo., Oct. 3d, 1885. 


The Union Stock-Yard & Transit Co., U. 8. Yards, IL: 


Please deliver to A. J. Gillespie & Co.1 car cattle shipped via Han. 
& St. Jo R. R., consigned from A. D. to us. 


Yours truly, A. J. SNIDER & CO.” 
127 Endorsed on the back is the following: “ Deliver to Rappal, 


Sons & Co. A.J.Gillespie& Co. Rappal, Sons & Co. Chit- 
tick.” 
“Kansas City, Mo., Oct. 3, ’85. 
Union Stock-Yard & Transit Co., Chicago, IIL: 
Please deliver to A. J. Gillespie & Co. four cars cattle, consigned 
from Shelby & Fulkeeson to us via C., B. & Q. R. R. 
MUUNTJOY, WHITE & CO. 


Deliver above cattle to Rappal Sons. 


A. J. GILLESPIE & CO.” 
Endorsed on the back — the following: “ Rappal, Sons & Co.” 


“Orrice or Anpy J. SNIDER & Co., 
Strock-YarpDs, Kansas City Mo., Sept. 30, 1885. 
The Union Stock-Yard & Transit Co., U.S. Yards, Ill: 
Please deliver to A. J. Gillespie & Co. 7 cars cattle shipped via C. 
& A. R. R., consigned from Drumm to us. 
Yours truly, A. J. SNIDER & CO.” 
On the back is the following: “ Deliver to Rappal,Sons & Co. A. 
J. Snider & Co.” “ Rappal, Sons & Co. J. H. Rappal.” 


“Orrice or. Anpy J. Sniper & Co., 
128 Srock-YArpbs, Kansas Ciry, Mo., Sept. 29th, 1885. 
The Union Stock-Yard & Transit Co., U.S. Yards, IIL: 
Please deliver to A. J. Gillespie & Co. 1 ear cattle shipped via Han. 
& St. Jo R. R., consigned from Barfoot to us. 
Yours truly, A. J. SNIDER & CO.” 


Endorsed on the back is the following: “ Deliver to Rappal, Sons 
& Co. A.J. Gillespie & Co.” “Rappal, Sons & Co. J.C.” 


The above orders are Exhibits 8, T, U, & V. 
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CuHarves F. Cuurcnouss, being first duly sworn, testified 
on behalf of complainants as follows: 


By Mr. BispEE: What is your full name? 

A. Charles F. Churchouse. 

Q. Where du you reside? 

A. At present staying at 471 Winter. ‘ 

Q. In this county ? 

A. In the town of Lake. } 

(. Where were you employed, if any place, during the vear 1885? 

A. Part of the time with George Adams and part of the time 
with Rappal, Sons & Company. 

Q. At the stock-yards ? 

A. Yes, sir. 

Q. What part of the time were you employed by Rappal, Sons & 
Company * ? 

irom the 13th of July, 1885, to the 13th of February, 1886. 

Q. In what capacity were you employ ed? 

A. Book-keeper and clerk. 

Q. For Rappal, Sons & Company ? 

A. Yes, sir. 7 

Q. Did you make these accounts of sales marked, respectively, Ex- 
hibits A, B, and C in this case, which are now shown you! 

A. Yes, sir. 

Q. They are in your handwriting, are they ? 

A. All three of them ; ‘yes, sir. 


Q. And they are correct, are they ? - 
A. To the best of my knowledge and belief they are correct. 
130 Q. And the net amounts realized from the cattle mentioned 


herein are properly stated at the foot of each one of the ex- 

hibits, are they? 

A. Yes, sir. 

Q. Do you know about the money realized from the sale of these 
cattle being deposited in the Union Stock-Yards National Bank ? 
. _ believe it was deposited in the Union Stock-Yards; National 

an 

Q. On the days that these bear date respectively—these exhibits ? 

A. I should say so. It would be in the ordinary course of busi- 
ness. I have no reason to doubt but what it was. 

Q. Have you any recollection or knowledge as to how the deposits 
were made—by checks or sale tickets? 

A. That would depend, in a great measure. People around the 
stock-yards pay by checks and some by sale tickets. ‘ 
. How would it be with Swift & Company ? 
. By check. 
. How did Armour pay ? 
. Sale ticket. ; 
How did L. B. Dowd pay ? ' 
Generally with check, but I have known him to pay with 
duplicates. 
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Q. By duplicate you mean duplicate-sale tickets? 

A. Yes, sir; we call them duplicate-sale tickets. 

Q. Do you know how these were paid, in point of fact? 

A. No; I couldn’t fix that in my memory, not at this lapse of 
time. 

Q. Did the firm of Rappal, Sons & Company keep a bank account 
anyw here else than with the Union Stock- Yards National Bank ? 

. Certainly not for business purposes. 

Q. I show you Exhibit D, being a draft drawn by A. J. Gillespie 
& Company, drawn on Rappal, Sons & Company September 30th, 
1885, for $6,231.10, with the protest attached. State if youeversaw 
that draft before. 

A. Yes, sir; I believe I have seen this draft, but I couldn’t swear 

to the amount. 


131 (). State whether it was presented at the office for payment 
by the Union Stock-Yards National Bank. 
A. Yes, sir. 


Q. What day was it presented ? 
A. Well, I fix it in my mind 


(Objected to.) 


A. I will say Saturday, the 3rd of October, with another draft. 

Q. Was that other draft, Exhibit E, which I now show you, be- 
ing for $19,505.62, dated October Ist, 1885, drawn by A. J. Gillespie 
& Company on Rappal, Sons & Company ? 

A. You refer to this or the second? 

Q. You say you fix it in your mind as those two having been pre- 
sented there on Saturday, the 3rd o. October ? 

A. Yes, sir. 

Q. Do you know how cme they remained in your office ? 

A. No, sir; I can’t say; they came in about the usual time ; about 
noon; and I don’t ‘ed. how long it was 

Q. I also show you another draft, dated October 3rd, 1885, pro- 
tested on the 5th, for $691.70, drawn by A. J. Gillespie & Company 
on Rappal, Sons « Company ; do you sae of that draft being 
presented there ? 

A. No, sir. 

©. You have no recollection about that ? 

A. No, sir; don’t think I ever saw that draft at the office. 

Q. Do you recollect the fact of a check being drawn by the firm 
of Rappal, Sons & Company for the Union Stock-Yards Company 
for freight, &e., being protested, for about $5,800 ? 

A. No, sir ; I don’t call that fact to mind. 


Cross-examination by Mr. Brown: 


Q. [ understood you to say that as to this draft that was first 
shown you, you thought you had seen that draft, but you couldn’t 
tell the amount. 

A. No; I can’t fix the amount. 
132 Q. That i is, you remember them; how do you know you 
saw these drafts—that it was not some other drafts that you 
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A. I remember the dates of the two drafts. 
Q. Of which two drafts? 
A. The two first that you have. t 
Q. What are the dates ? 4 
A. One is September 30th, the other October Ist. ° 2 
Q. How do you remember the dates ? ? 
A. Simply because I have a memory, I suppose, sir. 
Q. Why don’t you remember the amounts? 
A. I didn’t take much notice of them; besides it is more for a 
man to carry in his head—dollars and cents. . 
Q. Why did you take any more notice of the dates than you did 
of the amounts? 
A. Didn’t take any particular notice, I presume, than just to re- 
member them. 
Q. Do you remember any other drafts that were presénted upon 
a day from the 30th of September to the 10th of October’? 
A. No; not any specific drafts. 
Q. You remember just two, do you? 
A. I remember those two drafts. 
Q. What do you remember about them—the dates; anything else ? 
A. I remember their being protested. 
Q. You couldn’t swear to the amounts, you say ? 
A. No; I couldn't. 
Q. Do you know whether they were sight drafts or to whom they 


were payable ? ~ 
A. I know they were always drawn at sight. 
Q. Could you have sworn to whom they were pays able; do you 
remember that ? 
A. No; but I should have said, if I had been asked the question, 
to Mr. Conrad, beca use they were invariably drawn that way. 
Q. What were? 
A. Drafts from the Kansas City Bank. 
Q. Were any other drafts ever presented to Rappal, Sons & Com- 
pany ? 
A. Yes, sir; certainly. 
Q. Could you swear as to any other drafts presented on Saturday 
that you speak of—the 3rd of October ? a) 
133 A. No, sir; 1 couldn’t. 
(. As to any presented on Friday ? 
A. No, sir. ; ¥ 
Q. Or any presented on Monday ? | 
A. Could not as to those if they had not been protested. 
Q. As to any presented on Monday ? 
A. No, sir. 
@. Or Tuesday ? 
A. No, sir. 
Q. Were these drafts protested at the time you saw them ? 
A. That I can’t say. | 
(Objected to; protest will show.) 
Q. Mr. Churchouse, I understood you to say that you should not rd 
j 


oS 


4 
\ 


A. J. GILLESPIE ET AI., &¢. 77 


have remembered these drafts except that they were protested. 
Then you knew that? 
A. Certainly I did. 
Q. You say you connect the protest of them with your remem- 
brance of them ? 
A. Exactly. 
@. You remember they were protested upon the day they were 
presented ? 
A. I didn’t say so. 
Q. How do you connect them with being protested? 
A. I remember the fact of their being protested. 
Q. You remember the fact of their being protested ? 
A. Certainly. 
Q. When did you know it? 
A. At the time it was done. 
Q. How many times did you see this draft? 
A. I saw it in the office. 
Q. The day it came there? 
A. Yes, sir. 
Q. And you knew it was protested then—that is what made you 
remember it? 
A. Not on the day it came. 
Q. Why do you say, then, that you remember the fact because 
you remember its being protested ? 
A. I took particular notice of these drafts when they came in. 
Q. Why? 
A. I asked Mr. Rappal, Jr., what was going to be done in the 
matter, and he said they were goiti, to be protested. 
(. He said they were going to be—that is what you mean now ? 
A. Yes, sir; that is what I mean—when they were presented 
for payment. 
134 Q. Then, by saying you recollect you took particular notice 
of them because they were protested, you mean because Mr. 
Rappal said they were going to be protested ? 
A. Yes, sir. 
Q. Did you ever see them again? 
A. No, sir; I have no knowledge. 
Q. How do you fix the date as Saturday, October 3rd, when you 
say two came in together? 
A. Because that is the day we finally decided not to pay the draft. 
Q. How do you fix that date? 
A. Because I remember it was Saturday. 
Q. You were there the following Monday ? 
A. Certainly. 
Q. Do you remember two drafts coming in upon Monday ? 
A. No, sir. 
q. Are you sure? 
A. Yes, sir; I shouldn’t say so if I did. 
Q. Are you sure no drafts came in on Monday? 
A. Couldn’t be certain; might have been. 
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If there might have been one there might have'been more 


than one? 


A. 
Q. 


Exactly. 


You don’t remember whether on Monday any drafts came in 


or not ? 


Q. 


Q. 
A. 


Q. 


No, sir. 
Do you know whether there were any on Friday? | 

. Couldn’t say, because drafts were constantly coming in. 
Mr. Churchouse, what is your present business ? 

I am doing nothing. 


When did you leave the employ of Rappal, Sons &.Company 


or any of the Rappals? 


A. 
Q). 
A. 
Q. 


‘The 13th of February. 
Of this year? 
Yes, sir. 


When did you last see these drafts before Mr. Bisbee aw 


them to you? 


A. 
Q. 


I saw them at Mr. Bisbee’s office, but not to inspect them. 
When? 


A. I didn’t have them out of his hands to me. 


. No, sir. 
- Did you come during that day ? 
. No, sir. 


‘v 


. When did you see them at Mr. Bisbee’s office ? 

. One day this week, sir. 

. How did you come to go to Mr. Bisbee’s office ? 

. I came there at Mr. Gillespie’s invitation. 

. When was that; more particularly, what day this week ? 


A. Wednesday. 
Q. Had you ever been at Mr. Bisbee’s office before that ? 
A. No, sir. 

When did you first see Mr. Gillespie ? 


. I saw Mr. Gillespie at Rappal, Sons & Company’s office. 
. When? 

. Last fall. 

. When did you see him again ? 
. On Tuesday. 

. Of this week ? 

. Yes, sir. 

. Where did he see you ? 

. Wood Brothers’ office. 

. At the stock-yards ? 

. Yes, sir. 


Did you come with him immediately to Mr. Bisbee’s office ¢ ? 


t 


I thought you said Tuesday ? 


. Wednesday. 


o 


You came the next day. Has Mr. Gillespie or any other po 


been paying you for your time during this week ? 
. No, sir. 


A 
Q. 
A. 


They haven’t paid you anything? 
No, sir. 


I am 
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Q. Did they promise to pay you? 
A. No, sir. 

Q. Did they pay you anything for coming up here? 
A. Only my car fare? 
Q 
oo 


. Did they pay you anything for giving information about the 


A. Not the least cent. 

Q. Have they promised to pay you anything? 

A. No, sir. 

Q. Have they said anything about it? 

A. No, sir. 

Q. Have you told them 

A. No; I don’t know that I have, any more than that I should 
expect something for my time. 

(. Did you say you had got something for coming up here, and 
would get more when this thing was through ? 

A. No more than car fare. 

Q. Did you say you were going to get car fare? 

A. Asa matter of fact, I have no money, and Mr. Gillespie gave 
my car fare; that is the amount of it, nothing more or less. 

Q. As a matter of fact, then, didn’t you say you had got something, 
and are you not now explaining it to me that you got car fare? 

A. That is all right. 

(). Is that what you mean ? 

136 A. That is what I mean. 

Q. Then when vou said you had got something already and 
were going to get more you didn’t at the same time explain that what 
you had got was car fare ? 

A. I didn’t think it was necessary—such an insignificant amount, 
just to pay my car fare. 

Q. Have you been in any employment since the 15th of February ? 

A. Yes, sir; been working for Swift. 

Q. How long did youn work for him ? 

A. About three months, I think, or 3 and a half. 

Q. Then you must have left him the first of June some time ? 

A. Somewhere about there, I guess. I was out 4 weeks after I left 
Rappal. 

(. Have you been out of employment since that time? 

A. I have. 

Q. Who brought those drafts to the office ? 

A. The clerk from the bank. 

Q. Who? 

A. I couldn’t remember his name; don’t know his name, although 


. Would know him if you saw him? 

A. Certainly. 

(). Mr. Jameson. 

A. No, sir; he is the assistant cashier. 

Q. But it was not he who brought these drafts in ? 
A. No, sir. 


LO A COI ame 


' 
i 
' 
i 
i 


N= ae 


— 


ni cence 
ne _ —< . 


80 THE UNION STOCK-YARDS NATIONAL BANK VS. 


Redirect examination: 


Q. When you had an interview with Mr. Bisbee on W ednesday of 
this week in relation to coming to testify in this case Mr. Gillespie and 
Mr. Bisbee requested you to come and testify, didn’t they * : 

A. Yes, sir. 

Q. Did you reply that you didn’t want to testify in this case until 
you had told your former employers about it, and wanted everything 
perfectly fair with them, and tell them so ? 

A. Yes, sir; and I went back and saw Mr. Rappal. 

@. That was the substance of the conversation ? 

A. Yes, sir, the substance. | 

(). And all the conversation ? 

A. All the conversation. 

Q. Did you say the same thing to Mr. Wright at his office? 

A. Told Mr. Wright the same ‘thing and Mr. Gillespie. 


137 By agreement of counsel the taking of further testimony 
in this case is adjourned to Saturday, July 17th, 1886, at 10 
o’clock a. m. 
Juty 177TH, 1886. 
Counsel present as before. 


GrorGE E. Conrap recalled for complainants. 


By Mr. Bispee: Since your examination yesterday, have you re- 
ferred to the books of the bauk of which you are cashier, with 
reference to the bills-receivavle account, so that you can state what 
bills receivable the bank held against Rappal, Sons & Company as 
early as the first of July, 1885? 

A. Appears to be a note of Rappal, Sons & Company ; note 
$7,000, secured by note; don’t say what note. 7 

Q. First give the di ate of that note. 

A. Given June 13th, 1885, signed by Rappal, Sons & Company. 

Q. The amount? ; 

A. $7,000. 

Q. Pavable when? 

A. It was payable July 16th. 

Q. And that was under discount on July Ist, was it? 

A. Under discount July Ist. 3 

Q. And now what do you say about any security connected with 
that $7,000 note? 

A. Note attached to it; don’t say where the note was; it was 
collateral note. 

Q. Just state exactly what your books show. 

A. That is what it shows. Dated July 13th; signed by Rappal, 
Sons & Company; said note—that means collateral note—attached 
to it; some other party’s notes, and the amount is $7,000, due July 
16th. 

Q. Was that the only note under discount on that date, July Ist, 
made by Rappal, Sons & Company to your bank? 

A. Yes, sir. 
138 Q. Now, then, that note, you say, matured July 16th ' ? 
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A. Yes, sir. 

Q. Please refer to your bills-receivable account and state what was 
done with that note on July 16th. 

A. It was carried over, for some reason, until July 28th. On the 
28th of July it was renewed, dated back on the 17th—the same 
- with the same collateral—made payable on September 17th. 

. With the same collateral, was it ? 
. Yes, sir; I should judge SO. 

Q Now, then, between July 28th and September 17th did you dis- 
count any other note or did the bank hold any other note on Rappal, 
Sons & Company ? 

A. I don’t know what the bank might have held. That is the 
only discount we had. 

Q. Did that constitute all the bills-receivable indebtedness from 
Rappal, Sons & Company to the bank? 

A. Yes, sir; that is all at that time. 

Q. Please refer to the date of the maturity of that note. Did 
you, between July 28th and September 17th, hold any other indebt- 
edness, represented by bills receivable or in any other form, than the 
overdraft up to September 17th than the $7,000 note you have 
spoken of? 

A. Not that I know of. 

q. Do your books show any? 

A. No; the books don’t show any. I am giving this by going by 
the books entirely. 

Q. Haven't you any recollection of transactions with Rappal, 
Sons & Company except what the books show, Mr. Conrad ? 

A. No, sir. 

Q. Turn to September 17th and state what was done with that 
-_ on that date—the date of its maturity. 

. That note appears to have been paid in different payments. 

y State how; give the details of it. 

A. On October 5th, payment made on it of $1,060. 

Q. October 5th, 1885? 

A. October 5th, 1885. On October 6th, payment of $1,933.27; 

on October 9th there was a payment of $4,006.75. 
139 Q. That $4,006.73 was another note, was it not? 
A. No, sir; payment on that note—closing that note up. 

Q. Wasn’t it, in fact, a new note made by Rappal, Sons & Com- 
pany? 

A. I can’t tell you about that. 

@. Secured by mortgage ” 

A. I can’t tell about that. The books show a payment—that was 
paying a balance of October 9th—of $4,006.73; balance of the note. 

(). Was that the balance of the note? 

That was the balance of the note entered here as paid on the 
%th of October. 

Q. Now, then, didn’t you on that day or near that day—your 
bank—take another note or take a note from Rappal, Sons & Com- 
pany for the $4,006.73 ? 

A. No, sir; we have no other notes of Rappal, Sons & Company. 
11—1004 
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Q. Did you take a note made by anybody else connected with that 
firm ? 

A. Well, there is a note here made by F. JJ. seat ti 006.73. 

Q. Give the facts about that. 

A. That was made on October 9th. 

Q. Made by F. J. Rappal, the senior member of the firm of Rap- 
pal, Sons & Company ? : 

A. That is what this book shows; yes, sir. 

Q. What is the date of the note? ; 

A. October 9th; and it sayson January 6th, 1887 ; that would be 
90-day note. 

Q. What do your books show in relation to any security ? 

A. Don’t show any security, I believe. 

Q. In point of fact it was secured, was it not, by land in Will 
county ? 

A. That I couldn’t tell you; don’t remember that. 

@. What has become of that note—that $4,006.73 note? 

A. March 13th, paid $1,306.73. 

a. Mareh 13th, 1886? 

A. It ought to be 1886. 

Q. What do the books show about that? 

A. Shows that it is payable on or about January 6th, 1887, 

Q. Do your books show any payment on that $4, 006.73 note ? 

A. There is here 3-13. I should call that March 13th, 


140 1886. I am going by this; $1,306.73. ‘ 
Q. Paid on it? 
A. Yes, sir. 


Q. And the balance is still unpaid, so far as 

A. 4-17 marked here would be April 17th, $1,000; that is all. 

By Mr. Wricut: How much is paid altogether on that? 

A. 2 006. 73. 

By Mr. Bisse: And the bank holds that note with the two en- 
dorsements made on it? 

A. I suppose so; I haven’t looked to see. 

Q. The books indicate that ? 

A. The books indicate that; that is it. ) 

Q. Did your bank have any other bills receivable against either 
F. J. Rappal, Senior, F. J. Rappal, Jr., L. L. Rappal, or thie firm of 
a Sons & Company between July Ist, 1885, and October 9th, 

885 

A. Against them ? 

Q. Yes. 

A. I don’t know of an 

Q. And your books don’t show any, do they ? 

A. Books don’t shown any. 

Q. Isn’t it true that the note for $4,006.73 made by F. J. Rappal 
Poe: October 9th was the payment made upon the $7,000 note on that 

ate ? 

A. I can’t tell you; I don’t remember about that. 

Q. But as a matter of fact ? 


2) 
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A. That I can’t tell you; the amounts are the same; that is all I 
see. 

Q. Didn’t the note for $4,006 and some cents, made on the 9th of 
October, 1885, by F. J. Rappal go the credit of Rappal, Sons & Com- 
pany on that day? 

A. Well, now, I can’t tell you about that; it is the same amount; 
that is all I know. 

Q. Look at the pass book which is now shown you. 

A. I remember that there is an entry of that kind made; the 
last entry made, $4,006.73; the amounts are the same. Well, i 
says note. 

—Q. Isn’t that the note of F. J. Rappal ? 

A. I can’t tell you. 

Q. After refreshing your recollection from your bills-receivable ac- 
count and the pass book of Rappal, Sons & Company that vou héld 
in your hand, don’t you know that note of F. J. Rappal’s is the note 

entered in the pass book ? 
141 A. No, sir; I do not. 
Q. Have you any reason to doubt but what it is? 

A. Well, I might think it was, yet I can’t -keep a year’s business 
in my head. 

Q. Iam not asking you; but from an examination of the books 
have you any doubt? 

A. Well, the amounts are the same; I can’t say itis the same 
note. 

Q. Do you believe it is the same ? 


(Objected to.) 


A. I believe it is the same note; that is all I know; aside from 
that I don’t know anything ‘about it. 

@. You have no belief or thought about it otherwise, then ? 

A. The amounts are the same, and this is entered as a note—de- 
posited note. 

Q. Have you the letters and telegrams received from the Kansas 
City Bank between the first and 10th of October, 1885? 

A. Yes, sir; I have them here. 

Q. Will you let us see them ? 

A. Yes, sir. 


It is agreed and stipulated between all the parties to this hearing 
that any letters or telegrams belonging to the Union Stock-Yards 
National Bank may be, “after they — produced in evidence, copied 
into the testimony as taken by the master and marked by the master 
for identification, and said letters and telegrams may be retained by 
the bank, and will be produced if desired by counsel for the com- 
plainants at the hearing. 


Q. Examine the letter which I now show you, marked Exhibit G, 
and state who wrote that letter to vou, if any one, and whether or 
not you received it. 

A, It is written bw P Connelly, assistant cashier of the Kansas 


‘tte 
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City Stock-Yards Bank, on the 17th of July, and the mark shows it 
was received on the 20th of July, 1885. 


@ 
By Mr. Bisper: Said letter is now offered in evidence, which is 
as follows: 


142 “C.F. Morse, pres’t; J. S. Chick, vice-pres’t ; W. 8S. Woods, 
sec’y. | 


Kansas City Stock-Yards Bank. 
Capital stock, $200,000. 


Kansas Crry, Mo., July 17, 1885. 
Geo. E. Conrad, Esq., cas., Chicago, Ills. 

Dear Str: Will you kindly give me in confidence a statement in 
detail as to the financial standing of Mess. Rappal, Sons«& Co., their 
individual responsibility and the nature of their business, as also their 
reputation as business men; which favor I shall be glad to recipro- 


cate at any time, and remain— 
Yours respectfully, P. CONNELLY,., A. Cas.” 


Q. Did you answer said letter? 

A. Yes, sir; answered it on the 20th of July, 1885. 

Q. Have you your letter book before you ? If so, give a copy of 
the answer. ; 

A. I have. 

Q. Please read the copy of said letter which you _ in answer 
thereto to the reporter. 

A.— 

“ JuLy 20TH, 1885. 

P. Connelly, Esq., assistant cashier, Kansas City, Mo. 


Dear Sir: Your favor of 17th inst. received. Rappal, Sons « 
Company are a firm in good standing financially and: otherwise ; 
don’t think they keep much ready money in the business, but F. J. 

Rappal owns a large farm near Joliet and is estimated worth 
143 = $50,000 or $60,000. He is a man of high character and has 
always had goud credit, even before he had any means. , 
Yours truly, G. CONRAD, Cashier.” 


(. Examine the paper now shown you, marked Exhibit H, and 
state who sent you that communication, if any one, and when you 
received it. 

A. In saying when I received it I should have to refer to the col- 
lection teller’s book. 

@. You can do that. , 

A. That is the only evidence I have of it; there is no mark on it. 
The date is September 30th, 1885. Letter came from thie Kansas 
City Stock-Yards Bank. According tq the note teller’s book it was 
received on October 2nd. 

Q. Is the draft received in that letter, under the word Rappal, 
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$6,231.10, one of the drafts shown you yesterday—the one marked 
Exhibit D? 
A. That is the first draft in this letter. 


By Mr. Bissee: I now offer that letter in evidence, which is as 
follows: 7 
(Same heading as Exhibit G.) 


“KANSAS City, Mo., 9, 30, 1885. 


Union Stock-Yards Nat. Bank, Chicago, IIls.: 


Enclused for collection and credit as stated below. 
Respectfully yours, P. CONNELLY, 
Assistant Cashier. 


Do not hold items for convenience of your customers, but in case 
of mat apenas protest and return promptly unless otherwise in- 
structed. 


Oe ee 6,231 10 
i ccitetiesac nee cnnemcemser sient enamine deena tatian . 1,000 
TE AEE pO SN Ne Sn 149 
Te Sl iiicee mae emae memennmnnianinmeniatia 400 
Gee, Beans & DBTES cncnccccce coccccccen nideiien 7,275 01 
SC ainis munenes ich bis inihuiesinshencansnemepseseuegidiiaa cniialabieiamesasiiiial 1,037 48 
DEERE cunsccdncesscsenencnusnnnann inne 1,000 


17,092 59” 


Q. Examine the paper I now show you and state what it is, who 
wrote it, who sent it, and when you received it, and the date of it. 

A. It is dated October 2nd, 1885; came from Kansas City Stock- 
Yards Bank ; received October 5th. 

Q. Is the draft mentioned in said letter, under the word Rappal, 
for $19,505.62, the same draft that was protested or was produced in 
evidence vesterday, marked Exhibit E? 

A. $19,505.62 ; yes, sir. 

(). Have you any other letter in your possession enclosing the 
said draft for 19 thousand odd dollars ? 

A. Enclosing said draft? 

@. Yes. 

A. You mean letter that they 

Q. No; at any time. 

A. No; this is the original letter. 


sy Mr. Bispee: I now offer said letter in evidence as Exhibit I, 
and it is as follows: 


(Same heading as Exhibit G.) 
“ Kansas City, Mo., 10, 2, 1885. 
Union Stock — Nat. Bank, Chicago, Ill: 


Enclosed for collection and credit as stated below. 
145 Respectfully yours, 


P. CONNELLY, 
Assistant Cashier. 
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Do not hold items for convenience of your customers, but in case 
of non-payment protest and return promptly unless.otherwise in- 
structed. : 


Geo. Adams, Burke & Co..---- sneneninitenasinmtpnananantindianatain ‘. 13,617 14 
Re OREM Sa eas RCE pO OE IDS a 291 40 
BOO ccccnn ccccccccdcunsennuammeniiians mel, . 1,000 
I: AIOE i cnenes coin ecitinenienenininiiaiieatieidmailadia atime 50 
PRORIRORY pcncccccescasenntmnemean seammnnimna ail 1,001 
ee - 19,505 62 
PINOT: cosinsy:csiivsiemicimnimdeamig einai latiasiiallidialaaidaiadieinaiesl A 2,500 
TTT incn'scncsicsiabssensititeienats ticmniniuniteiermetasinainiiasitaliaiidmeslimesiaeeaieii 4,512 89 


42,478 05” 


—. A moment ago didn’t you state that the draft. for $6,231.10 
was received on the 2nd ? ' 

A. It was received on the 2nd in the original entry; here it was 
eacried forward over night and returned on the ord ; returned 10, 3, 
’°85—October 3rd, 1885. 

Q. So that item is entered twice in your 

A. We carry forward all that are protested the next day. 

Q. On your books? 

A. Yes, sir. 

Q. On what day of the week was October 2nd ? 

A. Friday. 

Q. And October ord was Saturday ? 

A. Yes, sir. . 

Q. And October 4th was Sunday ? 

A. Yes, sir. 

Q. And October 5th was Monday ? 


A. Yes, sir. 
Q. Is this draft for 19 thousand and odd dollars; does it appear 


on the bills-receivable book under any other date than:October 5th ? 
A. Yes, sir; I presume so; returned 10,6. I shoull think they 
would carry it forward, but as they decided positively that 
146 they wouldn’t pay it that day he may not have garried it for- 
ward returned next morning. 
Q. Does it appear carried forward on your books ? 
A. No, sir; it doesn’t appear on here. 
Q. It only appears, then, under date of October 5th in your book? 
A. Yes. sir. 
Q. And it is carried out in pencil returned October 6th ? 
A. October 6th; yes, sir; protest not finished until the following 
morning ; protest notice not made out, at least. 
Q. Who keeps these books? 
A. J. R. Caldwell. | 
Q. Is he now in the bank ? 
A. Yes, sir. 
Q. In your employ ? 
A. Yes, sir. 
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Q. Can you state why he entered the draft, Exhibit D, for $6,231.10, 
under date of October 2nd and October 3rd, upon his memorandum 
book and why he only entered the draft for $19,505.62, Exhibit E, 
only once, under date of October 5th ? 

A. The draft of 62 hundred and odd dollars came in and pay- 
ment was refused and it was protested in the ordinary course; that, 
of course, we held over until the next morning and returned it; 
that is the usual course. The 19 thousand came in on Monday and 
was protested, and there had been so many telegrams sent back and 
forth in regard to it that there was no need of carrying it. because it 
had been decided they couldn’t pay it and it was returned. I don’t 
know of any reason why he shouldn’t carry it over, but if this was 
not to be paid I suppose he thought no need to carry it over. 

@. The draft of October 3rd, 1885, for $691.70 was received on 
the 5th, was it? 

A. Yes, sir. 

Q. And it was protested, was it, on that day ? 

A. Protested on the 5th. 

Q. Now, does that appear again upon your books? 
147 A. I couldn’t tell you; I should judge not. You see tele- 
grams were sent back and forth that day in regard to it; that 
will explain why it was not carried—did not carry everything for- 
ward. 

Q. Do you know when the clerk Caldwell makes the entry upon 
this book with reference to the time that the drafts are received ? 

A. Letters are opened as they come from the mail and notes 
checked off, and they are turned over to him for immediate entry. 

Q. That is, so far as you know. You do not know whether that 
draft for 19 thousand and odd dollars was received on Saturday or 
Monday from any recollection about it? — 

A. I am quite positive it was received on Monday from the fact 
that my attention was called by telegram from Mr. Connelly asking 
us to remit 20 odd thousand dollars to the banks down-town for 
him. Come to look over his account we found we had no such 
money, and my telegrams will explain that. Then I telegraphed 
him that Rappals’ draft of Saturday had not been paid—the first 
one there. 

Q. Examine the paper which I now show you and state its date 
and who wrote it and when you received it. 

Q). Letter dated October 3rd, 1885; made by the kansas City 
Stock-Yards Bank with draft of $691.70; received October oth. 


By Mr. Bispee: The same is offered in evidence as Exhibit J, 
which is as follows: 
(Same heading as Exhibit G.) 
“Kansas City, Mo., Oct. 3, 1885. 
U. St’k-Y’ds National Bank, Cliicago, IIL: 
Enclosed for collection and credit as stated below. 


148 Respectfully yours, P. CONNELLY, 
Assistant Cashier. 
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Do not hold items for convenience of your customers, but in case 
of non-payment protest and return promptly unless otherwise in- 
structed. ' 


Se i cesits apiaieniiny alanine ;--- 2,001 87 
Paxson, Shattuck & Oo. .... w.cncccccccccccacccedess GH 
Rappal, Sons & Co. eooacncwccecenenenccencnnnendane 691 70 


3,143 57” 


Q. Is the draft for $691.70 mentioned in that letter the same as 
Exhibit F? 

A. Yes, sir; $691.70—the same draft. 

Q. Examine the telegram which I now show you, dated 10, 5,’85, 
and state what month that signifies in telegraphing business. 

A. That is October 5th, 1885, Kansas City. 

©. Who sent you that telegram and when did you receive it? 

A. P. Connelly, cashier; received the same day. | 


Q. What time in the day? 
A. My recollection of it is about—the date is 10. 36a. m. ; my rec- 


ollection of it is it was before noon. Thatisall. . 
Q. That telegram indicates, does it, that it was sent from Kansas 


City at 10.36 of the forenoon of October 5th ? 

A. October 5th; yes, sir. 

By Mr. Bisnee: The same is offered in evidence : as Exhibit k, 
which is as follows: : 


’ 


“ Received at Union Stock-Yards, Ills., 10, 5, 1885. : 
Dated St’k-Y’ds, Kans. City, Mo., 5. 


To G. FE. Conrad, cash’r: : 


Is Rappal nineteen thousand odd paid? Letter October third. 
P. CONNELLY’, A. Cash’r.” 


149 -Q. Did you answer that telegram ? 
A. Yes, sir. 

(). Have you a copy of your answer? 

A. Yes, sir. 

Q. Please read it to the reporter. a 

A. I have quite a distinct recollection of my telegnaghine Mr. 
Connelly, because it was the first time my attention had been called 
to any draft being protested. I didn’t know before he telegraphed 
me, or at least until I telegraphed him in regard to not having money 
enough to make his remittance, that the Rappals’ draft of Saturd: ay 
had been protested, and I immediately sent out to make inquiries 
why they were not paid, and it was all done before noon. 

Q. You sent your telegram before noon of Monday ? 

A. Yes, sir; just as soon as I found out my telegram to him Octo- 


ber 5th, 1885 : 
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“OcTOBER 51TH, 1885. 
“P. Connelly, assistant cashier, Kansas City: 


“Say cattle were sold Saturday, and they hold proceeds against 
account of Bone & Co. Drafts, 19 thousand odd and 600 odd, go to 


protest. 
“G. E. CONRAD, Cashier.” 


When I made these inquiries in regard to this draft Mr. Rappal told 
me about the firm of Bone & Co. I got it, but it ought to be Bowen 
& Company. 

Q. What previous telegram did you send Mr. Connelly on this 
matter? 

—. I was thinking I sent him one in regard to the $631, but I 
guess I didn’t; I guess that is the first. I had no copy of it; I got 
that from the telegraph office. 

Q. The question is, Did you send any telegram to Mr. Connelly, of 
the Kansas City Stock-Yards Bank, prior to the one which you have 

just given; if so, what telegram did you send him? 
150 A. This one appears to be marked October ord, 1885: 


“Kansas City Strock-YArps Bank, Kansas City, Mo. 
“ Rappals, 6,200 not paid; have nothing to remit Commercial 
Bank. 
“G. E. CONRAD, Cashier.” 


That is a copy of the message | sent. That was not dated, and 
whether it is October 8rd or Sth I am not able to say, only they took 
it out of theirs of October Srd. 

Q. You sent that telegram on October 3rd, as you have stated ? 

A. I sent the telegram; that is a copy of the telegram I sent, but 
I am not sure about its going that day, but they had it among their 
messages of that day. 

By Mr. Brown: Who had it? 

A. Western Union Company. 

Q. Where? 

A. They have them on file; they gave me a copy of it. 

By Mr. Bispere: They found it there? 

A. We had no copy of it on our books; that is merely notifying 
him of the non-payment of the drafts. We notify them of all drafts 
that go to protest. I presume I signed that without reading it; I 
didn't 

Q. You sent this telegram in pursuance of your general instruc- 
tions to notify them of any drafts’ that were not paid? 

A. Yes, sir. 

Q. You didn’t telegraph the bank that the draft was protested, 
did you? 

A. That says Rappals’ 6,200 not paid; have nothing to remit 
Commercial National. 

Q. You never did telegraph them that the $6,200 — was protested, 
did you? 
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A. That I can’t say, whether we did or not; have no recollection 
of it; our intention was to do it. 

Q. ‘What is the date of the next telegram or letter in your posses- 
sion in your letter book to P. Connelly, of the Kansas City Bank ? 
Examine the telegram now shown you and state who sent it and 
when you received —. 

A. Dated Kansas City, October 5th, 1885; received’ here at 3.08 

p. m., marked P. Connelly, acting cashier. 
151 Q. In the afternoon of "Monday, was it ? , 
A. Monday, October 5th ; yes, sir. : 

Q. You received that that afternoon ? 

A. Yes, sir. 

By Mr. Bispee: The same is offered in evidence a3 Exhibit L, 
which is as follows: 


“ Dated St’k-Y’ds, Kans. City, 5. 
Ree’d at Union Stock- Yards, I[1]., Oct. 5, 1885. 


To E. Conrad, cash’r: 
Get proceeds thirty-four cars cattle from Rappal, credit amount 


on draft, & advise at once. 
P. CONNELLY, 
Cash’r, Acting Cash’r.” 


(In pencil :) “Held against Bone & Co. 2-C. Oct. 5,’85,4 p. m.” 


Q. Did you answer that telegram, and have you a copy of your 
answer? If so, please read it. 
A. I answered it as follows: 


os Octoner:5tH, 1885. 


P. Connelly, acting cashier, Kansas City, Mo. : 
Firm say cattle were sold Saturday, and they hold proceeds against 
account of Bone & Co.; drafts, 19 thousand odd and 600 odd, pro- 


tested ; don’t think they have anything to pay with. 
G. E. CONRAD, Cashier.” 


Q. Examine the paper now shown you, dated October 6th, 1885, 
and state who sent it to you and when you received it. 

A. Letter dated October 6th, 1885, from the Kansas City Stock- 
Yards Bank, received October Sth. 

Q. And it appears on your books, does it? 

A. Yes, sir. 

Q. Now, where is the draft mentioned in that letter on Rappal, Sons 

& Company of $19,505, 10 d. d.; what is it? 
152 A. Draft of Rappal, Sons & Company, $19,505, 10 days’ date. 
Q. Was that draft drawn by F. J. Rappal * foe. 

A. Couldn’t tell you. : 

Q. No information about that ? : 

A. No. 

Q. Was it paid ? 
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A. No, sir; not on the 8th; marked gone to protest. It is simply 
marked protested ; that is the only memoranda that is on that. 
@. Now, is not that the fact, that F. J. em after the first draft 


was protested, gave anotheron his firm, which was sent by the Kansas 
City Stock-Yards Bank to you for collection, and was not that draft 
drawn on 10 days’ date? 

A. Can’t tell you anything about it. 

Q. You say it was not paid ? 

A. It was marked protested, I think. 

By Mr. Bispee: That letter is offered in evidence as Exhibit M, 
and is as follows: 


(Heading same as Exhibit G.) 


“ Kansas City, Mo., Oct. 6, 1885. 
U.S. Y’ds National Bank, Chicago, IIL: 
Enclosed for collection and credit as stated below. 
Respectfully yours, P. CONNELLY, 
Assistant Cashier. 


_ 


Do not hold for convenience, but in case of non-payment protest 
and return promptly, unless otherwise instructed. 


ee Ge Gk citation 8,859 93 
Rappal, Sons & Co.__--- 19,505 10 d. d. 
Keenan & Hancock..-. 1,000 


29,364 93” 


Q. Examine the letter I now show you, dated October 6th, 1885, 
and state who wrote it and when you received it. 

A. It was written by P. Connelly, acting cashier, dated Kansas 
City, October, 1885; received on October 8th. 


153 By Mr. Bispee: The same is offered in evidence as Ex- 
hibit N, and is as follows: 


(Heading same as Exhibit G.) 


“ Kansas City, Mo., Oct. 6, 1885. 
“Geo. E. Conrad, Esq., cas., Chicago, III. 

“Dear Str: On payment of draft on Swift & Co., $8,859.93, please 
deposit $8,000 for our credit with Con’l Nat’l B’k, Chicago. 

“ We expect that on arrival of Mr. Rappal the drafts on Rappal, 
Sons & Co., $3,234.34 & $19,505, will be paid; in any event when 
due. ; 

“Tf Rappal, Sons & Co. are in any trouble financially we will be 


greatly obliged for any information you will give us. 
“ Yours respectfully, P. CONNELLY, A. Cas.” 
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Q. Did you answer that letter? If so, please read your answer. 

A.— 

“OcToBer 8TH, 1885. 
“P. Connelly, acting cashier, Kansas City, Mo. 

“DEAR Sir: Your favor of 6th inst. received. F: J. Rappal has 
not been at the bank since he returned, and the firm have no money 
with us. I don’t expect the two drafts you mentioned will be paid 
at maturity; at least they refuse to accept them. I cannot tell you 
what condition they are in or what they propose to do, but I judge 


they are not in condition to pay anything just now. 
“ Yours truly, G. E. CONRAD, Cashier.” 


154 (. Does the letter of the 6th, Exhibit N, Mr. Conrad, and 

you reply of the 8th, which you have just read, refer to the 
ten-day draft which F. J. Rappal himself drew on ue firm at the 
Union Stock-Yards for $19,505? 

A Iam unable to tell you who the drafts are draw: n by; there is 
nothing to show that. His letter refers to one draft of $19, 505 and 
02 hundred odd dollars on Rappal, Sons & Company. 

Q. Isn’t the $19,505 the ten-day draft mentioned, about which 
you have testified ? 

A. It is the ten-day draft; yes, sir. 

Q. What is the date of the next communication, after the one you 
just read, in your letter-press cony book, to the Kansas City Stock- 
Yards Bank? 

A. I should think October 15th, but it has no relation to this 

matter. 

Q. Have you one of October 12th? 

A. I don’t see any. 

Q. Examine the telegram I now show and state when you received 
it and who sent it. 

A. It is a telegram of October 12th, 1884, intended fot 1885, comes 
from P. Connelly, acting cashier. 


By Mr. Bissee: The same is offered in evidence as Exhibit O’ 
which is as follows: 

“Received at Union Stock-Yards, Ills., October 12th, 1884. 

“ Dated St’k-Y’ds, Kans. City, Mo., 12. 
“To Geo. E. Conrad, cash’r: 

“If no objection, what was total of Rappals’ deposit October third 


& fifth. 
“P. CONNELLY, A. Cash’r.” 


Q. Did you answer that telegram ? 

A. My impression is I did not. 

Q. Do you find any copy of an answer in your letter book ? 

A. No, sir; I do not. 

- Who is the president of the Kansas City Stock- Yards Bank ? 
A. My recollection is J. S. Chick. Since the eee tenn I 

don’t know. 


£ 
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Q. Who was president in October, 1885? 

A. My recollection is Mr. Chick. 

@. Was it not C. F. Morse? 
155 A. Iam mistaken; since the reorganization he has been 
president. 

(). Examine the telegram now shown you, dated October 13th, 
1885, and state who sent it and when you received it, if at all. 

A. That is the telegram from C. F. Morse, dated Chicago; C. F. 
Morse, G. M.—that is, the general manager. 

Q. He was the president of the Kansas City Stock-Yards Bank at 
that time, was he? 

A. I think he was; I am not positive. 

Q. And you received that on the day it bears date? 

A. Yes, sir; marked that day. 


By Mr. Bispee: The same is offered in evidence as Exhibit P, and 
1s as follows: 


“ Received at Union Stock- Yards, Ills., Oct. 13, 1885. 
“ Dated Chicago, Ills., 13. 
“'To Union Stock- Y’ds Bank : 


“Please wire me fully to Grand Pacific faets as to Rappal,Sons & 
Co.’s financial standing; have received notice from Connelly that their 


drafts have been protested. 
“C. F. MORSE, G. J.” 


Q. What was your answer to it? 

A. I have no copy of the answer. The telegram was notanswered 
fully; I have a recollection of that. I thought if he was so near by 
he could come up and find out if he wanted an answer. 

@. You didn’t answer it fully? 

A. No, sir; I didn’t give him any information on the subject. 

Q. Examine the telegram I now show you and state who sent it 
and when you received it. 

A. Dated October 17th, 1885, Kansas City, signed P. Connelly, 
assistant cashier; received October 17th. 


By Mr. Bispee: The same is offered in evidence as Exhibit Q, and 
is as follows: 


“ Received at Union Stock- Yards, IIls., Oct. 17, 1885. 
“ Dated St’k-Y’ds, city, 17. 
“To G. E. Conrad : 


“If Rappal refuses nineteen thousand draft, wire us. 
“P. CONNELLY, A. Cash.” 


156 Q. What answer did you make to that? 
A. I have no copy of it, but a memorandum on that says 
refused; that refers to the draft. 
Q. That — the ten-day draft? 
A. I should judge so; draft of nineteen thousand, he says. 
Q. I will ask you if the Kansas City Stock-Yards Bank paid you 


? 
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{ 
the protest fees on the three drafts that have been offered in evidence 
as Exhibits D, E and F? : 

A. Yes; these letters show they were paid. : 

Q. By the Kansas City Stock-Yards Bank ? ; 

A. Yes, sir. 

Q. In your communication to the Kansas City Stéck- Yards Bank 
of October 3rd, in relation to the first draft of $6,000 and odd dol- 
lars, you say, in your telegram, “ Draft not paid.” Is that the way 
you replied to drafts previously sent by that bank td you that were 
not paid? ‘ 

A. Yes, sir. 

Q. Didn’t you say in relation to other drafts that payment was 
refused ? 

A. No; we did not; we don’t put them to any xtra expense ; 
make short telegrams always; say draft not paid; that is all. 

Q. Didn’t you say before that drafts were protested ? 

A. That is not our custom; might possibly do it; but any way the 
idea is to give them notice that the drafts are not paid. 

Q. Did you produce with you the deposit slips mdde by Rappal, 
Sons and Company from October 1st to the 10th, inclusive? 


A. Yes, sir. , 
Q. Will you let me see them ? 
A. Yes, sir. ‘ 


Q. When you telegraphed as you did, on enn 3rd, “ Draft 
not paid,” did you mean by that that the draft never would be paid 
or might be paid later on? ‘ 

A. Drafts come in, halfdozen of them aday. If drafts are thrown 
out we merely notify the draft without reference to form. If the 
draft is not paid we notify them that the draft is not paid; that is 
all we intend to do; they might come in ten minutes after and 

ay it. ‘ 
4 Q. I show you ten deposit tickets, commencing October Ist, 
157 ~=1885, ending October 9th, 1885; did you produce those 10 
tickets this morning from the bank of which you are 

cashier? ' 

A. I did. 

Q. You may read now, giving the dates of each deposit ticket and 
the items which were deposited by Rappal, Sons & Company, as per 
those tickets, on each day from October Ist to Octobédr 9th, inclu- 
sive. . 
se 


Deposited October Ist.-..-.-------------- $1,061 15 


65 32 
4,439 60 
144 06 

————— $8097 61 
ALE TEES 59 34 
6,649 50 


6,708 84 
( 
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tintin ecnererencneenniteictieshe 155 00 
10,227 10 
2,673 90 
13,056 00 
N. Morris: 
i itninee concccasssesemcouninedin 7,574 43 
i icincienmccen ennteesieninan 937 20 
1,723 20 
2,660 40 
i co nticennnnccnemitie 6,301 32 
131 40 
2 Sea 
6,444 62 
a iceresninerepennineniieeiliiiaiaiiaiasiiaiiaas 7,596 37 
Be Bir on nentibtiaemeaneiiees 2,583 52 
I Bie. seinen ne ereetbstinanianidiianiionabianiaene 26 
Ce ee Since: connsanedeneanneian 4,006 73 


Q. In relation to the N. Morris item was not that a sale ticket 
deposited in your bank by Rappal, Sons & Company for cattle sold 
them ? : . 


158 JuLy 177TH, 1886. 
Counsel present as before. 


GrorGE E. Conrap recalled for complainant: 


By Mr. Bispere: Since your examination yesterday have you re- 
ferred to the books of the bank oi which you are cashier with refer- 
ence to the bills-receivable account so that. you can state what bills 
receivable the bank held against Rappal, Sons & Company as early 
as the first of July, 1885? 

A. Appears to oe note of Rappal, Sons & Company ; note $7,000, 
secured by note; don’t say what note. 

Q. First give the date of that note. 

A. Given June 13th, 1885; signed by Rappal, Sons & Company. 

Q. The amount. 

A. $7,000. 

Q. Payable when ? 

A. It was payable July 16th. 

Q. And that was under discount on July Ist, was it ? 

A. Under discount July 1st. 

Q. And now what do you say about any security connected with 
that $7,000 note ? 

A. Note attached to it; don’t say where the note was; it was col- 
lateral note. 

Q. Just state exactly what your books show. 

A. That is what it shows. Dated July 13th; signed by Rappal, 
Sons & Company ; said note—that means collateral note—attached to 
it, some other party’s notes, and the amount is $7,000; due July 16th. 

Q. Was that the only note under discount on that date, July Ist, 
made by Rappal, Sons & Company to your bank ? 
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A. Yes, sir. | 

Q. Now, then, that note, you say, matured July 16th? 

A. Yes, sir. 

159 A. That I couldn’t tell you. 
Q. Isn’t that the reason why that appears on the ticket ? 

A. They put it on the ticket themselves. I don’t know what it 
is for. 

Q. It don’t indicate any thing to you, then ? 

A. It might be—no; it don’t indicate anything; might be check 
or ticket. 

Q. Would it have been on that deposit ticket had it‘not been a 
sale ticket deposited by Rappal, Sons & Company ? 

A. I haven’t any idea what it is for any more than you have. 

Q. Do you know whether the 10 thousand odd dollars deposited 
was a sales ticket or a check ? 

A. No, sir; I don’t know what it was. 

Q. Look at the ticket of October 3rd, where the deposit exceeds 
$13,000; state if any of that was sales tickets. 

A. Can't tell you about that. 

Q. Mr. Conrad, the business of your bank is largely paying drafts 
for live stock commission men at the stock-vards, is it not, and re- 
ceiving deposits for cattle sold by them—catile and hogs.? 

A. You mean paying drafts? We receive drafts for cdllection. 

a. I mean receiving drafts for collection and collecting them. 

That is only a small part of the business. 
a You do that very largely, don’t you? 7 
. Yes, sir. 

Q At the stock -yards where you do business your principal busi- 
ness is with live stock commission men ? 

A. Yes, sir. 

Q. And it is customary, isn’t it, for shippers of cattle to commis- 
sion houses at the stock-y ards to draw drafts against their consign- 
ments, which come through your bank for collection ? 


By Mr. Brown: Counsel for the bank objects to the form of the 
question as leading and assuming things not proven, and desires to 
give notice that he will insist upon the hearing upon the objection 
to questions unless they are made to complainants’ own witness in 
proper form. . 


A. It is in some cases. 

Q. Isn’t it a pretty general custom ? 
160 A. What would you call general ? 

Q. I mean isn’t it quite common for shippers, who ship 
cattle to commission men at the stock-yards where you do business 
to draw drafts against their consignments, which drafts come 
through your bank for collection ? 

A. Yes, sir. 

Q. Isn’t that quite universal % ? 

A. It is quite common; probably covers a quarter of how busi- 
ness. 
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. Of what business ? 

. Of all sales. 

. Of all sales of cattle, you mean ? 

. I should think about that. 

_ Now, isn’t it quite universal for commission houses—live stock 
commission houses—at the stock-yards to sell cattle tu certain 
—— and to butchers at the yard and receive a sales ticket from 

tie purchaser of the cattle and deposit that sales ticket with you 
to their credit? 


(Objected to as leading.) 


Q. Is it or is it not? 

A. I should say 3 or 4 firms pay for all cattle in that way. 

Q. Whiat firms are they ? 

A. You mean at any of the banks or ours? 

Q. I mean at yours. 

A. I think Waixel & Nelson Morris. 

Q. Armour & Company ? 

A. Armour; yes, sir; don’t know of any others. 

Q. It 1s quite common, isn’t it, almost uyiversal, for those three 
firms when the buy cattle to give a sales ticket to the commission 
house and the commission house instead of a check, and they de- 
posit that sales ticket in your bank and you collect the money of 
Armour, Waixel, or Morris? 


(Objected to as leading.) 


A. It is not done in all cases, but I think it is the general cus- 
tom. 

Q. Now, then, in this case isn’t it true that the cattle that Rappal, 
Sons & Company sold out of these consignments from A.J. Gillespie 
& Company that they sold to Nels. Morris and Armour; didn’t they 

receive a sales ticket, and didn’t they deposit that sales ticket 
161 in your bank, and didn’t you collect the money of Nels. 
Morris ana Armour? 


(Question objected to as leading and an attempt to cross-examine 
his own witness, and assuming a matter not proven and directly 
denied by all of the defendants, that the consignment was from A. 
J. Gillespie & Company.) 


A. Tam unable to state how they sold their cattle or what they 
got for them. 

Q. I am asking you in this case if the money that was deposited 
in your bank for cattle by Rappal, Sons & Company to Armour 
and to Nels. Morris was not deposited in your bank by a duplicate- 
sales ticket ? 

A. I don’t know they sold, any cattle to Armour and Morris. I 
don't know what they got in payment. 

Q. Assuming that a large portion of the 810 head of cattle re- 
ceived on October 3rd, 1885, were sold to Armour and Nels. Morris, 
was the proceeds of those cattle deposited in your bank on dupli- 
cate ticket ? 
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(Objected to because it is improper in form. Complainant has no 
right to assume and ask the witness anything.) 


A. Iam unable to answer. 

Q. If they were deposited by sales tickets did your bank collect 
of Nels. Morrisand Armour & Company the proceeds of those sales ? 

A. That I couldn’t say. I don’t know. : 

Q. You don’t know whether he did or not? 

A. No, sir. 

Q. You don’t know if you received sales tickets from Rappal, Sons 
& Company on the 3rd of October and gave Rappal, Sons & Com- 
pany credit for them in their bank account, and don’t know whether 
you collected it or not? 

A. Don’t know whether we received it or not, or whether we col 
lected it. 

Q. I don’t ask you if you received it. If you received it ‘did 
you collect it in the course of business as the cashier of that bank ? 

A. Asa natural course of business if I received any tickets we 

collected them. 
162 Q. Then if, on the 3rd of October, 1885, you received from 
Rappal, Sons & Company sales tickets from Nels. Morris;and 
from Armour & Company you collected the money from Nels. Mor- 
ris and Armour & Company, didn’t you ? 


(Objected to as leading.) 


A. If I received any tickets on Armour from anybody we ‘col- 
lected them, of course. 

Q. You did ? 

A. We would, of course. 

Q. Was the firm of Rappal, Sons & Company engaged in ‘any 
other business at the stock-yards than dealing in cattle ? 

A. I don’t know of any. 

Q. Did Rappal, Sons & Company draw a check or checks on their 
account, payable to your bank, to pay their overdraft which existed 
October Ist and 2nd, 1885? 

A. I don’t know how they could do that; if a man has got his 
account overdrawn he can’t draw a check to. pay it. 

Q. I am asking you if they did? 

A. I don’t know of anything; no, not to my knowledge. 

Q. Did they draw any check to pay you any portion of that 
$7,000 note between the Ist and 10th of October, 1885? : 

A. I would have to refer to the books. I don’t know how those 
were paid; the payments were made; don’t know whether paid in 
currency, check, or what it, was. 


Cross-examination by Mr. Brown: 


Q. Mr. Conrad, you have had considerable business with: the 
Kansas City Stock-Yards Bank, haven’t you ? 

A. Yes, sir; did a large business with them. 

Q. What is ‘the usual course of mail between Kansas City Stock- 
Yards Bank and the Union Stock-Yards National Bank at; the 
stock yards? How long would it take, in other words, for a letter to 
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go from Kansas City Stock-Yards Bank to the Union Stock-Yards 
National Bank ? 
A. We usually receive our letters on the 2nd day after they are 
written—that is, a letter dated the 6th we usually receive 
163 about the 8th. They would naturally make their paper in 
the afternoon, and as I understand their mail—I don’t know 
whether mail leaves there at night or next morning, but it usually 
comes to us in the half past ten or 11 o’clock mail the second day. 

Q. Therefore a letter sent from Kansas City the 2nd of October 
would, in the natural course of mail, get to the stock-yards on the 
morning of the 4th? 

A. On the morning of the 4th. 

Q. If the 4th were Sunday when would it be delivered at the 
bank ? 

A. Monday, the Sth. 

QQ. There has been introduced by the complainant a letter from 
the Kansas City Stock-Yards Bank mentioning a draft enclosed for 
$19,000, which letter is dated October 2nd; when, in the ordinary 
course of mail, would that have been delivered to the Union Stock- 
Yards National Bank? The letter is Exhibit I. 

A. This is written on Friday, October 2nd; would be due at the 
stock-yards Monday morning, October 5th. 

Q. And that, as I understand your direct examination, agrees with 
the original entry in your collection register ? 

A. Yes, sir. 

Q. Of the reception of that? 

~ Yes, sir. 

by Mr. Wricut: Suppose that were sent from Kansas City about 
9 o'clock on Friday morning, when would it get to the Chicago 
Stock- Yards? 

A. I don’t know anything about the mails. 

Q. When would it get here, Mr. Conrad ? 


By Mr. Brown: I object to this. 
By the Master: Mr. Wright will wait till cross-examination is 
closed, and then put any further question he desires. 


By Mr. Brown: Mr. Chourchouse testified yesterday that the draft 
referred to in this letter, $19,505.62, was presented at the office of 
Rappal, Sons & Company upon Saturday, October 3rd; could that 
be possible ? 

A. No, sir; it could not. 
164 Q. Was it presented upon October 3rd, at Rappal, Sons & 
Company’s office? 

A. It couldn’t have been received by us until Monday morning. 
Mr. Connelly in his telegram says it was enclosed in his letter of the 
— but I think he is mistaken in that, unless he mentions this 
etter. 

Q. You have read certain deposit tickets; what are deposit 
tickets ? 

A. They are made up by the depositors. 


»as 
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Q. And what is the course of business of the bank in relafion to 
them ? 

A. They check off the different amounts and see that they get 
value received, or the amount stated in them. 

Q. Who does that? 

A. The receiving teller. 

Q. Then what vecomes of the deposit tickets ? 

A. They are passed from him to the book-keeper and go to the 

credit of the depositor. | 

@. And then what is done with them? 

A. Then they are filed away. 

Q. They are slips of paper, then, presented by the depositors, with 
the amount of currency or checks or whatever he may deposit; it is 
checked over by the receiving teller, and then passed over'to the 
book-keeper, showing that that amount has been deposited ? ° 
A. He enters the total amount on the depositor’s book. 


4 


9 


Recirect examination: 


Q. Have you any recollection in your mind as to when that large 
draft of $19,505 was received at your bank ? 

[ have from this fact, Mr. Bisbee, as I told you before: The first 
that I knew of a protested draft from Kansas City was, I think, the 
$3,100 draft, whatever it was. My attention was called to it Monday 
morning, October 5th, by a request from Mr. Connelly to deposit a 
large amount of money for him, and there was not enough to his 
credit, and I found that the draft had been protested and these drafts 
were just in, being entered by the teller in his book at that time. 

Q. It is true, isn’t it, that if a draft was mailed on Friday, the 2nd 
day of October, if it was mailed in the morning, it would reach your 

bank Saturday morning, on the 3rd? ; 
165 A. No, sir; I never saw mail come that quick. Mailed 
Friday morning? 

Q. Yes. 

A. Don’t know anything about the time in Kansas City in that 
regard or anything about it. | 

Q. If it was mailed Frid: ay night, on the 2nd, it would reach your 
bank in the afternoon of Saturday, wouldn't it? 

A. Iam unable to state or tell ‘anything about the trains or‘mails 
in Kansas City; can only tell how our letters come to us. <A letter 
dated, for instance, the 6th comes to us on the 8th about 11 o’clock, 
and a letter dated on the 2nd would come to us about 11 o’clock or 
half past 10 on the 4th; 1 don’t know what time they leave Kansas 
city ; have no idea. 

By Mr. Brown: What time does the bank close on § Saturday ? 

A. On Saturday our bank closes at 1 o’clock. 


166 JuLy 171TH, 1888. 
ELMER WASHBURN recalled: 
By Mr. BisBee: 


Q. Since your examination of yesterday have you examined your 
bills-receivable account ? 
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A. I have not; not until I saw it here this morning. 

Q. Have you the account before you ? 

A. Yes, sir. When I got there this morning this book was gone. 

Q. You may go on now and state, after refreshing your recollec- 
tion from the account, all the transactions your bank had with Rap- 
pal,Sons & Company in relation to bills receivable between July Ist 
and October 10th, 1885. 

A. On July Ist we held a note against Rappal, Sons & Company 
made by them, dated the 13th of June, due the 16th of July, paid 
on the 28th of July; undoubtedly paid with a check, as is the cus- 
tom. Then we took another note on the 28th of July, dated the 
17th of July, for $7,000, due on the 17th of September, and that was 
paid—on the 5th of October, $1,060; on the 6th, $1,933.27; on the 9th, 
$4,006.73, as appears from this book—not from seusilection, but as 
appears from this book. 

q). How was it finally closed up; wasn’t there a note taken of 
$4,006.73, signed by F. J. Rappal, on the 9th of October ? 

A. So appears from this book, and that is m v recollection also. 

Q. Then yesterday when you were testifying from recollection 
about the amount being about $6,000 you were mistaken ; it was 
$4,006.73? 

A. Yes, sir; I was mistaken; and the way I made the mistake 
was this: the Stock-Yard & Transit Company took a note about 
the same time we did that was in amount larger than this; it was 
about 86,000, but ours was less than that. 

Q. Did you, on the 9th of October, take a note signed by F. J. 

Rappal, the senior member of the firm, for $4,006.73 and dis- 
167 count it, to close up that $7,000 note and your matters with 
Rappal, Sons & Company, and did you take security for that 

— note on a farm in Will county * 

I can’t say from recollection Cities it was on the 9th of 
PM onli that was undoubtedly the day on which that note was 
taken; we took such a note, and as to closing up the old one, that 
new note formed the basis of a credit upon which he checked and 
paid the balance due on the old one, that appears from the record. 

Q. On the same day? 

| suppose it is on the 9th. 

y At the time you took that note of $4,006.73, at the same time 
Mr. Rappal gave a note to the Union Stock- Y ard & Transit Com- 
pany for about $ $5,800, both of which notes were secured on real 
estate In Will county ? 

A. Yes, sir. I don’t pretend to testify certainly as to the amount 
of that note, but it was somewhere around that, and it was secured 
by real estate in Will county. 

Q. Do you know of any assets owned by Rappal, Sons & Com- 
pany or either of them excepting the farm upon which you took se- 
curity at that time? 

A. Not of my positive knowledge ; I understood there were other 
assets. 

Q. What other assets? 
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A. Quite a large sum of money due them from Bowen & Com- 
pany. 

Q. You understood that from them; and that ended the sind 
with you in your bank with the firm of Rappal, Sons & Oumpany ? 

A. It wouldn’t appear from this, but I presume it did. 

Q. And after that a new account was opened in the bank in‘ the 


name of 

A. L. L. Rappal, trustee. 

Q. Which was continued until last June ? 

A. Continued until they formed a new copartnership. 

Q. It is quite customary, is it not, Mr. Washburn, for parties out- 
side of this city to ship : and consign cattle to live- stock commission 
men or houses at the stock-yards and draw against the consignment, 
and those drafts frequently come through your bank for collec- 

tion ? 
168 A. Yes, sir; [ should say that 50% of all the live stock 
shipped there, that pay for — before it gets there. 

Q. By drafts drawn against the consignment before the stock gets 
to the stock-yards ? 

A. Y es, Sir, A 

Q. Anda large or quite a large portion of your banking business 
consists, does it, in collecting drafts for outside parties in that way 
and receiving deposits from live-stock men ? 

A. Yes, sir. 

Q. Quite a portion of your business ? 

A. Yes, sir. 

Q. And has for some years last past, has it ? 

A. Yes, sir. ; 

Q. Is it quite a common thing for parties at the stock-yards who 
sell cattle to Armour and Company and to Nels. Morris to deposit 
sales tickets given by those firms in your bank instead of checks ? 

A. Well, I ain hesitating because I hardly know whether to say 
it is quite common or not. 

Q. State what the fact is, then. 

A. It is sometimes done. 

Q. Isn’ t it, so far as those two houses are concerned, quite com- 
mon ? 

A. A great deal of that kind of business is done with pigs, in the 
sale of hogs—pig dealers. 

Q. You have known Rappal, Sons & Company as depositors’ in 
that bank, have you, ever since you have been president of it? 

A. Yes, sir; nearly that. They commenced business there per- 
haps 2 months after I took charge of it. 

Q. Did they have any other business excepting the live stock com- 
mission business at the stock-yards ? 

A. I so understood it. If they did business with any other baik 
I didn’t know it. I think I have heard them say they had some 
business at the Joliet bank. 


_* 
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Cross-examination by Mr. Brown: 


Q. Isn’t it a fact that sometimes during the course of your busi- 

ness, or sometimes in the course of business at the stock-yards, 

169 drafts are drawn from the proceeds of sales by persons other 

than the consignors or owners of the cattle by brokers or 
commission men or otherwise at the other end of the route? 

A. Yes, sir; I think so. 

Q. I will ask you whether you have told Mr. Bisbee that consid- 
erable business was done at the stock-yards and done by your bank 
in the collection of drafts drawn on account of sales of cattle by 
commission men at the stock-yards? Is there anything which 
shows to your bank any connection between any particular draft or 
any particular sale and commission men ? 

A. Very rarely have any knowledge of the purpose for which the 
draft is drawn. 

Q. Or any connection between the draft and any particular sale 
or shipment of cattle ? 

A. Not that I ever witnessed. I think I have seen a draft come 
in occasionally with a pencil mark upon it—40 head or 50 head or 
20 head of cattle. 

(. Is that usual ? 

A. No; very rare. | 

Q. Does your bank undertake or promise or agree with anybody 
to connect drafts with any particular shipments or proceeds of any 
particular sales ? 

A. Neither implied or expressed in anything that we do. 


Redirect examination: 


Q. Did your bank appropriate the money thai was deposited by 
Rappal, Sons & Company in your bank on the 2nd and 3rd_of Octo- 
ber and on the 6th of October in payment of the overdraft which 
existed on the Ist and 2nd of October of Rappal, Sons & Company ? 

A. Why, no, in the sense that your question would seem to imply. 
Rappal, Sons & Company were overdrawn ; they made deposits and 
then they were not overdrawn. 

Q. And those deposits that they made between the 2nd of October 
and the 6th were kept by you to discharge or liquidate the over- 
draft that they had at that time, were they not? 

A. My answer to that is that they were overdrawn and 
170 they deposited and then they were not overdrawn. | 

Q. Isn’t it true, Mr. Washburn, that the money they did 
deposit between the 2nd and the 6th of October was kept by the 
bank, and to that extent that it paid off their overdraft to your 
bank; isn’t that true? 

A. They deposited money and cancelled the overdraft deposited 
and checked out some, I think. 

Q. During that period of time their overdraft, was paid off, was it? 

A. Well, I don’t want to be confined to dates, because I will have 
to look it up to testify positively. 
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Q. Isn’t it true that their overdraft was made up after the 2nd of 
October and paid ? 

A. They made up their overdraft, made their overdraft. good on 
or about that time. 

Q. By their deposits ? 

A. By their deposits. 

Q. Do you remember sending a notice signed by A. J. Gillespie 
& Company in October—notice in relation to their 

A. I don’t remember it; no. 

Q. Did you not know that the money deposited by Rappal, Sons 
& Company between the 2nd and 6th of October was the proceeds 
of sales of live stock by them as commission merchants? . 

A. I have no knowledge whatever what it was; don’t know 
where they got their money from or where they got their checks or 
anything else they may have deposited ; no knowledge whatever. 

Q. Do you know of any other source from which they could get 
money except from selling live stock ? 

A. I don’t know. 

Q. You don’t know of any other source, do you ? 

A. Oh, no—yes, I do, too. I knew that Mr. Rappal had sold a 

valuable farm at one time and had taken part payment in notes, 
and I knew that he had at one time thought he would sell those 

notes to raise money to put in his business : other times he 
171 thought he would sell some property for money to put in his 

business, and I know about that time they were trying to 
raise money. It wouldn’t be correct for me to say that I didn’t 
know of any other source from which he might raise money. 

By Mr. Brown: What you mean to say concerning the making 
up of the overdraft is that on the Ist of October Rappal, Sons & 
Company were overdrawn, and that between the Ist of October and 
the 10th of October their deposits exceeded their checks to such an 
amount that they were not overdrawn; is not that a correct state- 
ment ? , ) 

That is what I would say; as for the lst of October,’ I don’t 
remember. 

They were overdrawn, but their deposits so much exceeded 
their checks within a certain period just before the closing of the 
account that they ceased to be overdrawn? 

A. That is what I mean. 

Q. Is it or is it nota fact that Mr. Rappal, to your knowledge, had 
credit with other banks—with the Joliet Bank or other banks—in 
reference to his ability to get money ? 

A. I know he stood in good credit. He was in good standing at 
that bank. I know they spoke well of him at all times, and‘I know 
from what I was told that he had credit at the bank—First National 
Bank at Joliet. 


172 Jury 177TH, 1885. 
F. J. Raprat, being first duly sworn, testified on behalf of 
complainants as follows: 


By Mr. Bisper: You were a member of the firm of Rappal, Sons 
& Company in 1885, were you not? 
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A. Yes, sir. 
Q. Senior member of that firm ? 
A. Yes, sir. 
Q. The firm consisted of yourself, F. J. Rappal, Jr., and L. L. 
Rappal, your two sons? 
A. Yes, sir. 
Q. When did you commence business at the stock-yards ? 
A. January Ist, 1885. 
Q. When did that firm cease to do business at the stock-yards? 
I guess the first day of June last. We stopped in November, 
x, carried it on in trust of L. L. Rappal. 
Q. When did the firm of Rappal, Sons & Company cease doing 
business at the Union Stock-Yards ? 
A. I think it was in October. 
Q. About the 8th or 9th of October, 1885, was it ? 
A. Somewhere along there. 
Q. After that business was done in the name of L. L. a 
trustee ? 
A. Yes, sir. 
Q. Until about the 11th of last June? 
A. Yes, sir. 
Q. Since which time the firm has been Rappal, Lamb & Com- 
pany ? 
A. Yes, sir. 
Q. What property did you have between the Ist and 9th of Octo- 
ber, 1885, or your firm ? 
A. I had a couple of farms in Will county ? 
Q. Anything else? 
A. One place a farm of 160 acres and another of 50 acres. 
Q. Did you mortgage those two farms about the 9th of October, 
1885 ? 
A. Yes, sir. 
Q. Was there any mortgage on them before that? 
A. No, sir. 
Q. They were clear at that time? 
A. Yes, sir. 
173 Q. Did you execute a note about the 9th of October to the 
Union Stock-Yards National Bank for $4,006.73 ? 
A. Something of that kind ? 
Q. And another one to the Union Stock-Yard & Transit Com- 
pany for about $5,800 ? 
A. $5,000. 
Q. And gave a mortgage on these two pieces of land in Will 
county to secure those two notes? 
A. Yes, sir. 
Q. Did you give any other mortgage at that time? 
A. I did, sir. 
Q. Who to? 
. Jacob Adler. 
Q On this land? 
A. Yes, sir. 
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. $7,000. 
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For how much ? 


Who was Jacob Adler ? 

He is a brother-in-law of mine. 

W here does he live? 

In Joliet. : 
Did you give any other mortgage about that time? — 
No, sir; not to my knowledge. 

Those fully covered the value of that land, didn’t they ? 
There is another piece that I put in at the same time. 
You put into those two mortgages? 
Yes, sir. : 
You mortgaged all the property you had at that timé? 
Yes, sir. : 
You mean that you had or the firm had ? 
[It was my own property. 7 
Do you think of any other property ? 

No, gir. 


. Those mortgages covered the full value of the property you 
mortgaged ? : 
A. 
(). 
A. 
a forced sale—don’t know as they would bring any more at other 
— as you naturally would; they might bring more. 
(). 
A. 


[ don’t know as they did. 
What is your opinion? : 
Depends altogether upon how you could sell them. If you had 


but not much more, woul | they ? 
Well, I don’t know ubout it. 
What was the property worth that you mortgaged—f: air cash 


ralue—at the time you gave the mortgage ? 


A. 
(). 


I don’t know ; twenty-odd thousand dollars, I expect. 
And you gave mortgages for about 
A. $16,000; somewhere along there. 
(). Have you paid those mortgages ? 
A. No, sir; paid part; I guess some $1,000 paid on; it. 


Q. You stated to Mr. Gillespie that you didn’t think that reper 
would sell for more than $15,000? 
A. 


I don’t know as it would put it in on the market. 

You so stated, didu’t you ? 

I couldn't say. 

That would be your opinion, would it, that it wouldn’t sell for 


more than that? 


Couldn't say, really; depends on whether you have to make a 


forced sale: if you did I don’ t know as it would. 


Where were you from the Ist to the 8th of October, 15801 

I was in Kansas C ity. 

When did you go there? 

Along about April, I guess, or Ist of May ; just along there. 


. You remained there how long? 


. Till along in October, I think; some time along the 4th or 


5th or 6th; somewhere along there. ‘ 
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Q. You were there when the cattle—something over 1,900 head of 
cattle that were in controversy—were shipped, were you ? 

A. I believe so. 

Q. You were, were you? 

A. I will tell you. I went outinthe country. When I was gone 
W. P. Bowen & Company 

Q. Iam not asking you that. I am asking you where you were. 
My question is, Where were you when these cattle were shipped ? 

A. Some were shipped while I was away and some while I was 
there. 

Q. Now, you returned from Kansas City to Chicago about the 6th 
of October ? 

A. Somewhere along there. . 

Q. When did you first hear that the three drafts which you signed, 
payable to A. J. Gillespie & Company, Exhibits A, B, and C in this 
‘ase, were protested? I mean which were drawn on you. 

A. I think I heard it on Monday the first; I don’t know how 

many. 
175 (). On Monday, the 5th of October ? 
A. Monday, the 5th. 

Q. When did you hear that the draft for $19,505 and odd cents, 
dated October Ist, drawn by A. J. Gillespie & Company on your 
firm at the stock-yards, was protested ? 

A. On the Sth. 

(. Heard of it on the 5th? 

A. Yes, sir. 

(). That was on Monday. Did you yourself give a draft to A. J. 
Gillespie & Company on your firm for that same amount, payable 
in 10 days from sight ? | 

A. I was then a member of W: P. Bowen & Company—— 

(). | am asking you the facts 


By Mr. Brown: Wait a minute; he is answering your question. 


Q. Answer my question 

By Mr. Brown: I object. The witness is the complainants’ own 
witness and he is interrupted and not allowed to explain in giving 
his answer. I submit that the master should compel the counsel to 
allow witness to answer the question, and if he doesn’t answer it 
satisfactorily he can answer it again. 

Q. I asked if he gave such a draft. 


By the Master: I think the witness ought to answer that ques- 
tion, and then if he wants to make an explanation he can. 


A. By being a member of W. P. Bowen & Company 

Q. I want you to answer whether you did or not. 

A. Idid. By being a member of W. P. ‘Bowen & Company, and 
Bowen & Company owed Gillespie & Company on those cattle. I 
gave a draft, by being a member of the firm of Bowen & Company, 
on Rappal, Sons & Company. The reason I wrote Rappal, Sons «& 
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Company—I am no hand at writing. Ishould havesigned it Bowen © 1$ 
& Company, but I am no hand at writing, which everybody knows. — $¢ 
Q. You made a 10-day draft, then, on Menday, the 5th day of” 


October, pavable in 10 days from sight, signed by yourself, 


176 drawn on the firm of Rappal, Sons & Company for $19,505, | 


did you, when you heard that draft was protested ? 

A. I did. : 

Q. And that draft was not paid ? 

A. No, sir. , 

Q. Did the proceeds of the cattle which were shipped from Kansas 
City on the last day of September and Ist and 2nd days of October, 
1885, being something over 1,000 head, go into the Union Stock- 
Yards National Bank ? 

A. I was not here at the time. 

Q. Do you know whether it did or not? 

A. I suppose it did; I was not here at the time. 

Q. Have you ever drawn that money out of the Union Stock- 
Yards National Bank ? 

A. I haven’t, for I don’t keep the books. , 

Q. Has it eyer been drawn out, to your knowledge ? 

A. I couldn’t say. , 

Q. To your knowledge ? 

A. I couldn’t say. 

Q. I am asking for your knowledge. Has that money ever been 
drawn out, to your own knowledge ? 

A. I didn’t keep the books, and I don’t know. 

Q. Have you any knowledge of its having been drawn out? 

A. I couldn’t say. 

Q. Can't you say whether you have any knowledge or not? 

A. Because I don’t keep the books; didn’t know anything about 
the books; was not there at the time. , 

Q. Do you know of that money, the proceeds of. those cattle, hav- 
ing been drawn out of that bank ? 

A. L couldn't say. The fact of it is I haven’t kept books and I 
was not there, and I really couldn't say. 

Q. You mean, do you, that you have no knowledge of its being 
drawn out? 

A. I couldn’t say whether they paid it out amongst them—the 
draft—or how they paid I couldn’t say, for I never kept books or 
don’t know anything about it. 

Q. Did you see that money paid out? $ 
177 A. As I tell you, I never kept books. 
Q. Did you see the money paid out ? 

A. Not as I know of. 

Q. And it was not paid out that you know of ? 

A. That is something I don’t know, whether it was paid out; 
suppose it must have been. 

Q. Do you know of its having been paid out? 
A. As I tell you, I don’t know. 
Q. When did you first know that the draft dated’ September 30, 
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' 1885, drawn by A. J. Gillespie on Rappal, Sons & Company for 
' $6,231.10 was protested ? 


A. On Monday, I think, the first I knew about it. 

Q. The 5th of October ‘ ? 

A. That is my best recollection. 

Q. Did vou have an interview with Mr. Gillespie? 

A. I did. 

Q. After you heard of that going to protest ? 

A. Yes, sir. 

Q. What did you do with him in relation to that draft at that 
time—make any payment on it ? 

A. There was a mortgage, I think, from W. P. Bowen, turned over 
on that $6,000, I think; that is the best of my recollection. 

Q. Did you give any new draft? 

A. I can’t say for sure if I did or not. 

Q. Didn’t you give a draft for 3,200 and odd dollars on 10 days 
sight in part payment of that money ? 

A. I guess it Is. 

Q. That is what you gave? 

A. Yes, sir. 

Q. And that new draft you drew on the firm of Rappal, Sons & 
Company at the Union Stock-Yards, in Chicago, payable in 10 days, 
didn’t you? 

A. Yes, sir. 

Q. Then you say you turned over in addition to that new draft a 
mortgage. What kind of a mortgage? 

A. Mortgage that I got from Bowen & Company. 

Q. Turned over to Gillespie ? 

A. Yes, sir. 

Q. Was it paid—the mortgage? 

A. I couldn’t say. 

®. You don’t know about that ? 

A. No, sir. 
178 Q. So that you gave Gillespie a draft on that Monday, Oc- 
tober 5th, at Kansas City, for $3,234.34, in part payment of 
this $6,231 draft and you turned out a mortgage of some character 
to him as part payment or as security for this draft, did you ? 

A. I believe so. 

Q. You also gave him a draft on the same day at Kansas City for 
$19,505.62 on your own firm at the Union Stock-Yards, payable in 
10 days? 


(Objected to.) 

a. I mean on the firm of ape. Sons & Company. 
. Yes, sir. 
Cross-examination by Mr. MILLER: 


Q. You were a member of the firm of Rappal, Sons & Company 
on the lst of October, 1885 ? 
A. Yes, sir. 
Q. At the Union Stock-Yards, in Chicago? 
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A. Yes, sir. ' 
Q. With what part of the business of that firm did you have 
to do? 

A. At that time I was in Kansas City. 

Q. With what part of the business of the firm of Rappal, Sons & 
Company did you have to do; did you keep the books or buy ? 

A. I sold cattle principally when I was in the yards. 

Q. Have you any knowledge whatever of the system of book- 
keeping ? 

A. No, sir; not any. 

Q. What is your nationality ? 

A. I am German descent. 

Q. Are you an educated man ? 

A. No, sir. 

Q. Do you write readily ? 

A. No, sir. 
Q. And have no knowledge of book-keeping at all ? 
A. No, sir. : 

Q. Were you a member of any other firm than the firm of Rap- 
pal, Sons & Company ? , 

A. Member of W. P. Bowen & Company. 

Q. Who composed that firm ? 

A. W. P. Bowen, Mr. James, and myself. ; 

Q. Where was that firm doing business ? 


A. Kansas City. 
179 Q. How long had that.firm been doing business there ? 


A. In the neighborhood of 5 months. 
Q. What was the business of that firm ? 
A. Buying cattle and shippers. 
@. Will you state, if you know, whether or not the firm of Bowen 
& Company was indebted to the firm of Rappal, Sons & Company 7 


by Mr. Bisnee: Objected to in that form, and it is objected. to, 
furthermore, for the reason that it is not cross-examination. I have 
not asked anything about Bowen. 


A. Yes, sir. 

By Mr. Bispee: Didn’t vou sign those two drafts that you gave 
in Kansas City, one for $3,234.34 and the other for $19,505.62, Rap- 
pal, Sons & Company ? 

A. I think they were. : 

Q. You think you did so sign them ? 

A. I think so. . 

Q. And you didn’t mean to say before that you signed them with 
your individual name—your name, F. J. Rappal ? : 

A. No, sir; don’t know as I did. | 

Q. Isn’t it your recollection that you signed, then, Rappal, Sons. 
& Company ? 

A. I think so; still I am not positive. 


By Mr. Mitter: Mr. Rappal, whether you signed those drafts that t 


have been referred to by your individual name or by the name of 
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Rappal, Sons & Company, why did you draw those drafts on Rap- 
pal, Sons & Company, of Chicago ? 

A. As I have stated—as I was going to state before but they didn’t 
give me the opportunity—W. P. Bowen & Company owed Gillespie 
& Company for those cattle; therefore, as a member of the firm of 
Bowen & Company, I drew those drafts. 

Q. That is, it was to pay the debt of Bowen & Company to A. J. 
Gillespie « Company ‘ : 

A. Yes, sir. 

Q. Is that the fact, that those drafts were drawn for the purpose 
of paying the debt of Bowen & Company to A. J. Gillespie & Com- 

any ? 
180 A. Yes, sir. 
Q. And not to pay any debt of Rappal, Sons & Company 
to A. J. Gillespie & Company ? 

A. That is it. 

Q. You have been asked with reference to a certain draft for 
$6,231.10 which came back from Chicago to Kansas City on the 5th, 
and you said that you gave, or the firm of Bowen & Company gave, 
to A. J. Gillespie & Company a mortgage to pay a - of that draft. 

A. Yes, sir. 

2 How large a mortgage was that? 

. | think $3,000, to the best of my recollection. 
*y State to whom that mortgage was made—to whom first? 
A. To Rappal, Sons & Company. 


(Objected to.) 


Q. And you turned that over to A. J. Uillespie & eecarsac ? Was 
that to pay whose debt? 

A. Bowen & Company. 

(. You said that the firm of Rappal, Sons & Company was car- 
ried on under the name of L. L. Rappal, trustee, from October, 1885, 
until June. 

A. I believe so. 

Q. Did you mean that, or that the bank account was kept in,the 
name of L. L. Rappal, trustee? 

A. That is the way it was. 

Q. But the firm was carried on under the name of Rappal, Sons 
& Company ? 

A. Yes, sir. 

Q. And then from the 11th of June up to the present time the 
firm has been what? 

A. Rappal, Lamb & Company. 

(). Did you know on the 1st of October, or between the Ist of 
October, 1885, and the 10th of October, 1885, how the account of 
Bowen & Company stood with the firm of Rappal, Sons & Com- 
pany, of Chicago? 

A. I did not know it at the time. 

Q. Had your sons advised you? 

A. Not a word of it; said they were overdrawn; don’t really 
know how much. 
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Q. Isn’t it a fact that on the 1st of October Bowen & Company 
were very largely indebted to Rappal, Sons & Company? 
181 A. I knew that after I came home; I found there was some 
$29,000 or so; I didn’t know it at the time. 

Q. You said on Monday, the 5th of October, you heard that 
certain drafts had been protested drawn on Rappal, Sons & Com- 
pany? , 

A. Yes, sir. 

Q. Do you know how that information got to Kansas City from 
Chicago? 7 

A. Telegraphs, I expect. 

@. From where? 

A. From the banks, I think. 

Q. De you know how many drafts were referred to? 

A. I guess there were two about that time. 


By Mr. Bispee: 


Q. Did you say you were engaged in some other business at the 
stock-yards except your live stock commission business? 

A. No other, except live stock business. 

Q. You are well acquainted with Mr. Conrad, the cashier, and Mr. 
Washburn, the president of the Union Stock-Yards National Bank? 

A. Yes, sir. 


By agreement of counsel the taking of further testimony in this 
case is adjourned to Monday, July 19th, 1886, at 12 o’clock m. 


182 Juty 197n, 1886. 
F. J. Rappar, Jr., recalled. : 


By Mr. Bispee: Have you produced the checks drawn by the 
firm of Rappal, Sons & Company between October 1st and October 
9th, inclusive, as per request on Friday last? 

A. I have; drawn on the Union Stock-Yards National Bank. 

Q. You mean to say you produced all you could find ? 

A. Yes,sir; and you have seen what were out. 

Q. Please give to the reporter the date of each check, the party it 
is payable to, and the amount. 


October Ist. Union Stock-Yard & Transit Company... $8,177 92 


o I a iitisiicsintniicsiiiseiiici aii ali i 17 20 
6 i ~ 60 00 
" De a aE 93 73 


Q. How did you take it up? 

A. Took it up under L. L. Rappal, trustee’s account. 
q. Later on? 

A. Yes, sir. 


October 1st. George E. Conrad, cashier _--.......___- 3.713 78 
Se, Se Fe icncntrneitiiiniiteienniiicics 4,848 60 
- SI cceeheiteerettnteiniiitiinielitititenittinantianin : 20 00 


“ “ Fuller, Son & Company --....---...._-- 1,145 72 


ei 


Sout 
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October 2nd. Currency ~-.---------~-- wumnemenecbeommenn iii 50 00 
“ “© Renee © BM Riccwcc cece cautenmes 557 62 
“ Ee - 100 00 
2G. Ss concmcrnccunsenstipiii 40 00 
" “ —H. L. Goodall & Company .--.----.----- 6 24 
October 2nd. Hess & Pfaelzer .....---..--.---- 15 66 
183 October 3rd. Frank H. Dennison..-....-..---- 315 
¥ ae, ee 5 41 
October 3rd. Postal Telegraph & Cable Company ------ 29 18 
. © BREE © Geis ccnceducctasel 343 07 

“ © © distinctness 2,019 77 
" © I icine 727 80 

" “ Union Stock-Yard & Transit Company... 5,361 34 
Returned not honored in bank, Nelson Morris.....-.-- 25 00 
UOsteber Sth. CRINGE cannccecescncusncecensmsiinn 50 00 
. 5 COR Bo cicccancconcuneeiie 4,343 32 

. “ Union Stock-Yard & Transit Company... 1,952 70 
* "= QR cconcensann cnecscccwisnnana 101 90 

“ 6th. Union Stock-Yard & Transit Company--- 650 25 
° “ George E. Conrad, cashier. .............. 1,933 27 
“ ce es 1,060 00 
“ 9th. George E. Conrad, cashier -..-..-----.-. 4,006 73 

© Gh. BORG cnmemienesentnennccmis 6,385 6 
. “ Union Stock-Yard & Transit Company --- 922 25 
“ © NE cciccnsiiinnsinnniinniiiiain 88 50 
. © E , BR iiccinnittttmenmmnitinns 200 00 


By Mr. Bisspee: I now offer in evidence the checks produced by 
the witness and mark them Complainants’ Exhibits 1 to 34, in- 
clusive. : , 


Q. State what number of those checks was paid by the Union 
Stock-Yards National Bank; how many of the 34 checks. 
A. They were all paid but two. 
Q. All paid but two, were they ? 
A. Yes, sir. 
Q. You may state what two checks were not paid out of 
184 that account by the Union Stock-Yards National Bank. 
A. Exhibit 4 was not paid and Exhibit 21 was not paid. 
Q. You may state from where the $8,097.61, deposited by you in 
the Union Stock-Yards National Bank, came. 
A. Came from sales of cattle. 


(Objected to as immaterial.) 


A. 217 cattle and 115 hogs. 

Q. Shipped by whom ? 

A. Shipped by Pat. Falen, J. Quigley, A. J. Gillespie & Company, 
account Bowen, account W. J. Stewart, J. D. Small. 

Q. How much of that money arose from cattle shipped by A. J. 
Gillespie & Company, account Bowen? — 

A. $3,898.53. 
15—1004 
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Q. I show you Exhibit A, which shows $6,649.50 realized on the 
2nd day of October out of 133 head of cattle. State in what item 
that money appears upon your pass book as having been deposited 
in the bank. 

. I don’t know. 

. Was it not under October 2nd ? 
. I suppose it was in it. 

. October 2nd, $6,708.84? 

. Yes, sir. 

. It is part of it, isn’t it? 

. Must be, because I don’t know what those are made up of. 

. In answer to the question that you just gave, in relation to 
there being $3,898.53 included in that $8,097.61, that was another 
shipment which was paid for? 

A. That was October Ist sales. 

Q. Which was paid for ? 

A. Yes, sir. 

Q. It is not included in any of the cattle mentions in Exhibits 
A, b, and C? 3 

A. No, sir. 

Q. Did the deposits appearing between October 1st and October 
9th in your pass book, excepting the item of $4,006.73 and the item 
of 26 cents, arise from cattle shipped to your firm to be sold on 

commission ? 
185 A. To my knowledge, yes, sir. 
Q. To your best information and belief, that is so, isn’t it? 

A. Yes, sir. 

Q. And among those cattle were the cattle described in Exhibits 
A, B, and C? 

"A. I think they were, to the best of my knowledge. 

Q. Who signed those checks that you have put in evidence? 

A. I signed part of them 

Q. Who signed the other part? 

A. I think it was my brother. 

Q. L. L. Rappal, was it? 

A. Yes, sir. 


OrPpOropor 


By Mr. Bisper: The pass book of Rappal, Sons & Company with 
the Union Stock-Yards National Bank, commencing August Ist, 
1885, and ending October 9th, 1885, is offered in evidence by the 
complainants and is marked Exhibit “ R,” with the understanding 
that defendants Rappals are to keep the book and produce it on the 
hearing if requested. 


Cross-examination by Mr. Brown: 


Q. I see upon the back of check, Exhibit 5, memorandum in 
green ink. Is it in the same handwriting as the body of the check ? 
A. It is in the same handwriting. 

Q. Whose handwriting is that ? 
A. That is mine. 
Q. That is yours? 


cat Somat 
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A. Yes, sir. 

Q. And did you sign the check ? 

A. I did; it is on the same stub. 

Q. And this placed upon the back of the check at the time the 
check was drawn ? 

A. In making our remittances 

Q. This A. J. Gillespie & Company, account Bowen & Company, 
was a part of the check when it was given by you to George E. 
Conrad, cashier ? 

A. { think it must have been. 

Q. You said something—in direct examination—something about 

the present assets of the firm of Rappal, Sons & Company or 
186 its members, or of the assets, rather, at the time the account 

ceased with the bank, somewhere between the Ist and the 
10th of October, 1885, and you said that they might have hada 
horse, and you didn’t know but they had a cow—something of that 
sort. I will ask you if the firm of Rappal, Sons & Company did 
not have debts due to them—owing to them ? 

A. They did. 

@. To what extent? 

A. Well, there was P. Falen, some $900 or thereabouts, W. P. 
Bowen & Company, of Kansas City stock-yards, $29,000 and some 
od dollars, and a few minor assets. 

sy Mr. Bispee: Do you remember of placing on the back of check, 
Exhibit 5—any distinet recollection or knowledge of making that 
account — Bowen & Company on that check ? 

A. I have. 

. When did you make it? 

A. I made it at the time the check was made. 

(. Made that same day? 

A. Yes, sir. 

Q. Did Mr. Gillespie say anything to you deus it? 

A. No. 

(. He didn’t know it, did he? 

A. Well, it was done for 

Q. Did Mr. Gillespie know anything about it? 

A. There is an explanation to be made. 

Q. I want an answer to the question. Did Mr. Gillespie or any 
member of his firm know of your making any such endorsement on 
that check ? 

A. Don’t know whether they did or not; don’t think they did. 

Q. They didn’t to your knowledge, did they? 

A. No. 

Q. You spoke about debts due from Bowen & Company to you. 
Who composed the firm of Bowen & Company ? 

A. Mr. James, W. P. Bowen, and my father. 

Q. And your father ? 

A. Yes, sir. 

Q. W hat was your father’s interest in the firm of Bowen & Com- 
pany? 
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A. I suppose he had one-third interest ; that is the best of my 


knowledge. 
187 Q. And that firm was insolvent, was it, at the ‘time, Octo- 


ber Ist? 
(Objected to.) 


A. I don’t know. 
Q. Did they have any assets, to your knowledge? 
A. I don’t know that. 


(Objected to because it assumes something that the arlinens has 
not stated.) 

By agreement of counsel the taking of further testimony in this 
case is adjourned to Tuesday, July 20th, 1886, at 9 o’clock a. m. 


188 JULY 20TH, 1886. 
EpWARD Morris, being first duly sworn, testifiéd on behalf 
of complainants as follows : : 


By Mr. Wricut: What is your name? 

A. Edward Morris. 

Q. What is your business ? 

A. IL am connected with my father at the stock-yards. 

Q. What is his name? 

A. Nelson Morris. 

Q. What is the name of the firm ? 

A. The business is run under 2 or 3 different firms The firm 
that pays for the cattle that we buy is just run simply Nelson Morris. 

Q. How long has your father been in the business? . 

A. I should say 30 years. 

Q. At the Union Stock-Yards, Chicago ? 

A. Yes, sir. 

Q. Have you charge of any branch of it—any department? 

A. I have charge of signing of the checks. 

Q. What for, purchase of cattle ? : 

A. Well, lw ouldn’t know how to answer that question. 

Q. Chee ks of all kinds ? 

A. Checks of all kinds. 

Do you know of the firm of Rappal, Sons & Gennes or did 

you know that firm when it was in existence ? 

A. [ knew certain members of it. 

Q. Do you know what their business was in October, 1885? 

A. I understood it to be live stock. 

Q. Can you state if your father purchased from the firm of ftap- 
pal, Sons & Company, on the 3rd of October, 1885, any cattle? ‘' 

A. I suppose when you say my father you mean any of his buyérs 

or agents. 
189 Q. Purchasing for your father. You say that business, the 
purchasing of cattle, was run under your father’s name ? 

A. Yes, sir. 

Q. If you or any of his employees purchased for him of course it 
will be his purchase. 
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A. Our books shows it does; that is all I know. 

Q. You have refreshed your memory by referring to your books? 

A. Yes, sir. 

Q. Have you got your books here or can you state what the pur- 
chase was on the 3rd of October, 1885 ? 

A. No, sir. 

Q. What do you know about Rappal, Sons & Company having 
sold your father’s firm any cattle on the 3rd of October, 1885? 

A. Don’t know any more about it than when we buy of any 
other commission man, except what that gentleman, I forget his 
name—Mr. Gillespie—told me. 

Q. Did you give Rappal, Sons & Company a scale ticket or check 
for any cattle purchased for your father’s firm on that day, the 3rd of 
October, 1885 ? 

A. If we purchased any we probably paid for them in the usual 
course, same as all other cattle that we purchased. 

Q. What is that course? 

A. Scale ticket given to the commission man. 

Q. Is that your invariable custom or rule? 

A. 99 times out of a hundred. 

Q. For how long has that existed ? 

A. Before I came out there. 

Q. How long is that? 

A. I have been there 4 years. 

Q. Have you got one of them with you—one of those scale tickets? 

A. Yes, sir; | have one. 

Q. Will you let me look at it, please ? 

A. Yes, sir. 

(. Have you made search for a scale ticket presented by the 
Transit Company to the firm of Rappal, Sons & Company ? 

A. Yes, sir. 

Q. The cattle were sold to you on that day, October 3rd? 
190 A. Yes, sir. 
Q. Have you found that ticket? 

A. No, sir. 

Q. Do you know what has become of it? 

A. Well, all I know about it—the tickets are no use to us, but we 
generally keep them any way, just for convenience sake, and have 
all our tickets, as a rule, but some time last fall, I think it was, Mr. 
Gillespie came in and asked me to show him that ticket, and, as I 
recollect, I got the package down and showed it to him, and I can- 
not find that scale ticket anywhere now. 

®. You showed him that ticket ? 

A. If I recollect right, I think I did. 

Q. What is your recollection as to the mode you paid the com- 
mission men for the cattle—by check or bv scale ticket ? 

A. We paid Rappal, Sons & Company by scale ticket. 

Q. Do you know whether that was ever afterwards presented to 
you by the Union Stock-Yards National Bank ? 

A. 1 presume it was; I couldn’t say. 
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Q. Did you — any search for a check to the cashier of the 
Union Stock-Yards National Bank? 
A. Given on that day ? 
Q. On the 3rd or 5th. 
A. The summons says 5th. 4 
4 Either the 3rd or 5th? 
A. Yes, sir. 
Q. Have you found that check ? 
A. Yes, sir. 
Q. Have you got it with you? 
Yes, sir. ! 
Q. Will you let me look at it, please ? , 
A. Which days? ‘ 
2. The ord first. 
. Yes, sir. ‘ 
ny This check is dated October 3rd, 1885. Can you tell when that 
was delivered to the Union Stock-Yards National Bank ? 
A. I couldn’t say for certain; it may probably be delivered Sat- 
urday afternoon; couldn’t say positively. Sometimes, we 


/ 191 ~~ deliver in the afternoon and sometimes in the morning, as 


early as 8 o’clock ; good many times in the afternoon likely. 

Q. It was delivered Saturday afternoon. 

A. Of course I wouldn’t just remember this check ; couldin’t tell 
exactly. 

Q. Can you state if the amount mentioned in that check covered 
the purchase by your father of the cattle from Rappal, Sons & Com- 
pany of the 3rd of October ? 

A. Covered purchase of nearly all cattle made on that day that 
went to that bank. 

Q. Of 353 head purchased by your father from Rappal, Sons & 
Company? 

A. It probably took up that ticket. 

Q. It took up that ticket; that is your best recollection ? 

A. I think that did. 

Q. You take up the tickets, of course, when you give a check ? 

A. Yes, sir. 

Q. The tickets are br ought to you, are they not? - 

A. We send for them. If I buy cattle to- day we get scale tickets 
to-day, and we either give the bank a check this afternoon—gen- 
erally do—or next morning early—8 o’clock. It differs just as we 
get around to it. 

Q. You would be more anxious to take it up w hen. ‘you purchased 
on Saturday and issued a scale ticket instead of waiting over till 
Monday on the same day? I merely ask you as to your ‘method of 
doing business. 

A. I couldn’t say for certain ; just as the cashier would get around 
to it, whether he would want to balance his books that afternoon or 
Ww ait till Monday morning ; probably Saturday, in the afternoon. 

Q. You have stated, as J] understand, that this check covered the 
number of cattle—352 head—y ou purchased of Rappal, Sons & Com- 
pany on that date? \ 
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A. I don’t know; probably it did. To the best of my recollec- 
tion, it did. 

Q. You have examined your books in regard to the matter. What 

is your best recollection in regard to that? 
192 A. It took up Rappal, Sons & Company’s tickets. 

Q. You say you made a search at the time Mr. Gillespie 
called last fall, when the matter was somewhat fresh in your mind 
and you found the ticket. Have you made a search since? 

A. Yes, sir. 

Q. How late? 

A. Yesterday and to-day. 

@. You made a thorough search of all the papers there? 

A. Yes, sir. 

Q. And you are unable, you say, to find this scale ticket? 

A. Yes, sir; it got mislaid-somew here; I don’t know where. 

Q. Did you ‘find any of October 3rd? 

A. Not any one ticket; that was attached to October 5th ticket; 
that was not “deposited till October 5th; that was on October 5th’s 
tickets; that is the only — we found that day. 

Q. That scale ticket; was that one issued to Rappal, Sons & Com- 
pany—that one you found? 

A. No; I don’t think so. 

(. That was another firm ? 

A. Yes, sir; another firm. 

Q. What is the other check that you have there? 

A. You see your summons called for check of October 5th, so I 
brought the check of October 5th. 

Q. Is that on the Union Stock-Yards National Bank ? 

A. Yes, sir. 

Q. Will you please read that check, so that the reporter can take 
it down ? 

A— 


y 


“No. 1938. CuicaGo, October 3rd. 1885. 


The First National Bank of Chicago pay to the Order of Union 
Stock-Yards National Bank nineteen thousand two hundred and 
fifty-four dollars and forty-six cents. 

NELSON MORRIS, 
Per EDWARD MORRIS.” 


Q. You signed that check yourself? 

A. Yes, sir. 

193 Q. Is it endorsed ? 

A. Yes, sir; for deposit; I should suppose that. I couldn’t 
read the signature, but knowing it, I would suppose it is Mr. Jame- 
son’s. 

(©. Who is Mr. Jameson? 

A. He is assistant cashier of the bank. 

Q. Union Stock-Yards National Bank? Was that da paid by 
you? 


Bi 
in 
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A. Yes, sir; that was paid by the First National Bank and 
charged to our account. ; 

Q. Went through the clearing-house ? 

A. No; went to the First National Bank. 

Q. And was paid and charged to your account? Have you ex- 
amined your books with the view of ascertaining any record of 
these purchases of the 3rd of October from Rappal, Sons & Company 
of 353 head of cattle? 

A. Not particularly, except that Mr. Gillespie asked me to look. 

Q. Did you show him the record of it? 

A. Don’t know if I did; think I did. I think he saw it. He 
wanted to see the scale ticket, but I couldn’t find it. 

(. And you showed him the record in the book ? vi 

A. I showed him the cattle purchased that day. I think that 


was it. 


Cross-examination by Mr. Brown: 


Q. Will you state what the scale ticket to which you refer con- 
tains, and what the scale ticket which was given to you: to Rappal, 
Sons & Company, if you gave one, must have contained? 

A. I should say the scale ticket signified to the correctness of the 
weights by the stock-yard company; and the commission firm marks 
the price down, and it is checked off by our account, that is sent in 
by our buyers, and if it is correct : 

(). How is this scale ticket headed ? 

A. Union Stock-Yard & Transit Company. . 
194 Q. Then what follows? 
A. The date. , 

Q. Then what follows? 

A. Commission man’s firm—name of the party they are weighed to. 

Q. Who do you mean—the party they are weighed to? In this 
case, supposing you bought from Rappal, Sons & Company, what 
names would appear upon the ticket ? : 

A. It depends upon where we use them: some for Nelson Morris, 
some for Edward Morris. 

Q. Suppose they are sold to Nelson Morris, what Would appear 
upon the ticket? 

A. They are all sold to Nelson Morris, but we, for convenience to 
us, weigh to those parties what different cattle are used for. 

Q. What I want to know is what name would appear here ? 

A. Rappal, Sons & Company. 

Q. Then first would be Union Stock-Yard & Transit Company ; 
then the date; then Rappal, Sons & Company or whoever else they 
were weighed to, and then the number of cattle and the weight, and 
then the signature of George T. Williams, secretary ‘of the stock- 
yards company, and then the certificate? 

A. Then certificate. 

Q. Stamped upon it by him if it is a correct duplicate. What 
becomes of the ticket of which this a duplicate ? . 

A. I suppose the company takes them or the commission firm; I 


don’t know. 
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Q. Then this certificate is given to the commission firm ? 

A. Commission firm. 

Q. Then, in the ordinary course of business, the commission firm 
would deposit that ticket in the bank, with its name upon the back ? 

A. Yes, sir. 

Q. Therefore, in this particular case, if you gave—if Nelson Morris 
gave—a sales ticket to a Sons & — upon October 3rd, 

1885, it would be Union Stock-Yard & Transit Company, Oc- 
195 tober 3rd, 1885; Rappal, Sons & Company to Nelson Morris; 
so many cattle sold, the weight, such a price? 

A. Such a price. 

Q. Then the signature of the secretary of the company and the 
stamp upon it, showing it is a correct duplicate? 

A. Yes, sir. 

Q. That would have been given to Rappal, Sons & Company ; 
Rappal, Sons & Company would put what upon the back of it? 

A. Rappal, Sons & Company would bring it to our office—they 
would fill it out with the correct price on; this is the way they get 
it to the stock-yards; just like this. 

Q. Then what would you do with it? 

A. We have record of it sent in by the buyers, and we check it 
over; and, if the price and weight are correct—we do that so there 
is no mistake—then we would mark on it, This ticket must be prop- 
erly endorsed before being deposited. 

Q. Then what else? 

A. Pay whatever amount of money it was and sign Nelson Morris, 
per somebody in the office. 

Q. After the ticket was given to the commission house with that 
upon its face which you have indicated, they would bring it to your 
office and have it checked up? . 

A. Yes, sir. 

@. You then stamped upon it, This ticket must be properly en- 
dorsed before being deposited ? 

A. Yes, sir. 

Q. And, underneath that, Pay the amount called for ? 

A. Yes, sir. 

Q. Nelson Morris? 

A. Yes, sir. 

Q. That would give the facts? 

A. Yes, sir. 

Q. Then would they, in the ordinary course of business, deposit in 
their bank, and the bank would then hold it as a claim against you 
and collect it? 

A. Yes, sir. 

Q. Would there be anything upon this ticket by which you 
196 or the bank or any other person could tell for whom the com- 


mission house was selling those.cattle ? 
A. No, sir. 
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Redirect examination : 


Q. Yesterday did you see Mr. Conrad, the cashier of the Union 
Stock-Yards National Bank, in regard to this matter when you were 
asked to produce the ticket? ; 

A. Yesterday Mr. Gillespie came into the office and I believe 
asked me to give him the tickets, and I told him if he would come 
in an hour I would look it up and try and find it; and I told him 
I wanted to see my father; if my father said all right I would look 
it up and try and find it. I couldn’t find my father,and Mr. Gilles- 
pie came back again in the course of half an hour or three-quarters, 
and I told him I wanted to see Mr. Conrad and see if there was any 
objection; I believe I mentioned the name; I don’t say’ for certain 
if I did show him the ticket. . 

Q. What did Mr. Conrad say ? 

A. I asked Mr. Conrad, and he said no; there was no objection. 

Q. Then did you nunt for the ticket after that? 

A. Yes, sir; hunted very thoroughly ? 

Q. And couldn’t find it? : 

A. No; the ticket must have been mislaid when I gave it to Mr. 
Gillespie last fall. 

Q. When did you give it to him ? 

A. Well, when I showed it to him; I don’t know what has become 
of it since. 

Q. He didn’t take it with him ? 

A. I shouldn’t say so. 


By agreement of counsel the taking of further testimony in this 
case is adjourned to Wednesday, July 21st, 1886, at 9 o’clock a. m. 


197 Testimony on Behalf of Defendant. 


NOVEMBER 30TH, 1886. 
Counsel present as before. 


JAMES R. CALDWELL, being first duly sworn, testified on behalf of 
defendant as follows: ? 


By Mr. Brown: What is your full name? 

A. James R. Caldwell. 

Q. What is your business? ‘ 

A. Collection teller in the Union Stock-Yards National ‘Bank. 

Q. How iong have you been so? 

A. Little over a year. 

Q. How much over a year; can you give it exactly? 

A. Yes; I think I can; I think it was about the last of June or 
first of July that I was appointed collection teller. 

Q. Of what year? : 

A. Of 1885. : 


Q. Then you were in your present position during the time from — 


September 30th, 1885, to October 10th, 1885 ? 
A. Yes, sir. . 


Q. What are your duties and what were your duties at that time 


$ 
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as such collection teller with reference to drafts sent to your bank 
for presentation and collection upon commission men at the stock- 
rards? 

' A. My duties were to receive all drafts, enter the same for collec- 
tion, collect them, and remit the proceeds as directed. 

(. What were vour duties, if any, with relation to the advice of 
the payment or non-payment of such drafts ? 

A. Well, some drafts are to be advised by the telephone, on non- 
payment; some are to be advised, whether paid or not, by telegraph, 
and others to be advised only of non-payment. 

Q. And I asked you, with reference to your individual duties, what 

part do you takein such advice generally. 
198 A. I generally notify the banks which we receive these col- 
lections from. 

Q. Suppose they are to be notified by telegraph, do you send the 
telegram ? 

A. Yes, sir; I write the telegram and send it. 

Q. What do you do with the telegram after you write it ? 

A. I take it to the cashier for signature. 

Q. Do you remember the reception by the Union Stock-Yards 
Nationa! Bank, for collection, of a draft from the Kansas City Stock- 
Yards Bank—A. J. Gillespie & Company upon Rappal, Sons & Com- 
panyv—of $6,231.21, being a draft which has been introduced in evi- 
dence in this cause and marked Exhibit D, which I now show to 
you? 

A. I recollect a draft of that sort upon Rappal, Sons & Company, 
but I don’t recollect the name 

©. You don’t recollect the name of the drawer? 

A. No, sir; I never keep a record of that; keep a record of the 
bank I receive it from and the firm it is drawn on. -, 

Q. When was the draft which you bold in your hands, if you 
know, received by the Union Stock-Yards National Bank ? 

A. October 2nd, 1885. 

Q. Have you in your custody and under your control the books 
of the bank which show the memoranda made at the time of the re- 
ception of this draft ? | 

A. Yes, sir. 

Q. Have you it with you? 

A. I have. 

Q. Will you please look at the book and read what it may say? 

A. October 2nd, 1885, Kansas City letter on collection on Rappal, 
$6,231.10. 

Q. What does that entry show, independently of your recollec- 
tion ? 

A. The entry shows that I received the draft for collection. 

Q. On what day ? 

A. On October 2nd. 
199 Q. What was done with that draft; did you present it in 
the course of your duties ? 

A. I presented it as I present all other drafts that come to me in 
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the bank ; I make an entry of them and have a man take the drafts 
through the building; that draft was presented in that course. 

Q. Was it paid? 

A. It was not. 

Q. After sending that draft out when did you next see it and 
how ? 

A. I next saw the draft a short time before the bank closed. 

Q. On what day ? 

A. On the same day, October 2nd, before 3 o’clock. 

Q. How did you see it? 

A. It was brought back to me either by one of the Rappals or 
their book keeper—I have been trying to think; I can’t recollect 
now which one brought it back. 

Q. Then is it usual for drafts to be left sometimes with the persons 
upon whom they are drawn ? 

A. It is our custom to leave all drafts with the commission firms. 

Q. Then they are so left without payment at first ? 

A. Without payment at first. 

Q. For what reason ? 

A. For the reason that at the time we send the drafts out is the 
time that commission men are principally at dinner, and don’t get 
back to their office much before 1 tdeds and the book-keepers in 
the meantime have time to look up the drafts, draw a check, and 
get them to sign it; if correct, get their consent—in other words, 
whether to pay certain drafts. 

Q. Under what arrangement are such drafts left? They become 
the property of the commission men until they are paid, or are they 
left in trust for them ? 

A. They are not the property of the commission men until they 

are paid, and they so understand it. 
200 Q. You say the next day this draft was brought back by 
one of the Rappals or their book-keeper ? 

A. I am not positive, but the draft came back with the remarks, 
We will pay this in the morning. 

Q. Who made that remark ? 

A. The person who brought it; we will pay that draft in the 
morning. 

Q. What did you then say, if anything ? 

A. Made no remarks at all; ; Just took and cut it out we my letter. 

Q. What do you mean by cutting it out of your letter? 

A. When [ receive my mail I write a letter as to these drafts we 
are going to pay. I have ev ery letter written by the time the drafts 
go out. The letters are written as though they were going to be 
paid and remitted to the different banks. 

Q. You did write a letter advising the bank from whom you re- 
ceived this draft ? 

A. Yes, sir. This letter was written to P. Sy assistant 
cashier Kansas City Stock-Yards Bank. 

Q. Have you the letter? 

A. I have a press copy of the letter. 

Q. Will you please turn to it? 
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A. This is the letter. 

Q. Just read that letter. 

A.— 

: 10, 2, ’85. 

P. Connelly, assistant cashier, Kansas City: 
Your favor of the 30th is received, with enclosures, as stated. I 

remit the American exchange, New York, for your credit, two items, 

as specified as below: 


CU DR. no nnncinsncinaneaiiintmierainendtniiaaiiael $149 
DOTURGIOR  concces voce cccesensesenseckeccenenewnnien 1,000 
PONE .nccnwentnitipeinnnwninmnanininiipmdie 1,037 48 
DON BE Ba cetinkbbtnennnnencnmcielaiin 7,275 01 
S04 4 46- nape, SE Oe Gk atc cmo ted 400 00 
Oe Ge Fe ivienccttciemetienicnaiinaniitindiin 1,000 
ROBINS « 2ccc0 pace cemmmnmeibpenae manned entireties 6,231 10 


I drew my pen through Rappal’s draft for $6,231.10, and deducted 
it from the letter, which was $17,092.59, leaving a balance of 
$10,861.49. 

Q. When was that letter sent? 

A. On the evening of the 10th month, second. 

Q. On the evening of October 2nd, 1885? 

A. Yes, sir. 

Q. What did you do with the draft ? 

A. I put it on the notary’s desk. 

Q. Who was the notary ? 

A. Charles Jamieson. 

Q. For what purpose ? 

A. To protest. 

Q. _ you say anything about this draft to any other person ? 

A. No, sir. 

Q. Did you report it to the officers of the bank in any other way 
than that stated ? 

A. Not on October 2nd I didn’t. 

Q. Did you send any advice of the non-payment of this draft to 
the Kansas City Stock-Yards Bank otherwise than by this letter, if 
that was such an advice ? 

A. No, sir; not on October 2nd. 

Q. Did you telegraph to the Kansas City Stock-Yards Bank ? 

A. I did not. 

Q. Were you in the habit of so doing? 

A. Yes, sir. 

Q. It had been your custom, you say, to telegraph the non-pay- 
ment of drafts sent by the Kansas City Stock-Yarks Bank ? 

A. Yes, sir. 

Q. Why didn’t you do it in this case? 

A. Forgot it. 

Q. You forgot it? 

A. Yes, sir. 

Q. Did you receive any directions from any person not to tele- 
graph such draft? 
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A. No, sir. 
202 Q. Did you have any intimation that you were not ex- 
pected to send such telegram ? 
. No, sir; I knew it was my duty to do it. 
. From any officer of the bank, I mean. 
. No, sir. 
- What next happened about that draft? 

Next morning I was told by one of the Rappals or their book- 
kee eper—I can’t say P which now—that they couldn’t pay that’ draft. 

Q. You mean Saturday, October 3rd? 

A. Saturday, October 3rd. 

@. You were told by one of the Rappals or their book- en that 
they couldn’t pay that draft? 

A. Yes, sir. 

Q. What else was said at that conversation, if anything? 

A. The matter was then brought to the notice of Mr. Conrad, the 
cashier. He asked me if I had telegraphed it. I told him nd. He 
said, Haven’t you got standing orders to telegraph? Yes; I have. 
Why didn’t you do it? I told him I had forgotten it; and he then 
telegraphed, I think, to the—telegraphed the draft. I told him I 
had cut it out of the letter, and 

Q. I will ask you whether it is customary or not for drafts to be 
presented and refused, protested, and held and frequently paid the 
next day or some time thereafter. 

A. Yes, sir; quite frequently. 

Q. W hat further did Mr. Conrad say to you; do you know? Was 
the conversation with you in the nature of a reproof to you, or any- 
thing of that sort? 

A. I took it as such. He told me I ought to have telegraphed 
according to my instructions, when I had standing instructions to 
that effect. I knew that, and why I didn’t do it I can’t say, other 
than I was very busy and it slipped my mind; the only way I can 
account for that. 

Q. Did you neglect to do it from a desire to conceal anything from 
the Kansas City Stock-Yards Bank? 


g POP OP 


A. No, sir. 
Q. What next happened to the draft, as far as you know‘ ? 
203 A. I wrote a letter returning that draft to the Kansas City 


Stock- Yards Bank, notifying them of its protest, asking them 
to remit us the protest fees. 


of it? 

A. Yes, sir. 

Q. Will you please read the letter ? 

A. 10, 3, 85.—P. Connelly, assistant cashier, Kansas City. 

Q. Will you please read what you find in your press copy letter 
book, stating whether it is the whole or a part of the letter which 
you sent? 

A. The press copy, as [am about to read it now, is my’ letter to 
the Kansas City Bank, outside of the printed matter : 


Q. Will you please turn to the letter, if you have a press copy 
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P. Connelly, assistant cashier, Kansas City; Charles Jamieson, as- 
sistant cashier, Kansas City: 


Rappal 22.20 cnc cewcccnesscesenseccess sassenemunns $6,231 10 
Protest 1968 ...cccccacecenepecescoesnscus: soeesenes 2 31 
TOE conccccecsnsepensesacssusunenpanbingnia $6,233 41 


Please remit fees. 


Q. Upon what sort of a blank, if that letter was written upon a 
blank, was that sent? 

A. Written on a blank that we have for returns. 

Q. Can you state the substance of what is said in the printed part 
of the letter? The effect of that letter was to say that it enclosed 
this $6,231.10 draft, was it not? 

A. It enclosed that identical draft. 

Q. And, as a matter of fact, you did send that draft back in that 
letter ? 

A. In that letter; yes, sir. 

Q. When did that letter go? 

A. That letter was sent tenth month, third, 1885. 

Q. By tenth month you mean October ? 

A. October 3rd, 1885. 

(. When did that letter go; what time in the day? 

A. It left the bank probably 5 o’clock in the evening. 
204 Q. I will ask you, as to all your letters to the Kansas City 
Bank, what time of the day upon which they are dated do 
they leave the bank? 

A. They leave the bank probably about 5 o’clock ; I can’t say just 
exactly what time. The mail man comes in about 5.; comes in again 
about half past 5. If the mail is ready he takes it. If we are 
ready with our mail at 5 he will take it. , 

Q. Do you ever send any letters in the morning—before noon ? 

A. I never do; can’t send any in the morning or any at noon for 
the simple reason that I don’t get my stuff out until noon ; couldn't 
say whether it was paid or not until—other than the protest notices 
that go down town. 

Q. What do you mean by down town? 

A. To Chicago. 

Q. I will show you a draft, marked Exhibit E, which has been 
introduced in evidence here, and ask you if you ever saw such a 
draft before. 

A. Yes, sir. 

@. When did you first see it? 

A. October 5th, 1885. 

Q. That was Monday, I believe ? 

A. Yes, sir. 

Q. How did you receive it, if you did receive it ? 
A. I received it by mail. , 

Q. From whom ? 


Bank. 
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From the assistant cashier of our bank. 

Of what bank ? | 
Of our bank. ae 
You mean you received all the mail—handed to you? 


. Yes, sir. 

. Does he open it? 

. He opens the mail. 

. And hands it to you? 

. And hands it to me. 

. In a letter from-whom was that draft enclosed ? 


Letier from P. Connelly, assistant cashier of the Kansas City 


Q. Have you the book which shows a memorandum: of the re- 
ception ? 


A. 
Q). 


205 
A. 


Yes, sir. ‘ 
Will you please turn to the memorandum which ‘that book 
contains, if any, and state what itshows? In what book is this? 
A. Book of Collection Number 2. 
Q. What is the entry? 
The entry is Kansas City. The letter accompanies a great 


number of drafts; among them is Rappal, Sons & Company, 
$19,505.62. 


a. 
. October 5th, 1885. 
a 
. In the regular order of the morning mail. 


") 


Under what date is that entered ? 
And in what comparative order of the entries on that day ? ‘ 


Anda there are several items before it ? 


A. Yes, sir; several items before it. 


. And several after? 

. Several after. 

. What did you do with this draft upon receiving it? 

eer it to Rappal, Sons & Company for pay ment. 

en ? 

. October 5th, 1885. 

. Personally ? 

. No, sir. 

. By whom ? 

. It must have been presented by the man that takes our drafts. 


As a general thing, I present no drafts. 


Q. 


Did you send it out in the regular course of your business ? 


A. Yes, sir. 


Q. | 
. I saw the draft the next day. ; ; 
. Who gave it to you? 
. Given to me by the assistant cashier to return protested. { 
. The next day was October 6th ? 

. The next day was October 6th. % 2 
. What did you then do concerning the draft ? 


POrOroO> 


When did you next see it? 


i 


a. 2. 


Returned it to the Kansas City Bank, » with the request that 


they remit protest fees. } .. § 
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Q. Did you upon Monday advise the bank of the non-payment of 
that draft? 

A. I did not. 

Q. Do you know whether it was done ? 

A. Yes, sir; it was done. 

Q. By whom ? 

A. Done by the cashier of the bank. 
206 Q. From anything within your personal knowledge ? 
A. Other than seeing the dispatch copied? 

Q. Did you write the dispatch ? 
A. I did not. 
Q. But you saw it copied ? 
A. Yes, sir. 
Q. Then you knew upon Monday that it was not paid? 
A. Yes, sir. 
Q. What time? 
A. Not before 3 o’clock. 
Q. Some time in the afternoon of Monday? 
A. Yes, sir. 
Q. And had you written a letter according to the custom which 
you have stated here, concerning that item, upon Monday ? 

A. Yes, sir. 

Q. Have you a copy of it? 

A. I have. 

Q. Will you read from your letter book, in the form that you have, 
of the letter which you refer tc, dated October 5th? 

fa 

CuicaGco, October 5th. 

P. Connelly, assistant cashier, Kansas City, Mo.: -, 


Your favor of the tenth month, second, is received, with en- 
closures as stated. I remit the American Exchange National Bank, 
New York, the following: 


Comenereial, Chignet..cccosncoccecccsnnccsncsesment $30,000 
RAT nO TOMER ES 2.217 34 
aie 4,512 89 
Ee Be ices ccc sentitinntn cine 12,418 59 
ND EA TELS MAA BT eC Na AEP NES 607 37 
REA TS 19,505 62 
IN GS Tee Nis Ea a EE ES 2,500 
RT nae NS ane epee RTS 50 00 
MCEIRERY cncicncccnsnnunnntnmnnnnantaianiinnl 1,001 
Bumeenes et i 13,617 14 
Asuncur, for Celine iiciencmaucmediioonaiiiiaee ~ 60 00 
ene kan) i imyeerca ae RS 1,000 


207 Q. Through the item Rappal, Sons & Company is there a 
pen drawn? 

A. Through the item of Rappal, Sons & Company I drew my pen, 
$19,505.62, and deducted the same from the total. That letter was 
to be remitted, part'to the Commercial National Bank of Chicago, 
17—1004 
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part to the American Exchange National Bank of New York ; 
itz $17,550 went to the Commercial of Chicago, $507—some amount I 
ip can’t recollect—went to the American Exchange; the difference, a. 
- however, went to the American Exchange, New York. j 
iy Q. Did you return the draft afterwards, and when? 
| | A. Yes, sir; or the 6th of October, 1885. 
1) Q. By letter? 
a) A. By letter. | 
Bi Q. To whom ? ; 
i A. To P. Connelly, assistant cashier, Kansas City, Mo. - 
| Q. And went when from the bank ? | | 
| A. Went from our bank tenth month, sixth—October 6th. 
i Q. Have you a copy of that letter? ' 
| A. I have. 3 
Q. In the letter book ? 
A. Yes, sir. 
Q. Will you turn to it, please, and state what it shows? 
A. Letter shows, according to letter book, tenth month, sixth, P. 
Connelly, assistant cashier, Kansas City ; printed matter not copied. 
The part that I have written is— 
IIE, wsicisnsereict: tite ecsniigieneeniinnniiaenininanainaniieniaaaiennnaiinitia $19,505 62 
| BPI schist ceili ieee ii leat 2 3l 
OE tncin: cetiianmnannantiiin eanimeneni $19,507 93 > 
a ccsencnen eseniene eaceieienenincinetnanleninta eieemeaiganiasaaiiaaligaiaely wnciiialaiten * 691 70 
PRED on. wenn eesseninteninannensninnaiiaeaiiiedanaiiiaibimiiealipei: 2 31 
| ON x.cxnerisemnennaniininentianiainiaatanpiaiiihiimmtiniiiiiiatanaieisiaiaaia $694 O1 
Please remit fees. 
Q. Did that letter enclose this draft, Exhibit E? 
A. Yes, sir. ; 
Q. I will show you a draft, marked Exhibit F, offered in evidence 
in this cause, for $691.70, and ask you if you ever saw that draft 
before. 
208 A. Yes, sir. , 
Q. When? ; 
A. On the 5th of October. 
Q. What year? 
A. 1885. 
Q. How did you receive that draft ? | . 
A. By mail. 
Q. Did you receive it by the same mail as the $19,000 draft ? 
A. No, sir. 
Q. I mean by the same mail. Did you receive it at the same 
time—not necessarily the same letter ? ° I 
A. No; I think not, if my memory serves me right. I thinkI . © 
received that in a later mail—a mail that we get about’11 o’clock. 
Q. Have you a memorandum in your collection register which z 


shows the receipt of that draft ? 
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. I have. 

Will you please turn to it, and what does it contain ? 
Kansas City, Rappal, $691.70. 

Under what date is that entry ? 

. October 5th, 1885. 

. Before or after the $19,000 draft ? 

. After. 

. Are there many items between ? 

A. Yes, sir. 

Q. What did you do with that draft ? 

A. The draft was presented in the regular way. 

Q. When did you next see it? 

A. I next saw the draft about 3 o’clock. 

Q. That day? 

A. Yes, sir. 

Q. Who showed it to you ? 

A. That I can’t say, who showed me the draft. 

Q. Did you see that draft before you saw the other one, the $19,000 
one ? 

A. That I can’t say. 

Q. I think you stated that you saw the 

A. Well, I saw that $19,000 draft first, because it came in first. 
This I didn’t see 

. You mean after it had been presented. 

A. Well, that I can’t say. 
209 Q. Then you don’t know whether you saw either of these 
that day again ? 

A. No, sir; I can’t say that I saw either of those two drafts; those 
two drafts I didn’t see until the 6th. 

Q. Who showed it to you, or how did you come to see it? 

A. Handed to me by the assistant cashier. 

Q. For what purpose ? 

no the purpose of writing a letter and returning it as pro- 
tested. 3 

(). Have you a copy of any letters referring to that draft ? 

A. Yes, sir. 

(. Will you turn to the first one which contains any reference to 
it, if you please? Is it included in the letter of October 5th 7? 

A. No, sir. 

(. Will you please state, then, whether there was any letter writ- 
ten by you upon October 5th in which this item of $691 and some 
odd cents appears and from which it was afterwards cut out ? 

A. Yes, sir. 

Q. Will you turn to that letter and read the contents of it ? 

A.— 


O>POreoror 


“Curcago, Oct. 5th, 1885. 
P. Connelly, assistant cashier, Kansas City, Mo. : 
Your favor of the 3rd is received, with enclosures, as stated. I 
send the American Exchange National Bank of New York, for your 
credit, items as specified below: 
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Dhl en cacitanniomemiinatianiecasich $3,043 57” 


Q. What, if anything, is the condition of the Rappal item ? 

A. The Rappal item has my pen drawn through, and the amount, 
$691.70, deducted from the total. 

. When did that letter go ? 
. That letter went on October 5th. 
| What time? 
| A. Went at the usual time. 
| 210 Q. In the afternoon ? 
1 A. Yes, sir. 
4) Somewhere near 5 o'clock ? 
. Yes, sir; rouad about that time. 
When did you return the draft, if at all? 
I returned that draft October 6th, 1885. 
And have you the letter in which you returned it? 
Yes, sir. 
Will you turn to it? 
Yes, sir. 
- You have already read this letter, have you not ? 
I have. 
It is the letter in which you returned the $19, 505. 62 draft ? 
Yes, sir. 
And that letter went when ? 
. On October 6th, 1885. 
. In the afternoon ? 
. Yes, sir. 

Q. Was there anything, so far as you know, in the receipt, presen- 
tation, protest, advice, or return of these drafts different from or un- 
usual in relation to the reception and collection of such drafts ? 

A. No, sir. 

Q. The failure which you speak of to telegraph the non-payment 
of the draft which was received upon October 2nd you have ex- 
plained ; was everything else in the matter of these drafts at all dif- 
ferent from your usual course of business ? 

A. Nothing at all. 

Q. Did you receive any specitic or personal order concerning 
these drafts different from those you usually receive concerning 
drafts ? 

A. I did not. 

Q. From the officers of the bank ? 

A. No, sir. 

Q. Or any information from them that they were to be treated in 
any way differently from any other drafts received in the bank for 
collection ? 

A. The officers of the bank didn’t know I had them. 
Q. So far as you know? 
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A. I know they didn’t, because the officers of the bank are 
211 not there when I get my mail, with the exception of the 
assistant cashier. 
Q. You mean upon the date when the drafts are received ? 
A. Yes, sir; upon the receipt of those draff%, and after I had used 
all my powers to collect the same. 


Cross-examination by Mr. BisBEE: 


Q. You said the draft, marked Exhibit D, for $6,231.10—that you 
left it in the office of Rappal, Sons & Company on the 2nd day of 
October, 1885, and that it was returned to you by either one of the 
Rappals or their book-keeper before three o’clock of that day. Did 
you also leave the draft, marked Exhibit E, for collection for 
$19,505.62 in their office the same way? 

A. No, sir. 

Q. What did you do? 

‘A. Mr. Conrad took that draft. 

Q. You mean by Mr. Conrad the cashier of the bank ? 

A. Yes, sir. 

Q. Explain just what you mean when you say Mr. Conrad took 
it; in your own way. 

A. Mr. Conrad got that draft from me, and whatever information 
he had he telegraphed it himself, as I didn’t 

Q. When did Mr. Conrad get this large draft for $19,505.62 from 
rou? 

: A. Got it from me the dav it was received—October 5th. 

Q. That was Monday morning, wasn’t it? 

A. Yes, sir. 

Q. What time Monday morning did Mr. Conrad take that draft 
from you ? | 

A. Well, I can’t say exactly what time it was in the morning. It 
was between 8 o’clock and 11. 

®. In the forenoon ? 

A. Yes, sir. 

Q. Then you didn’t present or cause this last draft of $19,505.62 
to be presented in the same way and same manner as you did the 

one on the Friday before that ? 
212 A. Mr. Conrad took the draft to present himself; therefore 
I couldn’t present it. 

Q. Why did Mr. Conrad take it from you to present himself? 

A. That I don’t know. 

Q. You don’t know ? 

A. No, sir. 

P Q. Wasn’t that a little out of the ordinary course of presenting 
rafts? 

A. A little out of the ordinary way; yes, sir. 

Q. That is, it is not common for Mr. Conrad to take a draft from 
you to present himself? 

A. No, sir. 

Q. The usual course of business is to present the draft when it is 
handed to you by the assistant cashier—that is, when the mail is 
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handed to you by the assistant cashier the ‘mail contains a draft, 
don’t it ? 

A. Yes, sir. 

Q. And then you send a young man by the name of White to the 
office of the commission merchant upon whom the draft is drawn 
and leave it at his office, don’t you? 

A. Yes, sir. ! 

Q. The regular course is for that commission merchant after 
dinner to bring into the bank a check to pay that draft, isn’t it ? 

A. Usual for them to bring in the check with the draft pinned 
to it. 

Q. Then, when that draft is brought in, you take the draft and 
stamp it paid, don’t you? 

A. Not until I know the check is good. 

. You do when you know the check is good ? 

A. And when it is paid then I stamp those I held over at night 
and send them out the next day-when the-drafts are presented 
again. 

“a. How would you return the drafts to the commission men ? 

A. I returned them the next day, at the same time the new drafts 
are presented that day. 

Q. You return the drafts that are paid the day before, with new 
drafts that come in on the commission merchants ? 

A. Yes, sir. 

Q. And that is exactly what you did with the draft for $6,231.10, 
with the exception that it was not paid—that is, you sent it out by 

the boy ? nes 
213 A. Yes, sir. 
Q. Left it in Rappals’ office ? 

A. Yes, sir. 

Q. And it was returned to you on Friday afternoon, October 2nd, 
with directions that it would not be paid ? 

A. Would be paid next morning. 

Q. Do you know who brought that draft in to. you? 

A. I do not. | 

Q. Have you any recollection whether it was brought in by one 
of the Rappals or their book-keeper ? | 

A. I have been trying to think; to get that matter clear in my 
rn I won't say under oath which one brought it in; but the 

rait 

Q. Give your best impression. 

A. My best impression was that Fred. J. Rappal brought it in. 

Q. Fred. J. Rappal, Jr.? | 

A. Yes, sir; that is my impression. I may be wrong. ' 

Q. Now, then, have you any distinct recollection of taking the 
draft for $19,505.62 out of the mail? Do you reccllect it, as an 
independent fact ? oe 

A. No, sir. [ didn’t open the mail. | 

Q. The mail is opened by the assistant cashier and handed to 
you, isn’t it? , 
A. Yes, sir. 
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Q. Is the letter handed to you the letter which accompanies the 
draft ? 

A. Yes, sir. 

Q. Now, have you any distinct recollection of taking that draft 
out of the envelope or taking it and having the letter in your hand 
which accompanied it? 

A. I have a distinct recollection of having that letter and that 
dratt. 

Q. You do have? 

A. Yes, sir. 

Q. Independent of any papers that are before you, or any com- 
munication ? 

A. Well, I have this recollection: I made a record of it in my 
writing. I have made a record of that in my book, together with 

other drafts that came in that letter, with a large number of 
214 drafts—probably 60 or 70 thousand dollars’ worth of drafts. 
(. But you recollect that draft ? 

A. Of receiving that letter and making a record of it. 

Q. What time in the morning? 

A. In the early morning mail. 

Q. How early did you receive it ? 

A. Probably 9 o’clock ; when | got there. 

Q. It was on your desk ? 

A. No, sir; on the assistant cashier’s desk. 

A. And it was brought to you from his desk ? 

A. No, sir. 

Q. How did it get on yours? 

A. I went there and took it. 

(). Off the assistant cashier’s desk ? 

A. Yes, sir; as is my custom. 

Q. Do you know whether that letter arrived at the bank on Sat- 
urday afternoon or Monday morning that contained the $19,505.62 
draft ? 

A. No; I got all my letters Saturday—any time—made a record 
of them. 7 

@. How late does mail come in the bank afternoons ? 

A. 3 o'clock. 

Q. What time do you close your bank on Saturday ? 

A. 1 o’clock. 

Q. Now, then, if a letter was delivered at 3 o’clock Saturday after- 
noon you would get it Monday morning? 

A. Won't find anybody there to deliver it to. 

(. Wouldn’t the mail be left there ? 

A. Probably. 

@. In the bank ? 

\. Yes; if they could get in. 
Q. And remain there till Monday morning ? 

A. I suppose so. 

Q. That is the fact about it, isn’t it? 

A. I suppose so if it got in there. 
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Q. When you received this draft for $19,000 and odd— 
215 when itcame to your hands Mr. Conrad came to your desk 


and took it, did he ? 


A. If my recollection serves me right that letter was written in 


Kansas City. 


Q. That is not answering my question; I am asking you this: 
When you received this draft for $19,000, Monday morning, Mr. 


Conrad came to your desk and took it, didn’t he? 


A. Mr. Conrad came down and asked me for the draft and I 


handed it to him. 


Q. That is what took place? 
A. Yes, sir. 


Q. When did you next see that 19 thousand and odd dollars draft ? 


A. I saw it next day when it was protested—that is, when it was 
handed to me along with other drafts, protested matter, to return. 
Q. You saw it on Tuesday ? : 
A. Yes, sir. 
Q. What time in the day Tuesday ? 
A. Early in the morning; I get my protested matter first thing 
in the morning. , 
Q. You recollect, don’t you, that that 19 thousand and odd dol- 
lars draft was handed to you Tuesday mornin 
A. Yes, sir; because I wrote my letter 
Q. Who handed it to you? 
A. Assistant cashier. 
Q. What did he say to you about it ? 
A. To go back. : 
Q. That is, the draft was to go back ? 
A. I understood from that it was to go back; it was protested ; 
I must write my letter, put in protest fees, and ask for remittance. 
Q. That is all he said ? 
A. Yes, sir. 
Q. Did Mr. Conrad say anything? 
. No, sir. 
. Didn’t talk to you about it afterwards ? 
No, sir. 
He never spoke to you about it ? 
No, sir. 
With reference to the draft for $691.70, you say :that was re- 
ceived in a later mail on Monday, October 5th, 1885 ? 
216 A. That was received at 11 o'clock. : 
Q. 11 o’clock mail? 
A. Yes, sir. 
Q. And what did you do with it when it came to your desk ? 
A. Well, my recollection now is that it was sent out in the reg- 
ular way. ) 
Q. Sent out by whom? : 
A. If it was sent out in the regular way, by Mr.’ White, the 
young man that takes my drafts. 
Q. And left in the office of Rappal, Sons & Company ? 
A. Left in the office of Rappal, Sons & Company. 
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. That is your recollection ? 

. Yes, sir. 

. Is your recollection distinct on that point ? 

No. 

. Indistinet, is it? 

. As far as that one particular draft is concerned, because I had 
never looked the matter up since and can’t recollect that one par- 
ticular of it, and it must have gone out in the regular way. 

Q. You don’t recollect it particularly ? 

A. Not particularly ; no. 

Q. Are you yr that Mr. Conrad didn’t also take charge of 
this draft as well? 

A. No, sir; I am not. 

Q. He may have taken charge of this one? 

A. No; I can’t say as to that. 

Q. How many pages are there in your collection register of drafts 
under date of October 5th? 

A. What we call 5 pages—4 probably and three-quarters. 

Q. And the draft for $19,505.62 appears on the first page of those 
five pages, don’t it? 

A. Yes, sir. | 

Q. Now, then, isn’t it true that the drafts, if any there were, deliv- 
ered in the afternoon mail of Saturday, October 3rd—put in the 
bank in the afternoon mail of Saturday—appear on your collection 
register under date of October 5th? 

A. Most assuredly. 

(. That is true, isn’t it? 

A. Of course. 
217 Q. So that under date of October 5th tlie register shows 
all the drafts that came into the bank by mail Saturday 
afternoon and all day Monday, don’t it? 

A. No; it don’t. 

Q. What does it show? 

A. My register shows that if any mail was left over and came in 
at that mail—my register shows here that everything was entered 
up October 3rd. 

Q. Then tell me whereabouts in your collection register the drafts 
which came in the bank at 3 o’clock Saturday afternoon appear? 

A. How do I know there were any that came? 

Q. If there were any. 

A. Of course it would come in on the 5th. 

Q. Appear on your collection register under date of October 5th ? 

A. Of course, if there were any; yes, sir. 

Q. Then it is true that your collection register, under date of 
October 5th, shows all drafts that came to the bank in the afternoon 
mail of Saturday, if any, and all day Manday? 

A. Yes, sir—no; not all day Monday. 

Q. What portion of the day? 

A. If a draft came Monday at 3 o’clock, of course I wouldn’t have 
that draft in on Monday. 

Q. It would appear on the collection register of the next morning? 
18—1004 
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A. Yes, sir; couldn’t collect that day, as all commission men 
would be away. 

Q. You have stated that your duties in the bank are to collect 
drafts and remit proceeds as directed ? 

A. Yes, sir. 

Q. W ho gives you those directions? 

A. The banks ‘hat I receive the drafts from. 


Q. You get your directions from the letters that accompany the 
drafts? 


A. Yes, sir. 
Q. .Y you ever get any directions from the cashier of your 
ank ? 
218 A. I get no directions at all from the cashier of our bank, 
because he don’t know what collections I get 

Q. You don’t know, as a matter of fact, do you, w hat. action Mr. 
Conrad did take with reference to that $19, 000 draft after. he took it? 

A. No, sir. 

Q. You have no knowledge whatever as to what course he took 
with that draft? 

A. No, sir. 

Q. When you received the draft of $6,231.10 and ascertained that 
it was not paid, didn’t you write out a telegram, and leave it on the 
cashier’s desk, in relation to the non-pay ment of it? 

A. I don’t think I did. 

Q. Do you know whether you did or not? 

A. I know I didn’t. 

Q. You know you didn’t? 

A. Yes, sir; it was taken out of my hands by Mr. Conrad after he 
asked me if I didn’t have standing orders to telegraph the Kansas 
City bank; if that was not one of our banks that we were to tele- 
graph. I told him yes. He wanted to know why I didn’t do it, 
and | told him I had forgotten it, and he seemed to censtire me for 
not doing it; but it was just simply overlooked on my part. I gen- 
erally do it, and don’t know why I didn’t in that particular case ; 
couldn’t account for it. 

Q. Did you know, at the time of this draft’s going to your 


bank, that Rappal, Sons & Company were owing your bank a large 
amount of money ? | | 


A. No, sir. I had not talked 

Q. Knew nothing about it? 

A. No, sir. 

Q. That is not in the line of your duty ? 

A. Not in the line of my duty at all. 

Q. Your duty consists strictly, does it, in making collections and 
paying them ? 

A. Yes, sir. 

Q. And you keep the collection register yourself ? 
A. Keep the collection register, and it is before me. 
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219 Redirect examination: 


Q. As I understand you, you are unable to fix the time at which 
Mr. Conrad got that draft from you—that $19,000 draft upon Octo- 
ber 5th—any nearer than between 8 o’clock and 11 o’clock ? 

A. Yes, sir. 

Q. It might have been as late as 11 o’clock ? 

A. Yes, sir; it might have been. 

Q. Any later? 

A. Might have been later, because my drafts don’t leave my desk 
until after 12, and I can’t tell 

Q. All you mean to say is that Mr. Conrad, some time before the 
drafts left your desk, came and took that draft ? 

A. Yes, sir. 

Q. Did he look over the drafts to see if there were any drafts 
against Rappal, Sons & Company ? 

A. No, sir; he asked me, I think, for it; I am not sure which; I 
am not certain about it. 

@. Don’t know what he did? 

A. No. 

Q. But some time before the drafts left your desk he got that 
draft ? 

A. Yes, sir. 

Q. And you don’t know that he got this $691 draft at the same 
time ? 

A. I don’t know that he got that at the same time. 

Q. If he didn’t get it, it was probably because it was not there? 

A. No, sir. 

Q. You don’t know but that he took both those drafts ? 

A. No, sir; I had both drafts at that time, as my records show. 


By stipulation of counsel, signatures of all witnesses on both sides 
waived. 
220 It is stipulated that all objections to the relevancy, mate- 
riality, or competency of any testimony taken in this cause 
at this session or at any time, in Kansas City, to be used in this 
cause, may be made upon the trial of the case the same as if specific 
objections had been made before the question was answered. 


Depositions of witnesses produced, sworn, and examined at the office 
of Warner, Dean & Hagerman, in the city of Kansas, in the county 
of Jackson and State of Missouri, before me, the undersigned, Ed- 
ward W. Taylor, notary public within and for said county and 
State, in a certain cause now pending in the city of Chicago, county 
of Cook and State of Illinois, between A. J. Gillespie and others 
against the Union Steck-Yards National Bank and others, on the 
part of the plaintiffs. ' 


T. E. Gillespie, Peter Connelly, A. J. Gillespie, John J. Gillespie, 
and Milton James, of lawful age, being sworn and examined on the 
part of the plaintiffs, depose and say: 


140 


POoPePers OPOrerorerorore 


THE UNION STOCK-YARDS NATIONAL BANK VS. 


Deposition of T. E. Gillespie. 
Examination by Mr. BIsBEE: | 


State you full name. 

Thomas E. Gillespie. 

Where do you reside? 
A. In Kansas City, Missouri. 
Q. How long have you resided there? 
A. Fifteen years. 

Of what firm, if any, are you a member? 


_ A.J. Gillespie & Co. 
. What is the business of said firm ? 
. Live stock commission business. 


Where? 


. Kansas City stock-yards. 


How long have said firm been in business in Kansas City ? 
Six or eight years. 
Who composed said firm during the entire year of 1885: ? 


. My father, my brother, and myself. 


Give the names. 

A. J. Gillespie, Louis Gillespie, and Thomas E. Gillespie. 

Is the same firm now in existence—the same partners ? 

Yes, sir. 

Examine Exhibit D, which is now shown you, and state if you 


saw that instrument before and when you first saw it. - 


Yes, sir. 

Who drew that draft ? 
I did. 

When did you draw it? 


. On the 30th of September, 1885. 
. Why did you draw that draft on Rappal, Sons & Co. 2" 


For a bunch of cattle. 
Q. How many cattle? 


222 A. 133. 
Q. 133 head of cattle ? 
A. Yes, sir. 
Q. Whose cattle were they ; who owned them ? 
A. They were in the possession of A. J. Gillespie & Co. 
Q. Where were those cattle when that draft was drawn ? 
A. In the Kansas City stock-yards. 
Q. What did the firm of A. J. Gillespie & Co. do with said 133 


head of cattle? 


Orors 


. Shipped them to Chicago. 

. To whom, if any one? 

. Shipped them to Chicago to the order of A. J. Snider & Co. 

. To whom, if any one, did A. J. Gillespie & Co. consign’ those 


cattle for sale? 


A. 


Q. 
A. 


Rappal Sons & Co. 
In what business are Rappal Sons & Co.? 
Live stock commission. 
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. Where? 
. Union Stock-Yards, Chicago, [linois. 
How long have they been in business there ? 
That I don’t know exactly. 
Have your firm been shipping cattle to them before? 
. Yes, sir. 
To be sold on commission ? 
. Yes, sir. 
Where did the firm of A. J. Gillespie & Co. get those cattle? 
They bought them at the stock-yards in Kansas City, Kansas, 
from A. J. Snider & Co. 

Q. Who bought them? 

A. A. J. Gillespie & Co. 
How did they pay for them ? 
By check on the Kansas City Stock-Yards Bank. 
. Have you the check ? 
. Yes, sir. 
. Produce the check with which you paid for that 133 head of 
cattle. 

A. I do produce it. 


(Mr. Bispee: We now offer in evidence a check drawn by A. J, 
Gillespie & Co. on the 30th day of September, 1885, on the Kansas 
City Stock-Yards Bank for $6,506.40, payable to A. J. Snider & Co. 
The same is marked Exhibit 1 to T. E. Gillespie’s testimony.) 
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Q. Now, you may give the transaction with A. J. Snider & Co. in 
relation to buying this 133 head of cattle. State what you paid for 
them. 

A. They were bought of A. J. Snider & Co. at 4 cents a pound. 

Q. When ? 

A. On the 30th of September, 1885. 

Q. You may state the net amount that those cattle cost A. J. Gil- 
lespie & Co. 

A. $6,226.40. 

Q. Now, then, that amount is what your firm paid A. J. Snider 
& Co. for those cattle, was it? 

A. Yes, sir. 

Q. What did you do with those cattle? 
224 A. They were shipped to Chicago. 
Q. To whom for sale? 

A. On a rate bill to Snider & Co., to be turned over to Rappal, 
Sons & Co. for sale. 

Q. And to whom were the proceeds to be accounted for? 

A. A. J. Gillespie & Co. 

Q. Did you draw a draft on Rappal Sons & Co. on that account 
for $6,231.10 ? : 

A. Yes, sir. 

Q. State how you arrived at that amount of $6,231.10. 

A. The 133 head of cattle cost $6,506.40, less $280 back freight, 
and there was $4.70 exchange added. 
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Q. Then, the $4.70 exchange added to the net cost of the cattle 
made up the exact amount of the draft? 

A. Yes, sir. 

Q. Did any one else but A. J. Gillespie & Co. pay anything to- 
wards those cattle bought of A. J. Snider & Co.? 

A. No, sir. . 

(). You may now state what you did, if anything, in relation to 
buying cattle, whom you bought of, and what you paid for those 
that were shipped on the 1st day of October, 1885, to Rappal, Sons 
& Co. 

A. On the Ist day of October, 1885, there were 35 cars of cattle 
bought from Snider & Co. Quinlan, Montgomery & Co.; 375 head 

of cattle bought of Snider & Co. cost 2 and 4 cents a pound, 
225 and the balance fromm Quinlan, Montgomery—$2. 90 a hun- 
dred. 

Q. How many head from Quinlan, Montgomery & Co. .. 

A. 440 head, making a total of 815 head. ; 

Q. What was the total cost ? 

A. $20,88-.82, and back freight deducted, $1,392.80, ovina the 
net cost $19,491.02, and $14.60 exchange added, making the total 
amount $19,505.62. 

Q. State why you added that exchange. 

A. It was the cost of collecting exchange on draft on Chi¢ago. 

Q. What did those cattle cost A. J. Gillespie & Co? 

A. $19,505.62. 

Q. ‘To whom was that 815 head of cattle shipped in — ? 

A. Rappal, Sons & Co. , 

Q. For what purpose were they shipped to Rappal, Sons & Co.? 

A. They were shipped to them to be sold. 

Q. And account to whom ? 

A. A. J. Gillespie & Co. 

Q. Now, did your firm draw a draft on that day on Rappal, Sons 
& Co. for the exact sum of $19,505.62 ? 

A. Yes, sir. | 

Q. Is the draft shown you, marked Exhibit E, the draft ?’ 

Ae es, sir. 

Q. Was the draft shown you, marked Exhibit D, for $6,231.10 

the draft drawn on those 133 head of cattle so shipped ? 
226 A. Yes, sir. : 

Q. Now, you may go on and state what other cattle or what 
cattle A. J. Gillespie bought and paid for on the 3rd of October, 
1885. 

A. They bought and paid for 121 head of cattle—five cars; 

(). State from whom vou bought them. 

A. A. J. Snider & Co., J. R. Stoller & Co. , Mountjoy, White & Co., 
and White & Holmes. 

Q. How did the firm of A.J. Gillespie & Co. pay for that 121 head 
of cattle? 

A. By checks on the Kansas City Stock-Yards Bank. 
Q. Have you those checks ? 
A. Part of them. 
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Q. How much money did you pay A. J. Snider & Co. on account 
of this bunch of cattle? 

A. $276.92. 

Q. How did you pay it? 

A. By check on the Kansas City Stock-Yards Bank. 

Q. Is the check now shown you the one? 

A. Yes, sir. 

Q. Is the check now shown you, dated October Ist, 1885, drawn 
by your firm, for $8,072, the check you paid A. J. Snider & Co. for 
the cattle shipped October 1st, 1885? 

A. Yes, sir. 


(Counsel for complainant offers in evidence said check, and the 
same is marked Exhibit 2 of T. E. Gillespie’s testimony.) 


Q. Is the check now shown you, dated October Ist, 1885, drawn 
by A. J. Gillespie & Co., for $12,930, payable to Quinlan, 
227 Montgomery & Co., the check used in paying for those cattle 
shipped October Ist, 1885? 
A. Yes, sir. 


(). (And the same is offered in testimony and marked Exhibit 3 of 
T. E. Gillespie’s testimony. The check for a part of the cattle bought 
October 3rd, 1885, drawn by A. J. Gillespie & Co., payable to A. J. 
Snider & Co., for $276.92, is offered in evidence and marked Exhibit 
4to T. E. Gillespie’s testimony.) 


Q. Is the check which I now show you, dated October 3rd, 1885, 
for $1,066.90, payable to Mountjoy, White & Co., the check given to 
that firm in payment for the cattle shipped on that day, about which 
you have testified ? | 

A. Yes, sir. 


(The same is offered in evidence and marked Exhibit 5 of T. E. 
Gillespie’s testimony.) 


Q. Is the check which I now show you, dated October 3, 1885, 
drawn by A. J. Gillespie & Co., for $67, payable to J. R. Stoller & 
Co., the one given to said firm in payment of the cattle bought of 
them that day, about which you have testified ? 

A. Yes, sir. 


(The same is offered in evidence, marked Exhibit 6 of T. E. Gil- 
lespie’s testimony.) 


Q. Is the check which I now show you, dated October 3, 1885, 
drawn by A. J. Gillespie & Co., in favor of A. J. Snider & Co., for 
$929.67, the one given to Snider & Co. in payment of cattle bought 

on the 3rd of October, about which you have testified ? 
228 A. Yes, sir; except $6, which -was on another account. 


(And said check is offered in evidence and marked Exhibit 7 to 
T. E. Gillespie’s testimony.) 


Q. Do the last four checks offered in evidence represent the pay- 
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ments made by your firm for the whole of the 121 head of cattle 
shipped to Rappal, Sons & Co. on the 3rd of October, 1885 ? 
A. No, sir. 
Q. State how many cattle it does represent. 
A. 119 head. 
Q. From whom did you buy and what did you pay for the other 
two head of cattle? 
A. They were bought, one from White & Holmes and one from 
Mountjoy, White & Co. 
Q. And what did you pay for them ? 
A. We paid $2.35 a hundred for the one bought from White & 
Holmes and $2 for the one from Mountjoy, White & Co. 
Q. Did you pay for those two head of cattle? 
A. Yes, sir. 
. What was the total cost of that 121 head of cattle? 
A. $2,370.06. 
Q. What was the net cost ? 
A. Less $1,261.97 rebate, freight and rebate from the Wabash rail- 
road, and less $415.84 for 11 cattle which were left out of a previous 
shipment, leaving a balance of $692.25. 
229 Q. State why the draft, Exhibit F, drawn by your firm on 
Rappal, Sons & Co. was for $691.70. 
A. In making up the account we were to add 55 cents; instead of 
adding we deducted ; it was a mistake. 
Q. ‘That draft, then, should have been 55 cents larger ‘than it 
was ? 
A. It should have been $1.10 larger than it was. 
Q. It was the draft, Exhibit 6, for $67 drawn against that consign. 
ment of cattle? 
A. Yes, sir. 
Q. Were all of these cattle in the possession of A. J. Gillespie & 
Co.? 
A. Yes, sir. 
Q. And the amountsof money which you have named were all paid 
by your firm for those cattle ? 
A. Yes, sir. 
Q. And who shipped the last lot of cattle, the 121 head, to Chi- 
cago? 
A. A. J. Gillespie & Co. 
Q. ‘To whom were they shipped or consigned ? 
A. Rappal, Sons & Co. 
Q. For what purpose; what were Rappal, Sons & Co. to doi 
A. They were to sell the cattle. 
Q. And account to whom ? 
A. A. J. Gillespie & Co. for the amount of the draft. 
Q. You have testified about three drafts on three various ship- 
ments; was any-portion of those drafts paid to your firm by Rap- 
pal, Sons «& Co. ? 
A. No, sir; not to my knowledge. 
230 a If it had been paid you would have known of it’? 


. Yes, sir. 
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Q. Did your firm receive accounts of sale for these three various 
shipments of cattle about which you have testified ? 

A. Yes, sir. 

Q. From Rappal, Sons & Co.? 

A. Yes, sir. 3 

Q. Examine Exhibit A in this case, which purports to be an ac- 
count of sale made by Rappal, Sons & Co. showing the 133 head of 
cattle first shipped to Chicago September Ist, 1885, which net 
$5,880.25, and state if that account was rendered to your firm as it 
purports on its face. 

A. I believe it was. I was not at home at that time. 

Q. Is the same true with relation to Exhibit B, showing account 
of sales of 810 head of cattle, showing the net proceeds of $16,519.69? 

A. The accounts of sales show the duplicate of the one furnished 
us. 
Q. Is the account of sale marked Exhibit C the one made by 
Rappal, Sons & Co. for 122 head of cattle showing the net proceeds 
of $1,857.27? 

A. Yes, sir. 

Q. Have your firm ever received the amount of money named 
in those three accounts of sales from Rappal, Sons & Co. or from 
anybody else? 

A. No, sir. | 
231 Q. When the first draft for $6,231.10 was returned to the 
bank did you give a check to the bank to take it up? 

A. I didn’t, but the firm did—my brother did. 

Q. Is the check shown you, marked Exhibit 4 of Connelly’s testi- — 
mony, the check given for that purpose ? 

A. Our books show that it is. 

Q. it includes protest fees ? 

A. Yes, sir. 

Q. Who gave the check now shown you, dated October 6, 1885, 
for $19,505.62, marked Exhibit 5 of Connelly’s testimony ? 

A. My brother, Louis J. Gillespie. 

Q. Did you know of this transaction yourself? 

A. Not on that day. I wasn’t home. I did when I got back,a 
few days afterwards. 

Q. Was the check now shown you, marked Exhibit 6 of Connelly’s 
testimony, give- for the last draft for $696.32 ? 

A. Yes, sir. 

Q. Those three checks which I have shown you were given to the 
Kansas City Stock-Yards Bank to take up the three drafts that were 
drawn on Rappal, Sons & Co. ? 

A. Yes, sir; and returned protested. 

Q. These three bunches of cattle didn’t sell for as much at the 
stock-yards in Chicago as A. J. Gillespie & Co. paid at the stock- 
yards in Kansas City? 

A. No, sir. 

Q. Has any one paid you the difference between what the 
232 ~— cattle actually sold for and what you paid for them? 

A. No, sir. 
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Q. Did these caitle pass into the possession of anybody — to the 
time they were received by Rappal, Sons & Co.? 

A. No, sir; with the exception of the railroad company. 

Q. Did you permit or did any of these eattle go into anybody’s 
possession after you bought and paid for them until they'were 
turned over to Rappal, Sons & Co. ? 

A. No, sir; they were sold in our name, A. J. Gillespie & Co. 

Q. They were under your control all the time? . 

A. Yes, sir. 

Q. Up to the time they were turned over to Rappal, Sons &: Co. ? 

A. Yes, sir. 

Q. If Rappal, Sons & Co. had any other connection with the eattle 
than to receive and sell them what was it? 

A. To account to us for the costs—for the amount we paid out. 

@. Were vou at home when these drafts were returned ? 

A. No, sir. 

Q. Did you see F. J. Rappal, Sr., himself in Kansas City after 
these drafts were protested ? 

A. No, sir; I saw him in Chicago. 

Q. How soon after ? 

A. Somewhere along about the 6th, 7th, or 8th of October. 
233 (. What did he say to you, if anything, i in relation to pay- 
ing for these cattle ? 


(Mr. Brown: I object to the question.) 


A. I went to his office and couldn’t find Mr. Rappal, Sr. I found 
a young man there. He said his father was not at home; that he 
was on his way from Kansas City. I found him at his house one 
evening late and had a talk with him in regard to the matter. He 
said the cattle had been losing money and the boys had been losing 
money, and they had got behind at the bank and they had refused 
to carry them any further. 


(Objected to by Mr. Brown.) 


Q. That was the only explanation you got from him ? 

A. Yes, sir. He further stated that he would see Mr. Washbarn, 
president of the bank, and see if he could make some arrangement 
with him to pay the money. 

Q. There has been something stated in evidence in relation to a 
$3,000 note which Mr. Rappal gave your firm for so much of the 
first draft. Was that note ever paid? 

A. No, sir. 

Q. Is it good for anything ? 

A. I guess not. The security is not good and the man whe made 
the note is not good. 

Q. What security have you ? 

A. Second mortgage on some land in Miami county, Kansas. 

Q. And the land is not worth more than the first mort- 

gage? 
234 A. Yes, sir; the land is not worth more than the first 
mortgage. 


; 
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Q. Has the firm of A. J. Gillespie & Co. any security or money 
or collaterals of any kind to protect them against the amount 
of money that these cattle brought in Chicago ? 

A. No, sir; they have not. 


Cross-examination by Mr. MILLER: 


P 2 Mr. Gillespie, who has charge of the books of A. J. Gillespie 
y Co.’ 

A. I look after them. 

Q. Are you the book-keeper ? 

A. No, sir; we have a man for that purpose. 

Q. When did your firm commence doing business for the firm of 
W. P. Bowen & Co.; can you tell by referring to your books? 

A. I can tell when we opened an account in the name of W. P. 
Bowen & Co.; it was some time before the first of May—in April 
18585. 

Q. I will ask you to look at the paper which I now hand you, 
marked Exhibit 8 of T. E. Gillespie’s testimony, and state what 
that is. 

A. That is a statement of account taken from our office ledger. 

Q. And sent by whom to whom ? 

A. Sent by A. J. Gillespie & Co. to Rappal, Sons & Co. 

@. Is it correct? 

A. To the best of my knowledge it is. 

®. You may state to what time that account runs. 

A. It runs from April 20th, 1885, to June 15th, 1885. 

Q. You say it is a correct copy of your ledger account; will you 
state how your ledger is headed from which this transcript was 

taken ? 
235 A. It is headed “ Bowen & Co.” or “ W. P. Bowen & Co.” or 
“Bowen & Rappal.” 

@. This is headed how? 

A. Bowen & Co. 

Q. You may state whether or not you kept upon your books an 
account with Rappal, Sons & Co. 

A. Yes, sir. 

(). State what. 

A. A running account was kept with the firm. 

®. And includes what items? 

A. Stock we shipped to that firm for various parties. | 

Q. It didn’t include any of the cattle that were mentioned in the 
statements you may have rendered on account of Bowen & Co.? 

A. It didn’t include any cattle handled in the name of Bowen & 
Co. 

Q. When did that account with Rappal, Sons & Co. commence? 

A. In the fore part of 1855. 

Q. And when did the account close ?. 

A. It is not closed up to this time; it is an open account. 

Q. Turn to the account of Rappal,Sons& Co. Well, now, do any 
of these cattle to which you testified yesterday—the 133 head, the 
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815, and the 122 head of cattle—appear in the account of Rappal, 
Sons & Co. ? 

A. Not on our books. 

Q. Then you had an account with Bowen & Co. on yom books 
from April 20 until what time? 

A. March 10th is the last entry. 

: Q. Of Bowen & Co.? 

236 A. Yes, sir. 
Q. Didn't you render statements of account to Rappal, Sons 
& Co. after March 10th, 1886? 

A. No,sir. 

P Q. Who prepared the statements of account sent to Rappal, Sons 

Co? 

A. The book-keeper. 

Q. Did you examine them before they were sent ? ‘ 

A. I don’t know as I did. : 

Q. Do you know whether they were correct statements of account 
or not? ’ 

A. To the best of my knowledge, they were. 

Q. They were sent in the ordinary course of business ? 

A. Yes, sir. 

Q. I will hand you this file of letters from April 20th, 1985, to 
June 9th, 1885, and ask you to look at them and state what —_ 
are—in whose handw riting. 

A. The most of them are in mine. 

Q. And in whose handwriting are the others ? 

. My father’s. 
Q They are all in your handwriting or your father’s ? 
A. I believe so. 


(The package of letters about which the witness has just testified, 
being 40 in number, are identified by being marked Exhibit 9 to 
T. E. Gillespie’s testimony.) 


Q. Look at the package I now hand you, consisting of — pages, 
and state of what it consists. 


UO 


A. Letters. : 
Q. And what else ? : 
237 A. Statement of number of cattle and figures. : 


Q. State in whose handwriting the papers in this pa¢kage 

marked Exhibit 10 of T. E. Gillespie’s testimony, consisting of 66 
sheets, are. 

A. In my handwriting, my father’s, and my brother’s. 

Q. All members of the firm of A. J. Gillespie & Co. ? 

A. No, sir; my brother is not. 

Q. He is in the employ of A. J. Gillespie & Co.? 

A. Yes, sir; he is working with us. 

Q. Look at the package of papers marked 11, consisting of shout 
62 sheets, and state of what the package consists. 

A. Letters, statements, and postal cards. 

@. Mr. Gillespie, yesterday you testified to the shipment of 133 
head of cattle sent by you to Rappal, Sons & Co. I will ask you to 
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! 


A. J. GILLESPIE ET AL., &¢. 149 


look at that paper and state whether that paper relates to that ship- 
ment. 
A. Yes, sir. 
Q. In whose handwriting is it? 
. Mine. 


(And the same is offered in evidence by the defendant, Ex. 12.) 


Q. Look at the cards I now hand you, marked Exhibit 13. I 
will read it. Kansas City Stock-Yards Co., A. J. 8. & Co., account 
Drum, Bowen, 133 cattle, 162,660; date, September 30, 1885 ; Buff- 
ington, weigh- master; also in the left-hand corner is a memo- 
randum which shows blocks and pens. Read what is upon the 

back of the card. 
238 A. Pay $4. 
Q. You may state, if you know, what that means? 

A. A. J. Snider & Co., account of Drum; A. J. Snider & Co., 
sold for Drum. 

. But what does “ Bowen” mean ? 
. Sold to Bowen, or to Bowen & Co. 
. What does “133” mean? 
. The number of cattle. 
. The figures? 
Number of pounds. 
Endorsement on the back? 
. Price bought at per hundred pounds; signed by F. J. Rappal. 
. What was written by F. J. Rappal? 
Pay $4. 
And it was signed by F. J. Rappal ? 
. His name is not there. 


>rOLrO re >OPeo 
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(And the same is offered in evidence.) 


Q. You may look at the paper I now hand you, dated October 6, 
1885, and marked Exhibit 15 of T. E. Gillespie's testimony, and 
state whether or not that relates to the 815 head of cattle to which 
you testified. 

A. Yes, sir. 

Q. What is it? 

A. Statement sent to Rappal, Sons & Co. 

Q. By whom ? 

A. A. J. Gillespie & Co. 

Q. Look at the six cards I now hand you, headed “ Kansas City 
Stock-Yards” and marked Exhibit 16 of T. E. Gillespie’s testimony, 

and state whether that relates to the said 815 head of cattle 
239 to which you testified yesterday. 
A. They have reference to a part of them. 

Q. How many ? 

A. 814. 

Q. You may look at the endorsement on the back of the cards 
and state in whose handwriting those endorsements are. 

A. Thev are endorsed A.J.G.; price per hundred pounds bought 
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at, and signed “ W. P. B.,” and some “ Bowen.” One of the cards 
is marked “ Bowen,” by F. J. Rappal. 
Q. Which one is marked by F. J. Rappal ? ; 


A. The one signed “ Bowen.” 
(And the same are offered in evidence.) 


Q. Please look at the papers I now hand you, marked Exhibit 17 
of ‘I’. E. Gillespie’s testimony, and state w hether that paper relates 
to the 121 of the 122 head of cattle which you testified to yester- 
da 

A I think it does. 

Q. What is that, please ? 

A. A statement of cattle. 

2. Rendered by whom to whom? 

A. By the firm of A. J. Gillespie & Co. to Rappal, Sons & Co. 

Q. Look at the package containing eight cards, marked Exhibit 
18 of T. E. Gillespie’s testimony, headed “ Kansas City Stock-Yard 
Co.,” and state whether that relates to the 121 head of ca tle last 
referred to by you in your testimony. 

A. Yes, sir. 

Q. What are they? 
240 A. Scale tickets. 
Q. Look at:the endorsements on the back. In whose hand- 
writing are they ? 

A. Some are endorsed and some are not in the handwriting of 
Bowen. 

Q. Please look at your ledger account headed Bowen & Co. and 
state what the debtor balance was on the 22nd of August, 1885 ? 

A. Our ledger is not balanced at that date. 

Q. What is the entry on the date August 22 on your ledger % ? 

A. There are several entries. ( 

Q. What is the fourth one on the debit side ? : 

A. $4. 

Q. What is the second entry, August 22, on the credit side? 

A. $56.70. . 

Q. How is that account headed ? 

A. Bowen & Rappal at that date. 

Q. State whether or not the papers 1 now hand you heated Kan- 
sas City Stock-Yards, Missouri, blank date, A. J. Gillespie & Co. in 
account with \v. P. Bowen, was intended to be a transcript of your 
ledger account, just referred to, commencing with the iteths just 
referred to? 

A. It isa statement taken from our books. I don’t know as it 
will exactly agree with the dates on the books. ° 

Q. So far as the charges and credits are concerned, is it correct ? 

A. Yes, sir; at the different dates, it is in the main éorrect. 
241 Q. State whether it shows all the transactions had with W. 
P. Bowen & Co. or Bowen & Rappal from August 21st, in- 
cluding October 10, 1885. 
A. I think it does. 
Q. By whom were these statements made ? 
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A. My brother. 

Q. In the employ of A. J. Gillespie & Co.? 

A. Yes, sir. ) 

Q. State whether or not the pencil memorandum at the end of 
the statement on the debit side is taken from your books. 

A. No, sir. 

Q. The items in lead pencil are not taken from your books; and 
is that true, also, of the items on the credit side of the statement ? 

A. They are not taken from our books. 

Q. The memorandum was made for convenience by you? 

A. It was made by me for convenience. 

Q. The ledger account from which this statement is made headed 
“Bowen & Rappal,” and again “ W. P. Bowen & Co.,” and again 
“'W. P. Bowen ”"—was that intended to be the same account? 

A. Yes, sir. 

Q. Look at the last page of this statement. I will ask you what 
the item of date October 5, return draft and fees, $6,232.71, is? 

A. It is for a draft protested and taken up by A. J. Gillespie 
& Co. 

@. On whom ? 

A. Rappal, Sons & Co. 
242 Q. And on the date October 6 there is an item, $19,505.62 ; 
what is that? 

A. The same. 

Q. On the Sth there is an item, $749; what is that? 

A. Draft and fees, protested and returned, paid by us. 

Q. I will call your attention to the last jage but one of this state- 
ment and ask you to look at the item, under date of October Sth, 
$6,217.01, and ask you what that is—why that credit was given. 

A. Draft cashed at the bank; ten-day discount draft. 

Q. Is that for the same amount, relating to the same transaction, 
that the item on the other side, $6,233.71, does ? 

A. It is the same item, less the protest fees and the expenses. 

Q. Under date of October 6, on the same page, on the credit side 
of the aceount, is an item for $19,407.36; what ts that? 

A. That is for a draft discounted—ten-day draft, less the dis- 
count. 

Q. Does that relate to the same transaction that the $19,505.62 
relates to? . 

A. Yes, sir. 

Q. Will you explain why these items appear upon both sides of 
the account ? 

A. The last one, 5th and 6th of October, was a draft—ten-day 
sight draft—on Rappal, Sons & Co., which we discounted at the 
bank and gave them credit for it. —, 

Q. Why did they appear upon the debit side? 
245 A. Our drafts drawn before that were returned protested 
and not paid, and we took them to the bank, where we dis- 
counted them. 


(The statement referred to in asking questions and in the answers 
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of the witness is marked Exhibit 19 of T. E. Gillespie’s testimony, 
and the same is offered in evidence.) 


Q. What is the book I now hand you? 

A. A book kept for memoranda of shipments—of various ship- 
ments. 

Q. State under what names the shipments of cattle to which you 
referred yesterday, the 133 head, the 815 head, and the 122 head of 
cattle appear in that book ? 

A. W. P. Bowen. 

Q. All of them under the name of W. P. Bowen ? 

A. Yes, sir. 

Q. Is that the book of original entries? 

A. Yes, sir. 

Q. From what memoranda were the entries in that book made ? 

A. They were made from the scale tickets and bills as we paid for 
the cattle. ; 

Q. In what other form does the name of Bowen appear in this 
book of shipments—in what other connection ? 

A. W. P. Bowen, Bowen & Co., and Bowen & Rappal. 

Q. State whether or not they all mean the same account. 

A. They all. mean the same account. 3 

Q. And this book goes back to what date ? 

A. June 29, 1885. 
244 Q. Does that book contain all of the items of shipment that 
appear in Exhibit 19? 

A. I couldn’t say whether it does or not; it shows part of them. 

Q. So many as are shown in that book appear under the name of 
W. P. B. Bowen & Co., or Bowen & Rappal ? 3 

A. Yes, sir. 


(The book of shipments is marked Exhibit 20, and so much as 
relates to the accountof W.P.B. Bowen & Co. me Bowen & gee: is 
offered in evidence.) 


te-examination by Mr. BisBee: 


Q. When did you say your account with Bowen commenced ? 

A. Some time in April, 1885, it was opened. 

Q. State under whose directions, if any one’s, you opened this 
account about which you have testified. 

A. Under the direction of F. J. Rappal, Sr. 

Q. What were the circumstances in relation to the openirig of this 
account ? 

A. He had been buying cattle from us and wanted this; account 
kept separate from the firm’s business so he could get the statements 
by themselves 

Q. Did the firm of A. J. Gillespie & Co., in April, 1885, enter into 
any arrangement with F. J. Rappal, Sr., in relation to paying for 
cattle for him? And, if so, state when that arrangement w was made 
as nearly as you can. 

A. It was some time in April, 1885. 
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By Mr. Brown: 


Q. Was it in writing ? 
245 A. No, sir. 
Q. Where was the arrangement made? 
A. In Kansas City. 
@. At what place? 
A. Kansas City Stock-Yards. 
Q. In whose office ? 
A. I don’t know whether it was made in our office or in the yards, 
Q. Who made the arrangement with Mr. Rappal ? 
A. My father. 
Q. Were you present and heard it ? 
A. I don’t know as I was at that time. Mr. Rappal told me about 
it afterwards. 
Q. Now, you may state what Mr. Rappal told you about the ar- 
rangement between himself and the firm of A. J. Gillespie & Co. 
about doing this business for him. 


(Counsel for all of the defendants enter objections to the question.) 


A. He said he thought he could make some money by shipping 
cattle to Chicago, and that he had made arrangements for us to pay 
for the cattle and forward them to him, and we were to get 25 centsa 
head for the cattle, and we were to ship them to Rappal, Sons & Co. 

Q. Who was to pay for these cattle ? 

A. Rappal, Sons & Co. 

(.. Who was to pay for them as they were bought ? 

A. A. J. Gillespie & Co.; and they were to ship them to Chicago 
and hold them in their name until they were paid _ for. 


246 (The counsel for the Union Stock-Yards National Bank 

objects to the answer of witness as not responsive to the ques- 
tion, being what Mr. Rappal told him the arrangement was. The 
witness appears to be stating the arrangement and not the words of 
Mr. Rappal.) 


Q. You say that A. J. Gillespie & Co. were to pay for the cattle? 

A. Yes, sir. 

Q. I want you to sit down and state the whole contract as Mr. 
Rappal stated to you how the business was to be done. 

A. Mr. Rappal said that he had made arrangements with my father 
to buy and ship some cattle to Chicago, as he thought he could make 
some money that way. I asked him what the arrangement was. 
He said he would buy the cattle and we were to pay for them and 
ship them to Chicago, to Rappal, Sons & Co., and they were to give 
us one-half of the commission or 25 cents a head for each steer. 

(). What further did he say to you in relation to how it was to be 
done; in whose possession the cattle should be after they were bought, 
paid for, and shipped; as to how you were to get the money back 
you had advanced ? 

(By Mr. Brown : Question objected to, especially as it does not ask 
for anything except what Mr. Rappal stated.) 
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A. We were to pay for the cattle and ship them to Chicago and 
hold them in our name and make drafts on Rappal, Sons & 
247 = Co. 
Q. Shipped to whom ? 

A. Rappal,Sons & Co. 

Q. As commission merchants ? 

A. Yes, sir. 

Q. And you were to draw on each bunch of cattle? 

A. Yes,sir; for the cost of the same. 

Q. Did you commence doing business for Mr. Rappal under that 
arrangement on April —, 1885? 

A. Yes, sir. 

Q. Now, you may state what Mr. Rappal said to you, if anything, 
with relation to how you should keep your accounts. 

A. He said he didn’t want the account kept in his name,as he didn’t 
want any of the other commission merchants to know he was. 
in the shipping business, and he said he had a man with him 
by the name of Bowen, and he had made arrangements with him to 
do business in his name and to keep the account on our books in the 
name of Bowen & Co. 

Q. Whois Mr. Bowen ? 

A. He is aman that lived, in former years, in Paola, Kansas. 

@. Where does he live now ? 

A. His family live in Paola, Kansas; they lived at one time in 
Kansas City. ) ) 

Q. Did Mr. Bowen have any interest in Rappal’s business, so far 
as you know? 


(By Mr. Brown: The question objected to as improper in form and 
in substance.) 


248 A. Not that I know of. 3 
Q. So far as you know, did any one other than F. A. Rap- 
pal, Sr., have any interest in that shipping business ? : 

A. Not so far as we were concerned. 1 didn’t know of any. 

Q. Now, you say that, you did commetice paying for and shipping 
cattle under this arrangement with Mr. Rappal in April, 1885 * 
Now, I want you should describe the exact details of the manner of 
doing business; what entries you made on your books, and.how you 
got your money. 

A. We would buy a bunch of cattle for Mr. Rappal from some 
other commission men at the Kansas City Stock-Yards, and they 
would be weighed in the name of Bowen, and the price would be 
marked on the back of the ticket. 7 

Q. What do you mean by the ticket ? | 

A. Scale or weigh ticket; and then the ticket would be ‘taken to 
the office of the man we bought of, and their book-keeper would 
make out a bill and bring the ticket and bill to us and we would 
pay for them, and he would give us an order for the cattle.. 

Q. Who would give you an order for the cattle ? | 
A. The man we bought of. 

Q. Then where would the cattle be at that time? 
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A. In the possession of A. J. Gillespie & Co. 
Q. But where would the cattle be? 
A. In the Kansas City Stock-Yards, in a pen. 


249 Q. Now, you say the man who sold the cattle gave an order 
for them to A. J. Gillespie & Co.? 
A. Yes, sir. 


Q. Whom did he give an order on ? 

A. The Kansas City Stock-Yards Company. 

Q. Now, then, that placed the cattle under your control ?’ 

A. Yes, sir. 

Q. What did you do then ? 

A. We shipped them to Chicago. We would go to the railroad 
agent and give another order for the cattle and instructions how to 
ship them. 

(. What were the instructions? 

A. To bill them from A. J. Gillespie & Co., account Bowen & Co., 
to Rappal Sons & Co., Chicago. 

Q. Now, you may state why you put on those instructions account 
Bowen & Co. 

A. To keep them separate from the other cattle. 

Q. If that expression, “ account Bowen,” had any other significa- 
tion than that of identifying a particular lot of cattle state what it 
was. 3 

A. There would be no other. 

Q. Now, then, to whom did you ship the cattle at the stock-yards 
in Chicago ? 

A. Rappal, Sons & Co. 

Q. Were you shipping cattle to other parties in Chicago at the 
same time? 

A. Yes, sir. 

Q. And were you shipping other cattle to Rappal, Sons & Co. at 

the same time? 
250 A. Yes, sir; at different times. 

Q. So that you required the word “ Bowen” to be put on 
the account of sales, so that you could keep the rua of those iden- 
tical cattle? 

A. Yes, sir. 

Q. And that was the only object ? 

A. Yes, sir. 

Q. Now, what did you do in relation to drawing on Rappal, Sons 
& Co. for these cattle shipped in this way ? 

A. After the shipment was fixed up all squarely I would go to 
work and from the scale tickets make out a bill of costs and make a 
draft for the cost of the cattle, add the amount of exchange to the 
bill, and forward the bill and tickets to Rappal, Sons & Co., and the 
draft we would deposit in the bank for collection. 

Q. You forwarded the bill by mail to Rappal, Sons & Co., and the 
draft for the cost of the cattle, including exchange, was put into a 
draft, signed by whom? 

A. A. J. Gillespie & Co. 

Q. What did you do with the draft? 
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A. We would turn it over to the stock-yards bank for discount. 
Q. — all your business done in this way—by drawing drafts ? 
A. Yes, sir. 

Q. Do you know where the Kansas City Stock-Yards Bank sent 

all these drafts at Chicago? 
251 A. I understand they sent them to the Union Stock-Yards 
National Bank for collection. 

Q. Now, then, were any of these drafts thus drawn by your firm 
dishonored until tie one of September 30th, 1885 7 

A. No, sir. 

Q. How did you collect your commission for doing this business ; 
were your charges put into the draft ? 

A. No, sir. 

Q. How then? 

A. About ev-ry 15 or 30 days we would make a statement of the 

number of cars and the number of cattle, and make a draft én Rap- 
pal, Sons & Co. for the amount. 

Q. Now, you have been inquired of in relation to your account 
marked “ Bowen,” which you say you kept in that way ¢ at F. J. 
Rappal’s request ? ’ 

A. Yes, sir. 

Q. I will inquire of you if the account on your books, which are 
now before you, in the name of Bowen or Bowen & Rappal, is the 
account for the business you did between April and October, 1885, 
under the arrangement you have testified to? 

A. Yes, sir. 

Q. After you had paid for the cattle at Kansas City did the cattle 
at any time go out of your possession until they were received by 
Rappal, Sons & Co., as commission merchants? 


A. No, sir; they were never out of our possession until they were 


turned over to Rappal, Sons & Co. 
252 Q. State whether or not you had any arrangement with 
F. J. Rappal, Sr., in relation to holding the possession of the 
cattle in all instances until your drafts were paid; and, if so, what 
the arrangement was. 


(Mr. Brown: Question objected to unless the witness states of his 
own knowledge the arrangement with Rappal.) 


A. When the arrangement was made with Mr. Rappal we told 
him we would hold possession of all stock until they were paid for 
in Chicago. 

Q. What did he say to that? 

A. He said thet was all right. 

Q. Did you ship to Rappal, Sons & Co. any cattle that appear in 
this account marked “ Bowen” between April and October, 1885, 
excepting under the agreement about which you have testified ? 

A. No cattle appear in that account to “ account of Bowen,” other 
than those under that arrangement. 

Q. Was this man Bowen that you have testified about a man of 
any means? 


pats: en Sn 
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A. He had some property, but it was mortgaged for more than it 
was worth. 

Q. Do you know a man by the name of Milton James? 

A. Yes, sir. 

Q. Who i is he? 

A. A cattle man in the stock-yards. 

Q. What connection did he have with F. J. Rappal in this busi-. 

ness arrangement with you ? 

253 A. None that I know of. 

@. You have been shown various weigh tickets which have 
been put in evidence. On the back of them appear the letters “ A. 
J.G.;” then some figures later, 275 or $4, and then under that in 
some cases the initials “ W. P. B.,” and some have the word “ Bowen” 
onthem. Explain what those initials—all of them—and the figures 
mean, and what significance they had to you, if any. 

A. The letters “A. J. G.” were put on the tickets for the benefit 
of parties that they bought cattle of, showing where they were to 
be paid for; the figures is the price, and the letters “ W. P. B.” to 
show that the price was correct. 

Q. The price per hundred pounds? 

A. Yes, sir; the. price per hundred pounds. 

(). And “ W. P. B.” to show that the price was correct ? 

A. Yes, sir. 

Q. And what was the significance; what did it indicate to you? 

A. It showed that we bought that bunch of cattle at that price, 
and that we were to pay for them. 

Q. Pay whom? 

A. Pay the man we bought the cattle of. 

Q. And you paid the price indicated on the back of the ticket? 

A. Yes, sir. 

Q. And were the initials “ W. P. B.” or the word“ Bowen” always 
on the tickets? 

A. Sometimes Bowen and sometimes Bowen & Rappal. 
254 Q. Which Rappal did that mean ? 
A. F. J. Rappal, Sr. 

Q. On one of the tickets shown you the word Bowen appears. 
In whose handw riting is that ? 

A. F. J. Rappal, Sr. 

Q. What instruction, if any, did you receive from F. J. Rappal, 
Sr., in doing this business regarding the initials “W. P. B.” in the 
hand writing of Bowen ? 

A. He said to mark all tickets in that way. 

©. Did the firm of A. J. Gillespie & Co. have any other interest 
in those transactions than that of holding the cattle until their 
drafts for the amount they had paid out, including exchange, was 


paid to them and their commission for doing this business ? 


(Mr. Brown: Question objected to as leading.) 


A. They had no other. 
Q. Now, Mr. Gillespie, did your firm mail to Rappal, Sons & Co. 
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statements, from time to time, of the transactions that you had with 
F. J. Rappal, Sr., in doing this business? 

A. Yes, sir. . 

(Mr. Brown: I object to the question as improper, because the 
witness has not testified to any transactions had with F. J. Rap- 


- pal, Sr.) : 

Q. Then is Exhibit 19 of T. E. Gillespie’s testimony a copy of 
one of the statements thus made to Rappal,Sons & Co.? 

A. It is, excepting some words in lead pencil on the last' page. 

Q. Is the ink part of said exhibit a copy of it? | 

A. | think it is. . 
255 Q. Now, if Rappal, Sons & Co. or F. J. Rappal, Sr., ever 
at any time made any objections to the account of A. J. Gil- 
lespie & Co. as mailed-to them from time to time between April and 
October 10, 1885, state what those objections were. : 

A. There were none made, to my knowledge. 

Q. If any had been made, would you have known of it?: 

A. Yes, sir. 

Q. Referring now to the identical cattle in question in this suit, 
point out upon said Exhibit 19 the first charges on the Bowen ac- 
count for money paid out for the cattle in question and read such 
charges to the reporter. 

A. The first lot was on the 30th of September, 1885, 133 head of 
cattle, weight, 162,660 pounds, at $4 a hundred, amounting to 
$6,506.40. 

Q. And is that the item for which you drew the draft dated Sep- 
tember 30, 1885, for $6,231.10? 

A. That is the item, less the back freight, and the éxchange 
added. 

Q. Now, read to the reporter the items as charged thereon for the 
815 head of cattle shipped October Ist, 1885. 

A. Under date of September 30, 1885, 375 cattle, weighing 322,880 
pounds, at $2.50 per hundred, making $8,072. Then the next bunch 
of 102 cattle, weighing 101,870 Ibs., at $2.90 a hundred, amounting 
to $2,954.25. The next lot was 85 head of cattle, weighing 85,610 

Ibs., at $2.90 per hundred Ibs., making $2,482.69. The next 
256 lot was 82 head of cattle, weighing 81,735 Ibs., at $2.90 per 

hundred, amounting to $2,370.31. The next lot was 78 cattle, 
weighing 79,790 Ibs., at $2.90 per hundred, costing $2,313.91. The 
next lot was 92 head of cattle, weighing 92,120 Ibs. at $2.90 per 
hundred, amonnting to $2,671.48. On the same date one weigh- 
ing 800 Ibs., at $2.40 per hundred, amounting to $1,920. That makes 
the 815 head of cattle shipped on October Ist, 1885. 

Q. Now, you may read to the reporter the items on said‘ account 
showing the cost of the 122 head of cattle shipped October 3rd, 
1885. | 
A. On October 3, 1885, 2 cattle, weighing 1,900 Ibs.; at $2.75 a 
hundred Ibs., amounting to $52.25; 3 cattle, weighing 3,080 lbs., at 
$3.40 per hundred Ibs., costing $251.60; 13 cattle, weighing 15,150 
Ibs., at $3.40 per hundred, costing $515.10; 2 cattle, weighing 1,880 
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Ibs., at $2.50 a hundred, amounting to $47; one cattle of 1,000 lbs., 
at $2 a hundred, amounting to $20; 79 head of cattle, weighing 
60,970 Ibs., at $1.75 per hundred, amounting to $1,066.95, and one 
cattle weighing 830 lbs., at $2.35 a hundred, costing $19.58; 12 
head of cattle, weighing 10,070 lbs., at $2.75 a hundred, amounting 
to $276.90, and one cattle in the same shipment on this statement 
under October 3; 1 head of cattle, weighing 800 lbs., at 2 cents a 
pound, making 121 head of cattle shipped on October 3rd, 1885. 

Q. ‘Those lots of cattle form the basis of this draft of October 3rd 
for $691.70, did it? 

A. It formed the cost of the cattle of October 3rd, and 
257 there was some rebate freight collected from the Wabash 
railroad and deducted, and the draft was drawn for $691.70, 

as per statement sent to Rappal, Sons & Co. 

QQ. That amount of money, then, less a mistake of $1.10 for ex- 
change, was just your interest in that bunch of cattle at that time ? 

A. Yes, sir. 

Q. Now, the three drafts—Exhibits A, B, and C—represented ex- 
actly, did it, the interest A. J. Gillespie & Co. had in those three 
bunches of cattle, excepting your commission for doing the business ? 

A. Yes, sir. | 

Q. Now, turn to the same statement and read to the reporter the 
items of debit in the Bowen account when you were advised of the 
non-payment of those three drafts. 

A. On this statement, under date of September 30, 1885, to their 
credit, cash draft, $6,231.10; under date of October 1, 1885, cash 
draft, $19,505.62; under date of October 3, 1885, by cash draft, 
$691.70. 

Q. And those entries were made, were they, at, the time the Kan- 
sas City Stock-Yard Bank discounted the three drafts for A. J. Gil- 
lespie & Co. ? 

A. Yes, sir. 

Q. Now, what are the next entries upon that statement with rela- 
tion to these three drafts? 

A. On October 5th, 1885, the draft for $6,231.10 was returned, 
and we gave the Stock-Yards Bank a check for the protested draft 

for $6,233.71. 
258 Q. And how was it made up; why was the check larger 
than the returned draft? 

A. For protest fees and expenses. Under date of October 6th we 
gave a check to the stock-yards bank for a draft and protest fees for 
$19,505.62. Under date of October 8th we gave them a check for 
$700.90; that included draft for $691.70 and protest fees and tele- 
graphing bills. 

©. Now, what was the next item of credit in that account grow- 
ing out of that transaction ? 

A. At the time these drafts were returned protested F. J. Rappal, 
Sr., gave a ten-day sight draft for $3,234.54 and a note for $3,000, 
making the amount of the first draft $6,231; that was protested, 
and we gave their account credit for this draft, which is credited on 


160 THE UNION STOCK-YARDS NATIONAL BANK VS. 


this account under date of October 5th, less the discount, making a 
credit on our ledger of $6,270.01. 
Q. Did the two items you have just given, which you credited to 
the Bowen account, make up the draft of September 30th, 1885? 
A. They did, less the discount. 


(It is agreed that copies of the $3,234.54 draft at ten days | and the 
$3,000 note, dated October 5, 1885, signed by Rappal, Sons & Co., 
and the $3,000 note made by W. P. Bowen, may be used as exhibits 
in this case instead of the originals, and they are offered in evidence 
as Exhibits 20, 21, and 22 of DB. Gillespie’s testimony.) 


Q. Go on with the next one. 

A. On October 6, 1885, the Bowen & Co. account is credited 
259 witha ten-day draft for,$19,407.36, signed Rappal, Sons & Co., 
drawn on Rappal, Sons & Co., Chicago. 

Q. That credit is for the full amount of the original draft, less 
the discount? 

A. Yes, sir. 

Q. Is that as far as the account is carried out in ink ? 

A. This is for cattle sold in Kansas City after October Ist. 

Q. You may now state, after allowing the account of Bowen & 
Co. all the items of credit which have came into your possession up 
to the present time, how the account stands or how much money 
A. J. Gillespie & Co. have paid out, saying nothing of interest, more 
than they have received by reason of the non- payment of these 
drafts. 

A. $24,805.72’at the present time. 

Q. Did you see I’. J. Rappal, Sr.,at Kansas City after you had had 
notice of the non-payment of the three drafts known as Exhibits 
A, B, and C? 

A. No, sir. 

Q. State what the custom has been during your experience in 
doing business with the Kansas City Stock- Yards Bank with rela- 
tion to being notified by the bank of the non-payment of any draft 
drawn by you on Chicago that went through their bank. 


Mr. Brown: Objected to. 


A. We have always been notified ‘within, I think, a few minu tes 
after thev received a telegram. 
260 Q. And, further, what ‘has been the custom with relation 
to the bank receiving notice from the Union Stock+Yards 
Bank, Chicago, referring to the non-payment of any draft ? 


(Mr. Brown: Objected to.) 


A. If drafts are not paid we are notified at once. 

Q. The custom has been to notify the bank at once and the bank 
has notified vou? 

A. Yes, sir. 

Q. In the matter of this first draft, dated September 30, 1885, for 
$6,231.10, if you had been notified on Friday, October 2nd, 1885, of 
the non-payment of that draft, what would you have done with re- 
lation to the 815 head of cattle that were shipped the day before ? 
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A. We would have shipped them to some other house. 
(). How would you have done it? 


(Mr. Brown: The question is objected to.) 


A. The cattle would have gone just as billed, with orders for them 
to be turned over to some other house. 

© How? 

A. By endorsing the orders to some one else. 

Q. Through the telegraph or otherwise? 

A. If the cattle had been shipped and gone the night before we 
would have telegraphed. 

Q. You could, then, have changed the consignment of the cattle 
by changing from Rappal, Sons & Co. to some other commission 
house in Chicago? 

A. Yes, sir. 

(. How late could you have done that if you had had notice of 

the non-payment of the first draft; up to what time could you 
261 have done that” 
A. If the cattle had arrived in Chicago in the morning 
after I could have stopped them that afternoon. 

@. What morning? ! , 

A. The morning of October the 3rd—Saturday morning. I could 
have stopped them any time before six o'clock in the afternoon of 
October 2nd by telegraphing. 

Q. And you say if you had had notice of the non-payment of that 
first draft on Friday you would have changed the consignment of 
the $15 head of cattle? 

A. | would. 

‘2. Wouldn’t vour firm ? 

A. That has always been our custom. 


Mr. Brown: I object. 


We would have done so. | 
. How long have you known Martin James? 
A. Six or eight years. 
Q. Has he any property? 
A. Not to my knowledge. 
Q. Had he any in 1885? 
—. How long have you known W. P.Bowen? 

A. Four or five years. 

(). Has he any property, or had he in 1885? 

A. Not that I knew of personally. 

(. Has any member of the firm of Rappal, Sons & Co. had any 
property since October 6, 1885” 

A. No, sir. . 

Q. I will ask you what credit the firm of Bowen & Co. had with 
your firm? 

A. They had no credit with us. 
262 Q. Now, you have stated that on Tuesday, October 6, 1885, 
you gave to the Kansas City Stock-Yards Bank a check for 
21—1004 
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the $19,505.62 draft returned. I want to know when that draft 
would have had to have been mailed from Chicago to have reached 
Kansas City on Tuesday so you could have taken it up. 

A. It would have had to leave Chicago on Monday morning and 
arrive here between 8 and 10 o’clock on the following morning in 
order for us to take it up on October 6th. 


Cross-examination by Mr. Brown 


Q. What time does the mail get to Kansas City from Chicago ? 

A. One train leaves in the afternoon and another in the morn- 
ing. 7 
©. What time does the mail get here from Chicago—eacli mail ? 

A. Some time between the hours of 7.50 and 9 o'clock in tive even- 
ing and between 8 and 9.50 in the morning. I don’t know what the 
schedule time —; that is the time-card time. 

Q. You say the firm of Bowen & Co. had no credit with you. 
Who composed the firm ot Bowen & Co., so far as you know? 

A. The firm of Bowen & Co. with us was F. J. Rappal, Sr., indi- 
vidually, at this point. 

Q. Did you hold Mr. Bowen liable to you for contracts made by 
F. J. Rappal in the name of Bowen & Co.? 


A. No, sir. 
Q. W hat credit had the firm of Rappal, Sons & Co. with 
rou? | 
263 A. We thought the firm was responsible for any shipments 


we made for them 
Q. What was their credit with you? 


A. None. 

Q. Well, then, neither Bowen & Co. nor Rappal, Sons & Co. had 
any credit with you”? ; 

A. No, sir. 3 


Q. Did you understand that F. J. Rappal, Sr., had property ? 

A. Yes, sir. 

Q. Did you understand that the Rappal boys, sons of F. J. Rap- 
pal, Sr., had any property ? 

A. I didn’t know of any that they had. 

Q. You have testified as to certain arrangements which you say 
F. J. Rappal & Co. made with the firm of A. J. Gillespie & Co. with 
reference to the business in which they were engaged. Haw did 
you come to your knowledge of those arrangements ? 

A. Partly through Mr. Rap pal and from my father also. 

Q. State exactly ‘how much of that arrangement you learned from 
Mr. Rappal, and T desire you to do that by stating as nearly as pos- 
sible the first conversation you had with Mr. Rappal, the time'when 
you had the first conversation with Mr. Rappal, and then st: iting 
the conversation in the words of Mr. Rappal as nearly as you can 
remember—that is, the words or the substance as ne arly as you can 
remem ber. 

A. I don’t know as I can give the words exactly. It was 
264 some time, I think, in the fore part of April, 1885. 


« Gare o 
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Q. What did he say? And also state, in giving the conversation, 
what you said to him. 

A. He said he thought he could make some money by shipping 
cattle to Chicago, and that he had made arrangements with my 
father for us to pay for them and forward them to his house in Chi- 
cago. I asked him how he wanted us to do this business for him, 
He said we were to buy the cattle and make out a statement and 
send it to the boys, and send the draft and ship the cattle the same 
as we were doing for other parties. 

Q. Was that all of the conversation ? 

A. That is about all I remember in regard to the matter. 

Q. When was the next conversation with Mr..Rappal ? 

A. I couldn’t tell you. 

(). Do you remember any other? 

A. Not until we had been doing the business for him some time; 
he thought we were getting too much money. 

(). What did he say? 

A. He said he thought were getting too much money by doing too 
little work, and that some other parties had offered to handle the 
stuff for less money, and I told him we couldn’t do it for any less ; 
and he changed his account, and I think Snider & Co. bought his 
cattle for him. 

(. Was this what Mr. Rappal said to you: that he thought you 

were getting too much money out of the business for the 
265 small amount of work you did, and that other people had 
offered to do it for less ? 

A. Yes, sir. 

Q. And what was your answer? 

A. I told him we couldn’t do it for any less. 

(). What did he say ? 

A. That is about all there was of it. 

@. That was the end of that conversation ? 

A. Yes, sir. 

4 When was the next conversation you had with Mr. Rappal ? 

Some four or five days afterwards he came to me and said: 
¥ L h ave got mixed up and want you to help me out?” 
What did you say ? 

A I said, “ I will help you out.” 

(). What was the next conversation ? 

A. The next day he said, “It has been too much treuble for me ; 
you had better ship the cattle for me; you can do it better than I 
can. 

Q. What did you say ? 

A. I said, “All right.” ¢ 

Q. Did he say anything more ? 

A. Not to me. 

Q. The next conversation was a couple or three days after. He 
said he had made arrangements with father for us to ‘do the busi- 
ness forthe same as the other houses had offered to do it for—on the 


basis of 25 cents a head for commission. 
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Q. What did he say you were to get for it; tell the whole conver- 
sation ? 
266 A. He said we were to get the same as other parties— 
$2.50 a car. 

Q. When was that conversation ? 

A. I can’t give the dates; it was some time about a mouth or a 
month and a half before this matter came up. 

Q. Well, did you ever have any other conversation with him ? 

A. Not as I remember of. 

Q. Then, you have given as nearly as you can all the conversa- 
tions which you had with Mr. Rappal up to this time in relation to 
this business ? 

A. Yes, sir. 

Q. Do you remember writing to Rappal, Sons & Cu. at different 
times instructions to charge various small sums to account of I. OU. 
Rappal and “an Bowen & Co. with it? 

A. Yes, 3 , 

(Q). What v was the necessity of crediting Bowen & Co. aswell as 
debiting F. J. Rappal, Sr., if F. J. Rappal was Bowen & Co. in your 
mind ? 

A. Those were our instructions from Mr. Rappel, beens it was 
money given to Mr. Rappal which he wanted charged to his indi- 
vidual account and kept separate from his cattle account. ; 

Q. Ile also wanted it not only debited to his personal account 
upon the books of Rappal, Sons & Co., but he wanted ‘it credited to 
the account of Bowen & Co. and gave you instructions to that effect, 


did he not? : 
A. Yes, sir. ' 
267 Q. The other parts of the arrangement which you have 


testified to as existing between the firm of A. J. Gillespie «& 
Co. and F. J. Rappal, Sr. not included in your accounts of the con- 
versations which you had with F.J. Rappal personally, you‘learned 
from your father, ‘did you not? 
A. Yes, sir. | 
Q. In answer to a question in your direct examination you said 
that, so far as you knew, Bowen had no interest in the deals carried 
on by F. J. Rappal, Sr., in the name of Bowen & Co. Do you pre- 
tend to have any personal knowledge of the business relations be- 
tween I’. J. Rappal and Mr. Bowen ? 


A. I don’t. 
Examination by Mr. Bisrre: 


Q. State your full name. 

A. Peter Connelly. 

Q. W here do you reside and what is your business and what was 
it in 1885 

A. I sweide in Kansas City; Missouri. I am cashier of the Kansas 
City Stock-Yards Bank, and was at the date mentioned. 

Q. Are you — with the members constituting the firm of 
A. J. Gillespie & Co. ? 

A. I am. 


ae 
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Q. Where do they do business ? 

A. In the Kansas City Stock- Yards. 

@. What is their business ? 

A. Live stock commission merchants. 

Q. Are you acquainted with the Union Stock-Yards 
268 National Bank of Chicago, Illinois, and also with the firm of 
Rappal, Sons & Co.? 

A. Tam. 

Q. How long have you known them ? 

A. I have had a business acquaintance with the bank for several 
years back, and had the same kind of an acquaintance with Rappal, 
Sons & Co., which dates from some time last year—August or July. 
I have known of them prior to that time. 

Q. Examine the paper I now show you, marked Exhibit D, pur- 
porting to be a draft drawn by A. J. Gillespie & Co., on the 30th day 
of September, 1885, on Rappal, Sons & Co., of the Union Stock- Yards, 
Chicago, Illinois, for $6,231.10, and state if you ever saw the draft 
before; and, if so, when and under what circumstances. 

It is likely I may have seen the draft when it went through 
the bank or when it was returned after having been forwarded for 
payment. 

Q. Was that. draft placed in your bank and forwarded to the 
Union Stock-Yards National Bank, Chicago, for payment? 

A. It was. 

(). Can you state when it was sent by your bank to the Union 
Stock- Yards National Bank, Chicago? 

A. The date would direct me, in the first place, and our draft reg- 
ister would verify whether it was sent on that day—on the 9th and 
30th. 

(. What is the meaning of that? 

A. The 9th month and 50th day. 
26! (). September ? 
A. Yes, sir; September is the 9th month. 

Q. Was it forwarded on the same day ? 

A. Yes, sir. 

Q. Have you examined your draft register to verify whether it 
was forwarded that day ? 

A. I have. 

Q. Can you state when you first received notice that that draft 
was not paid ? 

A. I can by referring to correspondence. 

Q. Have you the correspondence with you? 

A. I believe I have a telegram. (Witness produces telegram.) 
The first advice I had of the non-payment of that draft was this 
telegram. 

(©. Read it. 

A. “9, 3,85. Dated Union stock-yards, Chicago, Illinois. Di- 
rected to Kansas City Stock-Yards. Rappal’s $6,200 not paid; have 
nothing to remit Commercial National Bank. G. E. Conrad, 
cashier.” 

(. What is the date, in fact? 
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A. There it is. 

Q. Are you willing that it should go? 

A. I would rather preserve it. The memorandum on if seems 
to be rather imperfect. ; 

©. What is the date? 

A. It is not very evident what it is. 

Q. When, in fact, did you receive it? 

A. I received it some time after the $6,000 and odd draft had been 
forwarded. 

Q. Did you receive it October 3rd ? 

A. I could not say more than it shows itself. 

Q. You have spoken of “9,3;” isn’t the “9” a mistake ? 
270 Shouldn’t it be “10?” : 
A. I should think it should. 

Q. That would make it October 3rd, wouldn’t it ? 

A. In order to fix the date, here is a memorandum I took from 
the letter book—a copy of a telegram. That “9,3” means “ 10, 3.” 

Q. Now, look at the figures, “2.30 p. m.,” and state what they in- 
dicate on that telegram. 

A. Well, that seems to be a memorandum of the receiver—the 
telegraph operator—as to the time when it was received, I should 
think. 

Q. It indicates that it was received at Kansas City at 2.50 p. m., 
October 3rd, does it not? 

A. Yes; that is what I should take it to mean. | 

Q. Did you have any other advice in relation to this draft than 
that telegram which you have just presented, on that day? : 

A. | hadn't. ' 

Q. What does the latter part of the telegram mean, with rélation 
to depositing money ? 

A. I wanted money deposited at the Commercial National Bank, 
and had wired them to deposit a certain amount to our credit at 
the First National Bank. | 

(. Now, can you state when you received the draft, Exhibit D, 
back at your bank ? 

A. This one? 

@. Yes. 

A. Without reference to letter files, I couldn’t. 

Q. Have you any letter files present to refer to ? 

A. No, sir. 

Q. Have you any recollection about it whatever ? 

A. No, sir. 
271 Q. I will inquire of you if the firm of A. J. Gillespie & Co. 
gave you a check for that draft when it was received back at 
your bank. , 

A. No, sir. My recollection in regard to this is that it was taken 
up by a note for $5,000, and a draft of Rappal, Sons & Co. on Rap- 
pal, Sons & Co. for $3,231.10, and exchange would make it. some- 
thing like $3,234. 

Q. What was the time.of the draft ? 

A. 10 days. 
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Q. Let me refresh your recollection by referring you to this check 
signed by A. J. Gillespie & Co., drawn for $6,233.71; wasn’t that 
check given for that draft ? 

A. Well, now, I think I can tell all about it. That draft was re- 
turned ; the protest fees added made the amount $6,253.71 ; $231 is 
for protest fees, and then the 30 cts., like enough, was for telegram. 
That would make the amount of this check, and undoubtedly that 
check was given to take up this draft. 

Q. Now, you spoke also of receiving at that time a ten-day draft 
drawn by sec Sons & Co. upon their own firm at Chicago for 
$3,231.10; was that draft paid? 

A. No, sir. 

Q. Was it presented for payment? 

A. It was forwarded and presented for acceptance and payment? 

(). Was it accepted ? 

A. No, sir. 

Q. Nor paid? 
272 A. To the best of my recollection, it was not; it was pro- 
tested for non-payment and afterwards for non-acceptance. 

Q. Was the note for $3,000 ever paid, or any portion of it? 

A. No, sir. 

Q. Now, looking at the check held in your hands refreshes your 
memory. Whendid you receive that draft, Exhibit D, back at your 
bank ? 

A. Well, the inference to my mind would be that it was October 
5th, because as soon as I would receive the draft back I would go to 
Gillespie to take it up, and, as the check seems to be dated Oct. 5, I 
must have got the draft that day. 

Q. The check taking it up? 

A. Yes, sir. : 

Q. And nothing has ever been paid to you out of the $5,000 or 
the $3,200 and odd draft? 

A. No, sir. 

(). Please examine Exhibit E, which purports to be a draft drawn 
by A. J. Gillespie & Co. on Rappal, Sons & Co., on October Lst, 1885, 
for $19,505.62, and state whether such draft was given to you or 
your bank to be forwarded for collection. 

A. }o, sir; it was not given to be forwarded for collection. 

@. How then? | 

A. It was received by us and placed to the credit of A. J. Gilles- 
pie & Co. in the nature of discount. We took it at the current rate 
of exchange at Chicago. 

Q. What did you do with the draft after it was discounted ? 
270 A. We forwarded it to the Union Stock-Yards National 
Bank at Chicago, as our endorsement stamp will show. 

Q. Can you tell—have you any memorandum to show on what 
day you forwarded that draft to the Union Stock-Yards Bank at 
Chicago ? 

A. Yes, sir; I have an extract from our draft register. 

Q. State when you did forward it. 

A. Our draft register, pages 172 and 175, Oct. 2nd, 1885, shows 
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that the draft, dated Oct. 1, on Rappal, Sons & Co., for: $19,505.62 


was forwarded Oct. 2nd to the Union Stock-Yards National Bank. 


The letter book, at pages 264, refers to the same transaction, 10 and 
2, showing that we forwarded that draft on October 21d,‘1885. 

(. About when was that letter mailed enclosing that draft ‘ ? 

A. It was mailed, as all our mail was, at the Union depot post- 
office, and went out on the afternoon train, whatever the —_ Octo- 
ber 2nd. 

Q. If you know, you may state when, in the due course of the 
mails, the letter you mailed on Oct. 2nd, 1885, enclosing the 
$19,505.62 draft would reach Chicago. 

A. In the regular course of the mails it would reach Chicago be- 
tween 1 and 2 o'clock p. m. the following day, which would be Sat- 
urday, Oct. 3rd. 

Q. When did you have any advices from any source ‘that that 
draft, Exhibit FE, was not paid? 

A. [have atelegram from the Union Stock-Yards National Bank, 
dated 10,5, 1885, which reads: “ P. Connelly, assistant cashier: Rap- 

pal, Sons & Co.’- nineteen thousand and odd not paid. Signed 
274 +. Jamison, assistant cashier. 

Q. What do you mean by “10 and 5?” 
A. It means 10th month and 5th day, which would be October 
ord. 

Q. When was that telegram received in Kansas City ? 

A. I see here “ 2 p. m.’ 

Q. Had you received any advice of the non- caine, that draft 
before the receipt of that dispatch ? 

A. I had not. 

Q. Do you know when you received that draft back at your bank 
in Kansas City? 

A. I don’t by any recent reference to dates, but, assisted by this 
check, October 6th would have been the day when I got it back. 

Q. Did the firm of A.G. Gillespie & Co. give you the check which 
you now hold in your hands to take it up? 3 

A. And that check is dated October 6th, 1885? Yes, sir. 

(). Is it for the same amount as the draft ? 

A. Y es, sir. ' 

Q. Has any person in behalf of Rappal, Sons & Co. or the Union 
Stock-Yards National Bank paid your bank any money or anything 
on account of that draft? 

A. No, sir. 

Q. Examine the paper I now show you purporting to be: ‘a draft 
drawn by A. J. Gillespie & Co. on Rappal, Sons & Co., dated October 
8rd, 1885, for $691.70, and state what connection, if any, your bank 

had with that draft, and give the dates. 
275 A. That draft went through our office in the usual way 
and was discounted, and A. J. Gillespie & Co. deposited this 
draft for their credit, which we took at the current rate of exchange 
and forwarded it to the Union Stock-Yards National Bank for col- 
lection for account of Kansas City Stock-Yards Bank. 
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Q. Can you state when you mailed that draft to the Union Stock- 
Yards National Bank, Chicago? 

A. I have nothing to direct me except the date of the draft. 

(). When were you first advised that that draft, Exhibit F, was 
not paid, by whom, how ? 

A. This telegram, dated 10, 5, which is October 5, 1885. 

Q. What time of the day ? 

A. 3.06 p. m. 

(@. Read it. 

A.— 


“ P. Connelly, acting cashier : 


Firm say cattle were sold Saturday and the whole proceeds against 
account Bowen & Co., draft $19,000 odd and $600 odd protested ; 
don’t think they have anything to pay with. 


GEORGE CONRAD, Cashier.” 


That was in answer toa telegram from me asking them to apply 
the proceeds of the sale of those cattle account of that $19,000 odd 
draft to the payment of it, and I believe I may safely say I never 
had any notice of the $600 draft prior to this—of its non-payment. 

Q. Mr. Conrad, in his testimony, produced a telegram from you. 
dated Kansas City, Oct. 5, 1885, reading as follows: 


276 “Ts Rappal, Sons & Co.’- 19,000 odd paid? Letter Octo- 
ber 3rd. 
‘ P. CONNELLY, 


Assistant Cashier.” 


I will ask you to state why that telegram read “ Letter October 
srd” when in fact it was mailed Oct. 2nd, as you have stated. Can 
you explain that? 

A. Well, the only explanation that I can give would be simply it 
is dated October 3rd; and casting back my mind for the date t just 
missed it by one day. 

Q. Did A. J. Gillespie & Co. give you a check for that draft, Ex- 
hibit F, when it came back on the 7th of October ? 

A. Yes, sir. 

Q. What instructions, if any, did you give the Union Stock- Yards 
National Bank at Chicago in relation to notifying you of the non- 
payment of any draft sent by your bank to them? 

A. In answer to that I must givea short history of my connection 
with the office. I went to the Stock-Yards Bank from the Bank of 
Kansas City when the Stock-Yards Bank was under the manage- 
ment of Capt. Boreman, who was succeeded by Mr. Sinclair. 


(By Mr. Brown: It is understood that all objections to the com- 
petency of this testimony are reserved.) 


Q. When was that ? 

A. About 1878; and I was in a subordinate capacity until July, 
1885; but our correspondence with the Union Stock-Yards National 
Bank shows, so far as I know, that it had always been the custom of 
22—1004 
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that bank to wire us of the non-payment or non-atceptance 
277 of any paper. Whether it had been by the positive instruc- 
tions of the Bank of Kansas City or from the Union Stock- 


Yards Bank, under the management of Capt. Boreman, I couldn’t . 


say, but it was the invariable custom. 

Q. What was the custom ? 

A. With the exception of this transaction, we never had failed to 
receive prompt notice by wire of the non-payment or non-accept- 
ance of any draft sent them. 

Q. You may state, generally, whether you sent any considerable 
quantity of drafts. . 

A. Yes, sir; our correspondence was very large. 

Q. Run up into the millions every year? 

A. Yes, sir; I should consider it would. In active Seasons of 
shipment it was not uncommon to have $40,000 to $60,000. 

Q. A day? : 

A. Yes, sir. 

Q. It was the invariable and universal custom to notify your 
bank of the non-payment or non-acceptance of any paper? 

A. It had been from the time I went to the yards and has been 
since. This would mark a single exception to that custom. 

Q. While you were acting in a subordinate capacity for these 
two banks at Kansas City were you in a position to know of this 
custom ? 

A. I was. | 

Q. And do you know that it was the custom during all these 
years ? . , 

A. I did know. 3 
278 Q. Did you have any occasion at any time to inquire of the 
Union Stock-Yards National Bank at Chicago in relation to 
the financial condition of Rappal, Sons & Co. ? 

A. I did. 

Q. And dia you receive any answer to your inquiry ? 

A. I did. 

Q. Will you produce and read it ? 

A.— | 
“Union Stock-Yarps Natronat Bank, July 20, 1885. 
P. Connelly, Esq., assistant cashier, Kansas City, Mo. . 

Dear Sir: Your favor of the 17th inst. received. Rappal, Sons 
& Co. are a firm in good standing, financially and otherwise. I don’t 
think they keep much ready money in the business, but F. J. Rap- 
pal owns large farms near Joliet and is estimated worth $50,000. to 
$60,000, He is a man of high character and has always had good 
credit, even before he had any means. : 


Yours truly, G. E. CONRAD, Cashier.” 
Q. Have you any other letter on that subject ? : 
A. No, sir. 


Q. Did their recommendation influence you in discounting draft 
drawn by parties on Rappal, Sons & Co. on stock consigned to them 
for sale? 
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(By Mr. Brown: Objection reserved.) 


A. It certainly influenced me to a very great extent, to the extent 
of being willing to take drafts without the intervention or security 
of any commission merchants. I was willing to take Rappal’s busi- 

ness on his own account. 
279 Q. Have you exhibited that letter to the firm of A. J. Gil- 
lespie or any member of that firm, or said anything in rela- 
tion t. Rappal, Sons & Co. based upon the information you received 
from that letter? 

A. I showed the letter to Mr. Gillespie, Sr., after I had received 
it, but it was not for his benefit I wrote for it. 

(). You did show it to A. J. Gillespie at some time afterwards? 

A. Yes, sir. 

(). Did you have any conversation with A. J. Gillespie in relation 
to the firm of Rappal, Sons & Co., based upon that letter? 

A. Not much. I showed him the letter. The conversation was 
very brief. 

Q. Referring to the letter ? 

A. Certainly. 


Cross-examination by Mr. Brown: 


Q. You say that this transaction constituted the only exception, — 
so far as you know, as to being advised as to the non-payment of 
any draft; how did this transaction make an exception ? 

A. What I meant to say was that this was the only instance 
where tliey failed to advise us. 

Q. They did fail ? 

A. Yes, sir. 

Q. When? : 

A. They failed with the $600 draft and with the $6,000 and odd 

draft, and I don’t recollect just exactly about the $19,000 and 
280 odd, but, considering when our papers should have reached 

them and been presented for payment, they didn’t follow their 
usual custom in advising us. 

Q..The draft sent on the 30th day of September, 1885, would, in 
due course of the mails, have reached Chicago—when did you say ? 

A. It would reach Chicago on the first day of October, in the 
afternoon. 

Q. When would it reach the Union Stock-Yards National Bank ? 

A. I don’t know. 

Q. Would it reach there so it could be presented for payment or 
be entered by them upon their books until the business hours of 
October 2nd? 

A. Possibly it might not. 

. It couldn’t, could it? 

A. Well, I don’t know but yqu are right. The train comes in 
about two o'clock, and there should be time for distribution ; and as 
to the mail facilities of the stock-yards, I don’t know. 

Q. It is a matter of fact, in this custom you have testified about, 
the advices which you got were of the acceptation of drafts, sent 
upon one day, upon the second day after? 
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A. I don’t think that would apply to the $600 draft. 

Q. I am asking about your custom. 

A. How soon after they got our draft they wired, I don’t know, 
but it has always been our understanding that as soon as a draft is 

refused they wire us. 
281 Q. You have never known of getting a dis vate showing 
the refusal of a draft or the acceptation of a dratt upon the 
next day, but it has always been upon the next day but ohe? 

A. Well, I never measured the time. 

Q. Mr. Connelly, you did get a telegram, which you have pre- 
sented here, showing the non-payment of the $6,200 and odd draft 
upon October 3rd ? 

A. Whatever the dates were, it shows for itself; I got it in answer 
to mine, not as voluntary on their part. 

Q. You got it after sending yours, but you did, in fact, get it ? 

A. Yes, sir. 

Q. And it was in answer to yours, but you are not prepared to 
say that the Union Stock-Yards National Bank would not have sent 
a telegram to vou had you not telegraphed ? 

A. No, sir. 

Q. About the non-payment of the $1,900 and odd draft—you did 
receive a telegram about that on October Sth, did you not ? 

A. Yes, sir. : 


Q. And also of the non- payment of the $600 draft upon October 


oth, did you not? 

A. Yes, sir; on October Sth. 

Q. A nd this telegram you have also presented in evidence % ? 

A. Yes, sir. 

Q. If the draft for $19,000 and odd and $600 draft was not pre- 

sented or refused until October 5th you got advice of that the 
282 day they were refused ? 
A. That is a fact. 

Q. Are there not occasions when you sent a draft upon | one one 
day and it was presented at tle Union Stock-Yards National Bank 
the second day thereafter, and then was held over for one day and 
paid, and in those cases did you receive any advice of the non-pay- 
ment upon the first presentation of the draft? 

A. Well, that isa thing of which I didn't think anything at all 
about, as to what the Union Stock-Yards National Bank does. 

Q. You have testified that it was the universal custom .of the 
Union Stock-Yards National Bank to advise you of the non-pay- 
ment of sight drafts. I ask you.whether there may not have been 
cases when a sight draft was not paid upon the day when it was 
presented, but afterwards paid. 

A. I know whenever there was a non- payment or non-acceptance 
of a draft they wired us; what was going on there I don’t know. 

Q. A draft may not be paid upon the day when it is first pre- 
sented and may be paid upon the second presentation ? 

A. In regard to that I would say that if the Union Stock- Yards 
National Bank allowed so — as a day to go over they oe be 
liable for the money. 
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Q. Now, Mr. Connelly, I want to ask you a question: You say 
that the recommendation or the letter which was received by 
283 you from the Union Stock-Yards National Bank influenced 
your conduct in discounting the drafts drawn upon Rappal, 

Sons & Co., did you not? 

A. Well, I believe that is about what it was. 

Q. Those drafts which were refused (1 am not speaking of the ten- - 
dav drafts, but of the sight drafts which were refused) were drafts 
drawn upon Rappal, Sons & Co. and not accepted by them ? 

A. The first draft? 

(). The three. 

A. Two of the sight drafts, one of A. J. Gillespie & Co. on Rappal, 
Sons & Co. and the other of — Sons & Co. on Rappal, Sons & 
Co. 

Q. They were not accepted ? 

A. They were not accepted. 

©. Would the recommendation of the firm of Rappal, Sons & Co. 
or of any member of their firm influence you to believe that that firm 
would accept or pay sight drafts if they claimed that they were not 
indebted to the person drawing it ? 

The head of the firm was here present and I knew he was 
buving these cattle. No; I believe that is right; he might not pay 
Gillespie, because he didn’t owe him; that is, I take it, what you 
mean. 


Redirect examination by Mr. Bisper: 


Q. As a matter of fact, in this particular case, did the letter which 
you received from Conrad in relation to Rappal, Sons & Co. in- 
fluence you in your action in discounting for A. J. Gillespie 

284 & Co. these three drafts marked A, B, and C? 

A. It did; I state that distinctly, and after the receipt of 
that letter [ would have shipped Mr. Rappal’s cattle without the en- 
dorsement of Gillespie or anybody else, and I would have been will- 
ing to have done it on the faith of that letter. 

(). Did you see Mr. F. J. Rappal after these three drafts, marked 
A, B, and C, were protested ? 

A. I don’t think I did. I saw Mr. Rappal on the faith of my tele- 
gram, and I am in doubt whether the drafts had been received 
back. 

(). Did you know they were protested ? 

A. Yes, sir. 

Q. What did he say in relation to those drafts? 

(By Mr. Brown: Objected to.) 


A. I don’t pretend to reeall the exact words, but the purport of 
the conversation was that it was all right, and that he couldn't fully 
explain it, but that as soon as he got up there he hadn’t the least 
doubt but what it would be all right. 

(). He had been here some time previous to the drawing of the 
three drafts ? | 
A. He had been here since early in the spring. 
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Q. In Kansas City ? 

A. Yes, sir; in the stock-yards. 

Q. He gave the other ten-day drafts to take up the $19, 000 and 
$600 drafts ? 

A. He gave mea ten-day draft on Rappal, Sons & Co., signed 
Rappal, Sons & Co., for $19,505.62. 

Q. And that draft went to protest ? 
285 A. It went to protest for non-acceptance and: non-pay- 
ment. 

Q. Did you get two drafts? 

A. I was given a further draft, at ten days, for $3,200 odd, which 
likewise went to protest in both cases, and then he gave me a note 
for $3,000 at sixty days, which was never paid. 

Q. If Mr. Rappal in his conversation with you, shes wen received 
advice as to these three drafts not being paid, made any: claim or 
pretense that they should not have been paid out of the shipments 
of cattle, state what such objection or pretense was. 

A. He never made any. Mr. Rappal had given me to understand 
that he was at the head of the shipping business at Kansas City. 

Q. And that the drafts would be paid? 


(By Mr. Brown: Objected to as leading.) 


A. Yes, sir. 

Q. If he made any claim that each one of those drafts was not all 
right and should not be paid, state what it was. 

“A. On the contrary, he made me every assurance that a man 
could make that they would be paid. He told me that I need not 
have the least uneasiness about it. 


Recross-examination by Mr. MILLer: 


Q. These drafts had been already paid to the bank ? 

A. They took them up, but I had other drafts that were not paid. 

Q. A. J. Gillespie & Co. had paid you these drafts? 

A. They had given these checks for the drafts. 

Q. At the time Mr. Rappal gave you the ten-day draft and 
2986 _ the note, &e., at that time these three drafts which had come 

back from the Union Stock-Yards National Bank had been 

paid by A. J. Gillespie & Co. by these checks which you put in evi- 
Pd ? 

These time drafts were given, to the best of my recollection, 
a the others got back. We were delivering on telegram and 
drafts in person. Mr. Rappal gave these others, and when ‘those 
others got back they were taken up, but I can’t say they were taken 
up as you have stated. 


Counsel for complainants offer in evidence a check, dated at.Kan- 
sas City, October Sth, 1885, drawn by A. J. Gillespie & Co., oh the 
Kansas City Stock-Y ards Bank for $6,232.75, and the same is ‘marked 
Exhibit 4 of Mr. Connelly’s testimony; also a check, dated at Kan- 
sas City, October 6th, 1885, drawn by A. J. Gillespie & Co., on the 
Kansas City Stock- Yards Bank for $19,505.62 2,and thesame is marked 
Exhibit 5 of Connelly’s testimony; also a check, dated at Kansas 


A. J. GILLESPIE ET AL., &¢. 175 


City, October 7th, 1885, drawn by A. J. Gillespie & Co., on the Kansas 
City Stock-Y ards Bank for $696.32, and the same is marked Exhibit 
6 of Connelly’s testimony. 


PrereR CONNELLY recalled by complainants. 


Examination by Mr. BisBee 


Q. Mr. Connelly, if you had been notified at any time on Friday, 
October 2nd, 1885, that the draft for $6,231.10, dated September 30th, 
1885, had not been paid, how soon, in the regular course of your 
business, would you have notified Gillespie & Co. of such fact? 

A. Just as soon as I could have got to them. 
287 Q. Where is their office with reference to your office? 
Their office is on the second floor, at the head of the 
stairs, in the same building. 

Q. If you had received such notice should you have discounted 
for them the draft, dated October 1st, 1885, for $19,505.62? 

A. I should not. 

(). Between April and October, 1885, did you discount for A. J. 
Gillespie & Co. a very large number of drafts drawn on Rappal, Sons 
& Co., of the Union Stock-Yards, Chicago ? 

A. Yes, sir. Our business with them commenced about July or, 
perhaps, the first of August, and between that and the day in Octo- 
ber when these payments were refused we received and negotiated 
quite a large amount. 

(). Some hundreds of thousand dollars? 

A. Well, I should think they approximated between one and two 
hundred thousand dollars. 

(. And all the drafts up to this time had been paid ? 

A. They had. 


Cross-examination by Mr. Brown: 


At what time of day upon what day did you discount the 
draft for $19,505.62 ? 

A. My recollection is that it was October Ist that A. J. Gillespie 
& Co. got credit for it. 

Q. In that case, Mr. Connelly, you dre not correct in saying that 
if you had receiv ed notice that the draft for $6,200 odd was refused 
you would not have discounted the draft for $19,505.62 

A. Yes, sir; that was done, and we were in for it; it was the Ist 
of October. 

288 Redirect examination by Mr. bispee: 

Q. State the facts in relation to that error in that draft—why it 
was not mailed October 1st instead of October 2nd. 

A. October Ist the draft was drawn for $19,505.62; in figures in 
the body it was written $12,000; it was diseounted for $19,505.62. 
| discovered the discrepancy in time to hold it on October Ist, and 
on October 2nd it was drawn properly and sent. In the meantime 
A. J. Gillespie & Co. had the credit with us, and the cattle were 
gone, as far as I can see. 
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Q. Was there time enough on Friday afternoon, if you had heard 
the first draft had not been paid, to have changed the direction of 
the cattle covered by the $19,505.62 draft? 

A. In regard to that I am not good authority, because I don’t 
know about cattle—as to how they are billed. ; 


Examination by Mr. BIsBEE: 


Q. State your full name. 

A. A. J. Gillespie. : 

Q. Where do you reside? 

A. Kansas City, Missouri. 

@. How long have you resided there? 

A. Fifteen or twenty years. 

@. In what business are you engaged ? 

A. Live stock commission business. 

Q. At what point? 

A. Kansas City Stock-Yards. 

Q. Are vou one of the complainants in this cause ? 

A. Yes, sir. 

Q. Do you. know the firm of Rappal, Sons ' « Co., of the 
289 Union angers — Chicago ? 
A. Yes, s 

Q. How long ee you known that firm ? 

I think I have known them three or four years ; I have known 
the old gentleman perhaps 20 years. 

Q. Whom do you mean by “the old gentleman ‘ 

A. F. J. Rappal, ae 

Q. Did you make any arrangement with Mr. Rappal, Sr., to do 
any business for him in behalf of your firm in April, 1885? 

A. I think it was in April; I couldn’t say what the exact date 
was. 

Q. What was that business arrangement? 

A. He came from Chicago here, and came to me and said he 
wanted to buy and ship some cattle to his house, and he wanted to 
make arrangements for me to pay for the cattle and forw ard to them. 
We made an arrangement; he was to buy the cattle; we were to 
pay for them and forward them to his house in Chicago. We were 
to draw sight drafts against the cattle to get our money out of them, 
and we were to hold the cattle as ours until the drafts were paid. 

Q. Did you communicate that arrangement to any person? 

A. Yes, sir; I told my two sons about it. Mr. Rappal allowed us 
25 cents a head for doing the business. 

Q. Was there a change made in the condition of that agree- 
ment? 


> 
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A. Yes, sir; after a month or so; two, perhaps. 
290 Q. What was the change? 

A. He said he could get it done for $2.50 a car. I told 
him to go ahead and get it done; that we couldn’t do it for any less. 
He went to Snider’ s, and he went to the bank about it. Afterwards, 
one day, he came to me and said he would like to have us do the 
business for him if I would take it at the same rates: I told him 
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we would try it again. So he went to buying cattle and marking 
the tickets for our office, A. J. Gillespie & Co. We kept the cattle 
in our own name, subject to our orders, and forwarded them to Chi- 
cago. We kept an account in a book of each transaction—of every 
steer we bought. He would come in the evening and look over the 
list, and we would draw a draft for the balance of the account and 
= the cattle. 

Q. State how it was with relation to cattle being turned over to 
you by the parties you paid the money to in all instances. 

A. We bought some cattle which were billed through on rates; 
to protect them all we had to let them go through as they were 
billed. In those cases we would give a check for the cattle, and the 
parties we gave the money te would give an order to the stock- 
yards company in Chicago for whatever the number of cars it 
might be; then we would write on the bill an order to turn over 
the cattle to Rappal, Sons & Co. 

Q. For what purpose were they turned over to Rappal, Sons & 

Co.? 
291 A. To be sold on commission. 
©. For whose account? 

A. If our drafts were paid the cattle would be theirs. As soon as 
we got our money we had no further interest in them. 

Q. And if the drafts were not paid ? 

A. The property was ours. We would draw a draft for the amount 
of the indebtedness every night, and in case the drafts were not paid 
the cattle belonged to us. 

Q. Rappal, Sons & Co. rendered you account of saies on each 
are 

. I think they did. 

Q State how it was about the cattle being subject to your order 
until they were sold. 

A. I made an arrangement with Mr. Rappal that we were to hold 
the cattle until we got our money. 

Q. How was it before they came into the hands of Rappal, Sons 
& Co.? 

They were always in our possession. The parties we bought 
of gave us orders on the stock-vards here or in Chicago, but as a 
rule on the stock-yards company here. 

Q. So that the transportation company, while they were in transit, 
— subject to your directions? 

A. Yes, sir; all the time they were really our cattle; we had con- 
trol and possession of them. 

Q. Now, does the account that has been put in evidence and the 
account appearing upon your ledger show the history of the trans- 
actions had under that arrangement with Mr. Rappal by your- 

self’ 
292 A. It does, sir. 
Q. State why that account was kept in the name of Bowen 
& Co. Who directed it to be done ? 

A. Mr. Rappal said he didn’t want the commission men to know 
he was shipping cattle, and that he had a man by the name of Bowen 
23—1004 
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with him, and he wanted the cattle handled in that name to keep it 
separate and to keep people from knowing that Rappal, Sons & Co. 
were shipping cattle. 

@. What were his directions? 

A. To keep the account “ Account of Bowen «& be. ” but it was 
his account. 

Q. What do you know about any one being interested in the 
transaction excepting IF. J. Rappal, Sr.? 

A. I don’t know whose the interest was; our business was at his 
orders—Mr. Rappal’s orders—to ship the cattle to Kappel, Sons & 
Co. 

Q. What do you know of the interest of Mr. Bowen‘or Mr. James? 

A. I don’t know anything about their interest. + 

Q. Did either of them have any interest in the bus{ness ? 

A. I don’t know. 

@. What did Mr. James have to do with it? 

A. ' don’t know. Neither James nor Bowen had anything to do 
with the business, so far as we were concerned. , 

Q. Did Mr. Connelly, cashier of the Kansas City Stock-Yards 
Bank, show you a letter that he had receiyed from Mr. Conrad, 

‘ashier of the Union Stock-Yards National Bank, Chicago, 
2953 with reference to the firm of Rappal, Sons & Co.—concern- 
ing their responsibility ? 

A. He did, sir. 

Q. What influence did that letter have upon you in doing busi- 
ness for that firm, the firm of Rappal, Sons & Co. ? 

A. I made up my mind that I would take no more of Rapple’s 
drafts, and I went to Mr. Connelly’s and told him so. He said, 
“What is the matter?” I told him he could have the business if 
he wanted it. Heasked why? I said I was afraid of it. He said 
I needn’t be afraid, and then he showed me a letter Mr. Conrad had 
written to the bank with reference to the pes of Rappal, 
Sons & Co. 

Q. Was it the same letter Mr. Connelly put in ev idence yesterday ? 

A. Yes, sir. He said, furthermore, “ I have made grrangements 
with the bank to telegraph me when a draft is not paid. You need 
not fear; you can change the consignment of the cattle if the drafts 
are not oakt The drafts come through ahead of the cattle—one day 
ahead of the cattle.” Then I went on taking the drafts and doing 
the business for Rappal, and continued to do so to October, 1885, 
the same as we had before until the drafts were protested. 

Q. Do you recollect of a shipment of cattle under this arrange- 
ment, of 133 head shipped September 30, 1885, — “which ship- 
ment you drew a draft for $6,231.10 on that day‘ 

A. Y es, sir. : 
294 Q. That would be on Wednesday. Now, when would that 
draft, in the natural course of the mails, reach the Union 
Stock-Yards at C hicago? 

A. It would reach there the next day at 2 o’clock, Thursday, Oc- 

tober 1st. 
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Q. Now, then, when, in your opinion, would it reach the stock- 
yards? 

A. I say it would reach Chicago at 2 o'clock p. m., ordinary time. 
I couldn't say exactly, but I should think it wouid reach the stock- 
vards an hour afterw: ‘ards. 

. When would this 133 head of cattle, or when did they, reach 
the Union Stock- Yards, Chicago? 

They should reach there Saturday morning ; leaving here Wed- 
nesday, they would get in on Friday, ordinarily. 

Q. Now, that draft appears to have been protested on Friday, Oc- 
tober 2. When did you receive any notice of that draft going to 
protest ? 

A. It was Monday, the 5th of October. 

(. Now, do you recollect of shipping 815 head of cattle on Thurs- 
day, ( etobe r Ist, 1885? 

A. Yes, sir. 

(). Do you remember of drawing a draft on that day for $19,505.62 
on Rappal, Sons & Co. on account of that shipment? 

A. Yes, sir. 

Q. Now, Mr. Gillespie, if you had got word that that draft for 
sixty-two hundred ard odd dollars had not been paid on Friday, 
what could and what would you h: ave done with relation to the 815 
head of cattle shipped on Thursd: ly 


(By Mr. Brown: Objected to.) 


295 A. I would have telegraphed to the stock-yards at Chicago 
to turn them over to some other house. 

Q. Were these 815 cattle under your control while in transit? 

A. Yes, sir. 

(. And while in the stock-yards at Chicago were they subject to 
your orders? | 

A. Yes, sir; they were subject to our order after we had paid for 
them. 

Q. If you had received notice up to Saturday morning the first 
draft had not been paid what would you have done with relation to 
the 815 head of eattle? 

It would have changed the consignment up to 8 o’clock Satur- 
day morning. The stock-yards company would have changed it at 
any time up to that time. 

(). Assuming that the draft for $19,505.62 left here on Thursday, 
Oct. 2, when would that have reached ( hicago or the Union Stock- 
Y ro” in the ordinary course of the mails’ 

It would have reached Chicago the next day at 2 o’clock in the 
PP reliscey it ought to have reached the stock-yards an hour 
later, or 3 o'clock. 

(). Can you state when you got notice that the draft was not paid; 
was it on the 5th? 

A. It was 1 or 2 o’clock in the afternoon, on Monday, 5th. 

Q. Was that by telegraph ? 

A. Yes, sir; by telegraph to the bank. 
296 (y. And the cattle were sold on the Saturday previous? 
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A. Yes, sir; they were sold on Saturday, as the account of sale 
shows. 

Q. Have your firm ever received the — of the sale of either 
of the two lots of cattle? 

A. They have not. 

Q. Have you from the lot of cattle shipped on Saturday, the 3rd 
of October, 1885? 

A. No, sir; we have not. 

Q. State how it was with relation to the three lots of cattle shipped 
September 30, October 1, and October 3, 1885, with reference to the 
three lots of cattle being under the control of your firm up to the 
time they were sold. 

A. They were under our control from the time we paid for them ; 
when we paid for them we got an order for the cattle, and after that 
they were under our control, if the drafts had been paid ; that was 
all the interest we had in the cattle; but until they were paid for 
they were in our possession and under our control. 

Q. That was the arrangement you made with Mr. Rappal ? 

A. Yes, sir; that was always the w ay. 

(). Is that the fact with relation to these sais bunches of cattle 
in question ? 

A. Yes, sir. 

Q. Up to the time that this six hundred and odd dollar draft 
went to protest had any other draft drawn by your firm been refused 

payment by Rappal, Sons & Co.? 
297 A. They had all been paid before that. 
Q. How long does it take the Kansas: City Stock-Yards 
Bank to notify your firm of the non-payment of .any draft? 

A. A few minutes—from 3 to 5 minutes. 

Q. Your office is in the same building ? 

A. Our office is in the same building ‘with the bank, and they are 
very prompt to notify us. 

Q. Was you in Kansas City, at your office, on Tuesday, the 6th 
day of October, 1885? 

A. I was. 

Q. Do you remember of this $19,505 draft coming back to the 
bank in Kansas City and being presented to you to be taken up? 

A. Y es, sir. 

Q. Dv you remember what time of day it was? 

A. I couldn’t say exactly; it was in the afternoon. 

Q. Did you take the draft from the bank ? 

A. Yes, sir; I took it and gave a check for the whole amount. 

Q. W hen would that draft have had to be mailed from Chicago 
to have reached you on Tuesday ? 

A. It would have had to leave Chicago on the 12:50 train on 
Monday, and it would have had to have been mailed in Chicago an 
hour earlier to be here on the 6th. 

Q. Did you see Mr. Rappal in Kansas City after you had been 
advised of the non-payment of these three drafts i in question ? 

A. Yes, sir; I did. 
Q. State w hat conversation you had with him. 
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298 A. As soon as Mr. Connelly came to me and showed me 

the telegram, saying that the drafts were protested, I told 
him we would go to Mr. Rappal at once and notify him. We went 
to him, and he seemed very sorry about it, and said he could arrange 
to pay it in a few days. He said he would give us a ten-day draft 
and go home that night and arrange with Mr. Washburn to carry 
it for him. 

Q. What was done ? 

A. He gave us a ten-day sight draft for the amount of the draft 
protested. 

Q. For $19,505.10 ? 

A, Yes, sir. 

Q. What did he do about the sixty-two hundred and odd dollar 
draft ? 

A. He gave usa note for $3,000 and a draft for $3,200, both by 
Rappal, Sons & Co. 

Q. Has the note or drafts ever been paid ? 

A. No, sir; neither one. 

Q. Did Rappal, Sons & Co. have anything to pay with after that? 

A. Not that I know of. 

(). What was the financial condition of W. P. Bowen ? 

A. He had nothing. 

@. Neither then nor now ? 

A. Neither then nor now. 

. How long was it after the ten-day draft was given before you 
went to Chicago? 

A. I think it was about ten days afterwards. I guess I didn’t go 
until they were refused. 

Q. What did you do? 

A. I went to Chicago. 
299 Q. Did you have any conversation with the Rappals? 
A. Yes, sir. 

Q. What did they tell you ? 

A. They said they had lost money, and that the bank ‘refused to 
carry them any further, and that they couldn't pay. 

(. Did you notify Mr. Conrad or Mr. Washburn. of the Union 
Stock-Yards National Bank, with reference to the money that had 
been deposited there ? 

A. Yes, sir; I notified them that that was our money, and that 
I was going to bring suit. 

(). Did you serve them with a written notice ? 

A. Yes, sir; counsel did. 

Q. The complaint is set out in full? 

A. It is set out in full. 

(). Have you ever received the money which you paid out for this 
133 head of cattle and 815 head of cattle and 121 head of cattle 
shipped on the 30th of September, the Ist of October, and the 3rd 
of October, from any source ? 

A. I have not received a dollar from any of them. 
Q. You have heard the testimony given by your son, T. E. Gil- 
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lespie, in relation to how the account—the Bowen account—stands 
on your books, and are you familiar with it? 
A. Yes, sir. 
Q. State whether the balance he gave as being due, the $24,000 
and odd, is correct ? 
300. OA. Yes, sir. 

Q. And do you hold nothing as security for that excepting 
the papers that you have testified about, and are those absolutely 
worthless? 

A. Yes, sir. 


Cross-examination by Mr. Brown: 


Q. When this $19,000 draft was drawn by you it | was discounted 
by you at the bank ? 

A. We sold it as exchange to the bank. 

(. And the amount was placed to the credit of A. J. Gillespie at 
that bank ? 

A. That is right. 

Q. If, upon the 5th of October, in the afternoon, the Kansas City 
Stock-Yards Bank received notice that that draft was protested, and 
further notice from the Union Stock-Yards National Bank that it 
would not be paid; that the drawee said they held the proceeds of 
the cattle for another account, and that they had nothing to pay 
with, would not the Kansas City Stock-Yards Bank request of you 
your check for that $19,000 at once, without waiting for the draft to 
get back ? 

A. No; they didn’t ask for a check until the draft was returned. 

Q. Are you perfectly certain that you didn’t give your check to 
the Kansas C ity Stock- Yards Bank for that $19, 000 before that draft 
was handed to you? 

A. I feel very confident that I gave my check for the draft. 

Q. Are you perfectly sure you didn’t give your check upon 

301 the 6th and get the draft upon the 7th ; do. you remember 

Mr. € ‘onnelly® s testifying that he was doing this business ?— 
telegrams he received ? 

A. No, sir. 

(). What did he say ? 

A. He said he got the draft from Rappals on the,5th—before we 
took it up on the 5th. 

Q. You gave that draft of Rappals to the bank ? | 

A. Yes, sir. 

Q. You gave to the bank the draft at the same time you gave the 
check, did you not? 

A. No, sir. 

Q. Are you positive ? 

A. Yes; Iam positive we gave the draft on the evening of the 
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Cross-examination by Mr. MILLER: 


Q. Mr. Gillespie, about when was it in April, 1885, you had your 
first conversation with F. J. Rappal, Sr., in relation to the shipment 
of cattle from Kansas City through your firm ? 

A. I couldn’t give the dates; it was in April, I think. 

Q. Did you request Mr. Rappal to ship through you, or did he re- 
quest that you do the business for him? 

A. lic came to me and said he wanted me to do the business for 
him; he said he thought he could make some money that way. 

Q. “Is it not the fact that you solicited doing this business for him 
or Bowen & Co. 

A. He came to me and said he wanted me to do the business for 

him. 
302 Q. You didn’t ask him for the privilege of doing the busi- 
ness ? 

A. No, sir; never. 

Q. What did Mr. Rappal say? I desire you should give the 
words of Mr. Rappal as correctly as you can. 

A. He said he wanted to buy and ship cattle to Chicago; that he 
thought he could make some money; he said he didn’t want the 
commission houses in Chicago to know that he was speculating, and 
that he wanted to do it through Bowen, a man who was working 
for him; he wanted to know how we would do the business, and we 
made arrangements that he was to give us 25 cents a head; we were 
to pay for the cattle and hold them in our possession till we got our 
money back. 

(). Will you swear that Mr. Rappal asked you or said to you that 
these cattle which were bought by himself or by Bowen & Co. and 
shipped through your house should be your cattle until the drafts 
for the costs of the ‘attle were paid in Chicago? Did he say that to 
you? 

A. Yes, sir. 

(). When and where ? 

A. At the stock-yards,in April. I couldn’t give the date. 

Q. Did you have any other conversation with him ? 

A. Nothing; any more than I told him we would do their ship- 
ping business, and we wanted to keep ourselves safe. 

(). Is it not a fact that this idea which you have advanced in your 

‘testimony under the name of “arrangement” with Mr. 
303  Rappal is a matter that you have thought of recently and 
not a matter that was in the nature of a contract between 


you and Mr. Rappal in April, 1885, or any time prior to October 


oth, 1885? 
It is a fact that he made the arrangement as I have told you. 
(). At that time ? 
A. Yes, sir. 
Q. Do you recollect of coming to Chicago in October, 1885? 
A. Yes, sir. 
Q. Do you recollect of going to the Palmer House and meeting 
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A. Yes, sir. : 

Q. Who were there that day; what date was it ? 

A. I think it was in October. , 

@. About what time ? 

A. It must have been about the middle of October. The way I 
remember is that after the ten-day draft was protested I went to 
Chicago to see about it. 

Q. Do you recollect an interview at the Palmer House, at which 
F. J. Rappal, Sr., F. J. Rappal, Jr., and Lawrence Rappal were 
present ? : 

A. Yes, sir. 

Q. Was Mr. Bisbee there during all the interview ? 

A. I couldia’t say whether he was there all the time or not; we 
were all there together. | | 

(). Do you recollect of sitting in the rotunda of the Palmer House, 
nerr the parlor, in conversation with Frederick Rappal, Sr., and 
Fred. Rappal, Jr.,and Lawrence Rappal alone, Mr. Bishee not being 

present ? | 
304 A. I am not sure whether he was there or not. 
Q. Do you recollect of seeing me there? 

A. I didn’t know you ; no, sir. 

Q. Is it not a fact that in the conversation you had there in the 
presence of Lawrence Rappal or Fred.-Rappal, or both, that you said 
to Mr. Fred. Rappal, Sr., that if he would say that these cattle were 
yours and help you to get your money out of the Union Stock- 
Yards National Bank you would stand the loss on those cattle ? 

A. There was never any such talk. 

Q. Do you swear that? 

A. Yes, sir. 

Q. Do you recollect of me going to you, and being introduced to 
you by Mr. Rappal, Sr., in the presence of his two sons, and asking 
you if you had made Frederick Rappal, Sr., the proposition which 
I have asked you if you made to him, and your saying yes; do you 
recollect that? 

A. Well, I don’t recollect of seeing you or having any conversa- 
tion with you at all. 

Q. You have said in your direct examination that your firm 
drew each day on Rappal, Sons & Co. a draft for the full amount 
of the cost of the cattle shipped that day; was that your invariable 
custom * 

A. Yes, sir; sometimes there would bea few more eattle than 
would go into the ears, and we would have to leave out a few, and 
in that case we didn’t balance the account that night. 

Q. They were a balance due from Rappals to you ? 
305 A. If it was only a steer or two, if there were as many as 
9 cattle left we would hold those cattle as we did the rest— 
in our own name and control. 

Q. Were you in Kansas City at the time the 133 héad of cattle 

were bought? : 
A. Yes, sir. 
Q. Do you know who bought those cattle in the steck-yards ? 
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A. No; I do not, positively. 

Q. Do you know who bought the 815 head of cattle ? 

A. No; I couldn't say. 

. Who bought the 121 head? 

A. I don’t know. When the tickets came to our office we kept 
on the track of the cattle until we paid for them, and then we kept 
on the track of the cattle until they were shipped and paid for to 
us, and then we didn’t know anything more about them. 

Q. Did Mr. Bowen buy any of these cattle that were shipped 
by you on account of Bowen & Co.? 

A. I think he and Mr. Bowen bought all of them. I don’t know 
how much each one bought. 

Q. You have spoken of a note that Mr. Rappal,Sr., gave you at the 
time he gave the draft to make up the amount of the six thousand 
and odd dollar draft. Whose note was that ? 

A. Mr. Bowen’s. 

Q. Secured by what ? 

A. Second mortgage on some property. 

Q. How did he get that note and mortgage ? 

A. Bowen gave it to him. He said Bowen was getting behind in 

the shipments and he wanted -to get some collateral as security, _ 
306 and I believe Mr. Bowen gave him a second mortgage. 
Q. Did you see Mr. Bowen and Mr. Rappal together fre- 
quently ? 

A. Every day. 

Q. Do you know what hour the Union Stock-Yards Bank, at Chi- 
cago, closed at ? 

A. No, 1 don’t; our bank closes here when it gets its business 
done. 

Q. You don’t know what the custom is in Chicago? 

A. No, sir. 

Q. When did you first learn the balance that was due (as you 
claim) from Rappal, Sons & Co. to A. J. Gillespie & Co., on account 
of your dealings with them; when did you know the amount that 
was due? 

A. When the drafts were returned the amount was figured up. 

(). When was that, in the early part of October? 

A. The drafts show for themselves. 

(). Before you came to Chicago did Mr. Rappal know what the 
balance was? 

A. Yes, sir. : 

(. Do you recollect that paper? (This is a telegram dated Octo- 
ber 12, 1885, addressed to Rappal, Sons & Co., and reads as follows: 
“Tf you will pay $15,000, will give you clean receipt. Answer. A. 
J. Gillespie.” Introduced in evidence marked Exhibit 1 of A. J. 
Gillespie’s testimony.) And you had no conversation with Mr. Rap- 
pal with reference to this matter after he left Chicago, on the 6th or 
7th of October, and before the time you sent this telegram? 

A. I think that is what I referred to. 
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307 Q. Then there was no talk about a compromise? — 
A. No, sir; I didn’t want to go up there or to bring this 
suit. | | 
Q. You offered to throw off $9,000? 
A. Yes; i tried hard to get a settlement rather than to bring this 


suit. 


Re-examination by Mr. BIsBEE : 


Q. I omitted by accident to ask you this question in your direct 
examination—and that is, state why the accounts of sales rendered 
by Kappal, Sons & Co., in Chicago, to A. J. Gillespie & Co., in Kan- 
sas City, had on them the words “ account Bowen,” if you know. 

A. Ican explain that in this way: We were shipping different lots 
of cattle to Rappal, Sons & Co., and they had to keep them separate 
up there by some designation, and we kept it “ Bowen & Co.,” and 
I suppose they kept it there in the same way. 

_Q. Did it have any other signification than that you have ex- 
plained ? | 

A. None with us. 

Q. It enabled you to keep your Bowen account correctly ? 

A. Yes, sir; from other accounts—the same as we kept other ac- 
counts separate. 

Q. Is that a common way of doing business ? 

A. Yes, sir; we kept every man’s account with somebody. 

Q. In relation to the telegram that has just been:shown you by 
Mr. Miller, did that have any other significance tlian a desire to 

compromise and avoid the expense of litigation ? 
308 A. That is all; I thought perhaps the expense would cost 
that much. 


Examination by Mr. BisBer: 


Q. State your name. 
A. Milton James. 
Q. Where do you reside ? 
A. Kansas City. 
Q. In what business are you engaged ? 
A. Stock business. 
Q. How long have you been engaged in the stock business in Kan- 
sas City ? ; 
A. 10 years. 
Q. Do you know F. J. Rappal, Sr., of Chicago ? 
A. Yes, sir. 
Q. Do you know W. P. Bowen, of Kansas City or Paola, Kansas ? 
A. Yes, sir. | 
Q. Did you know thosetwo men from April to October, 1885 ? 
A. Yes, sir. 
Q. Were you a member of the firm of Bowen & Co. ? 
A. No, sir; I was not. 7 
Q. Now, you may state whether there was any such firm to your 
knowledge. 
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A. There was no such firm, to my knowledge, so far as I was con- 
cerned. 

Q. You may state if you had any interest at any time with Mr. 
Rappal and Mr. Bowen in any particular lots of cattle; and, if so, 
the nature of it. 

A. Yes, sir. 

(). State what it was. 

A. Atdifferent times we bought cattle which I would have 
309 an interest in, and we would settle um when the return would 
come from the cattle I had an interest in. 

Q. Did you have any interest in a bunch of cattle, being 133 head, 
which was shipped by A. J. Gillespie & Co. on the 30th day of Sep- 
tember, 1885, to Rappal, Sons & Co. at Chicago ? 

A. Yes, sir. ) 

Q. Did you have an interest in 815 head of cattle that were shipped 
by A. J. Gillespie & Co., of the Kansas City stock-yards, to Chicago 
on the Ist day of October, 1885” 

A. Yes, sir. 

(). Did you have an interest in 122 head of cattle that were shipped 
by A.J. Gillespie & Co. on the 3rd of October, 1885, to Chicago? 

A. Yes; I think those are the dates, as far as | can remember. 

Q. Now, now who paid for those cattle after the drafts were all» 
made ? 

A. A. J. Gillespie & Co. 

Q. And who had possession and control of those cattle from the 
time that A. J. Gillespie & Co. paid for them until they were sold in 
Chicago ? 

A. A. J. Gillespie & Co. should have charge of them, I should 
think. | 

(. With relation to doing the business, what was the understand- 
ing with you and your co-owners as to A. J. Gillespie & Co. having 
coutrol of the cattle until their drafts were paid ? 

A. They were to pay for them, and when paid for the cattle were 

under their control till the drafts were paid. 
310 Q. What is the custom in the stock-yards at Kansas City 
with relation to getting notice of drafts that were presented 
there, drawn against a consignment of cattle which were not paid ? 

A. In the usual way; the bank telegraphs as soon as a draft 1s pre- 
sented and not paid. 

(. In the event that this 815 head of cattle, shipped October Ist, 
1885, reached Chicago on Saturday morning and the draft was pre- 
sented on Friday, the 2nd of October, previous, if notice had been 
given of the non-payment of the draft, couldn’t the consignment 
of the cattle have been changed ? 

A. Yes; it could have been changed by telegraph and the cattle 
could have been turned over to.somebody else. 


Cross-examination by Mr. MILLER: 


Q. Mr. James, in whose employ are you now? 
A. A. J. Gillespie & Co. 
Q. How long have you been in their employ ? 
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A. Almost three years—two years and a half. 

Q. You have stated that there is no such firm as Bowen & Co. 
what do you mean ? 

A. I mean as fer as I know; I am not a member. 

Q. Have you any interest in which Mr. Bowen and Mr. Rappal 
are intereste? with you ? 

A. Yes, sir. 

Q. What interest was that? 
A. I had one-third interest in whatever the cattle would make or 
oose. 


Examination by Mr. BisBEE: 


Q. State your name. 
| A. John F. Gillespie. 
311 Q. Are you a son of A. J. Gillespie ? 


A. Yes, sir. 
@. Are you employed bv the firm of A. J. Gillespie & Co. ? 
A. Yes, sir. 
Q. Were you in their employ in 1885? 
A. Yes, sir. : 


Q. I want to show you a check which is marked on the back 
“ Exhibit 5, Connelly’s testimony,” dated October 6, 1885, signed by 
A. J. Gillespie & Co., for $19,505.62, and ask you who wrote that 
check. 7 

A. I wrote the check, but did not sign it. 

Q. For what did you draw that check ? 

A. For a draft protested and returned. 

Q. I now show you a draft drawn October 6, 1885, by A. J. Gil- 
lespie & Co. on Rappal, Sons & Co. for $19,505.62.: This draft is 
marked Exhibit E, and I want you to state if that isthe draft that 
you drew that check to take up. | 

_A. It is the same. 

Q. When did you get possession of that identical draft marked 
Exhibit E? , 

A. I got possession of it at the same time I gave this check. 

Q. And the check was drawn the day it bears date ? 

A. Yes, sir. 


Cross-examination by Mr. Brown: 


Q. You got notice before you got this draft that it was refused and 
protested ? 

A. We got notice on Monday, the 5th, that it was: protested on 
Monday and refused. , 

Q. Are you sure you didn’t give a check for the amount of 

312 the discount, which was placed to your credit before this draft 

was returned, and receive the check afterwards ? 
A. Yes, sir; I received the draft at the time I received the check. 


I, Edward W. Taylor, do hereby certify that in pursuance of witiin 
commission, on notice, came before me at my office, in the city of 
Kansas, in the county and State last aforesaid, T. E. Gillespie, Peter 
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Connelly, A. J. Gillespie, John F. Gillespie, and Milton James, who 
were by me severally sworn to testify the whole truth of their 
knowledge touching the matter in controversy aforesaid ; that thev 
were examined and their examination reduced to writing in my 
i presence, on the day, between the hours, and at the place in that be- 

half first aforesaid, and their said depositions are now herewith re- 

turned. 

Given at the city of Kansas, in county of Jackson and State of 
. Missouri, this 16th day of Oct., 1886. 
[SEAL] EDWARD W. TAYLOR, 
Notary Public, Jackson Co., Mo. 


313 NovVEMBER 30TH, 1886. 


CHARLES JAMESON, being first duly sworn, testified on be- 
half of defendants as follows: 


By Mr. Brown: State your name. 
A. Charles Jameson. 
What is your business ? 
. Assistant cashier of the Union Stock-Yards National ,Bank. 
Q. How long have you been so? 
A. Six years last June, I think. 7 
Q. What are your duties as assistant cashier of the Union Stock- 
Yards National Bank ? 
A. Well, everything. 
Q. General utility man ? 
A. Yes, sir. 
Q. Among your duties, what have you to do with the mail which 
is received by the bank ? 
A. I open the mail. | 
Q. You open the mail directed to the Stock-Yards Bank ? 
A. Yes, sir. 
Q. When that mail contains drafts or paper for collection what is 
the usual course of business ? 
A. Perhans I had better te!] it in my own way. At 8 o’clock, 
when I get there in the morning, there is usually a large 
314. ~=mail just come in and I open it and distribute it for the dif- 
ferent desks that it belongs to. Some matters of importance 
I pass over to the cashier’s desk. That to the general ledger goes to 
general book-keeper; collections go to the collection teller. I open 
and check everything. About 11 o'clock another one comes, and 
then, about half past 11, our messenger comes up from down-town 
with a big lot, and I open them all, check them, and distribute them. 
©. What time does the last mail arrive? 
A. Sometimes it don’t come till about 3 o’clock in the afternoon— 
about 3—sometimes a little after, sometimes a little before. 
: Q. Have you been in the habit of receiving many letters at the 
bank from Kansas City, Missouri ? 
Rs Yes, sir; almost every day, I think, ever since I have been 
there. 


Q. 
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Q. Do you know what the course of mail is betwern Kansas City 
and the Union Stock-Yards? When do you receive your mail? 

A. It is my recollection that it is usually received the second day. 

Q. You mean that a letter dated to-day, for instance, the 30th of 
November, would be received upon what day at.the yards? 

A. On the 2nd of December. I shouldn’t expect-our letters to get 
there any sooner. Our letters don’t get away from the bank in time 
for anything except the late mails—any of them. ‘There is no col- 

lection there until afternoon. 
315 Q. I mean the time the Kansas City mail reached Chicago ; 
do you know that? 

. No, sir; I couldn’t state, only just from its coming up to us. 
. Are you a notary ? 

Av Yes, sir; I am. 

Q. Do you act asa notary for the Union Stock-Yards National 
Bank ? 

A. Usually. 

Q. What is your duty as such notary ? 

A. Protest all drafts unpaid unless protest may be waived. 

Q. Do you remember a draft which I hand you, marked Exhibit 
D, for $6,231.10? 

A. It is my mark on it. 

Q. Do you know when you received that draft as assistant cashier 
of the bank? 

A. I received it the day it was protested. 

Q. What date was that? 

A. On the 2nd day of October, 1885. 

Q. What time on that day did you get that? 

A. Couldn’t state that. 

Q. When did you protest it? 

A. I protested it that evening. 

Q. What did you do with it after protest ? 

A. Took it out next morning to see what was to be done about it, 
and I saw F. J. Rappal, Jr. 

Q. Saturday morning ? 

A. Yes, sir; he said send it back and I injected that portion. I 
put that on there so I would know who I had seen; that is a custom 

we have had for our own protection. 
316 Q. You took it oui, you say, upon Saturday, the 3rd of Oc- 
tober? 

A. Yes, sir; either this ora memorandum; usually take a half 
dozen of them ; take a memorandum of them all, and go around 
and see them all—different ones. 

Q. What did you do with it after that ? 

A. Copied it in my book and gave it to the collection teller to 

* return. 

Q. Does your book show the protest of it on October 2nd ? 

A. Yes, sir. 
Q. It is the third one under date of October 2nd, is it ? 

A. Yes, sir. 

Q. And you say that you have in your register of protests which 
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you are obliged to keep by the law, I believe, under date of October 
2nd, being the third one upon that day, the memorandum of the 
protest of this draft, marked Exhibit D? 

A. Yes, sir. 

Q. Did you ever see the draft which I now show you, marked 
Exhibit E? 

A. I have. 

Q. Vwnen did you see it first? 

A. I saw that on the 5th of October. 

. How did you see it? 

A. I opened the mail that that was in. 

Q. When? 

A. On that day. 

Q. Morning of October 5th? 

A. Yes, sir. 


J17 Q. What did you do with that draft upon receiving it? 
A. Opened it as usual and passed it over to the collection 
teller. 4 


@. When was the letter in which it was contained received at 
your bank ? 

A. I found it on my desk that Monday morning when I went 
there. 

(). Was it with other bundle- of letterson your desk ? 

A. Yes, sir; I have a pile that high. 

(). Did it seem to be one of part of that bundle? 

A. I knew nothing out of the way; never thought or heard any- 
thing about it until after I tound it was not to be paid; never knew 
there was anything out of the usual course. 

(). You say you handed it to the collection teller ? 

A. Yes, sir; 1 leave thein on my 

Q. When did you next see it? 

A. I don’t know whether I saw it in the intervening time, but I 
saw it after the close of business. 

Q. On October 5th? 

A. Yes, sir. 

Q. What did you do with it then? 

A. Kept it over night; investigated next morning to see whether 
it would be paid or not; then copied it on here and returned it; 
don’t think this could be till next day. 

(. And you don’t return the draft until you have made a copy? 

A. No, sir. 
318 Q. The copy is made an exact copy of the original paper, 
is it not? 

A. I try to draw it so. 

Q. And what did you do with it upon the 6th of October ? 

A. Passed it over to the collection teller to return. 

Q. Have you the record of your register of the protest of this 
draft? : 

A. There it is, $19,505.62. , 

Q. Then you have in your protest register, required to be kept by 
law, as the 4th item under date of October 5th, the memorandum 
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or record of the protest of this draft or record of the protest of this 


draft, have you? 

A. Ihave. , 

Q. I mean the fourth piece of paper of which you have a record 
of protest? 

A. Yes, sir; that is what I mean. 

Q. Then you didn’t give this draft of 19 thousand and odd dol- 
lars to the collection teller to be returned until the 6th of October? 

A. Qh, no. 

Q. Do you remember this draft, marked Exhibit F, for $691.70? 

A. Yes, sir. : : 

Q. When did you receive that draft, if you did receive it? 

A. The same day. | 

Q. Upon what day was that? 

A. On the Sth. 

@. October 5th, 1885 ? 


A. Yes, sir. 
Q. And what did you do with it? , 
319 A. It went through the same course as—. I judge from 


the order that it is on the collection teller’s book ; that it came 
in in a later mail. : : 

Q. Did you protest that draft? 

A. So I see. 

Q. What did you do with it after protest ? 

A. Passed them both back at the same time to the collection teller 
to return. 7 

Q. Upon October 6th, 1885 ? 

A. Yes, sir. 

(. Have you a record of the protest of that draft? 

A. There it is, 2538. 

Q. 2535 of your | 

A. The third draft protested that day. 

It is stipulated that the defendants, upon the trial:of this cause, 
may use the original protest record kept by the witness, and it is 
understood that the book may not be left as an exhibit, and that 
the same may not be copied into the record. | 


Q. There have been certain letters put in evidence here, or copies 
of such letters, by Mr. Caldwell, collection teller, some letters in 
which erasures are made, and concerning which he says that an 
item was cut out—those letters signed by Mr. Conrad, cashier. I 
will ask you what is the usual routine method concerning the sig- 
nature of such letters and the cutting out of the items—which takes 
place first, and what is the course through which those letters go ? 

A. As I said before, the mail gets there about'8 o’clock. I 

320 getthereaboutthesametin.e. After opening the vault I open 
the mail first thing, and about 9 o’clock the coliection teller gets 

his. He enters them on his ledger and then immediately writes bis let- 
ters. Sometimes he gets them before the 11 o’clock mail comes ; some- 
times he don’t. Then the 11 o’clock mail comes; he puts them upon his 
register; then the half past 11 messenger comes up with a large bundle 
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of drafts, and he gets the drafts ready so they can be taken out as soon 
as possible, and I have the man take those draftsout ; madethatchange 
myselfa yearortwoago. In writing the letter for every draft that he 
has and proving every letter to see that he has the right ones, it 
keeps him till probably one or half past one, some days later than 
that, before he gets through. Then the letters are taken to the 
cashier and signed. 

Q. Before any items are cut out? 

A. Yes, sir; then comes the question of payment from the men. 
These drafts have been—ever since I have been in the bank, 13 or 
14 years—have been left in the offices, 13 Exchange building—all 
that belong there. The drafts are left in each office in the same 
building, and the clerk eomes about 1 or 2 o'clock, and they keep 
it up till after 3, bringing in a batch of drafts with a check paying 

for all of them, or those that are not going to be paid are not 
321 included in the check. They are brought back to the collec- 

tion teller, and about half past 3 he goes to work checking 
immediately ; as a usual thing, he foots up what is paid and what 
is not ; then the cutting out commences. 

Q. By whom ? 

A. By the collection teller. 

Q. The cutting out from the letters ? 

A. From the letters. Inthe mean time they have been sent to 
the cashier, so he is through with them. 

Q. Then, does the cashier see the letters after the cutting out has 
taken place? 

A. No, sir; don’t see them at all. 

@. Or you? 

A. Sometimes I do, because I go around and sometimes help him 


Q. Always do so? 

A. No. 

Q. Is it the general course of your business to do so? 

A. No, sir; I don’t usually trouble anybody if they are getting 
along all right. 

Q. Then, if upon Friday, October 2nd, the cashier nad signed a 
letter tothe Kansas City Bank containing the statement that various 
items were paid or the proceeds remitted for their account and at 
their direction, and afterwards any particular item that was cut out 
of that he would not know of that upon that day, would he? 

A. Wouldn’t know anything about it unless some one told 

him. 
322 Q. Nor would you, as a general rule? 

A. Asa general rule, I wouldn’t. Occasionally the teller 
gets in trouble, his books won’t balance, and as soon as I get through 
I help him out. 

Q. There was put in evidence, in Kansas City, I think, by Mr. 
Connelly, a telegram, dated 10, 5,’85, meaning, I suppose, October 
5th, 1885, Monday, which reads: “ P. Connelly, assistant cashier : 
Rappal, Sons & Company’s $19,000 not paid. Jameson, assistant 
cashier.” Do you remember sending that telegram ? 

25—1004 
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A. I have no recollection of it. 

Q. Isn’t it probable that you sent such a telegram ? 

A. Oh, yes; anything of that kind comes up. Mr. Conrad, as I 
said, signs them, as a rule, but if he is not there I sign them. 

Q. If you don’t remember sending the telegram, then you don’t 
remember at what time you sent it? 

A. No, sir. 

Q. Mr. Connelly says it ought to be received at Kansas City at 2 
p. m., Monday; does that refresh your recollection ? 

A. No, sir; have no recollection whatever; have no doubt if I 
signed one it was done before noon. because I have made it a point. 
I have a little spare time to find out about these protested drafts 

and this was taken on Monday. I don’t know what time in 
323 =the day I knew it that the draft wouldn’t be paid. The boys 

were a little sore on account of getting that on Saturday, and 
I expect he brought it to me; but I have no recollection of it. Mr. 
Conrad was a little ruffed with him on Saturday. 

®. Mr. Conrad was a little bit ruffed with Mr. Caldwell! on Satuar- 
day ? 

A. Yes, sir. 

Q. For not having telegraphed that draft on Friday? 

A. I presume that was the reason ; I signed that telegram. I don’t 
recollect signing it. If it has gone in signed by me I have no doubt 
I did. 

Q. Was anything, so far as you know as assistant cashier of that 
bank or any other capacity, or notary, unusual or not, according to 
custom, in the way these drafts were received, presented, and notified ? 

A. Never knew of anything unusual until Saturday forenoon, and 
I think the first | knew then that this dispatch had not. been sent 
on the $6,000 draft. 

Q. Anything else? 

A. I think the first notice I had of that, Mr. Conrad was going for 
Mr. Caldwell a little. 

Q. Except that non-notification of the non-payment ? 

A. With the exception of that I knew nothing out of the usual 
course. 

Q. Did you ever know or hear, as an officer of that bank, of any 

plan, scheme, intimation of any kind, in which the condition 
324 of Rappal, Sons & Company was to be concealed from any 
person by the bank ? 

A. I have no knowledge—no suspicion of any trouble with them 
until Monday. 

Q. Anything out of the regular course until Monday ? 

A. Until Monday; some time during the day. ; 

Q. Did you ever hear of anything that looked like any conspiracy 
or scheme or plan of any sort to conceal anything respecting Rappal, 
Sons & Company from any person ? 

A. No, sir. 

Q. Or to secure any funds from the Rappals not belonging to them 
from the bank ? : 

A. I never heard of anything or saw anything. 
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Q. Do you know the volume of collections which you receive on 
sight drafts and notes on the average at the Union Stock- Yards Na- 
tional Bank? 

A. No. 

Q. Can you give approximately anything like it? 

A. I should think they would amount to 150 or 200 pieces. 

Q. 150 or 200 pieces for collection a day ? 

A. I should think so. | 

Q. Do you know anything about the volume—I mean the 
amount? 

A. No; J couldn’t say. 

Q. The average ? 

A. That would vary very much; couldn’t say; used to run through, 
but it is too slow work; little amounts. 


325  Cross-examination by Mr. BisBEe: 


. When did you first know that the draft for $5,231.10, Exhibit 
D, was not paid ? 

A. I had it in my clip over night. 

iv Mr. Brown: I will ask you how long have you been in the 
banking business ? 

A. I have been in the banking business 17 or 18 years. 

(). How long have you been connected with the Union Stock- Yards 
National Bank ? 

A. 15 years ago last June. ‘ 

(). I will ask vou, as a bank officer, and from your knowledge of 
banking, whether the non-payment upon presentation of a sight 
draft upon a person iy supposed by banks to convey any knowledge 
or information of their financial condition of the person upon whom 
it is presented. , 

A. Couldn’t say as to that; generally, with us, we have a great 
many commission men who won’t pay a draft until stock arrives ; 
the consequence is that some months my business is very brisk—8 
or 10, sometimes 12, a day. 

Q. Do you consider the non-payment 

A. Frequently they pay the next morning. 

(. Do you consider the non-payment or non-acceptance of a sight 
draft sent to you for collection, concerning which you know nothing 
more than it is sent for collection, any indication of the financial 

condition of the drawee ? 
326 A. Take it as a mere matter of course. If a man don’t 
want to pay his drafts he is 

Q. May have a good many reasons for it, may he not? 

A. Yes, sir; we have quite a number of commission men who 
won’t under any circumstances pay a draft until the stock arrives. 


Cross-examination resumed by Mr. BIsBEeE: 
Q. It is usual, isn’t it—drafts are drawn against assignment of 
stock ”? 
A. Greater proportion we have. 
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Q. Nearly all of them are so drawn? 
A. Yes, sir. 
Q. It is presumable, is it not, that when a draft comes in against 
a commission merchant, drawn from out of town on a commission 
merchant, that there is a shipment of stock connected with it ? 
A. We know nothing about shipments unless bills of lading are 
attached. 
Q. Isn’t it a matter of fact that usually when a draft is drawn on 
a commission merchant it has relation to a shipment of stock ? 
A. I presume so. 
Q. That has been your experience ever since you have been at 
the stock-yards? 
A. Yes, sir. 
Q. Now, then, you say that you had this draft of $6,231.10 on 
your spindle over night—that is, you got it — night, 
327 October 2nd, didn’t you ? 
A. October 2nd; yes, sir. 
And you protested it Friday afternoon ? 
. Yes, sir; I see that is dated 
. And you held it 
Until the next morning. 
When you entered it up in your protest register ? © 
. Yes, sir; previous to entering it I presented it at Rappals’ 
office, or a memorandum of it, and “they refused to pay it. 
Q. When did you do that, F riday or Saturday ? 
A. Saturday morning. 
Q. It was presented on Friday by the collection teller? 
A. Yes, sir. 
Q. And then you presented it again, or a memorandum of it, on 
Saturday morning? 
A. Yes, sir. 
Q. That was after it was actually protested ? 
A. Yes, sir; it was protested before. 
Q. Didn't you know that day, Friday, that the Rappals were about 
to fail ? 
A. No, sir. 
Q. Didn’t know that until Monday ? 
A. No, sir; [ didn’t known it Saturday. 
Q. Didn’t you know it Saturday ? 
A. No, sir. 
Q. Had no suspicion of that fact until Monday ? 
A. No suspicion of anything out of the usual course. 
Q. Until Monday ? 
A. Until Monday. 
328 Q. What time Monday was that? 
A. First I. knew there was anything wrong, weht around 
there with the big draft. 
Q. $19,000 draft ? 
A. Yes, sir. 
re And they didn’t pay it? 
sea oat didn’t pay it. 
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Q. And you knew that Monday forenoon, didn’t you? 

A. I don’t know what time of the day it was Monday. I knew 
some time during the day Monday. I asked Mr. Conrad a question 
in regard to the Rappals, which he didn’t answer or told me he 
didn’t know, and I made no further inquiry. 

Q. What did you ask him? 

A. I asked him whether they quit paying. 

Q. Whether they quit paying? 

A. Yes, sir. 

Q. Do you know what he said ? 

A. He said he didn’t know, but I didn’t believe it and I didn’t 
ask anything further. I think he said he didn’t know anything 
about it. 7 

Q. Indications were pretty strong they had quit paying? 

A. Well, I thought so. 

Q. They did fail on that Monday, didn’t they ? 

A. They failed to pay their drafts. 

Q. And there were two drafts on Monday, the 5th of October ? 

A. Yes, sir. 

Q. Amounting to some $20,000, those two together ? 

A. About $20,000. 
329 Q. With relation to the matter of mails, you say there are 
three deliveries of mail a day at your bank? | 

A. Yes, sir. 

Q. One about 8 in the morning? 

A. Yes, sir. 

Q. One about 11 in the forenoon ? 

A. Yes, sir. 

Q. And one about three o’clock in the afternoon ? 

A. Yes, sir. 

Q. Now, the mail that comes in that 3 o’clock in the afternoon 
you don’t open that same day you get it? 

A. Every day except Saturday ; do then if I am there. 

Q. Then you open it on Saturday? 

A. Yes, sir. 

Q. Now, then, other days than Saturday when you open three 
o’clock mail and find drafts in it,and you frequently do, don’t you? 

A. Yes, sir. 

Q. What do you do with them ? 

A. Look at them and see if there is anything pressing—needs 
attention, and if there is not, I set it to one side till the next morn- 
ing. 

Q. That won’t go in 

A. Too late to collect anything. 

Q. Usually go in the drafts of the next morning unless there is 
something pressing about it ? 

A. Yes, sir. 

Q. A letter leaving Kansas City in the evening, as for in- 

330 stance, this evening, would reach the Stock- Yards Bank at 3 
o’clock to-morrow afternoon, wouldn’t it—the second day at 

3 o'clock in the afternoon, wouldn’t it? 
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A. What time does it leave Kansas City ? 
A. About 7 o’clock in the evening; a letter leaving Kansas City 


this evening 

A. 7 o'clock p. m.? 

Q. Yes; or about then; don’t remember just when the train 
leaves—it is 6. 40; that mail gets to the stock-yards about 3 o’clock 
next day, don’t it ? 

A. I should think not. 

Q. Don’t you get letters in that mail from Kansas City ? ? 

A. I don’t remember of ever getting any. 


Q. Don’t you think you would get any at 3 o'clock in the after- 


noon? 

A. No, sir. 

Q. Ifa letter left Kansas City 

A. We have had some trouble from East St. Louis about letters 
getting in the 3 o’clock mail, but I don’t think we ever got any from 
Kansas City excepting in the morning mail. 

Q. If a letter leaves Kansas City in the morning, when would you 
get it—suppose a letter left there this morning ? 

A. Might possibly get ni 

Q. To-morrow morning, wouldn’t it ? 

A. I should think if a mail left there —6 in the morning — might 

get in probably next day in the late mail—might straggle in. 
331 Q. Do you know that a letter posted at Kansas: City and 

leaving there in the 6.40 mail in the evening would:not reach 
the stock-yards about 3 o’clock next day ? 

A. I shouldn’t expect it to. 

Q. You wouldn’t think it would ; do you know ? 

A. I have some letters—I have opened the mail there for years, 
and I have no recollection of getting that kind of mail; the 3 o’clock 
mail is almost invariably Southern or Eastern mail. 

Q. They usually get Kansas City mail in the morning ? 

A. It is invariably so, I think. 

Q. What time in the morning ? 

A. Get some of it at 8 o’clock ; and if it should happen to be de- 
livered in the delivery here we get it at 11 o’clock. 

Q. Either at 8 or 11 in the forenoon ? 

A. Generally, I think, in the 8 o’clock mail. 

Q. Don’t you mail some of your letters in the morning at the 
stock-yards ? 

A. No. 

Q. Not any letters ? 

A. No. 

Q. Don’t mail any till night ? 

A. Sometimes a man will want to mail a private letter of his 
own, and he will go outside and put it in the box. In the after- 
noo" collector comes to the bank and gets it. 

Q. What do you know about Rappal, Sons & Company: owing the 
Union Stock- Yards National Bank during this time these drafts 
were coming in? 
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O32 A. Well, I don’t know much about it; matter I paid very 
little attention to. 

Q. Do you know anything about it? 

A. Knew they were overdrawn some—how much I couldn’t say. 

Q. Do you know how much they were overdrawn on the 2nd of 
October ? 

A. Haven’t the least idea. 

Q. Can’t give an approximate amount? 

A. No, sir. 

Q. You knew they had some notes under discount ? 

A. I believe there was a note there, but I ain not positive about 
that. 

Q. Don’t you know they had been overdrawn for 3 or 4 months 
previous to that for a large amount most of the time? 

A. Knew they had been overdrawn. 

@. Well, a large amount? 

A. Considerably. 

Q. Sometimes as high as ten, fifteen, or twenty thousand dollars ? 

A. Yes, sir. 

@. You knew that fact ? 

A. I knew it. 

Q. You knew that when you opened these letters containing these 
drafts ? 

A. Yes, sir. 

Q. Have you any independent recollection about opening the let- 
ter containing the $19,505.62 draft? 

A. I can’t say that I recollect that one particularly. 

Q. You don’t recollect it; you don’t know, then, just when 
333 you opened the letter containing that draft, do you? 
A. I know it was Monday morning. 

Q. Do you recollect the fact of opening it? 

A. Only from my business. This thing I do when I get there in 
the morning. The boys all get the mail. 

Q. That is all you do recollect about it? 

A. Yes, sir. 

Q. Now, in relation to this $19,505.62 draft; was that sent by the 
collection teller to Rappals for collection Monday morning ? 

A. I don’t know. 

Q. Do you know anything about it? Don’t you know that Mr. 
Conrad took that draft? 

A. No, sir. 

(. You don’t know that? 

A. I don’t know that. 

Q. And you don’t know what Mr. Conrad did with it? 

A. No, sir. 

Q. Did you send that draft for $19,505.62 to Mr. Caldwell’s desk 
Monday morning? 

A. I put them on the corner of my desk and he comes and gets 
them, check the letter and put the draft in the latter, and he takes 
the whole thing. 

Q. Do you know about there being a large amount of money de- 
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posited in your bank, between the ist and 5th of October, by Rappal, 
Sons & Company ? 

A. I presume there was. 

Q. Do you know anything about it? 


A. No, sir. 
334 Q. You don’t know whether they deposited any money or 
not? 


A. Not of my own knowledge. 
Q. You don’t? 


A. No, sir. 

Q. Have you any knowledge—official or personal kuiowledge— 
that they did? 

A. I have no doubt they did. . 


Q. Your recollection is they did? 

A. Yes, sir. 

Q. Quite a large amount? 

A. Don’t know what shape it was in; all those things go through 
—; we take in and pay out a million dollars a day. 

Q. Do you have any charge of your customers’ ledger in the 
bank ? 

A. Yes; individual ledgers. 

Q. Do you keep the run of those yourself? 

A. No, sir. 

Q. Who does? ' 

A. The individual book-keepers. 

Q. Does the cashier? —. ) 

A. Cashier and president have charge of the overdrafts. 

Q. And that don’t come into your de ‘partment ? 

A. Not if I can help it. 

Q. I am asking you as a matter of fact. 

A. No, sir; not when they are there—have nothing to do with it. 
Did you have any conversation with Mr. E. Wasltburn, the 
president of the bank, about the Rappals, on Friday, Safurday, or 
Monday, October 2nd, 3rd,.and 5th ? 
339 A. Don’t think I saw him to speak to him. 
Q. Did you have any conversation with Mr. Conrad, the 
cashier of the bank, in relation to it? . 

A. [ asked no question except along in the afternoon, Monday, if 
they had—don’t know exactly what word I used, but. substan- 
tially, if they failed to pay, and he rather peev ishly answered, I 
don’t know anything about it. 

Q. Where were you when Mr. Caldwell had his conv ersation with 
Mr. Conrad with relation to a telegrams not being sent to Kansas 
City of the non-payment of the $6,200 draft? 

A. Well, I was at my desk, and Mr. Conrad was —s 
behind me, and something was jarring, and I found it not—scolding 
Mr. Caldwell; that was the first I knew 

Q. When was that? 

A. Some time on Saturday; don’t know wheat time of theday. I 
don’t fix it. : 
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Q. You heard some conversation between Mr. Caldwell and Mr. 

Conrad in relation to that telegram ? 
A. Yes, sir. 

Q. But you can’t repeat that conversation ? 

A. No, sir; just knew that Mr. Conrad was a little out of humor. 

Q. When you protested this $6,231.10 draft on the 2nd of October, 
didn’t you know that the Rappals were a little out of condition 
financially ? 

A. Never had a suspicion of it. 

Q. How did it happen that in your protest register here 
336 the draft dated October 3rd for $691.70 got in your register 
before the one for $19,000, dated October Ist? 

A. I had them all on my desk together, and one happened to be 
the handiest to pick up; that is all. 

Q. Do you protest drafts in the order in which they come in? 

A. No, sir. 

Q. Don’t pay any attention to that? 

A. No, sir; one day is a job with us. 

Q. And in relation to the entering of the drafts in the collection 
register,what is the system—those that come in at the 8 o'clock 
mail entered first ? 

A. Yes, sir. : 

(2. And those at 11 o’clock are then entered ? 

A. Yes, sir. 

@. And then those that come in at 3 o’clock are entered ? 

A. The 3 o’clock ones, unless there is something special, lay over 
till morning; very seldom; nearly all eastern mail. 

Q. Most of these entered next morning? 

A. Run along days at a time. 


Redirect examination: 


(. That mail, you say, is usually eastern mail ? 

A. Usually. 

Q. You spoke of hearing Mr. Conrad and Mr. Caldwell’s conver- 
sation about a telegram, and that Mr. Conrad was out of humor. 
You said, I think, that he was out of humor with Mr. Caldwell for 

not telegraphing ‘ ? 
337 A. That is the way I understood it. 

Q. Have you or not many accounts at your bank largely 
overdrawn—did you have largely overdrawn—in September and Oc- 
tober, 1885? 

A. Well, we have a good deal’ more than I like, at a time. Yes; 
we have a good many. 

Q. You spoke about something said. I think the expression oc- 
curred in Mr. Bisbee’s question. The Rappal,Sons & Company did 
fail Monday? What was your answer to that? 

A. I said they failed to pay the drafts; that is all I know 
about it. 

Q. You don’t know whether they were bound to pay the drafts or 
left any obligations outstanding after Monday ? 

A. Hadn’t the least idea. 

26—1004 
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Q. So far as you know, they were not insolvent then, arid are not 
now ? 

A. Not to my knowledge. 

Q. So, when you spoke of failure, you meant merely tp pay the 
drafts, as you say? 

A. Yes, sir. 


338 NoveMBER 30TH, 1886. 
Lewis L. Troy, being first duly sworn, testified on behalf 
of defendants as follows 


By Mr. Brown: What is your name ? 

A. Lewis L. Troy. 

m4 W hat is your business ? 

. Chief clerk of the railroad mail service of the 6th! division, 
comand the Northwestern States. : 

@. Where? 

A. Here, at Chicago; superintendent’s office in Chicago. 

Q. Were you so in September and October, i885? 

A. Yes, sir. 

Q. Can you tell us what the course of mail was between Kansas 
City and Chicago—coming east from Kansas City to Chicago—dur- 
ing those months of September and October, 1885 ? 

A. Yes, sir. 

Q. W ill you please state what mails arrived here from Kansas 
City and what hours they : arrived here and what hours they reached 
the Chicago post office 

A. There are two whi daily from Kansas City to C hicago—one 
is dispatched in the morning, say, between 7 and 8 o élock from 
Kansas City—of course, I couldn't give the exact time in force then, 

but it is between 7 and 8 o'clock in the morning—-and they 

arrive at Chicago the following morning, say 6 o’clock 
); the second mail would be dispatched from Kansas 
6 and 7 o'clock in the and arrive at Chicago 
‘ing afternoon between 2 ots 3 o'clock, say 2.50. 

ime do they arrive at the post office ? 

30 minutes after the train is due at the ae say 3 

ie afternoon, and by 7 o'clock in the morning at the 

latest. 

Q. Can you tell whether letters directed to the Union Stock-Yards 
National Bank, Union Stock-Yards, Illinois, come to the Chicago 
office? 

A. Yes, sir; they are treated just the same as if they were ad- 
dressed to Chicago, Illinois. 

Q. They came “in those mails, then ? 

A. Came in directed packages to Chicago ? 

Q. What is then done with the letters directed to the-— 

A. Distributed in the various divisions of the Chicago post office 
to the different carriers running from the main office and from the 
different sub-stations, including the Stock-Yards, and sent out in 
pouches from the stations, and sent by the wagons to the stations’3 
or 4 times a day. 
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Q. Letters directed to the Union Stock-Yards are treated in what 
way ? 7 
A. Placed in a package marked Stock-Yards’ station, at the main 
office, and placed in a pouch labeled Stock-Yards, and sent by a 
wagon to the Stock Yards. 

(. Do you know how long it takes ? 
340 A. Don’t know the time they allow to go to the Stock- 
Yards. 

Q. That can be obtained from those persons having charge of that 
particular department ? 

A. Yes, sir. 

Q. Do you know what time mail leave or did leave Chicago for 
Kansas City ? 

A. There has been but very little change in the leaving time of 
those mails. Mail leaves on a train departing from Chicago at noon 
and one 10.30 at night; possibly last year it may have been as early 
as 9.50 at night. Mail leaving here at noon is due at Kansas City 
the following murning, and mail that leaves here at night reached 
Kansas City the next evening at 6 or 7 o'clock, perhaps 8—some- 
times as late as 8. 


Cross-examination by Mr. BisBEE: 


Q. What railroad carries mails between Kansas’ City and Chi- 
cago ? 

A. Mail from Kansas City and Chicago are sent almost entirely 
over the Hannibal & St. Joseph and Chicago, Burlington & Quincy. 
There is a very small mail sent over the Chicago & Alton, but it 
doesn’t amount to but a very few letters. 

(). The chief mail is carried over the C., B. & Q. route? 

A. Yes, sir; being railroad post offices on all trains from here to 

Kansas City on that route, letters all come made up. 
J41 (. The mail, then, would leave Kansas City at 6.40 in the 
evening ? 

A. Yes, sir; between 6.40 or 7 o’clock ; don’t know the exact time 
now. I think it is 7 o’clock or, perhaps, a few minutes after 7, but 
what it was last year I couldn’t say exactly. It now leaves Kansas 
City at 7.10 in the morning and 6.55 at night. 

(). But last year the hours were a little different ? 

A. Perhaps not a variation of over 30 minutes. 

Q. What times does that mail arrive in Chicago in the afternoon? 

A. Due at 2.30; gets to the post-office by 3 o'clock. i : 

Q. The mail that leaves Kansas City at 6.55 in the evening arrives 
here at 2.30 the next afternoon ? 

A. Yes, sir. 

Q. And the mail that leaves at 7.10 in the morning arrives here 
about 6.30 or 7.30 ? 

A. Arrives now at 6; for a long time back arrived here, I think, 
before 6 o’clock ; not at the depot ; 5.45 is the exact time; be at the 
post-office by 6.15. 
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342 NoveMBER ‘30TH,- 1886. 


JAMES DoNAHUE, being first duly sworn, testified on behalf 
of defendants as follows: 


By Mr. Brown: What is your business ? 

A. Iam foreman of the stamp table and receiving and dispatch- 
ing city mail. 

Q. Did you occupy that position in September and October, 1885? 

A. Yes, sir. 

Q. During September and October, 1885, when did the mails 
from Kansas reach the Chicago post office, in the morning and in the 
afternoon ? 

A. To the best of my opinion, the mails arrived at 6.45 in the 
morning and about 2.50 in the afternoon to 3. 

Q. At the post office or the depot ? 

A. At the office. 

Q. Now, then, wher did the mails from Kansas City,:that reached 
the posi office in the morning about 6.30 o'clock, leave the Chicago 
post office for the Stock- Yards ? 

A. We close at 9.25. ? 

Q. The wagon leaves at that hour ? ' 

A. Wagon leaves at half past nine. 

Q. With reference to the mail that reached the post office here at 
2.50 or 3 in the afternoon, when do the wagons leave the post office 
for the Stock-Yards with that mail ? 

A. We closed that mail at that time—at 3.830—and the wagon left 
about 3.35 or 4. 

@. For the Stock-Yards ? 
343 A. For the Stock-Yards; yes, sir. 
Q. Would the mail that left the Chicago post office a half 
past 3 or 3.40 for the Stock- Yards contain letters from Kansas City ? 

A. It ought to; yes, sir; should do so. 

Q. Do you know how long it takes the wagons to carry the mail 
from the Chicago post office to the post office at the Stock-Yards ? 

A. No, sir; I don’t; couldn’tsay. AIl I have charge of is receiv- 
ing and dispatching. 


344 NoveMBER 307TH, 1886. 


GrorGE T. WitiiAMs, being first duly sworn, testified on 
behalf of defendants as follows: 


¢ 


By Mr. Brown: You have testified in this case before; I believe ? 

A. Yes, sir. 

Q. You then testified that you were in September and October 
and still are an officer of the Union Stock-Yards and Transit Com- 
pany? 

A. Yes, sir. 

Q. What officer ? 

A. Secretary and treasurer. 

Q. Are you familiar with the customs and the course of business 
at the stock-yards ? 

A. Yes, sir. 
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Q. Of property which is consigned to the stock-yards company or 
through the stock-yards company to other persons ? 

A. I know the customs and rules of that business. 

Q. When you testified in this case before you produced, and by 
stipulation took away again, certain orders pertaining to the trans- 
actions which are discussed in this case; have you those orders with 
you? 

A. I have. 

(©). Will you please produce them ? 

A. These four orders, I believe. 

Q. Do you remember whether those orders came to you 
345 and your company through Rappal, Sons & Company or di- 
rected ? 

A. I can’t state from memory as to these, from the fact that, of 
course, they come to my office from different —, and don’t come 
direct from them, perhaps; but my impression is they were pre- 
sented by Rappal, Sons & Company. 

Q. Assuming that these orders came to you through Rappal, Sons 
& Company, I will ask you whether if Rappal, Sons & Company pre- 
sented these orders to you upon October 5rd and the cattle mentioned 
in said order arrived at the stock-yards upon the morning of the Srd of 
October, you would have diverted the consignment of those cattle or 
delivered them to any other persons had you received instructions 
by wire from A. J. Gillespie & Company or any other person in 
Kansas City upon Friday, the second of October? 

A. No, sir. 

Q. Mr. Gillespie has testified in this case that in a certain contin- 
gency, which he says didn’t happen, he would have changed by tele- 
gram the consignment of the cattie mentioned in this order. My 
question to you is whether he could have so.changed the consign- 
ment of the cattle mentioned in this order by telegraph, assuming 
that this order was then in the hands of Rappal, Sons & Company, 

in the mail, directed to Rappal, Sons & Company, and the 
346 = cattle were en route, so near the stock-yards as to arrive the 
next day—next morning? 

A. Couldn't change the consignment; that is stated on the bills 
or upon an order—the telegraph order. 

Q. Without the consent of the person 

A. Without the consent of the party they are consigned to or by 
the order of the railroad company or by legal process to change. 

Q. What do you mean by legal process ? 

A. There is such a thing as stopping a shipment of cattle or a de- 
livery of cattle by legal process. 

Q. You mean, by legal process, attachment and execution ? 

A. Attachment and execution or replevin. 

Q. Would vou have used an instruction by wire to you, signed A. 
J. Gillespie & Company, not to deliver the cattle mentioned in that 
order to Rappal, Sons & Company if they presented that order? 

A. If this order was presented first before the telegram ? 

A. No; suppose the telegram was received Friday night and this 
order was presented Saturday morning? 
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A. Well, I couldn’t change the consignment of the bills by any tel- 
egram, and had this been presented Saturday morning I would not 
have changed it; would not have changed it any way, by tele- 
graph order, without the consent of both parties in this case, Rappal, 

Sons & Company or by order of the railroad company. 
347 Q. What is the custom of the railroad company in relation 
to changing consignments ? 

A. They don’t usually. do it; if they do they have got to assume 
the responsibility themselves. 

Q. What responsibility do they assume? 

A, The claim that the consignee might have upon the stock. 

Q. In whom does the right to the possession of those cattle, so far 
as the Union Stock- Yards Company is concerned and the railroad is 
concerned, appear to be by that order, or would it appear to be by 
that order before Rappal, Sons «& Company was endorsed upon the 
back of it? 

A. That order and the bills both together leave the ownership of 
the stock in Rappal, Sons & Company. 

Q. Would you undertake to say whether or not they were right- 
fully entitled to the possession of those cattle? 

A. That would not be a matter for us to investigate, oinly to take 
the bills and the order as thev read. 

Q. As to this order, I will uth you if there is any difference in 
your testimony ? 

A. This is Quinlan, Montgomery & Company to A. J. Gillespie & 
Company, endorsed over to Rappal, Sons & Company by A. J. Gil- 
lespie & Company, and the stock delivered to Rappal, Sans & Com- 
an 
QI ask you whether your testimony as to the possibility of 

changing the consignment of cattle referred to in that order 
o48 by the telegram sent October 2nd would vary at all from that 
which you “have alre: ady given ? 

A. Be the same in this case, same as the other; all alike in that 
relation. 

Q. Can you tell when the cattle mentioned in that ordér arrived ? 
By that order I mean an order: dated, office of A. J. Snider & Com- 
pany, October 3rd, 1885; refers to one ear of cattle. 

A. That car of cattle was received on October 6th at-the stock- 
yards. 

Q. Wi as that delivered to Rappal, Sons & Company upon this 
order 

A. Yes sir. | 

Q. Then I understand you to say that you would not have deliv- 
ered these cattle otherwise than as ordered by these four different 
orders from Rappal, Sons & Company without taking the responsi- 
bility of determining the ownership and subjecting yourself person- 
ally responsible to Rappal, Sons & Company ? 

A. Certainly. 

Q. Would you have done that at the request, by wire or otherwise, 
of A. J. Gillespie & Company, unauthorized by legal process ? 

A. No, sir. 
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Cross-examination by Mr. BisBpre 


Q. The great bulk of cattle that come into the Union Stock-Yards 
are consigned to commission merchants for sale on commission, are 
they ? 
349 A. Yes, sir. 
Q. Do the railroad companies that bring in cattle turn 
their cattle over to the stock-yards company itself directly ? 

A. They do. 

Q. And your company pays the freight on those cattle, don’t it? 

A. To the alinael company—yes, sir. 

Q. And you require of commission merchants a bond that they 
will pay you that freight, and it is usually paid about once a week, 
isn’t it? 

A. Twice. 

Q. You do require that bond of them ? 

A. We require bonds of commission men that wish open accounts— 
ves, sir. 

Q. And you usually send in your bills twice a week and collect 
the freight and other charges that you have? 

A. We do. 

Q. Now, in a case like the rw I show you, dated October Ist, 
1885, for 21 cars of cattle, how do you come into possession of the » 
order which I have just shown you, signed by Quinlan, Montgom- 
ery & Company, directing your company to deliver those cattle to 
A. J. Gillespie & Company ? How did you come into possession of 
that paper itself—the order ? 

A. I must answer in this way: From the manner it is endorsed 
it must have come through Rappal, Sons & Company. 

Q. That is, they brovght it to your office? 

A. Presented or sent it to our office. | 
300 Q. Do you know whether they presented that order before 
or after the cattle arrived at the stock-yards in your posses- 
sion ? 

A. That I can’t say, because personally I don’t receive all these 
orders, Sometimes the order may get in a short time before the 
stock arrives, but usually after. 

(). The order usually comes afterwards ? 

A. Occasionally comes afterwards and occasionally before the 
arrival. 

(). This order, you say, from the endorsement on the back, which 
is “ Deliver to Rappal, | Sons & Company.—A. J. Gillespie & Com- 
pany,” was brought to your office, as you think, by Rap pal, Sons & 
— iny after the cattle arrived at the stock- yards? ! 

That I can’t say—whether it was after or before in this case ; 
im recollect that myself. 

(). Ilave you anything to show whether or not you got the order 
before or after you got the cattle ? 

A. Well, there is ‘nothing that wou!d show it, from the nature of 
the business; would not show it—nothing could show it—unless a 
memorandum was made of the hour and time; that is not done. 
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Q. Now, if those cattle came into the stock-yards on Friday night 
and the order didn’t come until Saturday morning, if you had been 
notified and directed by A. J. Gillespie & Company and by the rail- 

road company that shipped those cattle not to deliver them 
301 ‘to Rappal, Sons & Company on Saturday, should you have 
delivered them in spite of those orders? 

A. Not upon Gillespie’s order I would not. Upon the railroad 
company’s order—I would take the railroad company’s order. By 
my answer I mean that [ would not have stopped the delivery of the 
cattle to Rappal, Sons & Company merely upon the order of A. J. Gil- 
lespie & Company, but on the order of ‘the railroad company deliv- 
ering the cattle not to deliver them to Rappal, Sons & Company we 
would have held them. 

Q. If those cattle came into your possession on Friday night, and 
before you had delivered the cattle to anybody, while they were in 
your possession or the stock-yards company’s possession, if you had 
had notice from the railroad company not. to deliver them to Rap- 
pal, Sons & Company, you would not have delivered them, you say? 

A. Upon their notice to change the bill or to hold stock we always 
hear to that notice. 

Q). Either change the consignment or hold the stock ? ‘ 

(. If they order us to change the consignment or hold the stock 
we will obey that order, the railroad company delivering the stock. 

Q. Now, isn’t it true that it sometimes h: appens that the shipper 

of stock revokes the order of deliver y or cancels it by telegraph 
852 and directs you to hold the stock for further advices or fur- 
ther directions? Don’t that happen often ? 

A. Sometimes there are such orders; a printed telegraph order 
that I have seen occasionally—one or two—up there. 

Q. If you knew that drafts were drawn on a large shipment of 
cattle—very large shipment of ce: and the shipper was a re- 
sponsible party, and the cattle came into your possession, and the 
commission merchant they were consigned to had failed and refused 
to pay the drafts drawn on those cattle, and you were notified by 
the shipper to hold those cattle for further orders, wouldn’t you hold 
them for awhile? 

A. I have got no rigitt to hold the cattle. 

Q. lam asking what you would do. 

A. I would not be directed—do any different from what the orders, 
written orders, or the bills read. 

Q. If the written order was countermanded by the shipper him- 
self while the cattle were in your possession and asking you to hold 
these cattle for further advices wouldn’t you hold them ? 

A. Couldn't. 

Q. But would vou? 

A. No, sir; because the order of the party holdirg the order we 
consider is the party that stock belongs to or that has jurisdiction 

over it, and we consider that he has an interest, and if there 
353 is anything to be protected he is to be protected the same as 
the shipper, because there are’so many advances made on 
stock; that rule follows. 
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Q. It often happens that the consignee has advanced on stock ? 

A. Yes, sir; consequently we require his consent, together with 
the order, by telegraph. 

Q. If you knew that the consignee had failed and refused to pay 
the drafts drawn on a shipment of cattle, and the shipper counter- 
manded the order and asked you to hold those cattle, under those 
circumstances wouldn’t you hold them ? 

A. I would have no authority, excepting upon my.own responsi- 
bility, to hold them. 

(. What would be the responsibility if you had the cattle in your 
possession ? 

A. Can’t tell what claim there would be by the consignee, not 
knowing his claim. 

Q. But supposing he had failed, was absolutely insolvent, and re- 
fused to pay the drafts drawn on the cattle and had made no ad- 
vances on the cattle and you had directions to hold them, what re- 
sponsibility would you take? 

A. I wouldn’t assume the responsibility ; I would only act in this 
wise: I would advise him that the stock was held. I couldn’t shut 
him out if he made a demand for the stock. 

Q. If the consignor should revoke the order on you in relation 

to who the cattle should be delivered to, what right would. 
so4 you have to deliver the cattle to the party after the order 
was revoked ? 

A. Couldu’t deliver them until further orders if he revoked them. 

Q. Until further orders ? 

A. Yes, sir. 

Q. You speak in your direct examination of these papers indicat- 
ing the ownership of cattle indicated that Rappal, Sons & Company 
owned these cattle. Did they indicate anything in the worid ex- 
cept that these cattle were consigned to Rappal, Sons & Company ? 

A. I don’t mean to say that they would indicate that they were 
the actual owners of the stock, but parties to whom the stock should 
be delivered when consigned. 

(. You mean they will indicate that Rappal, Sons & Company 
were entitled to the possession of these cattle to sell? 

A. For the stock. I don’t know whether—the natural course of 
business, of course, is when stock is consigned—sent there to be 
shipped—sold on commission; but in this identical case or any par- 
ticular case it is their right to have the possession, according to the 
directions of the bills and orders. 

Q. And in tie natural course of business the commission mer- 
chant sells the cattle and accounts to the shipper for what is due 
him ? 

A. Yes, sir. 
355 Q. What is going to him—for the proceeds of the cattle? 
A. Yes, sir. 


Redirect examination: 


Q. You say that upon the orders of the railroad company which 
brings in the stock you would take those orders and change the con- 
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signment of the stock as they may direct. I will ask you'why you 
do that? 

A. The railroad companies have the right, in transacting the busi- 
ness, from the very fact that it is necessary sometimes to make 
changes—to change and rectify their bills at any time before the 
bills are taken up by the consignee. They have the right—that is 
understood between the railroad company and the stock-yards com- 
pany that they have the right to make any changes upon. the bills 
delivered to the stock-yards company as to consignor, consignee, or 
charges, if done before the consignee has taken up the bills. | 

Q. Now, suppose that is the arrangement or contract between the 
stock-yards company and the railroad—suppose by following that 
course the stock-yards company should become liable or respon- 
sible—what course would you then take? 

A. The responsibility would rest upon the railroad company that 
gives that order. | 

Q. There is a reclamation upon the railroad company ? 
306 A. Yes, sir; if there is any claim presented to the com- 
pany in consequence of that change. 

Q. Then, what you say amounts to this, that you take whatever 
risk there may be in any such change and hold the railroad com- 
pany responsible for whatever loss to the company ” 

- A. Yes, sir. 

Q. What are your relations with the railroad company—are you 
generally indebted to them, or they to you? 

A. We are generally indebted to them. 

Q. And have in your hands security for any such losses, I sup- 
pose, of large sums? 

A. The nature of the business between the stock-yards company 
and the railroad company is such that the stock-yards company, for 
a certain class of business, is in debt to them generally all the while, 
and the railroad company is owing the stock-yards company fora 
certain class of business. 

Q. Is the balance quite large in favor of the railroad ? 

A. Yes, sir. 

Q. Amounting to a quarter of a million dollars frequently ? 

A. Not as much as that; frequently runs over $100,000—some 
roads. | 

Q. Will you indicate on what roads the cattle that are included 
in those four orders came? 

A. The bills show for themselves. 

Q. Just state, please. 
oo7 A. 20 cattle by the C., B. & Q. railway; 16 cars of cattle by 
the Chicago, Burlington & Quincy, and 4 cars by the Chicago, 
Burlington & Quincy, and 7 cars by the Chicago & Alton, 

Q. Then the roads bringing these cattle to the stock-yards were 
the Chicago, Burlington & Quincy and the Chicago & Alton ? 

A. Yes, sir. 

Q. In cattle coming from Kansas City, I will ask you whether 


such cattle are brought through by the same road? Those cattle 
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which are delivered to you by the Chicago, Burlington & Quincy 
would leave Kansas City by the same road, I suppose? 

A. The Chicago, Burlington & Quincy, I think, control the entire 
line; possibly don’t own the entire line, but it is under their control, 
and they run the stock through direet. 

@. And so with the Chicago & Alton? 

A. Yes, sir. 


308 NOVEMBER 30TH, 1886. 


EL_MER WAsHBuURN, being first duly sworn, testified on be- 
half of defendants as follows: 


By Mr. Brown: Your full name is Elmer Washburn ? 

A. Yes, sir. 

(. You have been already sworn in this case, I believe, and at 
that time you testified that vou were president of the Union Stock- 
Yards National Bank, one of the defendants in this case ? 

A. I presume so; that is the fact. 

(. And what is your connection with that bank, so far as the 
inanagement of its business goes? ‘To what extent do—are you the 
general : 

A. Iam general superviser—superintendent of it all, and more 
especially attend to the loans, overdrafts, and bills of exchange. 

(). You make it your object, Mr. Washburn, I take it, to be gen- 
erally cognizant with the business of the bank? 

A. Yes, sir. 

Q. Upon whom does the responsibility of the management of the 
bank fall principally ? 

A. If anything went wrong it would reflect upon the president 
and cashier both. 

(). But you have as much of the responsibility as anybody, I 
suppose ? 

A. Quite as much; more, probably. 
309 (). How long have vou been the president of the Union 
Stock-Yards National Bank ? 

A. Four years the 12th of December. 

‘). What was vour business before that time? 

A. National bank examiner. 

(). About how many banks did you have under your jurisdiction 
for examination during that time? 

A. From 95 to 106 or 108—somewhere along there. 

(). How often did you make an examination? 

A. Once a year in the country and twice a year in Chicago. 

(). What geographical extent ? 

A. Northern judicial district of Illinois and the southern 3rd and 
4th tiers of counties in Wisconein. 

Q. Are you acquainted with the firm of Rappal, Sons & Com- 
pany ? 

A. I am. 

(. Are you acquainted with the separate members of that firm? 


A. lam. 
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Q. F. J. Rappal, Sr., F. J. Rappal, Jr., and Lawrence L. Rappal ? 
A. Know them all. 

Q. How long have you known them individually ? 

A. | have known Mr. Rappal, Sr., for some 15 years. 

Q. Where did you first know him ? 


A. Joliet. 
Q. What business relations did you have with him at that 
time ? 
360 A. At that time I was warden of the prison and Mr. Rap- 


pal or Rappal & Adler were engaged in the market business, 
trading cattle, &c.; had some dealings with them as warden of the 
penitentiary. 

Q. How long have you known the boys 
Jr.? 

A. About 4 years. 

Q. How long have they been in partnership as Rappal, Sons & 
Company ? 

A. About 4 years. I think their business commenced at the yards 
about the time I went there to the bank or that winter. 

Q. Have you had business with the firm of Rappal, Sons & Com- 
pany as a firm as manager of the Union Stock-Yards National Bank 
since that time? 

A. I have. | 

Q. From that time up to when with the firm of Rappal, Sons & 
Company ? 

A. Well, up to about the 6th or 7th of October, 1885. I should 
say when they did business under the name of Lawrence L. Rappal, 
trustee. | 

Q. After when you say they did business under the name of L. L. 
Rappal, trustee ? : 

A. In the name of L. L. Rappal, trustee, until some time during 
the summer; they formed a partnership with Mr. Lamb and they 
are continuing the business now. 

Q. What, during the time you have known them and have done 

business with them, have been the business reputation of 
361  Rappal, Sons & Company and of the individual members of 

the same ? ; 

A. Good; excellent. | 
Q. What, during the vears you have known him and have been 
conversant with it, has been the credit of F. J. Rappal, Sr. ? 
A. Good ; unquestioned integrity. 
Q. What was the nature of the business which the Union Stock- 
Yards National Bank had with the firm of Rappal, Sons, & Com- 
pany during the 4 years of which you have spoken ? 

A. Kept an account of our bank; borrowed some money of us; 
borrowed some money on notes, and had advances in the shape of 
overdrafts. 

Q. In your testimony and that of other witnesses the account of 
Rappal, Sons & Company or portions of it, extending from the 21st 
of July on until about the middle of October, have been given, in 
which it appears that upon the 21st of July, 1885, Rappal, Sons & 
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Company were overdrawn $5,435.79, and that upon divers other 
days, there being 10 or so specified, there were overdrafts of various 
amounts; and also testimony has been given that upon 4 days men- 
tioned, July 23rd, 1885, August 27th, 1885, August 28th, 1885, and 
September Srd, 1885, there were various credit balances which 
they had, and those seemed to be all the credit balances between 

July lst and October 3rd, 1885. I wish now to ask you 
362 whether the account of Rappal, Sons & Company was as it 

thus appears between the 2lst of July and the first part of 
October or whether they had overdrafts at the bank before that 
time; also during these 4 years. 

A. They frequently had overdrafts; had them whenever they 
made representations that justified them having it. 

Q. For considerable periods of time together would their account 
be overdrawn ? 

A. Been temporarily overdrawn to-night and good to-morrow. 

Q. And overdrawn 2 or 3 days in succession ? 

A. Several days in succession during the last year and paying a 
good many drafts. 

Q. Was there anything peculiar in your business relations with 
Rappal, Sons & Company between the Ist of July, 1 1885, and the 5th 
of October, 1885 ? 

A. Nothing out of the usual course. 

(). What is the custom of your bank in relation to overdrafts, its 
general custom in relation to overdrafts, with commission men ? 

A. We very seldom refuse to let a commission man overdraw 
when he represents that he has stock in the yards, usually, or stock 
in transit, and has paid or wants to make advances on. 

(). You have testified heretofore that overdrafts with the Union 
Stock-¥ards National Bank were very free as compared with your 
discounts ; will you please state 

A. Free as compared with any other bank that I know anything 

about. 
363 Q. Is it the result of your experience as a bank examiner 
and as president of this bank that the Union Stock-Yards 
National Bank allows overdrafts more freely than any other ? 

A. More freely than any other bank I know anything about or 
ever heard of; don’t know that they have ever lost any money in 
that way, either; makes it very convenient for our customers. 

Q. If they want money for short periods? 

A. Yes, sir; and don’t want to pay interest on it any longer than 
needed. 

Q. I think you already stated that interest is charged by the bank 
upon all overdrafts. 

A. Yes, sir. 

(). That i is the method by which you make your money ? 

A. Some of it. 

Q. Is there any special reason why Rappals were allowed these 
overdrafts? Did they make representations to you ” 

A. Yes, sir. 

Q. Of what nature, during this period ? 
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A. They had stock in the yards usually, or they had stock in 
transit to arrive the next day or the day after; had sold stock and 
couldn’t get paid till next morning—somewhat to that effect; and 
that they had paid the drafts or wanted the money to pay the 
drafts. 

Q. It appears from the evidence that upon the evening of 
3604 October 3rd, 1855, there was a credit balance to the account 
of Rappal, Sons & C ompany of $1,136.03. I will ask whether, 
up to Saturday night, October 3rd, 1885, you knew, or had any reason 
to puapoet, that R appal, Sons & Company were in financial difficul- 
ties? 

A. I have no reason to suspect that, and had not then. 

Q. And had you known or suspected ? 

A. I had not. 

Q. When, if ever, did you first hear that Rappal, Sons & Com- 
pany were in any financial trouble? 

A. Monday. the Sth of October, 1885. 

Q. Then, from anything that you knew, up to the evening of Sat- 
urday, wouldn’ t you have ‘allowed Rappal, Sons & Company to over- 


draw upon Mond: ay, when you had previously allowed them on the | 


same represent itions? 

A. Yes, sir; even later than Saturday. 

Q. Then, Mr. Washburn, when did you first hear of any finan- 
cial trouble which Rappal, Sons & Company had ? 

A. Monday, the 5th of October, 1885. 

. Please state the entire circumstances of your so hearing. and 
conversations that took place; how you heard; what conversations 
you had and with whom, and what you did in consequence thereof. 

A. The first I knew they were having any financial trouble was 

Monday, when I reached the bank. Mr. Conrad told me 
365 what he had heard about them. 
Q. What had he heard ? . 

A. I don’t remember the conversation. It was to the effect that 
they would probably be unable to pay the drafts that day, and didn’t 
think that we should advance them, and probably told me that there 
were drafts there that they had declined to pay ; must have been 
about somewhere from 11 to 12 o'clock. I am in the habit of.get- 
ting down there somewhere about that time. : 

(). 11 to 12 o’clock in the morning? 

A. Yes, sir. I should say not later than 12 nor earlier than 11. 

Q. I will ask vou what Mr. Conrad said about this matter itt re- 
lation to his having heard they were in trouble? 

A. Well, I don’t remember whether he gave me all of his infor- 

mation or not. He was apparently very dil/igent in the matter: 

Q. What time did you leave the bank Saturd: av preceding ? 

A. 3 o’clock, I expect; that is my custom ; can’t say. 

Q. You have already said that at that time nobody had said any- 
thing 

A. No. 

Q. Mr. Conrad or anybody else? 

A. Up to Monday, about noon, of the 5th of October, 1885, [heard 
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nothing ; nothing had been intimated to me and I had seen 
066 nothing unusual. They were doing considerable business 

and asking for overdrafts, receiving and handling a good 
deal of stock, and overdrawing and making their account good, 
overdrawing one day and making good the next—the same as they 
and scores of others were doing and had been doing and are doing 
now. 

(). What did you do in consequence of what you heard from Mr. 
Conrad ” 

A. I saw one of the firm right away. 

Q. Who did you see then ? 

A. I don’t know whether I sent after them or what. I think Mr. 
Miller, their attorney, was in the bank some time about noon, and 
I think Lawrence Rappal. 

(). Was it in the oftice of the Rappals that you met Mr. Miller? 

A. I don’t remember: met him somewhere that day. 

(). Well, what conversation took place ? 

A. Well, some time during the day I had a talk with some of the 
firm, I think Lawrence Rappal; the father was not there, I remem- 
ber. 

@. Not in the city, was he? 

A. Not in the city, as they told me. I had no idea he was in the city ; 
don’t suppose he was now ; I don’t know of my own knowledge. They 
were then owing us a note of $7, VOU, which had some collateral with 
it—collateral note—I think, of 82 300. The note had been past due 

a few days; had been waiting for Mr. Rappal to return 
367 to make a new note with which to pay it, and I asked them 

what they could do about that note, it was past due, and | 
would like to have it paid up. Well, they said they should have 
some cattle in the next day and they could pay something on, the 
note. I asked them whose cattle they were. ‘hey said Bowen «& 
Company’s. They said from the proceeds of the sale of those cattle 
they would pay something on the notes. 

(). Did they say anything further about the relations of Bowen & 
Company to them ? 

A. They wanted to know, or I asked them—I have forgotten 
which spoke of it first—whether it would be proper to use the pro- 
ceeds of the sale of those cattle to apply on our note. I told them, 
Now, supposing they were cattle they received on commission, and 
when I asked them how they would pay the note, and they said 
Bowen & Company were owing them some money and they would 
pay part of it from that. I asked them how they were going to 
hear from Bowen & Company. They said Bowen & Company were 
going to ship them some cattle; thought they were on the road then 
and would be in the next day, and they wanted to know if that 
would not be all right. I said if Bowen & Company owe you, you 
can make an off-set and do what you please with the money ; if you 

have any money that belongs to you, | want it on this note. 
008 Q. Did they say anything about any other cattle? 

A. I don’t remember that they did. 
Q. Do you remember any conversation about some cattle that 
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were coming to them, consigned, belonging to some other persons 
than Bowen & Company ? 

A. I knew a few head of cattle that came in at the same time, I 
think the same cars, with Bowen & Company’s cattle; they were 


consigned by another party and belonged to another party, and I- 


knew that they returned the proceeds of those cattle and did not pay 
them tous. I know they were told it was not the proper thing for 
them to do. 

Q. By whom ? 

A. I know [I told them so, and I think their attorney advised 
them so. , 

Q. Do you know, as a matter of fact, of the money that was depos- 
ited in your bank upon the 5th and 6th of October? They gave 
you, upon the 6th of October, I think, according to your testimony, 
a check on account of this note; what became of the balance of that 
note? ; 

A. It was paid by another note. 

Q. Of F. J. Rappal, Sr. ? 

A. Of F. J. Rappal, Sr. 

(). Secured as has been stated_in the testimony ? 

A. Secured by a mortgage on some farm lands and city property 
in Will county. 

Q. During this conversation that you had with the Rap- 

369 pals, or at any other time, had you heard of A. J. Gillespie & 

Company in connection with these transactions which you 

have detailed or in connection with any money which you received 

upon the Sth or 6th of October, or which you had _ theretofore 
received ? 

A. You mean to ask if during that time ; prior to what date? 

Q. Prior to the 7th of October, I will say. 

A. If prior to the 7th of October I had heard from any source 
that A.J. Gillespie & Company claimed any portion of the money 
which came to us? 

Q. Yes. 

A. I don’t know what date it was. I think late in the day Tues- 
day, the 6th of October, or Wednesday, the 7th of October, I heard 
that one of the firm of A. J. Gillespie & C ompany had been there at 

the bank; think I heard that he came there to see Mr. Conrad and 
said to Mr. Conrad that we had got some of their money or some- 
thing to that effect. 

Q. You don’t know what day that was? 

A. Well, it certainly was not the 5th, and if it was the 6th of Oc- 
tober it was in the afternoon ; more likely to have been the 7th.‘ 

Q. Previous to that time had you heard anything? 

A. No; not a word or intimation. | 

Q. T here is a deposit upon October 6th of certain money in your 

bank, aggregating $10,179.89; was that deposited before. or 
370 after you heard that Mr. Gillespie or A. J. Gillespie & Com- 
. pany had any connection with any money ? 
A. I don’t remember about the sums. 
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Q. You remember there were sums deposited by Rappal, Sons & 
Company in your bank Tuesday morning? 

A. Yes, sir; some deposited and checked out. 

Q. And that was before or after this visit of the representative of 
A. J. Gillespie & Company, if that took place upon October 6th ? 

A. It was before. 

Q. There is a transaction, which is shown upon the books of Octo- 
ber 9th, of a deposit of $4,006.73, which relates to the discount of a 
note of I. J. Rappal, Sr.? 

A. That was the proceeds of a new note, which was secured by a 
mortgage on real estate, which was checked out to pay the balance 
of the old note. 

Q. I understand it, and it has all been stated in the testimony 
heretofore. Now, I desire to ask when you received the new note as 
security—when you actually got it ? 

A. Probably the day it is dated—the 9th of October. 

Q. I will ask you to refresh your memory—whether you don’t 
recollect getting that note of F. J. Rappal, Sr., secured by land in 
Will county, upon Tuesday afternoon, October 6th. Do you remem- 
ber meeting me at Mr. Rappal’s house, of going home late that 

evening, and my sending the deed to Joliet the next day ? 
37 | A. Yes, sir; must have been the day; Tuesday, the 6th of 
October, went to Mr. Rappal’s house. 

Q. I will ask you whether, up to that time, or whether, up to 
the present time, you have ever heard from Rappal, Sons & Com- 
pany or any member of their firm that any of the proceeds of cattle 
belonging to A. J. Gillespie & Company was deposited with you or 
paid to you in any form or to your bank. 

A. Never from Rappal, Sons & Company. They have always 
claimed that the money that was deposited was not money then be- 
longing to A. J. Gillespie & Company. 

(). I will ask you whether, at any time, you or any of the officers 
of the Union Stock-Yards National Bank, to your knowledge, made 
any plan, scheme, or arrangement of any kind to procure the wd 
ment of your indebtedness from money belonging to the complain- 
ants, A. J. Gillespie & Company, or to procure such payment through 
the concealment of any of the affairs of yourself or Rappal, Sons 
& Company. 

A. Never. Nothing of the kind has been done from which any 
fair-minded man could diaw such an inference, to my knowledge; 
nothing of the kind would be allowed if I was a party. I don’t 
presume it would be allowed if any other officer of the bank was 
cognizant of it. In this connection I would say that I know that a 
great deal has been done at institutions down there to put the funds 
in the hands of ; that the proceeds of the sale of stock 
should go to the parties who owned the stock. 

(. Did you have any noti¢e or any suspicion that Rappal, 
Sons & Company were depositing in your bank or using to pay 
any indebtedness to you any money which they had not the right 
so to use? 

A. I had not the remotest idea that they were. 
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Q. I will ask you if any such plan or scheme or arrangement as 
I have previously referred to had been executed by any :of the 
officers of the bank whether you would have known it from your 
position. Pe 

A. It is possible that such a thing might have been done—might 
have conspired to do a thing of that kind without my knowing it— 
but it is not probable at all. I don’t mean any reflection on any 
ofticer of the bank when I say it is a possibility. 

(). If it would be possible, then, it would have been a connivance 
of the cashier, I suppose, would it—the other officers besides your- 
self? | 
A. They all look to the cashier and myself for instructions almost 
wholly—from one or the other of us. One or the other of us would 
have to be cognizant of e scheme of that kind in order to carry it 

out. 

Q. There has been a draft produced in evidence here for $6,251.10, 
dated September 30th, 1885, drawn upon Rappal, Sons € Company 
by A. J. Gillespie & Company. I will ask you when, to your recol- 

lection, was the first time you ever saw that draft? 
373 A. Oh, I don’t know when I did; probably saw it last the 
time the evidence was taken; don’t know whether I saw it 
before or not. 

Q. By the last time the evidence was taken do you mean ih 1886, 
when this testimony was being taken ? 

A. Yes, sir; probably saw it then. 

Q. It has been in evidence that the non-payment of that draft 
upon the 2nd of October was not telegraphed upon that day to the 
Kansas City Stock-Yards Bank. I will ask you whether you knew 
at the time of any failure to telegraph the non-payment of that 
draft ? 

A. At the time I knew it—Saturday, the 3rd. 

Q. How did you come to know it? 

A. From the cashier. 

Q. What did he say about it? 

A. Qh, I don’t remember his language. 

Q. What was the substance of it? 

A. I remember that he was vexed that it had not beep tele- 
graphed. 

Q. Did you give any orders of any kind, directly or indirectly, 
implied or constructive, that the non-payment of that draft should 
not be telegraphed to the Kansas City Stock-Yards Bank ? 

A. Never. 

Q. 1 mean by my question that the non-payment of the draft of 
October 2nd should not be telegraphed. | 

A. I.supposed that was what you meant. 
O74 Q. Do you know why it was not telegraphed, of your own 
knowledge ? : 

A. I only know from what Mr. Caldwell has testified and what 
he has said before testifying; from the reasons that he gave. 

Q. What reasons were ever reported to you by anybody ? 
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A. That Mr. Caldwell forgot to write a telegram and leave it on 
the desk. , 

Q. Did you’ ever hear, in any way whatever, that it was done 
through any directions or orders of anything of that sort of any of 
the officers of the bank? 

A. I know it was not done by their directions, and I never heard 
any intimation of its being done by the direction of any one else. 

Q. Bot you do know that Mr. Conrad seemed vexed and displeased 
that it had not been 

A. Very much. 

Q. There have been two other drafts put in evidence—one for 
$19,505.72 and $691.70, drawn on Rappal, Sons & Company. What 
do you know of those drafts? 

A. I know by the records when they were received, protested, and 
returned. 

Q. There is one draft of $19,505. I will ask you whether you 
ever saw or knew of that draft before the 5th of October, at which 
date it appears tou have been protested ? 

A. I never could have seen it before that time, and I don’t know 

I saw it that time; probably did, for I think Mr. Conrad, 
375 when he got to the bank, on the 5th of October, was looking 

around pretty sharp to see what was to be done, and proba- 
bly showed me this draft or told me about it. 

(. How is it about the other one—the $691? 

A. I don’t remember about that; probably reached there Mon- 
day, the 5th. 

(. It has been stated that Mr. Conrad, the cashier, upon Monday 
took that $19,505 draft from the collection teller and took charge of 
it himself, as president of the bank and as a bank officer. Can you 
explain that? Is it out of the usual course of business? 

A. Well, he doesn’t. The custom is to turn the drafts over to the 
collection teller when the mail is opened and there are drafts for 
collection; he keeps them in his custody until they are presented 
and paid or returned to him—till some disposition is made of them. 
If Mr. Conrad didn’t take great pains to find out what drafts there 
were there and what was going to be done with them he didn’t do 
his duty. 

Q. Why? 

A. Because he knew that the Rappals were in financial trouble 
and financial straits, and, as an officer of the bank, ought to use 
great diligence in collecting any drafts; would be very remiss in 
his duty if he had not. In order to make it doubly sure, it is well 
he attended to it himself. 

(). Then it would be the duty of Mr. Conrad, as cashier, 

376 if, during the morning of October 5th, he had been informed 

by Rappal that they were in financial difficulty to take special 
charge of drafts coming upon them that day ? 

A. It would be his duty to make special efforts to look after the 
collection if they came in the best way he could, the same as any 
other matter that required special attention of the bank. 

Q. I will now ask youif you connect these drafts for any reason— 


220 THE UNION STOCK-YARDS NATIONAL BANK VS. 


these three drafts which have been presented—with any Galles: of 
Rappal, Sons & Company with any deposits in your bank or any 
payments to you? Upon October 3rd, Saturday, it appears that 
there was a deposit of $23,290.83. Do you, for instance, conneet any 
one of those drafts that came to you with that particular qepont or 
deposits ? 

A. I suppose you mean to ask if I supposed or presumed that 
either of these deposits ought, for any reason, to have been paid 
out of that deposit? 

Q. Exactly. 

A. No reason whatever to suppose so—not the slightest. : Nothing 
occurred by which I was bound or could be expected to take notice. 

Q. You don’t know now, do you, that they should have been so 
paid ? 

A. No; no reason to suppose so. 

Q. Do you know of anything in the course of the bank.in hand- 

ling those drafts in any way out of the usual and regular 
377 course of the business of the bank, with the possible excep- 

tion of the non-telegraph of the non- payment of that lirst draft 
upon Friday ? 

A. Nothing whatever. 

Q. When on Monday you had an interview with one or both of 
the younger men belonging to the firm of Rappal, Sons & Company, 
having heard they were in financial difficulty, can’t you remember 
more of the conversation? Whatdid they tell youthen? ‘Did they 
explain to you the nature of their financial difficulties, if any, or 
state their condition, or did you go into inquiries of tiat sort with 
them? If so, state, as fully as you can, what you asked them and 
what they told you. 

A. I can’t repeat the conversation, but either Monday, the 5th of 
October, or Tuesday, the 6th—either one-or both day s—they told 
me their situation fully ; at least, I believe it was fully told me—all 
they knew about it apparently. 

Q. What did they tell you? 

A. Well, one thing they said, they were selling stock for Bowen 
& Company, and that they ow ed them 

Q. They told you how much ? 

A. Yes, sir; a very large sum. 

Q. Can you tell how much, approximately ? 

A. Well, to the best of my recollection, about $19,000. I don’t 
know that I am right about that, but it was a large sum:; should 
say not less 

Q. Might it not have been $30 0002 
378 A. Might have been. 

Q. What further did they say about their intentions and 
their prospects and what they were going to do? 

A. They said they had communicated with their father, and he 
would be home right away ; thought there was enough owing them 
to make good anything they owed. 

Q. Did they say how it happened that Bowen & ey owed 
them so much money ? 


-— 
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A. That Bowen & Company would ship them some cattle—on the 
way—well, for the advances they had made them. 

Q. Advances to a greater extent than the cattle they had received 
and sold, do you mean? 

A. I don’t remember about that. They had been making Bowen 
& Company advances all the time. ‘That was the result of their in- 
ability to pay—Bowen & Company owing them, had not reimbursed 
them. 

Q. In the conversation which you had with Rappal, Sons & Com- 
pany upon Monday, the 5th, or previous times, were the names of A. 
J. Gillespie or A. J. Gillespie & Company mentioned in any way? 

A. I have no recollection about it. Possibly they were in con- 
nection with these drafts. I possibly did ask about the paying of 
this $19,000 draft Monday. 

Q. You think you asked them ? 

A. Possibly did. It would be a very natural thing for me 
379 to do to ask if there was any chance for them to pay that 

draft. In that event, there would be something said about 
A. J. Gillespie & Company. I should have been obliged to say who 
the maker of the draft was. 

Q. Do you remember any conversation ; if so, what was it? 

A. No; I can’t remember definitely any conversation. 

Q. You can’t recollect their saying anything? 

A. No. 

Q. Are you acquainted with the course of mail between the Chi- 
cago Post Office and the Union Stock-Yards branch office—know 
how long it takes to come and go from the Chicago post office to the 
Stock-Yards post office? 

A. I don’t know about the mail. I know how long it takes our 
money wagon. 

Q. How long? 

A. From the First National Bank to the Stock-Yards Bank, which 
is about 53 miles 

Q. How long does it take? 

A. I don’t think we ever make it less than three- quarters of an 
hour—from three-quarters to an hour. 

(. When the mail arrives at the Union Stock- Yards how is it dis- 
tributed—how often is it distributed from the Union Stock-Yards 
branch oftice of the bank ? 

A. We get the mail about 8 o’clock in the morning, about 11 in 

the morning, and about 3 in the afternoon; very close to 
380 those hours. 

(). Suppose that a letter reached the Union Stock-Yards 
post office at or about 4 o’clock in the afternoon of Saturday, when 
would it be delivered by the post office authorities to the bank ? 

A. $8 o'clock Monday morning. 

Q. On other days in the w eck a letter coming to the Union Stock- 
Yards post oftice about 4 in the afternoon would be delivered when ? 
A. About 8 o’clock next morning. 

Q. And a letter arriving at the Union Stock-Yards post office at 
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any time after a quarter past three, say, in the afternoon, would be 
delivered when ? 

A. I don’t think it would come till next morning. Never, to my 
knowledge, do we get any mail there after 3 in the afternoon. 

Q. If you know : any other thing or matter that seems to be ma- 
terial I should like to have you state it in this matter. 

A. No, sir; [ don’t think I do. 


Cross-examination by Mr. BIsBeE: 


Q. When did the firm of A. J. Gillespie & Company « commence 
drawing drafts on Rappal, Sons & Company that came through the 
Kansas City Stock-Yards Bank for collectien to your bank ? 

A. I don’t know; I couldn’t testify on that point; could testify 

from the records, 
381 Q. Have you those records present ? 

The record I was thinking of when I spoke is here—the 
collection roti ’s book—but I think, on the whole, that daesn’t show 
the drawer’s name; simply show- Kansas City. ‘The maker’s name 
wouldn’t appear in the record. When I[ spoke I had that in view. 

(). How many drafts, in your judgment, were there drawn by A. 
J. Gillespie & Company on Rappal, Sons & Company between April 
20th and October 3rd, 1885 ? 

A. I couldn’t make any estimate of it. 

Q. It was a very large number, wasn’t it? 

. I don’t know. 

"y Don’t you know that there wasa large number of drafts drawn 
between the dates above named ? 

A. By A. J. Gillespie & Company against Rappal, Sons & Com- 
pany ? | : 

Q. Yes. 

A. No; I don’t. 

Q. Do you know there were any drafts drawn ? 

A. Yes, sir. Between the 1st of April and what time in October.? 

Q. The 3rd day of October. 

A. Yes, sir. 

Q. How many do you know of being drawn between those dates ? 

A. Well, there are three—one of them on the 3rd. 

Q. Do you know of any others than the three before you in evi- 
dence and that are involved in this litigation ? 

A. Asa matter of fact, I do not. 
382 Q. Did you know that there were drafts being drawn right 
along, very frequently, between April 20th and October 3rd, 
by A. J. Gillespie & Company on Rappal, Sons & cpeny, all of 
which went to your bank for collection ? 
A. No, sir. 
Q. You don’t know that fact ? 


A. No. 
Q. Do you know where F. J. Rappal, Sr., was between the dates 
just mentioned ? , 


A. I know that he was at the yards a great deal, and I know he 
went frequently; would frequently leave there and return and tell 
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me he had been in the country; think he once said he had been 
in 


Q. Did you know of his being in Kansas City ? 

A. And at Kansas City some. 

Q. You knew he was in Kansas City some during that period, did 
you? 

A. I knew from what the boys would tell me occasionally and 
from what Mr. Rappal would tell me. I had that knowledge 
of it. 

Q. But you don’t know the fact that A. J. Gillespie & Company 
were drawing drafts of Rappal, Sons & Company through your 
bank, excepting these three, you say? 

A. No; I did not. The reason of my not knowing it is that the 
matter of collections does not come—lI don’t give any attention, 
much, to the matters of collection unless something special happens 

that requires me to investigate. 
383 Q. You don’t know but what there was a very large num- 
ber of drafts drawn between those dates ? 

A. There may have been. 

. When did you first know that the draft dated September 30th, 
1885, for $6,231.10, being Exhibit “D” in this litigation was not 
paid t , 

A. I should sav Saturday, the 3rd of October, 1885. 

Q. What part of the day Saturday ” 

A. I should say about midday. 

Q. If that draft was received at the bank on Frid: iy morning, Oc- 
tober 2nd, 1885, and presented for payment and payment refused, 
was it or was it not the duty of your bank to have notified the Kan- 
sas Citv Stock- Yards Bank of its non-payment.? 

A. On that day, you mean? 

Q. On that day—by telegram. 

A. Such were the instructions. 

(. Such were the instructions ? 

A. Yes, sir. 

(. Then it was the duty, was it, of your bank to have notified the 
Kansas City Stock-Yards Bank of the non-payment of that draft on 
Friday, the 2nd of October‘ 

A. Well, I think there are sometimes exceptions to that—some- 
times when it wouldn’t be the duty | 

Q. How was it in this particular case? Was this an exception ? 

A. The reason that was not notified was the neglect of the collec- 

tion teller. 


384 Q. It was his duty, then, to have written such a dispatch, 
was it? 
A. Yes, sir: 


(. And placed it before the—— 

A. Before our assistant cashier for signature. 

Q. And that such dispatch would have been sent if it had been 
placed before the cashier or the assistant cashier, would it, in the 
regular course of business ? 

A. I presume, in this instance, they would have done so without 
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much doubt, but when a firm tells us to pay a draft to-morrow morn- 
ing we seek to protect them and the interests of the qrawers, too. I 
will say in explanation of my last answer that we dqn’t aim to live 
up to any cast-iron rules when no one’s interest will be prejudiced 
by being a little lenient or easy. 

(). Supposing some one’s interests would be prejudiced, then what 
would you do” , 

A. Do anything that we ought to do. 

Q. You don’t alwi ays know just what is going on between the par- 
ties who draws the draft and the drawee of the draft in relation to 
the shipment of stock, do you? 

A. No. 

Q. Do you generally know ? 

A. No; but when a firm in which we had as much confidence as 
we had in Rappal, Sons & Company say that tiey will pay a draft 
the next morning we would hesitate somewhat before we would do 

anything to injure their credit. i should have known it 
385 would not have injured Gillespie & Company,or prejudiced 

their interests to wait till the next morning for, the payment 
of that draft. Understand I am not saying that is the reason that 
the non-payment of that draft was not telegraphed on the night of 
Friday, the 2nd of October, 1885. The reason it was not telegraphed 
was that the collection teller, as he has testified, amen to attend 
to his duty. 

Q. It might prejudice Gillespie & Company, might it not, if they 
had $19,000 worth of cattle which reached there F riday night and 
had not been sold, to have known of the non-payment of that draft 
on Friday night, might it not? 

A. If the draft was paid the next morning it would not injure 
them an iota. 

Q. If it was not paid the next morning or any other time it might 
have injured them, might it not ? 

A. It is possible. 

Q. You say you know personally nothing of this $6,931. 10 draft— 
of its non-payment—until Saturday : about noon ? 

A. Not betore that time. 

Q. Did you know at that time that this draft, Exhibit D, had been 
presented to Rappal, Sons & Company and payment ‘of it refused 
and the draft protested on Friday, October 2nd ? 

A. | presume I did. 

Q. Who told you? 
386 A. I presume it was Mr. Conrad. I remember I was told 
something about some draft that had not been— 

Q. Did he give you any explanation of its non-pay ment? 

A. I presume sv. 

Q. What did he say to you ? 

A. I don’t remember what he said. 

Q. If you knew on Saturday noon that the draft for $6,231.10 had 
been drawn by A. J. Gillespie & Company on Rappal, Sons & Com- 
pany, through your bank, on Friday, the 2nd of October, and not 
paid and protested, would there exist any curiosity on your part—— 
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A. If I was aware of what did occur in reference to the collection 
and Advising — that draft, do you mean? 

Q. Yes. 

A. Might call it curiosity that excited an inquiry to find out why 
it Was not notified. 

Q. What I mean is this: If on Saturday noon you learned that 
this draft had been protested the day before, did it excite any curi- 
osity im vour mind as to why it was not paid? 

A. No; I don’t know that it would. Drafts are frequently pre- . 
sented and protested and held over night for the commission men 
to pay next day, and the next day no stock arrives, or some other 

reason, and they don’t pay them, and they are returned. 
387 (). In this particular case the stock did arrive, didn’t it? 
A. I don’t know. 

Q. Didn’t you get a deposit in your bank on the 2nd day of Oc- 
tober—large deposit from Rappal, Sons & Company ? : 

A. Asa matter of fact, 1 can’t testify from my recollection. or 
knowledge; the records will show. 

Q. That is already in evidence, what the facts are, isn’t it? 

A. I think so; regarding deposits every day, I think, right along 
there had been a deposit on Friday and Saturday both. 

Q. You say it didn’t excite any curiosity in your mind, the fact 
that so large a draft went to protest, drawn on Rappal, Sons & Com- 
pany ? 

A. Yes, sir. . 

(%. Had you ever known any other draft on that firm to go to 
protest up to that Saturday noon ? 

A. I don’t remember; very like; a good many of the drafts go to 
protest every day. A large portion of this stock is paid for before 
it gets to the yards. 

A. I am asking if you know of any drafts drawn on Rappal, Sons 
& Company to have gone to protest ? 

A. I answered that. As a matter of fact, 1 don’t remember of any 
other. What I was about to say would give — sort of an explana- 

tion to the answer. I know a great portion of this stock is 
358 paid for before it gets to the vards, in advance, and I know 

that a great many drafts are drawn and reach here are are 
presented for collection before the stock gets here, and a good many 
commission men won’t pay any drafts till the stock arrives. Drafts 
ure protested and frequently sent back before the stock arrives. 

Q. You don’t know the fact, though, that in this particular case 
the stock had not arrived ” 

A. No; I don’t know; didn’t know there was any stock against it. 

(. Did you make any inquiry, when you learned that this draft 
was drawn, as to the reason why that draft was protested on Friday, 
the 2d of October ? 

A. I don’t think I did make any inquiry ; wouldn’t necessarily 
excite my suspicion at all. 

Q. You knew that Rappal, Sons & Company brought $22,000 into 
your bank that Saturday, didn’t you ? 

A. I don’t remember. 

29—1004 


996 THE UNION STOCK-YARDS NATIONAL BANK VS. 


Q. You know now they did, don’t you? 

A. Well, I—no; I don’t know now asa matter of fact. I scarcely 
know they ever deposited a dollar in there. 

Q. If the testimony discloses the fact and your books show it and 
it is in the record here : 

A. { have no doubt that there were deposits day after day 

there. 
389 Q. Now, then, on Monday when you got there Mr. Conrad, 
the cashier, told you or called your attention to a draft for 
$19,505, drawn by A. J. Gillespie & Company on-.Rappal, Sons «& 
Company, did he? 

A. Well, he probably did when he told me of the financial state 
they were in. I probably made inquiry as to what:there was there ; 
what they proposed to do with the drafts. 

Q. And you also knew there was a draft. in the bank unpaid for 
$691.70, drawn by A. J. Gillespie & Company on‘ Rappal, Sons & 
Company, didn’t you ? | 

A. If that was one of the drafts that came to hand Monday, L 

robably knew that. 

Q. Well, vour collection teller has testified that the $19,000 draft 
came in in the 8 o’clock mail Monday morning, and that the $691 
came in in the 11 o’clock mail Monday; if that is true, those two 
drafts were there in your bank about the time you got to the bank, 
were they not? 

A. Yes, sir. : 

Q. And Mr. Conrad called your attention to them? 

A. Probably did. I can’t say that he did, but he probably did, 
and I think so, because I know the report that he made to me would 
naturally excite my attention and be a reason for my investigating 
particularly and inquiring to know just the condition of things, 
and to know just the condition of things he should have told me 

about these drafts and probably did. : 
390 (. And you also knew Saturday noon or thereabouts of the 
non-payment of the $6,251.10 draft? 

A. I should say about noon, Saturday. : 

Q. When Mr. Conrad called your attention to the non-payment 
of this $19,000 and the $600 and odd dollar drafts did you look 
about to see how your bank stood with Rappal, Sons & Company ? 

A. Prebably did. 

Q. How did you find out? 

A. I don’t know that I did, but I probably did; would be a very 
natural thing for me to do, and naturally an easy thing for me to 
do would be to say, How do we stand, Conrad? or go to the balance 
sheet and see for myself. 

Q. And you found that there was a 23 thousand and odd dollar 
deposit there on Saturday, which made your account good with 
Rappal, Sons & Company ? 

A. Probably did not; if I want to know how a man stands with 
the bank, I go to the balance sheet; if it is red figures the account 
is overdrawn; if it black, there is so much to his credit; that is all 
the balance sheet shows; the balance sheet don’t show deposits. 
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Q. The figures had been in red ink in Rappal, Sons & Company’s 
account most all the time for three months or four before that? 

A. As I have testified I don’t know about that; they were fre- 

quently overdrawn, and from our way of doing business were 
391 as frequently entitled to overdrafts. 
Q. When you looked at the account, then, on Monday noon 
you found that it was prettv nearly balanced ? 

A. I didn’t say that 1 did look at. the account Monday noon, but 
I say, from the report Mr. Conrad made to me, it would naturally 
excite my attention, and I should fell that it was necessary for me 
to inquire into the situation and to know the exact situation, and to 
know the exact situation it would be necessary for me to know how that 
account stood. Now,the natural and easy way to ascertain how their 
account stood would have been to say to Mr. Conrad how do they 
stand, or go to the balance sheet myself and see for myself the 
nature of what they owed us on bills receivable. I undoubtedly 
had — in my own mind then, because bills receivable is a matter 
that I look after more than anything else. 

Q. What I am asking you is what you did do; whether you 
asked Mr. Conrad or whether you looked at the balance sheet. 

A. I told you that I don’t know. I said one or the other would 
be the natural way. | 

Q. I don’t care anything about the natural way. I want to know 
what you did do, if vou know. 

A. I don’t know. If I had answered your question the way you 

put it the inference would have been the same as though I 
3892 admitted that I went to the balance sheet and found out they 
made a deposit Saturday. 

(). Now, I ask you this question: Do you know—have you any 
recollection in your mind—know what you did. do about Monday 
noon, October 5th, 1885, when you learned, as you say, that Rappal, 
Sons & Company were in a financial strait; have you any recollec- 
tion of what you did do? 

A. Yes, sir. 

Q. What did you do? 

A. I had a conversation with Lawrence L. Rappal 

. I mean with reference to the affairs in your bank with 
them. 

(). I had a conversation with Lawrence Rappal 

(). Tam asking if you know what you did do about Monday noon, 
when you learned of Rappal’s financial straits, with reference to 
looking or determining how your bank stood with Rappal, Sons & 
Company. | 

A. Yes, sir; I ascertained. 

Q. You ascertained. Do you know how you ascertained it? 

A. As I have said before, it must have been 

Q. Have you any recollection of how you ascertained, not what 
must have been? Do you remember now how you learned how 
those accounts stood ? 

A. No; I have not a distinct recollection now of what I did. I 
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want it understood that I say it was in one or two ways—from 
393. Mr. Conrad or going and looking myself; that is all. 
Q. Now, then, you called in the two younger men, F. J. Rap- 
pal, Jr., and Lawrence L. Rappal, into the bank that afternoon ? 
A. I don’t remember whether I called them or whether they came 
themselves. 
Q. You had a conversation with them in the bank, did you ? 
A. With one or both of them,in the bank or in their office or 
somewhere there. 
Q. What is your recollection about it anyway—with one or both 
of them? | 
A. My recollection is it was both of them. 
Q. What was the conversation; where was it? - 
A. In the bank. 
Q. In whose room or office ? : 
A. Either in the main room or in what is called the president’s 
room. 
Q. And who was present ? 
A. One or both of the boys—one or both of the two Rappal boys. 
Q. And you asked them, did you, about the $7,000 note that your 
bank held against the firm ? | 
A. Yes; I asked them what they would do about the payment of 
that note, because it was past due and we wanted it, paid. 
Q. Did you have any conversation with them in relation io their 
regular bank account or running account in the bank ” 
A. Don’t remember that I did. ; 
394 Q. Did you ask them why these Gillespie drafts were not 
paid ? 
A. { don’t remember whether I asked them or not. I know 
I knew at the time why they were not paid ; knew within those few 
days why they were not paid. I knew the reasons they gave. 

Q. You knew the reasons they assigned ? 

A. Yes, sir. 

Q. Do you know who composed the firm of Bowen & Company ? 

A. I know only what I have been told. 

Q. Did you meet one of the firm of A. J. Gillespie & Company at 
your bank on Tuesday or Wednesday, October 6th or 7th ? 

A. I never saw either of the firm until the day: I saw Mr. Gil- 
lespie with you, to my knowledge. 

Q. That is the old gentleman ? 

A. Yes, sir; the old gentleman. ) 

Q. You knew, didn’t you, that one of the younger members of the 
firm of A. J. Gillespie & Company was at the stock-yards on either 
the 6th or 7th of October ? 2 

A. Well, about that time. 

Q. And had a conversation with Mr. Conrad, the cashier ? 

A. Yes; I knew Mr. Conrad told me | 

Q. And Mr. Conrad told you that Mr. Gillespie said that the 
money arising out of the sale of certain cattle, against which these 


drafts were drawn, belonged to A. J. Gillespie & Company ? 
A. Yes, sir. ee 
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395 Q. He stated that to you in substance, didn’t he ? 
A. Yes, sir. 

Q. Now, within ten days of that time, you saw A. J. Gillespie 
himself, from Kansas City, in your bank, didn’t you? 

A. I would think it was a longer time after that; wouldn’t think 
it was earlier than December that I saw him there, but I don’t re- 
member now when it was; I wouldn’t think it was earlier than De- 
cem ber. 

Q. On or about the 15th of October, 1885, did A. J. Gillespie call 
on you? 

A. I can’t remember when he called there with you. I remember 
one of them was 
Q. You are not prepared to say that was not the date, are you ? 

A. No; I wouldn't say it was not. 

Q. He never called on you but once during that fall, did he—A. 
J. Gillespie? 

A. Think I have never seen him but that time, in the bank. 

Q. At that time A. J. Gillespie told you, didn’t he, that his firm 
owned those cattle that were shipped, and that these drafts were 
drawn against their consignment of cattle to Rappals? 

A. I don’t remember that he stated that; might have inferred 
that from what he said; remember he said the bank had got his 
money. ' 


Q. He told you that the proceeds of the cattle against which 
396 these drafts were drafts were drawn had been deposited in 
the Union Stock-Yards National Bank? 

A. I don’t remember his saying that; I remember his saying the 
bank had got his money. 

Q. Didn’t he say the money had been deposited in your bank and 
he made demand for it ? 

A. I remember his saying the bank had got his money. 

Q. And afterwards there was a written demand received by you 
within a day or two? 

A. I suppose so—the necessary papers in a case of law. 


The taking of further testimony is adjourned to Wednesday, De- 
cember Ist, 1886, at 11 o’clock a. m. 


397 DeceMBER Ist, 1886. 
Ermer Wasueurn recalled for redirect examination. 


By Mr. Brown: You testified in your direct examination and 
also in the cross-examination concerning an interview which you 
had with one of the firm of Rappal, Sons & Company upon Mon- 
day, October 5th, in the bank—that you sent for them. Have you 
refreshed your recollection in any manner concerning that ? 

A. I have. : 

Q. If vou desire to amend your testimony, please do so. 

A. I don’t see as there is very much material difference whether 
I amend it or not. I believe I testified that I saw him in the bank 
or in the exchange building or in his office or somewhere about 
there, and that I thought it wasin the bank. I don’t remember 
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whether I sent for him or whether he hespenal in on his own ac- 
count. Upon reflection, I am satisfied that I went to Mr. Rappal’s office 
Monday, some time about noon, and saw there both of the boys, 
and Mr. Miller was there, and talked with them about their condi- 
tion, and that one of the boys, I think Lawrence, was afterwards 
in the bank that same day. 
(. To see you? 

398 A. Well, I don’t know whether especially to see me or not, 

but I remember seeing him and having some conversation 
with him; may have come in to see me or about other business. 

Q. Iw ish to ask you whether there is or not a custom, with which 
you are familiar on account of your pogition and duties, of drawing 
drafts with the biil of lading attached for collection through your 
bank for shipments of cattle. 

A. Very little of it. 

Q. Is it sometimes done? 

A. You mean drawing drafts against cattle that are shipped to 
the yards or out of the yards? 

Q. Drawing a draft against cattle shipped to the yards to the 
order of the shipper, and the cattle not to be delivered until the 
draft is paid. 

A. It is the exception rather than therule. I think I have known 
of such a thing being done. 

(). In that ease the cattle would not be deliver ed until the bill of 
lading was obtained, I suppose; what is the fact about that? 


(Objected to.) 


Q. I will ask you this: Is it possible, under the rules of business 
as done at the stock-yards, for a shipper to ship cattle and to pre- 
vent their delivery except upon the payment of such drafts as he 

may draw against thern ? 


(Objected to as a leading question by Mr. mend 


399 A. Is it possible for a shipper to ship stock to the yards 
and change their delivery ? 
Q. No. 


(Question repeated.) 


A. Live stock is shipped to the yards. The shipper sometimes 
bills it to himself. The bil! of lading shows it is shipped to him- 
self or to his own order. When shipped to his own order he will 
endorse it sometimes on the back, Deliver to Strahorn & Company, 
or Wood Brothers, or some other commission firm, and sometimes 
he will not endorse it, come with it himself, shipped to his own order, 
and when he gets there will decide who to turn it over to, but the 
great majority of stock I should say was shipped directly to some 
commission merchant there. 


400 DEcEMBER Ist, 1886. 


C. H. Bean, being first duly sworn, testified on behalf of 
defendants as follows : , ; | 


i 
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By Mr. Brown: What is your full name? 


A. Charles H. Bean. 

@. What was your business in September and October, 1885? 

A. Clerk in the Stock-Yards post office. 

(. It has been testified here that mail left the Chicago post office 
in wagons for the Union Stock-Yards post office about half past 
three in the afternoon; what time did that mail reach the Union 
Stock- Yards post office ? 

A. 40 minutes past 4 in the afternoon. 

(). Letters which were found in that mail directed to the Union 
Stock-Yards National Bank would be delivered when ? 

A. The following morning. 

(. Suppose the mail arrived there Saturday afternoon, when 
would 

A. Be delivered Monday morning. 


Cross-examination by Mr. BisBEE: 

Q. How many deliveries a day are there at the Stock- Yards? 

A. Four deliveries at the Exchange building; two deliveries out- 
side. 

Q. At the Union Stock-Yards National Bank, in the Exchange 

building ? : 
401 A. Three daily. 
Q. Three at the bank and four at the commission houses ? 

A. No, sir; altogether 3 deliveries made at the commission houses 
and three at the bank. Part of a delivery is made right adjoining 
the post office—makes four deliveries. The carrier that delivered 
there was a 4-trip carrier—delivered 4 trips—but didn’t deliver in the 
Exchange building or the bank on the 4th trip. 

(). State what time these 3 deliveries were made during the day. 

A. 7.30 in the morning, 10.80 the second trip, and the third de- 
livery was 2.30 in the afternoon, and the 4th delivery was- 4.30 in 
the afternoon. 

Q. You say that last delivery—the 4.30—didn’t reach the Ex- 
change building? 

A. No, sir; not that day. 

Q. I raean during that day. 

A. Yes, sir. 

Q. That delivery went there at half past 7 in the morning? 

A. Yes, sir. 


402 DECEMBER Ist, 1886. 
GrorGeE E. Conran, being first duly sworn, testified on be- 

half of defendants as follows: 

By Mr. Brown: Your full name is George E. Conrad ? 

A. George E. Conrad. 

(. You have been before sworn as a witness in this case ? 

A. Yes, sir. 

(2. On that occasion produced by the complainants, I believe ? 
A. Yes, sir. 
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Q. And you then swore that you were the cashier of the Union 
Stock-Yards National Bank ? | 

A. Yes, sir. 

Q. How long have you been such cashier? 

A. I can’t give the exact time. I should think a dozen years. 

Q. What are your duties as such cashier ? | 

A. I don’t understand exactly what you mean by that ; of course 
I have charge of the bank—the business of the bank to manage. 

Q. I want generally what the duties of a cashier are; that is all. 

A. Lookiag after the general interest of the bank—the general 
business of the bank. All questions of importance are referred to 

me. 
403 Q. What relative position do you occupy in the bank, to 
whom are you responsible, to whom are you second, if to 
anybody ? . 

A. That is a question that never came up before. I suppose the 
officers of the bank are responsible to the board of directors. I be- 
long to the board of directors myself. , 

Q. Is there any person in the bank, with the possible exception 
of the president of the bank, who has any more authority in the 
management of the business of the bank than yourself ? 

A. No. | 

Q. Then you and the president are responsible for the general 
management of the affairs of the bank, subject to thé directors—the 
board of directors ? 7 : 

A. Weare; yes, sir. : 

Q. Is it part of your duties as cashier to be acquainted with the 
business standing of the houses or individuals doing business with 
your bank ? | 

A. Yes, sir; so far as we can gain that knowledge. 

Q. And do you exercise a supervision of the books of the bank 
and the collections of the bank and other general ‘business which 
they do? 

A. Yes, sir; I do, so far as anything is referred to. me. 

Q. You have authority to interfere in any particular business of 
the bank ? 

A. Yes, sir; but in the ordinary details of the business the 

404 different book-keepers in the different departments: of the 

business manage the business themselves, unless something 
occurs that they don’t understand. : 

Q. Are you acquainted with the firm of Rappal, Sons & Com- 

any ? | 
/ A. I was acquainted with them when they were in business. 

Q. You were acquainted with them about October Ist, and for 
some time before and after, were you not, in 1885? ‘ 

A. Yes, sir. 

Q. How long before that time were you acquainted with them ? 

A. Well, I had known them ever since they bad been in business 
there, and F. J. Rappal for a number of years previous to that. 

Q. F. J. Rappal, Sr.? 
A. Sr.; yes, sir. 


ion | 
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Q. Have they done business, during the time that they have been 
in business at the stock-yards, with your bank? 

A. With us; yes, sir. 

Q. What was the nature of their business with your bank; what 
were the relations between Rappal, Sons & Company and the bank; 
were they depositors ? 

A. They were depositors ; yes, sir; kept an account with us. 

Q. Did they borrow money of you? 

A. My impression is they did; small amounts at different times; 

when they reported from day to day that they wanted to pay 
405 drafts or make advances on cattle we allowed them to over- 
draw; that is a custom we have. 

Q. How long has that custom lasted? 

A. I think it has been the case ever since they were in business, 
at different times. ’ 

Q. Since you have spoken about overdrafts, I will ask you what 
is the custom of your bank concerning overdrafts ? 

A. We allow overdrafts to commission firms there, when they 
report to us why they want the money advanced, and it is either on 
stock in the yards or stock that will be in next day; it is only to 
carry them over night. 

Q. What is the custom of your bank with relation to that which 
exists among other banks, in connection with overdrafts; do you 
know whether or not you 

A. Do you mean whether other banks do the same? 

Q. Or whether you do it to any greater extent? 

A. Our business is entirely different from any other bank in the 
city. 

Q. Are you accustomed to allow more than other banks? 

A. I presume we do, in proportion to the business we do, yes; 
our business is of such a nature that even the firms with the largest 

capital are obliged to ask overdrafts over night. 
406 Q. You say that the account of Rappal, Sons & Company 
was frequently overdrawn, and it has been so testified ; for 
what reason was that allawed—their particular overdrafts ? 

A. Well, it was on account of large shipments of cattle and other 
stock against which drafts were made and advances made by them, 
and the drafts, of course, coming be mail and the stock coming by 
freight, the drafts would get there first. 

Q. You understood from them, then, that they were in need of 
money for a short period ? 

A. They reported to me every night, you know, why they wanted 
overdrafts ; cattle were coming in, for instance, by the 15 or 20 cur- 
loads coming in one day, and they wanted to be overdrawn. 

Q. When did you first know, if at any time, of any financial diffi- 
culty in which Rappal, Sons & Company were? 

A. I think the first thing I heard or suspected anything was on 
Monday, October 5th, 1885. . 

Q. Before that Monday, October 5th, 1885, what was the standing 
credit of Rappal, Sons & Company with you? 

A. We had always supposed, and the best information we could 
v0—1004 
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et was, F. J. Rappal owned 60,000 dollars’ worth of real estate in 
Will county, in Joliet and vicinity. : 

Q. I am not asking the reasons for their credit, but what 
407 was their credit and standing with you? 

A. Their credit was good, always has been good. Rappal 
has always had good credit, even when he had small amount of 
money in 

Q. If you had not learned, as you say that you:did, upon Mon- 
day, October 5th, of their being in financial difficulty, and if it had 
not been for what you learned upon Monday, October 5th, would 
you have allowed them upon that day to overdraw, as you had pre- 
viously had done? | 

A. Never should treated them and different from what they had 
before. 

Q. Then you knew nothing up to Monday, October 5th, which 
weuld have prevented you giving them such credit as you would 
have done previous to that day ? 

A. No; I knew of nothing to change their standing at all. 

Q. Now, what did you hear upon Monday, October 5th, respecting 
any pecuniary trouble, and how did you hear it? State it in detail, 
as much as you can. 

A. My recollection is that some member of the firm came to me 
on Monday morning and said they were not going to pay the draft 
for $19,000. 

Q. Had you before, known of that draft for $19,000? 

A. Not until some one called my attention to it and I went and 

looked the draft up. I think it came from one of the firm. 
408 Q. You think that one of the firm came te you Monday 
morning; can you tell what time? 

A. It was shortly after my arrival. I think shortly after 9 o’elock. 

Q. So some one of the firm of Rappal, Sons & Company came to 
you shortly after 9 o’clock on Monday, the 5th of October, and said 
they were not—what did they say ? 

A. I can’t give you just exactly what they said. They intimated 
to me that the $19,000 draft would be returned, the same as the 
other had been—same as the one on Saturday. . 

Q. Was that the first you knew of the $19,000 draft ? 

A. The first I knew. : 

Q. How did they describe that draft; what did they say about it? 

A. Said there would be a large draft on one shipment of cattle, 
and they didn’t intend to pay it. I immediately looked up the 

draft and found it was the $19,000, and I telegraphed the fact to 
Mr. Connelly at once—some time during the forenoon. 

Q. Mr. Caldwell, the collection teller of the bank, has testified 
that you came to his desk, or came to him, and took: that $19,000 
draft. I will ask you whether you remember doing that? 

A. I remember getting the draft. I don’t remember whether I 
got it from him. I looked it up, wherever it was in the office, 
ee delivered to him, or the cashier had it among his open 
mai 
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409 Q. And you did that, you say, in consequence of the in- 
formation 

A. Information I had received, and I immediately got that draft 
and looked it up; then I telegraphed Mr. Connelly that the draft of 
Saturday would not be paid and the $19,000 one would go to pro- 
test. 

Q. What did you do then besides that, if anything ; to whom did 
you communicate the information you had received ? 

A. Don’t think I said anything about it. 

Q. Communicated it to Mr. Washburn, the president ? 

A. Mr. Washburn was not there, and I don’t think I mentioned 
it to anybody or had any occasion to. They only said they were 
not going to pay it, and I telegraphed the fact to Mr. Connelly. 
That didn’t make very much impression on my mind either. I 
thought it was some dispute between the firm, but later than that I 
received a telegram from Mr. Connelly asking to have the proceeds 
of the cattle deposited to his credit. Then I called on Rappal, Sons 
& Company again. 

(). When was that? | 

A. That was in the afternoon, after he had a chance to answer my 
telegram, I called on Rappal,Sons & Company. Then they told me 
they had no money from Bone & Company, I’ understood it; I 

never heard of the firm before; they said they had no money 
410 from Bone & Company. The cattle had been sold on—lI for- 

get whether Friday or Saturday before, and the money was 
credited to Bone & Company’s account. 

Q. That is what they told you? 

A. Yes, sir; and they said that Bone & Company—they were not 
going to pay the draft, because Bone & Company still owed them 
money. Then 1 immediately telegraphed that to Mr. Connelly ; 
that the cattle had been sold on Friday or Saturday, [am not sure 
which, and the money credited on Bone & Company’s account, and 
they refused to pay that draft. 

Q. This draft was drawn A. J. Gillespie & Company; did they 
give you any information why that was done? 

A. That I don’t know anything about. I don’t know anything 
about Bone & Company. I saw the draft was drawn A. J. Gillespie 
& Company; of course, I suppose it was some of Gillespie’s busi- 
ness; that I didn’t inquire about. 

Q. But they told you that it was drawn ? 

A. On account of Bone & Company. 

Q. And that that was going to whom ? 

A. And that they had credited the proceeds of the sale of the 
cattle to the account of Bone & Company. 

Q. Was this the first that you knew, as you say, of any transac- 
tions between Rappal, Sons & Company and Bowen & Company ? 

A. First time I ever heatd of Bowen & Company; | under- 
411 stood Mr. Rappal to savy Bone & Company, and it seems it 
should have been Bowen & Company. 

Q. There was a deposit in your bank of some $23,000 upon Sat- 
urday, October 3rd, and upon the evening of that day Rappal, Sons 
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& Company—the evening of Friday, October 2nd—they were over- 
drawn to a large amount. I will ask you whether you knew upon 
Saturday of that deposit. 

A. I did not; don’t know anything about that. I should say as 
late as Thursday or Friday they asked me for an overdraft on ac- 
count of sonie cattle that were to come. They had to make ad- 
vances, and they reported so many cattle would be in next morning. 
After that they didn’t ask for any overdraft, but 1 didn’t know of any 
deposit being made. They made it in the usual course of business. 
We never examined their deposits. 

Q. Made no arrangement or plan or 

A. Knew nothing about it; made in the usual way. 

Q. Did they tell you where they were going to get the money to 
make that deposit ? : 

‘A. When they requested an overdraft of a certain amount they 
gave me to understand that they had so many car-loads of cattle 
which would be there next day; so many from one ‘point, so many 
from another, and that these they had advanced ‘money on, and 

they needed so much to carry them through; that is all I 
412 knew about it. 3 
Q. Did they tell you from whom the cattle were coming? 

A. They said usually there would be so many cattle from Quin- 
lan—— 

Q. Did they say upon that occasion ? 

A. No; so many from Quinlan or different ones. 

Q. Mr. Conrad, there has been put in evidence a draft of $6,251.10, 
which is marked Exhibit D; have you ever seen that draft before ? 

A. Yes, I have; that is the draft—first draft, as I recollect—which 
was protested on Rappal, Sons & Company. 

Q. It appears to be protested upon October 2nd ? 

A. Yes, sir; Friday. , 

Q. When did you first know of this draft or see this draft? 

A. Well, I should say Saturday morning about —; may have 
passed before my notice in the mail, probably not;;Mr. Jameson 
usually opens the mail, but my attention was called to it on Satur- 
day morning, say 10 o'clock. : 

Q. Saturday, October 3rd, 1885 ? 

A. Saturday, October 3rd, 1885; first time I—— 

Q. How was your attention called to it? 

A. I received, I think, a telegram from Mr. Connelly asking for 

a remittance on his account, to the Commercial National Bank 
413 of Chicago, of some 20 thousand odd dollars, and I imme- 

diately looked over his collections that were in our hands on 
his account to see the amount that we had, whether we could make 
that, and I found that we had not enough money in, even if his 
collections were all paid, to make it, and I asked the collection teller 
if there was anything that hadn’t been paid; then he called my 
attention to that draft; then I asked him if he had notified Mr. 
Connelly, and he didn’t seem to know whether he had or not; he 
looked up his copy book and couldn’t find any telegram, and | 
judged from the fact that Mr. Connelly asked for more money than 
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he had that he had not received it: sol immediately sat down 
and telegraphed that we had not funds enough to make the deposit 
and the Rappal draft had not been paid. 

Q. Did you give any orders, implied or direct, that this should 
not be notified upon Friday ? 

A. No; I didn’t know there was any such draft in our hands at 
all ; gave no orders about it at all. 

Q. Did you do anything to conceal from the Kansas City Stock- 
Yards Bank or any other person the non-payment of this draft at 
the time it was not paid ? 

A. No, sir; I was not aware that we had such a draft, and I gave 
no orders in regard to it, and didn’t know we had it in our posses- 

sion. 
414 @. What did you do or say, if anything, to the collection 
teller when you found that the non-payment had not been 
notified upon Friday? 

A. Well, I called his attention to it and gave him orders when 
we had standing orders from a bank to telegraph and non-payment 
or non-acceptance; that he must carry those out, no matter who it 
hurt, whether—that was the orders, and they must be carried out 
to the letter, and when we come to look over his books he couldn’t 
tell exactly whether he had telegraphed or not, but couldn’t find 
any copy,and went and looked in the telegraph office and found 
there had been none sent. 

Q. What effect did your finding that this draft had not been paid 
have upon your relation to the credit of Rappal, Sons & Company? 

A. Not any atall. I supposed it was a difference in their—must 
have been some mistake in drawing the draft; don’t think I asked 
them any reason for it at all. 

Q. Did it occasion you to suspect upon that Saturday that Rap- 
pal, Sons & Company were in financial trouble? 

A. No, sir; not at all. It frequently happens that drafts go to 
protest with the best firms. 

Q. Don’t drafts upon the best firms at the Stock- Yards frequently 

go to protest ? 
415 A. Certainly; make a mistake in drawing a draft some- 
times, or the cattle don’t agree; may have been remitted for. 
I asked no questions in regard to that; didn’t think it of any im- 
portance. , 

Q. Did it have any effect upon your mind? 

A. Not at all; not at that time; not until the following Monday, 
when I found they were going to let the other draft go back; then 
I thought there might be something. 

Q. Now, I will show you this $19,505 draft, marked Exhibit E, 
and ask you when you first saw that or knew of its existence. 

A. Well, I first saw that Monday forenoon, October Sth. I think 
it was 1885. : 

Q. Did you know of its existence before that time? 

A. No, sir; I think not; never heard of it. 

Q. Or knew there was any such draft, or any such draft to be 
drawn ? 
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A. No, sir; never heard it mentioned before. 

Q. There is the third draft which has been put :in evidence here, 
which is marked Exhibit F. Do you remember that draft ? 

A. Yes, sir; I have seen the draft before. I think it came the 
same day ; whether it was in the same letter as the $19,000 I don’t 
know. 7 

Q. You didn’t see that draft before you saw the $19,000 draft, did 
you? 

A. My impression is I saw them both together. 
416 Q. You either saw them both together, or, if you did’nt 
see them both together, you saw the $19,000 draft first, did 


you ? 
A. My impression is that the $19,000 draft came in in the first 
mail, and this one —; the first mail comes in along between 7 and 


8 in the morning, and I should say that one came in about half- 
past 10 o’clock mail. 

Q. You are sure that you didn’t receive this $19 000 draft in the 

mail upon Saturday, October 3rd? 

A. No, sir; not even in the late mail. | 

Q. W hat i is the latest? 

A. We get a mail that comes in about 3 o’clock on Saturday ; 
we close at one; but this letter came in in the Mdénday morning 
mail. 

Q. Were you a party to any arrangement with Rappal, Sons & 
Company, any plan or connivance with Rappal, Sons & Company, 
by which the money coming to them upon any shipments of cattle 
made to them were to be applied to the payment of overdrafts to the 
‘Union Stock-Yards National Bank or to ‘be deposited to their ac- 
count in the Union Stock-Yards National Bank, or anything of that 
kind? 

A. No; we never considered Rappal, Sons & Company owed us 
only over night for the advances which we made upon stock which 

was to be in next morning. 
417 Q. Were you in any plan or connivance by which Rappal, 
Sons & Company were to give you money, the proceeds of 
certain shipments of cattle, and let dr afts go back ? 

A. No, sir; never heard of such a thing. 

Q. And do. you know from what source the proceeds.of what cattle 
deposited i in that manner in your bank upon Saturday, the 3rd of 
October, or at any other time, were made? 

A. No, sir; nor at any time; never asked them when they made 
overdrafts who the owners of the cattle were; we only knew they 
were making advances on certain shipments of cattle ;'never asked 
them who the owners were; didn’t know: and when the cattle were 
sold didn’t know who the owners were then. 

Q. Do you know of anything in the treatment of these three drafts 
any different from the treatment of any other drafts in your bank 
received for collection, with the exception of the fact that the non- 
pay ment of this draft was not notified to the Kansas City Stock- 
"ards Bank until Saturday, October 3rd ? 
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A. Those that were returned by the collection teller, he used his 
own judgment in treating those ; no orders given any way. 

Q. Do you know of anything unusual ? 

A. No; nothing unusual. The only thing out of the way was 

his neglect, his tarelessness, in not telegraphing that one that 
418 was done next morning. 
Q. Did you attempt to treat those drafts in any different 
way from any others? 

A. No, sir. 

Q. bid you have any reason in your own mind 

A. No reason whatever, and no orders were given in regard to 
them by any one in the bank, so far as I know. 

Q. So far as your knowledge extends, were orders of any kind or 
sort given by anybody. 

A. No, sir; not by anybody else; don’t know of any reason why 
they should be giyen. 

Q. I call your attention to this point: I asked you to whom, if 
anybody, you communicated the information you got about Rappal, 
Sons & C ompany being in financial difficulties; did you during the 
day communicate to Mr. Washburn the fact? 

A. My recollection is that I'spoke to him as soon as he came up 
there. I presume his custom usually is to get there along about 
noon—some time between 11 and 12 o'clock. 

Q. And you then told him what the Rappals, or some person 
from their firm, had told you ? 

A. Yes, sir. 


419 Cross-examination by Mr. Bisper: 


Q. You knew did you, Mr. Conrad, on Saturday morning, Octo- 
ber ee 1885, that the draft in evidence, marked Exhibit D, drawn 
by A. J. Gillespie & Company on Rappal, Sons & Company for 
$63,231. 10,and was presented for payment on Friday from your bank, 
went to protest on Friday and was unpaid on Saturday ? 

A. I knew Saturday morning, October 3rd, when | looked it up ; 
I found that such a draft had been protested and was in our pos- 
session. 

Q. Ll asked you if on Saturday morning, October 3rd,.you knew 
that the draft I described was protested and was unpaid ? 

A. Yes, sir; I knew it Saturday morning. 

Q. You knew that it had been presented on Friday morning to 
Rappal, Sons & Company for payment, didn’t you ? 

A. No, sir; it was not presented on Friday morning. The drafts 
arrive during the early morning and middle of the day; they are 
not presented until about noon or a little after. 

Q. Well, you knew it had been presented, then, about noon, or a 
little after, of F riday ? 


A. Yes, sir. 
Q. Through your bank ? 
A. Yes, sir. 


Q. It is the course of business, is it not, in your bank for 
420 the mail to be o — by Mr. Jameson, the assistant cashier 


of the bank, and drafts that are contained therein for collec- 
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tion are taken by the collection teller, Mr. Caldwell, to present for © 
payment, are they? That is the course of business ? 

A. Yes, sir; he enters them in his books and he gets them all in 
about noon or a little after, between 12 and 1 o’clock ; he attends to 
them all. : , 

Q. And then Mr. Caldwell makes reports to the various banks of 
the payment of non-payment of drafts, does he ? 

A. He writes the letters advising all of those that have been paid, 
and sometimes he don’t mention those that have not been paid. 

Q. If they are not paid he scratches off the draft from his letter ? 

A. Yes, sir; if he has it on the letter he scratches it off, draws a 
pen through it. 

Q. Now, on Monday morning the draft for $19,505.62—I mean 
Monday morning, October 5th, 1885—was opened by the assistant 

cashier ; was it 'n the early mail? 

A. I presume it was; yes, sir. 

Q. And went, in the regular course of business, to the collection 
teller, Mr. Caldwell, did it? : , 

A. Yes, sir. 

Q. And you went and got that draft from Mr. Caldwell on Mon- 

day morning, did you ? 
421 A. I got the draft in the middle of the forenoon, I think ; 
I am not sure; I presume I got it off his desk as late as that. 

Q. You remember the fact, don’t you? 

A. I don’t remember where I got it, whether off his desk or off 
Mr. Jameson’s; I presume Mr. Caldwell had entered it in his 

Q. You remember the fact of getting it? 

A. I remember the fact of getting it. 

Q. What did you do with it after you got it? 

A. | got the draft and took the amount of it and telegraphed Mr. 
Connelly that it would not be paid, would go to protest. 

Q. Have you a copy of that telegram ? 

A. If the book is here I could find it. . 

Q. You have just testified that you got this draft from Mr. Cald- 
well or from some one for the purpose of sending the telegram ; that 
is the only purpose fer which you obtained it, is it ? | 

A. My atteution was called to it by one of the firm telling me 
they would not pay it. 

Q. That is not an answer to my question. I am asking if you 
got that for any other purpose ? 

A. I don’t know what I might have done with it; I only got it 
to get the description of the draft,so I could give Mr. Connelly word 
it was not paid. 

Q. That was the object of your getting it? 

A. I wrote to him afterward and described it more fully. 

Q. State what you recollect about it. : 
422 A. My main object was to get a description of the draft so 
i I could notify Mr. Connelly at once; that was the only object 
vad, 


Q. Then what did you do with the draft after that ? 


n 
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A. Placed it back with the note teller, so as to have it go through 
the regular course for protest. 

(. Carried it back to the note teller ? 

A. Yes, sir; it was given back to him; don’t know whether I 
carried it back or sent it back. 

Q. Do you remember doing that ? 

A. I remember it was sent back to the note teller. 

Q. How long was it in your possession ? 

A. Long enough to get the description. 

Q. About how long? 

A. Might have been on my desk for half an hour. 

Q. Not longer than that? 

A. I should say not; no, sir. 

Q. How long was it ‘after October 5th before you saw any mem- 
ber of the firm of A. J. Gillespie & Company ? 

A. My recollection is that one of the younger members of the 
firm came there several days after. I can’t give the dates; would 
be during the week. 

Q. During that week ? 

A. I should say so. 

Q. Of October 5th? Wasn’t he there on Wednesday, October 
7th? 

A. Well, my recollection is it would be about that time; 
423  couldn’t say positively about that time. 
Q. About Wednesday, October 7th ? 

A. He represented himself as one of the members of the firm. I 
never had seen him before. 

Q. What did he say to you ? 

A. That I am not positive about. He was inquiring in a general 
way about Rappal, Sons & wwe an hs all I remember. 

Q. Didn’t he say that the cattle that were shipped to Rappal, Sons 
& Company and received by them October Ist, 2nd, and 3rd were 
the cattle of A.J. Gillespie & Company ? 

A. I don’t recollect of his saying that; no, sir. 

Q. Do you recollect that he didn’t say that? 

A. I don’t recollect of anything being said about the ownership 
of the cattle. 

Q. Did he say anything about the proceeds of these cattle—who 
was: entitled to it? 

A. I don’t remember that. 

Q. Do you mean to say you don’t remember what he said about 
it? 

A. I don’t remember distinctly what he said about it from this 
fact, that | told him I could give him no information about Rappal, 
Sons & Company; he would have to go to the office to get that from 
them. I had not seen Mr. Rappa] then ; he was in Kansas City, 1 
think. F. J. Rappal, Sr., had made no inquiries of them. 

Q. Your —ahahe is indistinct as to the conversation you 

had ? 
424 A. As to the details, I recollect he was in there and wanted 
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to know something about those drafts; he didn’t seem to know 
very much about the drafts. ; 

@. State what was said. : 

A. I can’t tell you exactly what was said, because there was noth- 
ing said that made an impression on me so that I should remem- 
ber. i 

Q. So you don’t remember? 

A. I don’t remember distinctly. I remember he was inquiring in 
a general way about the shipments; remember that some other point 
than Kansas City was mentioned, and his firm had asked him to 
look up here and see about it. 

(). Do you remember when A. J. Gillespie & Company commenced 
drawing drafts on the firm of Rappal, Sons & Company going 
through your bank ? ) 

A. No, sir; I do not. 

Q. Don’t you know, as a matter of fact, that between April 20th 
and October 3rd, 1885, A. J. Gillespie & Company drew a very large 
number of drafts on Rappal, Sons & Company, all of which went 
through your bank for collection ? ! 

A. No, sir; Ido not. I know that A. J. Gillespie & Company 
draw drafts on probably a dozen different firms at thé yards; some- 
times on one, sometimes on another ; sometimes on different ones at 
the same day. 

Q. That is not what I asked you. 
425 A. I will answer you. | . 

Q. Did you know or did you not know that between April 
and October, 1885, A. J. Gillespie & Company drew drafts, more or 
less, upon Rappal, Sons & Company that went through your bank 
for collection ? 

A. I can’t say that I did. 

Q. You can’t say that you knew ? 

A. No, sir. 

Q. Can you say that you didn’t know it? 

A. Well, my impression is that my attention was never called to 
it particularly. 

Q. Then you don’t know that you ever knew the fact that any 
drafts were drawn by A. J. Gillespie & Company through your bank, 
presented and collected on Rappal, Sons & Company,. between the 
dates above named ? 

A. I don’t recollect of ever seeing or having my attention called 
to any particular draft, but I would say, as I said before, if you 
want me to now, that it was the custom of A. J. Gillespie & Com- 
pany to draw on a great many firms, and I may have seen drafts 
drawn on Rappal, Sons & Company, but nothing to call my atten- 
tion particularly to them. ' 

QQ. [am asking you if you have any recollection ? 

A. I hav-n’t any distinct recollection of it—in fact, I knew noth- 
ing about the business—this Kansas City business—only that I knew 
Rappals were receiving cattle from Kansas City. I was not aware 

who was drawing drafts on them or in what way they 
426 came; I supposed some shipments of cattle ftom Kansas 
City ; my attention was never called to it particularly. 
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Q. Now, then, did you know of any drafts being drawn by A. J. 
Gillespie & Company on Rappal, Sons & Company, and presented 
through your bank, being protested until October 2nd, 1885? 

A. No, sir; I did not. 

Q. Did you know of any one up to that time drawing drafts on 
Rappal, Sons & Company being protested ? 

A. I can’t say whether I did or not. 

Q. Have you any recollection of it now? 

A. No; I have no recollection—no recollection. 

Q. You hav-n’t any such recollection ? 

A. No. Nothing occurred to call my attention to anything of 
that kind. 

Q. Now, when did you next hear from Mr. Gillespie, after the 7th 
day of October, or from any member of the firm of A. J. Gillespie & 
Company ? 

A. I don’t recollect the dates. Mr. Gillespie has been at the bank 
a number of times. I don’t recollect the dates. 

Q. Was A. J. Gillespie himself, the senior member of the firm, at 
your bank on the 15th day of October, 1885? 

A. That I cannot say. He was there several times shortly after 
the 

Q. You have no recollection of his being there ? 

A. Not as to the dates. 
427 Q. Have you within two or three days of that time? 
A. Not as to dates. 

Q. No recollection as to dates at all? 

A. Not as to the dates; no, sir. 

(). Do you remember of A. J. Gillespie’s coming into your bank 
on the 15th day of October, 1885, and telling you that his firm 
shipped these cattle to be sold on commission: by Rappal, Sons & 
Company and the proceeds accounted for to them ? ) 

A. No, sir; I don’t recollect. I had several conversations with 
Mr. Gillespie when he was up there. 

Q. Do you recollect of his coming there on that day and telling 
you that the money, about $25,000, that was deposited on the Ist, 
2nd, and 3rd of October, 1885, by Rappal, Sons & Company was the 
money of A. J. Gillespie & Company ? 

A. I remember his coming there, and he claimed to have some 
interest in the cattle; farther than that I don’t remember. 

Q. Didn’t he tell vou that his firm paid for those cattle and owned 
them and was entitled to the proceeds ? 

A. I don’t remember his telling that. 

Q. Will you say he didn’t tell you that in substance ? 

A. I don’t remember of his telling me that. 

(. You are not willing to say he didn’t tell you that? 
425 A. Of course, I say that I don’t remember of his telling me 
that his firm paid for the eattle or that they didn’t pay for 
them. I remember that he put in some claim or pretended to have 
some claim upon the cattle, and I recollect, farther than that, of 
going to Rappal, Sons & Company and asking them about it, and 
‘ 
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they produced the ticket when the cattle were all weighed to Bowen 
& Company. | ot. 

Q. I am not asking anything about that. I am asking if you re- 
member, Mr. Conrad, that Mr. Gillespie did or did not tell you, on 
the 15th of October, 1885, that his firm paid for those cattle and 
shipped them to Rappal, Sons & Company to be sold and the pro- 
ceeds accounted for by them, and that they drew these drafts on 
them. 

A. I have no recollection of any sueh-—— 

Q. You don’t remember any such conversation ? 

A. No, sir. 

Q. On the 15th of October or thereabouts ? 

A. No, sir; I don’t recollect the conversation. 

Q. Do you remember who was with A. J. Gillespie when he called 
there about that time? 

A. No; I do not. 

Q. You don’t remember who was with him? 

A. I don’t remember who was with him. 

Q. Do you remember of receiving a letter on October 16th, signed 
by A. J. Gillespie & Company, in relation to the proceeds of these 
cattle ? : 
A. No, sir; I do not. 

429 Q. You don’t remember any such letter as that? 
A. No, sir. If there was any such letter received we have 
it on file, I presume. | 

Q. You have no recollection about it? 

A. No recollection of it. 


Redirect examination: 


Q. When you receive drafts for collection at the stock-yards, at 
your bank, do you identify them by the name of the drawers—make 
any particular impression upon you or not? | 

A. We get, I was going to say, many hundreds of ‘drafts a day, 
and all the attention we pay to them 7f to take the letters of the bank 
that sends them and check over the amounts to see if they are right; 
don’t look to see who signs the drafts or who draws them; have 
enough to do to check over the amount to see if every draft is there. 

Q. You would not, therefore, as I understand you, keep track of 
persons who were drawing upon any particular firm? 

A. No, sir; don’t pretend to; don’t pay any attention to that at 
all; haven’t got time. , 

(. In your testimony given before you stated that vour attention 
was called to the $19,000 draft upon Monday by receiving early 
Monday morning a telegram from Mr. Connelly asking: you if the 
19 thousand and odd dollar draft—on Monday morning a telegram 

was received, which was received some time before noon. you 
430 said your recollection was then, and you named 10.36 as the 
time of day when it was sent from Kansas City, asking whether 
the Rappal $19,000 draft was-paid. Do you now remember receiv- 
ing that? 
A. I don’t remember receiving it ; I think I received 2 telegrams 
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from Mr. Connelly that day, one asking if the draft had been paid 
and another asking me to secure the cattle or proceeds or something 
of that kind for him. 
Q. Was the reception of that telegram before or after you received 
from Rappal,Sons& Cpmpany the information which you have told? 
A. I should think it was about the same time that the first one 


came. 

Q. Is it or not possible that the telegram which has been produced 
by Mr. Connelly, signed Jameson, assistant cashier, might have been 
sent at your directions ? 

A. He might have received the telegram and put that answer on 
before I got there in the morning,and then the other one was 

Q. But the telegram doesn’t appear to have been sent till later— 
half-past ten—the first telegram from Mr. Connelly? 

(. Then I was there to get that, of course. 

(). Is it not possible that after receiving the information from the 
Rappals the telegram signed by Jameson was sent at your re- 

quest ? 
431 A. Mr. Jameson may have sent the first one; I don’t re- 
member in regard to that; I should say he sent the first one, 
and then that I inquired more fully into it and answered the 

Q. It is signed Jameson, cashier; may it not have been sent. by 
your direction ? | 

A. It may have been; I don’t remember about that; have no 
recollection of that; didn’t know until to-day that such a telegram 
was sent. 

(). Is the amount of $19,000 an unusually large amount for your 
bank to receive as a draft for collection ? 

A. No, sir; it is not; very ordinary. 

; (). Is $6,000 an ordinary or very large draft for collection in your 
mank ? , 

A. No, sir; on those large shipments $25,000 and 30,000 is not an 
unusual draft to have. 

(. You don’t remember that Mr. Caldwell testified yesterday that 
after you took the $19,000 draft from his desk he didn’t see it again 
at all; it was not returned to him; that you took charge of it. You 
have testified that you turned it over again to him. Can you ex- 
plain that apparent discrepancy ? 

A. I am not positive what was done with the draft except that it 
went through the regular course of business, being presented and 

not paid and turned over to Mr. Jameson to protest. 
432 2. Then it may not have been turned over to Mr. Cald- 
well ? 

A. May not have been turned over to Mr. Caldwell direct; that 
would be the natural course for it to take» but as they had positively 
said that it would not be paid, it may have been turned over direct 
to the notary. 
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433 DecEMBER Ist, 1886. se 
F. J. Rappat, Sr., being first duly sworn, testified on be- 
half of defendants as follows: 4 


a 
ie 


By Mr. Mitier: Give your name in full. 

F. J. Rappal, Sr. 

Are you one of the defendants in this suit ? 
. Yes, sir. 

Q. What has been and is now your business? 

A. Cattle in stock-yards; selling on commission. si 

Q. How long have you been at the stock-yards in the commis- 
sion business ? : 

A. Been 4 years the first day of next January. 

@. Where before that time? 

A. Joliet, Illinois; Will county. 

(). State whether or not you were doing business in Kansas City, 
Missouri, during the year 1885—say, from the middle of March up 
to some time in October of that year. 

A. Yes, sir. 

Q. With whom, if anybody, were you associated in business 
there? . 

A. W. P. Bowen, Milton James, and myself. 

Q. What was the style of the firm in which the three named 
were partners ? 

A. W. P. Bowen & Company. ! 
434 Q. Previous to your forming that arrangement with Mr. 
Bowen and Mr. James, had you known Mr. Bowen? 

A. Slightly; not much. | 

Q. Had he had any business with the firm of Rappal, Sons & 
Company ?. 

A. He shipped a few different kinds of cattle to us at the stock- 
yards here. . | 

Q. What was the business of Bowen and Company ? 

A. Buying cattle and shipping. | 

Q. Do you know the firm of A. J. Gillespie & Company ? 

A. Yes, sir. bcs 

Q. The complainants in this suit? : 

A. Yes, sir. ' 

Q. Did the firm of Bowen & Company, which you have mentioned, 
have any business transactions with the firm of A. J. Gillespie & 
Company, at Kansas City, during the time you have mentioned ? 

A. Yes, sir. ; 

Q. What arrangement, if any, had the firm of Bowen & Com- 
pany with the firm of A. J. Gillespie & Company in reference to the 
shipment of cattle to Chicago? | ; 

A. Bowen & Company bought the cattle; made arrangement 
with A. J. Gillespie & Company—it was the old gentleman—I think 
it was the old man—to advance the money for those cattle that Bowen 
& Company bought, and shipped the cattle to Chicago; and they 

were to have $2.50 a car for compensation. " 
435 Q. Compensation for what ? | ’ 
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A. Advancing the money for the cattle and shipment. 

Q. During the part of the time to which you have testified, he- 
tween April 20th and some time in October, were they paid a larger 
or less sum for advancing the money and shipping the cattle ? 

A. They were paid at one time $5 a car. 

Q. With whom did the firm of Bowen & Company make the 
arrangement that you have testified to with A. J. Gillespie & Com- 
pany—that is, with what member of the firm? 

A. The old gentleman, A. J. Gillespie, 1 think is his name. 

Q. bid you ever have any conversation with reference to this 
arrangement which you have testified to or any arrangement with 
A. J. Gillespie & Company or any other member of the firm? 

A. No, sir. 

Q. Any time or place ? 

A. No, sir. 

Q. At the time you made this arrangement that you have testi- 
fied to with A. J. Gillespie & Company to advance to Bowen & 
Company money for the purpose of purchasing cattle, and you have 
testified to the compensation they were to receive for so advancing 
money and shipping these cattle, how were A. J. Gillespie & Com- 

pany to be reimbursed for these advances? 
436 A. I,as a member of Bowen & Company, made the arrange- 
ment with A. J. Gillespie to draw on Rappal, Sons & Com- 
pany for the advance of this money. 

Q. Did the firm of Bowen & Company keep any office at Kansas 
City of its own? 

A. Bowen & Company ? 

Q. Yes. 

A. No, sir. 

Q. Where did you have your headquarters ? 

A. At A. J. Gillespie’s most of the time. 

Q. State whether or not you or Mr. Bowen knew anything about 
keeping books ? 

A. I didn’t; I don’t know as Mr. Bowen did; never kept them. 

(. Now, then, the arrangement, if any was made, with reference 
to keeping the account between Bowen & Company and A. J. Gil- 
lespie & Company. What was the arrangement; who made it, 
&e.? 

A. The arrangement was they were to keep the books, as I stated 
before, for the $2.50 a car or $5, in the first place, and a different 
arrangement afterward ; keep the books, ship the cattle for Bowen 
& Company, advance the money for the sum of $2.50 a car, the 
last 6 weeks or so. 

(). Then do I understand you to say the monies advanced by A. 
J. Gillespie & Company for the purchase of these cattle was a lvan 
to Bowen & Company ? 

A. To Bowen & Company; yes, sir. 
437 Q. Did — ever have any conversation with T. E. Gillespie, 
the son of A. J. Gillespie, in which you told him what the ar- 
rangement between his father & Bowen & Company was? 
A. Not any. 
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Q. I desire to call your attention to certain parts of the testimony 
of A.J. Gillespie, one of the complainants in this suit. On direct ex- 
amination Mr. Bisbee asked A. J. Gillespie this question : 

“Did you make any arrangement with Mr. Rappal, Sr., to do any 
buisness for him in behalf of your firm in April, 1885?” 

The answer was: “I think it was in April; I couldn’t say when 
the exact date was.” , 

“What was the buisness arrangement?” 

To which question Mr. Gillespie gave this answer: “ He came 
from Chicago here and came to me and said he wanted to buy and 
ship some cattle to his house, and he wanted to make arrangements 
for me to pay for the cattle and forward to them. We :nade an ar- 
rangement. He was to buy the cattle; we were:to pay for them 
and forward them to his house in Chicago. We were to draw sight 

drafts against the cattle to get our money out of them, and 
438 we were ‘o hold the cattle as ours until the drafts were paid.” 

Now, Mr. Rappal, I desire to ask you if yon, at the time 
specified by Mr. Gillespie or any other time, ever. made any such 
arrangement with the firm of A. J. Gillespie & Company. 

A. No, sir. 

Q. Then I understand you to say that you never made an ar- 
range- with A. J. Gillespie & Company by which you were to buy 
cattle, A. J. Gillespie and Company were to pay for them and draw 
on Rappal, Sons & Company for the cost, and that the cattle were 
to be the cattle of A. J. Gillespie & Company until:the drafts were 
paid ? | 

A. Never was mentioned. 

Q. Mr. Gillespie further testified that these cattle that were shipped 
between the dates mentioned—the middle of April and, say, the 7th 
of October—were turned over to Rappal, Sons & Company, and then 
the question was asked: “ 

“For what purpose were they turned over to Rappal, Sons and 
Company ?” | 

The answer was: “'To be sold on commission. 

“(. For whose account?” 

To which Mr. Gillespie answered: “If their drafts were paid the 
cattle would be theirs. As soon as we got our money we had no 

further interest in them.” : 
439 Q. And if the drafts were not paid? 

A. The property was ours. We would draw a draft for the 
amount of the indebtedness every night, and in case the drafts were 
not paid the cattle belonged to us. 2 

Mr. Rappal, was there any arrangement between Bowen & Com- 
pany and A. J. Gillespie & Company, or between you individually 
or as a member of the firm of Rappal, Sons & Company, by which 
these cattle shipped between the dates mentioned, including the 
cattle in controversy in this suit, were: to be the cattle of A. J. Gil- 
lespie & Company until the drafts were paid ? 

A. Never was mentioned. ' 

Q. This question was also asked Mr. Gillespie: “State how it was 

about the cattle being subject to your order until they were sold.” 
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To which Mr. Gillespie answered: “I made an arrangement with 
Mr. Rappal that we were to hold the cattle until we got our money.” 
Did you make such an arrangement with Mr. Gillespie as he has 
testified to here at any time? 

A. No, sir. 

Q. The following question was also asked Mr. Gillespie: 
“State why that account was kept in the name of Bowen & 
“ompany; who directed it to be done?” To which question 
Mr. Gillespie answered: “ Mr. Rappal said he didn’t want the com- 
mission men to know he was shipping cattle, and that he had a man 
by the name of Bowen with him and he wanted the cattle handled 
in that name to keep it separate and to keep people from knowing 
that Rappal, Sons & Company were shipping cattle.” 

Mr. Rapple, did you ever have any such conversation with A. J. 
Gillespie, or any member of his firm, such as he testified to here? 

A. No, sir. 

(. Did you ever make any such statement to him as he makes 
here? 

A. No, sir. 

Q. Did vou ever tell him that Bowen & Company meant Rappal, 
Sons & Company, or words to that effect? 

A. No, sir. 

(. You have heard the testimony in this case in reference to the 
shipment of 3 lots of cattle—133 head, 815 head, and 122 head of 
cattle—which were shipped from Kansas City to Chicago, to Rappal, 
Sons & Company, between the 29th of September, say, and the 
6th of October, 1885. Do you know to whom those cattle 
belonged ? 

A. Yes, sir. 
Q. To whom did those three lots of cattle belong ? 
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(Objected to by Mr. Bisbee as ca)ling for a conclusion by the wit- 
ness. ) 
(Question withdrawn.) 


Q. Do you know who bought the 133 head of cattle, to which ref- 
erence has been made in the testimony, that were shipped on or 
about October 2nd, 1885, to Chicago? 

A. I bought them; me and Mr. Bowen together. 
the cattle. I made really the final close on them. 

Q. You bought these cattle of A. J. Snider & Company ? 

A. Yes, sir. ! 

Q. For whom did.you buy them ? 

A. W. P. Bowen & Company. 

Q. Do you know who bought the 810 head of cattle shipped from 
Kansas City to Chicago on or about the Ist of October, 1885? 

A. Mr. Bowen and Mr. James bought them. I was not there 
that day. 

Q. How do you know they bought them ? 

A. Well, when I got back in the evening they told me they 

bought so many Texas cattle. 
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442 Q. Do you know who bought the 122 head of cattle 
shipped afterwards and to which reference has been made in 
the testimony ? 
A. About a day or two afterwards I bought 80-odd and I think 
Mr. Bowen bought the balance, odds and ends. 
Q. For whom were the 810 and the 122 head of cattle bought ? 
A. For W. P. Bowen & Coinpany. 
Q. My questions have reference to the three lots of cattle in con- 
troversy in this suit. Do your answers apply to those three lots of 
cattle ? 
A. Yes, sir. 
Q. You have testified to an arrangement made by you, on behalf 
of W. P. Bowen & Company, with A. J. Gillespie & Company in 
the early part of the summer of 1885. Did you tell your sons, F. J. 
Rappal and L. L. Rappal, about that arrangement ? 
A. Yes, sir. 
Q. Did they know that you were a member of the firm of W. P. 
Bowen & Company ? 
A. Yes, sir. 
Q. Did you ever at any time tell A. J. Gillespie & Company that 
you were buying these cattle for Rappal, Sons & Company ? 
A. No, sir. 
Q. Do you remember an interview at the Palmer House, 
443 in Chicago, on the 15th or 16th of October, 1885, at which 
yourself, I’. J. Rappal, Jr., L. L. Rappal, and A. J. Gillespie 

were present ? 

A. Yes, sir. 

Q. Whereabouts in the Palmer House was that interview held ? 

A. Well, it was right this end of the stairs, just in the main hall— 
just this side of the 

Q. The rotunda? 

A. Yes, sir; around there. 

Q. About what time of the day was that interview hel 1 ? 

A. I think somewhere along in the afternoon; couldn’t exactly 
say what time it was, but I think, to the best of my knowledge, in 

the afternoon—middle of the afternoon somewhere. 

Q. In that conversation had between Mr. Gillespie, yous two sons, 
and yourself, did Mr. Gillespie suggest a plan by which this money 
could be got from the bank? 

A. Yes, sir. 

Q. Please state the proposition he made to you at that time. 

A. He said like this: You call them cattle mine, and [ am will- 
ing to stand the loss and let the bank lose the money instead of me. 
That is the very words he used. 

Q. You may repeat that conversation which you had with 

444 Mr. Gillespie at that time that you have reference: to, when 

your two sons were present, at the Palmer House, as near as 

you can, giving what Mr. Gillespie said and what you suid, stating 

it as fully as you can, and give the words, as nearly as you can, that 
were used by “yourself and Mr. Gillespie. 

A. Just as I stated. Says he, Call those cattle my cattle, and 1 am 
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willing to stand the losses and the bank will have to stand the loss 
instead of me. That is just the words. I didn’t say anything. 
Says he, You call those cattle mine and I am willing to stand the 
loss of these cattle and get the money. Let the bank lose it instead 
of me. 

Q. What did you say? 

A. I said nothing. 

Q. Who asked you to come to the Palmer House for that inter- 
view ? 

A. Mr. Gillespie. 

(. Who else were present at that interview ? 

A. Me and my two sons. 

Q. Was anybody else there during any part of the interview ? 

A. Not at that time. Mr. Gillespie was there at one time and Mr. 
Miller was there pretty near that time. 

Q. Did your two sons hear this conversation ? 
445 A. They were there at the time. 

Q. You have testified to an arrangement made by W. P. 
Bowen & Company with A. J. Gillespie & Company in April, 1885; 
was that arrangement changed from that time up to the dth or 6th 
of October? 

A. No, sir. : 

(. No other arrangement between you and A. J. Gillespie & Com- 
pany ? ! 

A. The arrangement was one time we paid them $5 a car and 
then we made an arrangement of $2.50; that is all the arrangement 
ever was made between W. P. Bowen & Company and A. J. Gilles- 
ple & Company. 


Cross-examination by Mr. BisBee: 


Q. When did you say you left Joliet and moved to Chicago? 

A. Will be 4 years the first day of January, coming 1881; I 
think it was 4 years come first day of January I started in business 
here in Chicago. 

(). You were acquainted with Mr. Elmer Washburn in Joliet? 

A. Yes, sir. 

(). When he was the warden of the penitentiary ? 

A. Yes, sir. 

@. You had business relations with him then ? 

A. I furnished beef there at the penitentiary occasionally, and 

different stuff, moreor less. 
446 (. What business were you engaged in? 
A. I was then keeping a meat market and shipping cattle: 

@. At Joliet? 

A. Yes, sir. 

(. How long had you been engaged in that business there ? 

A. Twenty-odd years; I was in the meat business 12 years ; in the 
cattle business before that 12 or 15 years. 

. When did you make the acquaintance of Mr. Bowen? 

A. Along in April, 1885. 
Q. Had you never seen him up to that time ? 
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A. He shipped stock to us in the Union Stock-Yards a few differ- 
ent times; that is how I come to learn his name, and so on. 

Q. You went to Kansas City in April, 1885, didn’t you? 

A. Yes, sir, 

Q. For the purpose of buying cattle and shipping to Chicago ? 

A. I expect so; yes, sir. 

Q. That was the object of your visit there, was it? 

A. Yes, sir. 

Q. You remained there the greater part of the time up to Octo- 
ber, 1885? 

A. Yes, sir. | 
Q. And during that time, between April and October, you 
447 bought a great many cattle at Kansas City, didn’t you ? 

A. Yes, sir; Bowen & Company bought a good many cattle 
there during that time. 

Q. Did you buy any cattle during that time at any other place 
than Kansas Cit yi 

A. No, sir. : 

Q. Did you make any written copartnership with Mr. Bowen ? 

A. I did not. 

Q. Have any writings ? 

A. Guess not; no, sir. 

Q. Where did Mr. Bowen live? 

A. He lived over in Kansas, about 40 miles from there; I forget 
the name of the place. 

Q. You don’t know where he lived ? 

A. He lived at Indianola; it is off some 40 miles or so. 

Q. What was Milton James’ business when you went down to 
Kansas City, in April, 1885 ? , 

A. He was there selling cattle. 

Q. For his own account ? 

A. No; I believe he was working for Gillespie, if I ath not mis- 
taken. 

Q. In the employ of A. J. Gillespie & Company ? 

A. I think so; at the same time he bought cattle. 

Q. Did you have any writings with him at all ? 

A. No, sir. 
448 (). It is true, isn’t it, that in some lots of cattlé that you 
bought, Milton James had an interest in the proceeds, if there 
was any, and in some lots he didn’t have an interest ? 

A. He had an interest in some of the cattle there; guess he was 
out for about, perhaps, 3 or 4 weeks during July. I think, then, in 
August he went in again and stayed till we quit, till W. P. Bowen 
& Company dissolved. 

Q. Then, you say Mr. James was interested in all the cattle you 
bought up in July? 

A. Well, not all, sir; biggest portion of them; sometime-, per- 
haps, 4 to 6 weeks’ time 

Q. Interested in a portion of what you bought ? 

A. He was in for about 4 to 6 weeks, I think, to the best of my 
knowledge, all we did buy. 
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He was interested in all you bought? 
. Yes, sir; one-third interest. 
. One-third interest in the profits ? 
And losses—same thing. 
Did he have any money to put in? 
I don’t know how that was, I am sure. 
Did he put any into the firm of W. P. Bowen & Company ? 
He did not; no, sir. 
. Did Mr. Bowen put in any ? 
. I expect he did. 
. How much ? 
A. Mortgaged his farm for $3,000. 
449 Q. Mortgaged it in October, after these drafts went to pro- 
test, did he? 

A. No, sir; before. 

Q. Did he put any money into the business. 

A. I don’t know as he did have no 

Q. Did you ever know of Mr. Bowen’s putting a dollar of 
money 

A. I don’t think he did; not to my knowledge. He had some 
credit there, I suppose. 

Q. If Mr. James or Mr. Bowen ever put any money in the busi- 
ness of shipping cattle in the name of W. P. Bowen & Company 
state what they put in and how much. 

A. I don’t know that they put it in or how much or anything 
about it. 

Q. Did you know of their putting a dollar in, either of them ? 

A. I don’t know; couldn’t say. Gillespie & Company kept the 
books of W. P. Bowen & Company. 

Q. Did you put any money into the business of W. P. Bowen & 
Company ? 

A. No, sir; not any then. 

Q. Not any? 

A. No, sir. 

Q. You never stated to any one, you say, that you little rather 
the commission men at the stock-yards in Chicago would not know 
you — buying cattle; you never said that to anybody, did you? 

A. Not that I know of; no, sir. 

Q. You say you never stated you little rather the commis- 
450 sion men at the Union Stock-Yards would not know you 
were shipping cattle. 

A. No, sir. 

Q. You never said that to anybody ? 

A. Not that I know of. 

Q. Not that you retnember of? 

A. No, sir. 

Q. You would be likely to remember it if you ever said that, 
wouldn’t you? 

A. I might; not to my knowledge, I hav-n'’t. 

Q. Do you know how many cattle or how many car-loads of cattle 


OPOPOPOroro 


254 THE UNION STOCK-YARDS NATIONAL BANK YS. 


were shipped from Kansas City to the firm of Rappal, Sons & Com- 
pany between April 20th, 1885, and October Ist, 1885? 

A. I do not; no, sir. 

Q. By W. P. Bowen & Company ? 

A. I couldn’t say. 

Q. Have you any idea how many ? 

A. Might have been 1,200 or 1,500 cars. I couldn‘t say posi- 
tively. 

Q. The system of doing business was, wasn’t it, for A. J. Gillespie 
& Company 4 to pay for such cattle as you bought down there at 
Kansas City ? 

A. That was the agreement with W. P. Bowen & Company. 

Q. That they should pay for them, wasn’t it? 

A. They was to get $2.50 a car 

Q. Iam not asking about paying; for instance, you bought 
451 some cattle of Snider down there; how would Snider be paid ? 
A. By the contract Bowen & Company made with Gillespie 
& Company to advance the money for those cattle 

Q. Gillespie & Company would pay Snider & Company for the 
cattle, wouldn’t they ? 

A. According to the contract with Bowen & Company 

Q. lam talking about the fact, not the contract. I ask you if in 
such a case Gillespie & Company would give their check to A. J. 
Snider & Company. 

A. According to the contract Bowen & Company had—— 

(). I am asking vou if such was the fact—did Gillespie & Company 
give their check to A. J. Snider & Company in payment ofthe cattle? 

A. They did, according to the contract Bowen & Company had 
with Gillespie 

Q. I didn’t ask you anything about the contract. I ask you how 
the cattle were paid for—if by the check of A. J. Gillespie & Com- 
any. 7 
A. Well, as I said, they advanced the money to W. P. Bowen «& 
Company for the c vattle. 

Q. Now, then, when you bought for yourself at Kansas City about 
10 cars of cattle of A. J. Snider & Company you reported that fact 
to A. J. Gillespie & Company, didn’t you? 

A. Yes, sir. 
452 Q. A. J. Gillespie & Company then drew their check pay- 
able to A. J. Snider & Company in payment of those cattle ? 
A. I don’t know how they drew the check. 

Q. You don’t know about that part of it? 

A. No, sir. 

Q. And then the cattle were shipped to Chicago by A. J Gillespie 
& Company, were they’ 

A. No, sir. They were billed W. P. Bowen & Counpelay, on ac- 
count of A. J. Gillespie & Company, to Rappal «& Company. 

Q. You mean to say that was done in all cases? 
A. Yes, sir. 
Q. Now, Gillespie & Company would draw a draft dn Rappal, 
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en Company for the amount of money they paid out, would 
they! 

A. In the neighborhood of that, I suppose. 

(. That is the way the buisness was done’ I believe you testified 
that vou bought the 133 head of cattle that — shipped on the 30th 
day of September of A. J. Snider & Company, didn’t you ? 

A. Me and Mr. Bowen bought them together. He was there at 
the same time. 

Q. You and Mr. Bowen were together ? 

A. Yes, sir. 

Q. You agreed to pay A. J. Snider & Company $6,506.40, did you? 

A. Well, I didn’t figure the cattle at all. 

Q. Do you know whether that is right or not? 
453 A. I never kept the books. I suppose it must be if it is fig- 
ured that way. 

. You hav-n’t any doubt but that is correct? 

A. I suppose it must have been. 

Q. Did you report the fact that you had made a contract for these 
cattle of Snider & Company to A. J. Gillespie & Company ? 

A. Mr. Bowen always “QO K’d” the ticket; took them and “O 
K’d ” them himself and sent them to the office. 

Q. And you sent them to A. J. Gillespie & Company ? 

A. Yes, sir. 

(). Take that identical lot of cattle—is that the check, Exhibit 1, 
to T. E. Gillespie’s testimony, that paid for these cattle? 

A. I couldn't say. 

(). Read it and see what you think about it. 

A. It is very likely ; but I couldn’t swear to it. 

Q. Exhibit 1 to T. E. Gillespie’s testimony—is that the check 
that was drawn by A. J. Gillespie & Company and paid for that lot 
of cattle? 

A. I couldn't say. 

(). You don’t know? 

A. I didn’t keep the books? didn’t know anything about it. 

Q. Did you pay A. J. Snider & Company any money for those 
cattle? 

A. No, sir; I did not. 

Q. Did Mr. Bowen ? 
454 A. They were weighed to Bowen & Company; he took the 
ticket from the scales and he “O K’d” it—sent the price of 
it; Bowen & Company didn’t pay for those cattle, | don’t suppose, 
because it was an arrangement between Bowen & Company and 
Gillespie & Company to pay for those cattle and they got a compen- 
sation of $2.50 a car for advancing the money. 

Q. You hav-n’t any doubt, have you, but what the check that 
you hold in your hand is the identical check drawn by A. J. Gilles- 
pie & Company and by them turned over to A. J. Snider & Com- 
pany in payment of that lot of cattle”? 

A. I don’t know whether it is or not, for I have known them to 
make out a check 
Q. Have you any doubt about that fact? 
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A. I hav-n’t; no, I don’t know; I couldn’t say. 

Q. Where w ere those cattle when A. J. Gillespie & Company gave 
them that check for the cattle or paid for them ? 

A. That is something I don’t know—whether the cattle were 
shipped out before they were paid for or not; that is something I 
couldn’t say. Sometimes the cattle are weighed and go right out 
before the ticket goes to the office. 

Q. Then, as a matter of fact, you don’t know just where the 
455 cattle were at that moment? 

A. I saw the cattle when Bowen & Company bought them, 
and saw them weighed. Sometimes they changed them into differ- 
ent yards. 

(). 133 head of cattle would be 7 car-loads ? 

A. Yes, sir; just about. 

Q. You knew, didn’t you, Mr. Rappal, that at the time A. J. Gil- 
_— & Company paid for these 7 cars of cattle--paid Snider 
& Company for them—Snider & Company gave an: order of this 
kind: Stock-yards, Kansas City, Mo., September 30th, 1885.  Di- 
rected to the Union Stock-Yards Transit Company, U. S. Yards, Il. 
Please deliver A. J. Gillespie & Company 7 cars of eattle shipped 
via C. & A. railroad, consigned for Drum. Signed A. J. Snider & 
Company. You knew that Snider & Company gavé that kind of 
an order to Gillespie & Company, didn’t you, for those cattle ? 

A. I didn’t know how they had fixed it. 

(). Didn’t you know that such an order was given on these identical 
cars from Snider & Company to Gillespie & Company ? 

A. I didn’t at the time, because I didn’t pay any attention to the 

books whatever or to the business; didn’t keep any account 
456 books. 1am no book- “keeper whatever. 

Q. You know now, don’t you, that such an order was 
given by Snider & Company to A. J. Gillespie & Company at the 
time he paid for the cattle? 

A. I suppose if you have it there it shows it. I didn’t know at 
the time. 

Q. You think so, don’t you? 

A. I expect so by the looks of it. 

Q. It is true, isn’t it, that these cattle, if they were: in the stock- 
yards at Kansas C ity, would be loaded on cars—say, Chicago & Alton 
or Hannibal and St. Joe cars, whichever it might be—and shipped 
out to Chicago; that is true, isn’t it? 

A. I suppose so. 

Q. And those cattle were shipped in the name of A. J. Gillespie & 
Company, were they ? 

A. W. P. Bowen & Company, on account of A. J. Gillespie & Com- 
pany. 

Q. Now, for instance, on the back of the order that I read to you 
are these words : “ Deliver to Rappel, Sons & Company. A. J. Gil- 
lespie & Company.” 

A. The cattle were bought—— 

Q. | am asking you, don’t you know that there was an order given 
by A. J. Gillespie & Company, on the back of the one that Snider & 
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Company gave Gillespie & Company, turning these cattle over to 
Rappal, Sons & Company ?” 
457 A. I didn’t know it at the time. 
Q. You know it now, don’t you? 

A. You have got it there; I was not here at the time. 

Q. But, if it so reads, you are satisfied such was the fact, aren’t 
you? 

A. I don’t know anything about it, because I was not here at the 
time. 

Q. Now, then, Rappal, Sons & Company got possession of these 
cattle by an order from A. J. Gillespie & Company, didn’t they ? 

A. I don’t know how that is; as I said, they were bought by 
Bowen & Company. 

Q. I am asking you how Rappal, Sons & Company came into pos- 
session of these cattle. 

A. Well on account—because of the agreement Bowen & Com- 
pany had with Gillespie & Company. 

Q. No, I am asking you about the writings; didn’t Gillespie & 
Company, on the back of the order that I just read to you, write 
these words: “ Deliver to Rappal, Sons & Company,” and sign it “A. 
J. Gillespie & Company ?” 

A. Well, I don’t know. 

Q. You — satisfied such was the fact, aren’t you ? 

A. That way—gome way, because Bowen & Company—— 

458 Q. Now, then, that order which A. J. Snider & Company 

gave A. J. Gillespie & Company, and which Gillespie & Com- 

pany endorsed to Rappal, Sons & Company, was handed to some 
member of your firm at the stock-yards, wasn’t it? 

A. I was not here at the time; I suppose so; must have been 
handed or they wouldn’t have got it. 

Q. When they had that order signed by A. J. Gillespie & Com- 
pany they would go to the office of the Stock-Yards Company and 
get an order for the cattle, wouldn’t they ? 

A. I suppose so. 

Q. You are familiar with the course of business? 

A. Yes, sir. 

Q. You know that is so? 

A. That is the rule, I expect. 

Q. And that is the way that Rappal, Sons & Company got these 
identical cattle, isn’t it ? 

A. It looks that way; yes, sir. 

Q. Now, it is true, isn’t it, that Snider was paid for these 133 cattle 
the sum of $6,506.40 ? 

A. I expect he got the money for it. 

Q. By Gillespie? 

A. According to the instructions of Bowen. 

Q. Wasn't there $280 at that time, back freight, which came into 
Gillespie & Company’s hands ? 

A. I couldn’t say. 
459 Q. Don’t remember about that? The exchange on a draft 
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drawn by A. J. Gillespie & Company for this — was $4.70, 
wasn't it? 
A. They kept the books ; 
@. Don’t remember ? 
A. I couldn’t say. 
Q. If you add the $4.70 to the $280 and take those two amounts 
from the $6,506.40 it would leave just $6,231.10, wouldn’t it ? 
A. According to the paper there; I don’t figure it. 
Q. And that was the amount of the draft, wasn’t it, drawn by 
A. J. Gillespie & Company on Rappal, Sons & Company ? 
A. Well, sir, as I told you before, I don’t know anything about 
the drafts. 
Q. It is that way as it looks now? 
A. It looks that way. 
Q. And that draft was not paid? 
A. I couldn’t say ; guess not. 
Q. You don’t think it was, do you ? 
A. I don’t know as it was. 
Q. Now, then, on the 1st day of October did you buy 440 head of 
cattle of Quinlan, Montgomery and Company ? 
A. Mr. Bowen and Mr. James bought them. 
@. Where were vou at that time? 
A. Out in the country looking at some cattle. 
(). And those cattle came to $12,930.14 ? 
460 A. I don’t know; I never figured that ; 
Q. Have you any doubt about it? 
A. I don’t = never kept the books ; 
over; couldn't sa 
(). Here isa A Exhibit 3 to T. E. Gillespie's testimony, drawn 
by A. J. Gillespie & Company, dated October Ist, 1885,. payable to 
Wuinlan, Montgomery & Company, for $12,930.14. Now, is not that 
the check that paid for those cattle? 
A. I couldn’t say for sure. 
Q. You hav-n’'t any doubt about it, have you ? 
A. I hay-n’t made any checks or anything of the kind ; 
know; Mr. Gillespie kept the books. 
Q. From all you know now, don’t you think that i is anh ? 
A. [ couldn’t tell you. 
Q. Just as I have stated ? 
A. I didn’t keep any books. 
Q. Now, on the same day you bought of A. J. Snider & Company 
375 head of cattle, didn’t you ? 
A. Bowen & Company—well, Mr. James and Mr. Bowen bought 
them; I was not there that same day. 
@. You remember the fact ? 
A. Yes; I came back and and found out that ev ening. 
Q. They came to $8,072 
46] A. I never figured it. I sie t say. 
Q. Have you any recollection about it at all? 
A. No, sir. I never figured the cattle. 
Q. I show you a check—Exhibit 2 to T. E. Gillespie’s testimony — 
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drawn by A. J. Gillespie & Company on the Kansas City Stock- 
Yards, dated October Ist, 1885, payable to A. J. Snider & Company, 
for $8,072, which is stamped paid. Isn’t that the check that went 
to A. J. Snider & Company in payment of these 375 head of cattle? 

A. I couldn’t say; might have been the case. I certainly didn’t 
keep the books. AsI said before, W. P. Bowen & Company paid 
Gillespie for keeping the books. 

Q. You haven’t any doubt about it, have you? 

A. I couldn’t say one way or the other. I haven’t seen the checks, 
and didn’t know anything about it. 

Q. I show you the checks. 

A. I don’t know as I ever saw them. 

Q. Have you any doubt but what these are the two checks that 
paid for that lot of cattle? 

A. I couldn’t say actually. 

Q. You don’t know they are not the ones? 

A. I couldn’t say whether they are or not. I can’t say that from 
my knowledge before : 
Q. Those cattle came to $20,883.82, didn’t they ? 

462 A. That is the way it says there. 
Q. You haven’t any doubt about that? 

A. I never figured them cattle up; don’t know anything about it, 
anv more than they weighed them, according to the receipts there. 

(). Now, there was $1,302.80 back freight, wasn’t there, at that 
time that came into A. J. Gillespie’s hands—A. J. Gillespie & Com- 
pany’s hands—to your account ? 

A. I couldn’t say that, either. 

Q. And the exchange on the draft drawn at this time, being 
$14.66—you knew about that? Now, if you add the back freight to 
the exchange and deduct it from ie $20,883.82 it would leave 
$19,505.62, wouldn’t it? 

A. According to the way that is. 

Q. That is the amount of money Gillespie had in those cattle, 
isn’t it? 

A. I couldn’t say any different than they advanced the money 

Q. You haven’t any doubt that is the fact? 

A. They advanced the money, as I told you before. 

(. Now, then, a draft was drawn on that day by A. J. Gillespie 
& Company on your firm, at the stock-vards in Chicago, for $19,505.62, 
dated the same day. That was the correct amount, wasn’t it, that 

A. J. Gillespie & Company had paid for those cattle ? 
463 A. I couldn’t say. According to that, it shows that; that 
is all I know; couldn’t say anything to the contrary. I 
haven’t kept the books, as I told you. 

Q. Where were these 810 head of cattle at the time A. J. Gillespie 
& Company paid for them ? 

A. I couldn’t say; I was not there the day they were purchased, 
as I told you. 

Q. Were you there when these cattle were bought from Snider 
and Quinlan & Montgomery ” 

A. I was there when the 130 were bought and 80 odd. 
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Q. You were not there when these 810 head were bought? 

A. No, sir; I was away that day. 

Q. Why, then, did you say in your direct examination, that Mr. 
Bowen and Mr. James bought them ? 

A. Because I was not there at that date. 

Q. Then, you did not see these bought at all? 

A. I did not; not the 800. I said in the morning I found out 
what was done. 

Q. I now show you this order drawn, which reads as follows: 


“Office of Quinlan, Montgomery & Company. 


Srock-YARDs, Kansas City, Missourt, October 1st, 1885. 
The Union Stock-Yards and Transit Company, U.S. Yards, IIl.: 
464 Please deliver to A. J. Gillespie & Company 21 cars,shipped 
via , consigned to us. 
Yours truly, 


QUINLAN, MONTGOMERY & COMPANY.” 


At the time A. J. Gillespie & Company paid Quinlan, Montgomery 
& Company for those cattle was that order given to Mr. Gillespie, as 
I have read it? 

A. I suppose so; I was not there at the time. , 

Q. You hav-n’t any doubt about it, have you? On the back of 
this order are these words: “ Deliver to Rappal, Sons & :‘Company. 
A. J. Gillespie & Company.” Mr. Gillespie put that on there, didn't 
he? 

A. I didn’t; I suppose very likely he did. 

Q. And sent it by mail to Rappal, Sons & Company at the stock- 
yards in Chicago, did he? 

A. I suppose so; I was not here at the time. 

Q. You suppose that is the way the business was done? 

A. Yes, sir. | 

Q. These cattle that were bought from A. J. Snider &€ Company 
came to Snider & Company from the Hanford Cattle Company ; you 

remember that, don’t you? 
465 A. I couldn’t say how they came—that is, not out—— 

Q. Do you, as a matter of fact, remember that these cattle 
constituting this lot about which we are inquiring came to Kansas 
City from the Hanford Cattle Company ? | 

A. The 816 head? : 

Q. No; that portion of the 810 head which you bought of A. J. 
Snider & Company ? . 

A. I was not there the day they were bought. 

Q. Did you understand that fact to be so? 

A. I did not; I was not there the day they were bought. 

Q. Here is an order, which has been put in evidence, signed at 
Kansas City, directed to the Union Stock-Yards & Transit Com- 
pany, Chicago: Please deliver to A. J. Gillespie & Company 15 cars, 
via Hannibal railroad, consigned from H.C. Company (meaning 
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Hanford Cattle Company), signed Hanford Cattle Company. Was 
that order given to A. J. Gillespie & Company ? 

A. I was not there, so I couldn’t tell you. 

Q. That was the course of buisness? 

A. Couldn’t tell you how they do buisness down there. 

Q. You don’t know? 

A. Not in Kansas City; no, sir. 
466 Q. On the back of that order are these words: “ Deliver to 
Rappal, Sons & Company. A. J. Gillespie & Company.” 
Was that order mailed by A. J. Gillespie & Company to your firm, 
at the stock-yards? 

A. I couldn’t say; I wasn’t there at the time. 

Q. You suppose that is the way they did buisness? 

A. I suppose so. 

Q. That is the regular way of boing the buisness, just as I have 
stated it? 

A. Generally stated. 

Q. You had nothing to do there with the shipping of these cattle 
yourself? 

A. When the cattle—— 

Q. No—did you answer my question ? 

A. Mr. Bowen very often—sometimes—told the agent — wanted 
so many cars to ship them out, very often. 

Q. But these orders that I have read to you, they came from the 
parties from whom you bought the cattle; they were not turned 
over to you; you didn’t get those orders? 

A. That is what we allowed Gillespie for, and paid them for that 
purpose—to take care of our buisness. 

Q. Were these orders turned ’over to A. J. Gillespie & Company ? 

A. Well, he did our buisness. 

Q. They were, were they not? 

A. I suppose so. 
467 Q. And then A.J. Gillespie & Company sent the orders en- 
dorsed on the back to Rappal, Sons and Company, Chicago? 

A. I suppose so. I was not here at the time. I expect that is the 
way it is. 

Q. Now, then, you paid A. J. Gillespie and Company 2 dollars and 
a half a car for doing this buisness ? 

A. Yes, sir; W. P. Bowen & Company did that. 

Q. And that is all they got out of it? 

A. Two dollars and a half a car—yes, sir—for taking care of them 
and shipping them. . 

Q. For paying for the cattle and shipping them and for the use of 
the money ? 

A. Yes, sir. 

Q. That is all they realized out of it? 

A. Two dollars and a half a car, 

Q. At first they got 25 cents a head for cattle, didn’t they ? 

A. $5 a car in the first place. 

Q. Then after that had been going on for awhile you undertook 
to ship yourself to Chicago, didn’t you? 
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A. Bowen & Company made a few shipments. 

Q. And your books got confused ? 

A. We didn’t keep any books. Bowen and Company didn’t keep 
any books, and we let—really Mr. Connelly, at the bank, he kind of 
helped us get in the tickets and helped us out. 

Q. Now, then, your books got confused, didn’t they 2 
468 A. Got no books. 
Q. Your accounts, then? 

A. I don’t know as they did. 

Q. Then you made a new arrangement with A. J. Gillespie & 
Company, didn’t you? 

A. A. J. Gillespie came 3 

Q. No; I am asking you—answer my question. Did you make a 
new contract with A. J. Gillespie & Company ? ; 

A. W. P. Bowen & Company; yes, sir. 

Q. By which you were to pay them $2.50 a car? 

A. Yes, sir; for advancing the money and taking care of the 
cattle. | 

Q. And you say that in all cases where you made a contract to 
purchase some cattle of anybody the ticket was “O K’d” by Mr. 
Bowen and that was sent to the office of A. J. Gillespie & Company ? 

A. “O K’d” mostly all of them. 

Q. A. J. Gillespie & Company paid for the cattle and shipped 
them to Chicago ? 

A. Generally, as a rule. 

Q. I understood you that personally you don’t know anything 
about the purchase of these 810 head of cattlke—you were not there ? 

A. I was not there, and I heard that evening or next morning 
that Mr. Bowen and Mr. James had bought that amount of cattle. 

(. Mr. James and Mr. Bowen were there ? 
469 A. Yes, sir; and Mr. James were there and bought the 
cattle. 

Q. There were 121 head of cattle bought by W. P. Bowen & Com- 
pany on the 3rd of October, was there ? 

A. I think so. I know they had some few left there, if I am not 
mistaken ; some 50-odd, I think, of one man. 

Q. Who from? . ! 

A. White and somebody ; I couldn’t say who the party was now ; 
80 head, at $1.75 a hundred. 

(). Did you buy on the 3rd of October any cattle of J. S. Stoler & 
Company ? 

A. I don’t know, I am sure; Mr. Bowen might have bought a few, 
for all I know. 

Q. Did you buy any of Mt. Joy, White and Company ? 

A. I wouldn’t wonder of that is the man the 80-odd cattle were 
bought of; am not sure. 

Q. Did you buy any of A. J. Snider and Company ? 

A. That was the third day; I was absent. | 

Q. I am talking about the 3rd of October. Where were you on 
Saturday, the 3rd ? | 
A. I was in the yards. 
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Q. At Kansas City ? 

A. Yes, sir. : 

Q. You say it was about 80-odd head, you think, were bought of 

Mt. Joy, White & Company ? | 
470 A. One of the firms there; couldn’t say which. 
Q. Now, I show you a check, dated October 3rd, drawn by 
A. J. Gillespie & Company, payable to Mt. Joy, White & Company, 
for $1,066.97. Was that check given by A. J. Gillespie & Company 
to Mt. Joy, White & Company for those cattle bought that day ? 

A. I couldn’t say. 

Q. What do you think about it? 

A. Couldn’t really say ; some number of cattle bought. 

Q. Are you willing to say it was not given for these cattle ? 

A. Something I couldn’t say. 

Q. So far as you know, how did Mt. Joy, White & Company get 
their pay ? 

A. Couldn’t say; I don’t really know just how many. 

Q. You can see that check, can’t you? 

A. I couldn’t tell from the looks of it, because I didn’t write the 
checks. 

Q. You didn’t do the business ? 

A. No, sir. 

Q. A. J. Gillespie & Compuny paid for them ? 

A. That is what we hired them for. 

Q. And they did it, did they? 

A. I suppose they did; yes, sir. 

Q. I have another check here, payable to J. R. Stoler & Company, 
dated the same day, drawn by A. J. Gillespie & Company, for $67.50. 

Do you remember that transaction ? 
471 A. I do not; no, sir. 
Q. You don’t remember anything about it? 

A. I do not. 

Q. I have another check here, drawn by the same parties, payable 
to A. J. Snider & Company, for $276.92. Do you remember that 
transaction ? | 

A. I couldn’t really say how it was; there were a few odds and 
ends bought; I really couldn’t say. 

Q. I have another check, drawn by the same parties, dated the 
same day, payable to A. J. Snider & Company, for $929.67. Do you 
remnember that transaction ? 

A. I suppose it is right; I‘couldn’t say. 

(. Didn’t those 4 checks I have just enumerated pay for the 122 
head of cattle that were shipped on that day? 

A. I am not positive; very likely was; still I couldn’t say. 

Q. You have no doubt about it, have you? 

A. As I tell you, I didn’t keep the books and couldn't say. 

(. These parties to whom those checks are payable gave an order 
to A. J. Gillespie & Company for those cattle, didn’t they, at Kansas 
City ? 

A. The ticket was sent to their office. 

Q. They were weighed and paid for? 
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A. That is the way they come to know what they weighed— 
472 __ by sending a ticket to their office. | , 

Q. And Snider & Company and Milton James gave the 
open order, did they, through A. J. Gillespie and Company, for those 
cattle? ) 

A. I couldn’t say so; I suppose so. 

Q. And then on the back of that order A. J. Gillespie & Com- 
pany endorsed to Rappal, Sons & Company ? 

A. How would that order read—the whole of it? 

Q. Here is one of them, dated Kansas City Stock-Yards, October 
srd, 1885, directed to the Union Stock-Yards and Transit Company, 
U.S. Yards, Illinois: 


Please deliver for A. J. Gillespie & Company one car of cattle, 
shipped via Hannibal & St. Joe railroad, consigned to A. D. 
(Signed) A. J. SNIDER & COMPANY. 


On the back it says: 
Deliver to Rappal, Sons & Company. 


(Signed) A. J. GILLESPIE & COMPANY. 


Is that correct? 

A. It locks so on paper. 

Q. Looks correct? It is correct, isn’t it ? 

A. Certainly; that is what we hired them for. 

Q. Here is one signed by Mt. Joy, White & Company, reading the 
same way, for 4 cars of cattle, dated the same day, the same 

words, excepting it is 4 cars, and signed Mt. Joy, White and 
473. Company, deliver to Gillespie & Company. Is that correct? 
A. According to Mr. Bowen’s instructions, that is correct. 

Q. That is the way the business was to be done? 

A. Certainly. 

Q. These orders were to be given and then these cattle were to be 
shipped to Rappal, Sons & Company, consigned to them, and turned 
over to them by A. J. Gillespie & Company, were they, to the firm of 
Rappal, Sons & Company, and they were to pay the drafts. drawn by 
A. J. Gillespie & Company for the amount of money they paid out, 
were they ? 

A. That was the agreement W. P. Bowen & Company had with 
A. J. Gillespie & Company, to draw on Rappal, Sons & Company. 

Q. It is true, isn’t it, that in every instance, from April 20th, 1885, 
up to this draft for $6,251.10, Rappal, Sons & Company did pay 
those drafts? 

A. I believe they did. 

Q. Right along from April 20th up to October Ist ? 

A. I guess they have. 

Q. And that draft for $6,231.10, dated September 30th, 1885, Rap- 
pal, Sons & Company didn’t pay, did they ? 

A. It says so there. 
474 Q. And they didn’t pay the draft for $19,505.62, did they ? 
A. It seems not. 


Q. And they didn’t pay the draft for $691.70, did they ? 
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A. Seems not; no. 

Q. Up to that time they had paid every draft ? 

A. Yes, sir. 

Q. And those three amounts that I have just named are precisely 
the amount that A. J, Gillespie & Company paid out for those three 
shipments of cattle, isn’t it ? 

A. I couldn’t say. 

Q. Do you know it is not correct ? 

A. Couldn’t say, because I didn’t keep the books. 

Q. So far as you know, is it correct ? 

A. Couldn’t say. 

Q. Have you any doubt about its being correct ? 

A. Couldn’t say where they got all the money. 

Q. And if it is not correct, state wherein it is wrong. 

A. There may be some draw-backs; perhaps it is done right; I 
couldn’t say. 

Q. Do you know of any wrong about it ? 

A. Couldn’t state, for I didn’t keep the books. 

Q. Who was the head of the firm of Rappal, Sons & Com- 

any ? 
475 A. I don’t know as there—when I was absent and when I 


was there it was all the same, one — just as much to say as | 


the other. 
(. Who was the senior partner of that concern ? 
A. I was the — F. J. Rappal. 
(. Composed of yourself and your two sons? 
A. Yes, sir. 
. How old were your two sons at that time? 
A. One was not quite 25—about 24 and a half—the other about 


(2. Nobody else in the concern ? 

A. No, sir. 

(. How old are you? 

A. 48; will be 49 the 14th of this December coming. 

Q. You don’t know anything wrong in the account of A. J. Fil- 
lespie & Company with W. P. Bowen & Company, do you ? 

A. Couldn't say, for I never kept the books. 

Q. You can’t point out anything wrong in the account or in the 
amounts included in those three drafts? 
A. I couldn’t say. 
Q. You don’t know of anything wrong? 
A. Not as I know of. 
Q. Have you got any property ? 
A. I have had; yes, sir. 
Q. Have you had since October 5th, 1885? 
A. No, sir: it is mortgaged. 

Q. Have you had since-then ? 
6 A. No, sir. 
Q. Have your sons had any property ? 

A. No, sir. 
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Q. You have had no property since October 5, 1885 ; neither have 
either of your sons? 

A. No, sir. 

(). Has the firm of Rappal, Sons & Company had any property 
since then ? 


A. No, sir. 
DECEMBER 2ND, 1886. 
Counsel present as before. : 


Fr. J. Rappat, Jr., being first duly sworn, testified on behaif of 
defendants as follows: 


>y Mr. Mitier: Give your name in full. ; 

A. Fred J. Rappal, Jr. : 

Q. Were you a member of the firm of Rappal, Sons &, Company 
during the year 1585 ? 

A. I was. 

. Who composed the firm of Rappal, Sons & Company at that 
time ? 

A. F. J. Rappal, Sr., L. L. Rappal, and F. J. Rappal, Jr. 

Q. That copartnership was in existance during ‘the months of 
September and October, 18585? 

A. It was. 

Q. Did you know of the firm of A. J. Gillespie & Company, of 

Kansas City ? 
477 A. | did. 
(). What was their business ? 

A. Commission. 

Q. Did you know of the firm of W. P. Bowen & Company, of 
Kansas City ? , 

A. I did. 

Q. In what way did you know of the firm of W. P. Bowen & Com- 
pany ? 

A. As buyers and shippers of live stock. 

Q. From whom did you know of their existence ? 

A. From F. J. Rappal, Sr. | 

Q. State whether or not your father told you of the organization 
of a firm at Kansas City ? 

He did. 

Q State whether or not your father told you of any arrangement 
made by W. P. Bowen & Company with A. J. Gillespie &: Company 
with reference to the purchase ot cattle at Kansas C ity. 

A. He did. , 

Q. What did he tell you? 

_ A. He came up from there some time in April and said that he 
had formed a partnership with W. P. Bowen, Milton James, and 
ee 

Q. For what purpose ” 

A. For the purchase and shipping af cattle and handling cattle. 
He made an arrangement with A. J. Gillespie and Company for 
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W. P. Bowen & Company, by which Bowen & Company was 
478 to pay Gillespie & Company $5 a car for advancing—loaning 

money—and handling stock in the yards there and shipping ; 
and later on he wrote and said it was $2.50 a car for the same ar- 
rangements for Bowen and Company. 

Q. Was anything said by your father in that conversation or in 
any conversation that had reference to this same matter, about how 
the cattle that were bought by Bowen & Company were to be paid 
for—through whom and to whom ? 

A. Yes, sir. 

@. What was said ? 

A. He said that he had made this arrangement between Bowen 
& Company and A. J. Gillespie & Company, A. J. Gillespie & Com- 
pany to furnish this money or advance it, and they were to receive 
$5 a car for the loan and handling of it, and to ship this stock to 
Rappal, Sons & Company. 

Q. To Rappal, Sons & Company ? 

A. Yes, sir. 

Q. And what were Rappal, Sons & Company to do with the 
cattle ? 

A. They were to sell them. 

Q. For whose account ? 

A. On account of W. P. Bowen & Company. 

Q. Now, then, was anything said at that time or at any 

79 ‘time thereafter, when this matter was talked of between your- 

self and vour father, as a member of the firm of W. P. Bowen 

& Company, about the payment of overdrafts from the proceeds of 

these cattle? In what way were you to pay W. P. Bowen & Company 

for these cattle which you say were to be sold by you on account of 
Bowen & Company ? 

A. Were to pay for them by draft on account of Bowen & Com- 
pany. 

Q. Was anything said about who should draw these drafts ? 

A. No. 

Q. As a matter of fact, who drew drafts on you during the months 
intervening between April and the middle of August for the pro- 
ceeds of cattle shipped through A. J. Gillespie & Company on ac- 
count of W. P. Bowen & Company—who drew the drafis ? 

A. A. J. Gillespie & Company. 

Q. Now, then, did you or any member of the firm of Rappal, Sons 
& Company, so far as you know, agree at any time with A. J. Gilles- 
pie & Company to pay all drafts they should draw on you for the 
proceeds of the Bowen & Company cattle? 

A. No. 

Q. Then, why did you pay the drafts that were drawn upon you 

by A. J. Gillespie & Company for the proceeds of these cat- 
480  tle—by an arangement with whom? 
A. By an arrangement with W. P. Bowen & Company. 

Q. Now, then, did your father or any member of the firm of W.P. 
Bowen and Company suggest any reason to you why you should pay 
drafts drawn by A. J. Gillespie & Company rather than by Bowen 
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& Company—in other words, do you know why the drafts were 
drawn by Gillespie & Company and not by Bowen & Coinpany ? 

A. Yes, sir; I do. : 

Q. Why, if you know ? 

A. Of course, it made it handier for Bowen & Company to have 
Gillespie & Company draw than it would be to have Bowen & Com- 
pany draw for the net proceeds and turn it over to Gillespie & Com- 
pany, and bowen & Company didn’t keep any books. 

Q. Does your father know anything about book- -keeping ? 

A. No, sir. 

Q. Does your father read writing readily ? 

A. He reads it, but not very re: adily. 

Q. Does your father know anything about the book-keeping or 
financial part of buisness ? 


A. No, sir. 
Q. Has had no training in that way at all? 
A. No, sir. 
481 Q. I would like to ask you whether you are in any way in- 


terested in the firm of W. P. Bowen & Company ? 

A. No, sir. 

Q. Do you know of any arrangement between the — of the 
firm of Rappal, Sons & Company by which they were to do buisness 
in Kansas City with A. J. Gillespie & Company under the name of 
W. P. Bowen & Company ? 

A. I do not. 

Q. Was there any such arrangement, so far as you know, between 
Rappal, Sons & Company and A. J. Gillespie & Company, by which 
Rappal, Sons & Company were to do buisness under the name of 
W. P. Bowen & Company ? 

A. No, sir. 

Q. Did you ever hear of any such arrangement ? ' 

A. No, sir; never thought of such an arrangement. 

(). Who had the management of the buisness of Rappal, Sons & 
Company at the stock- yards i in Chicago during the time intervening 
between the middle of April and the first week in October, 1885 ? 

A. L. L. Rappal and I. J. Rappal; Jr. 

Q. Do you recollect the fact of a large number of cattle being 

shipped, through A. J. Gillespie & Company, on account of 
482. W.P. Bowen & Company, to Rappal, Sons & Company dur- 
ing that time? 

A. I do. 

Q. With whom was the account of the proceeds of the sale of 
those cattle and drafts drawn on account of cattle sold kept ' ? 

A. Account of W. P. Bowen & Company. 

Q. I hand you a paper now headed, page 294, R. J. Gillespie & 
Company, account Bowen & Company,and purporting to be a tran- 
script of the ledger account kept by Rappal, Sons & Company and 
A. J. Gillespie & Company, account ‘Bowen & Company, and ask you 
if you know what it is. 

A. It is a transcript of the ledger,page 294, kept — Rappal, Sons 
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& Company, A. J. Gillespie & Company, account of Bowen & Com- 
pany. 
By Mr. Mitier: I offer this transcript in evidence as Exhibit 4. 


Q. Have you compared that transcript that you hold in your hand 
with the account as it appears upon your ledger ? 
A. I have. 


It is agreed between counsel that the transcript of the account in 

the hands of the witness may be used in lieu of the original book 

from which it was taken, with the right reserved on the part 

483 of complainants’ counsel to compare it if they so desire, and 

the proof of the book-keeper who made the entries in the 
original book is waived. 


Q. Between what dates does that show the account kept by Rap- 
pal, Sons & Company with Bowen & Company ? 

A. From July 25rd to October 6, 1855. 

Q. So far as you know, this is a correct transcript of your, books ? 

A. It is. 

Q. You believe it to be so? 

A. I do. 

Q. I see that account is headed A. J. Gillespie & Company, ac- 
count W. P. Bowen & Company. Will you explain what that means, 
if you know—what does the debit side of that account show and 
what does the credit side show ? 

A. The debit side shows drafts drawn by Bowen & Company on 
Rappal, Sons & Company and net sales, account Bowen & Company, 
made by Rappal, Sons & Company. 

@. On account of whom ? 

A. On account of W. P. Bowen & Company. 

Q. Now, then, why do you use the name of A, J. Gillespie & Com- 
pany in connection with that account? The account is headed A. J. 
Gillespie & Company, acecount Bowen & Company. Why do you 

use the name of A. J. Gillespie & Company in connection 
484 with that account, if the account shows the proceeds of sales 

of cattle belonging to Bowen & Company and the drafts drawn 
on account of those sales ? 

A. By the arrangement made between A. J. Gillespie & Company 
and W. P. Bowen & Company. 

. Do you mean to say there was any arrangement between 
Bowen & Company and A. J. Gillespie & Company as to how you, 
Rappal, Sons & Company, should keep the account ? 

A. No. 

(. I want to know why Rappal, Sons and Company kept that 
account in the form that it appears to be kept there—A. J. Gillespie 
& Company, account Bowen & Company—in other words, why the 
name of A. J. Gillespie & Company appears atall in connection with 
the account? 

A. It is the nature of our business to keep all these accounts this 
way. 

Q. What way? I want to know what it means. 
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A. A. J. Gillespie & Company, account Bowen & Company. 

Q. That doesn’t explain why you use the term A. J. Gillespie & 
Company. By whom did you say the drafts were drawn usually 

for the proceeds of the cattle sold on account of Bowen and 
485 Company? 
A. By A. J. Gillespie & Company. 

Q. Is that the reason the name of A. J. Gillespie & Company ap- 
pears in that account? 

A. That is about as near the reason I know as any. — 

Q. Is that the reason or is it not? 

A. Well, yes; it is the reason. 

Q. Did you in the use of the term A. J. Gillespie & Company in 
connection with the account of Bowen & Company mean thereby 
that these cattle that were sold on account of W. P. Bowen & Com- 
pany belonged to A. J. Gillespie & Company or that A. J. Gillespie 
& Company had any interest in those cattle whatever ?’ 

A. No. 

Q. Then I understand you to say it merely means that by an ar- 
rangement with W. P. Bowen & Company for their convenience the 
drafts for the proceeds of these cattle were drawn by A. J. Gillespie 
& Company, and that you were in the habit of paying those drafts 
and kept the accounts in this way ? 


(Objected to as leading.) 


A. Yes, sir. 

Q. Did you, from time to time, receive statements of account from 
A. J. Gillespie & Company ? 

A. We did. 

486 Q. Look at these three papers I now hand you, headed 

Mr. W. P. Bowen & Company on account of A. J. Gillespie 
& Company,commencing April 20th on the debit side,and April 23nd, 
1885, on the credit side and consisting of 3 parts; the first ending 
on the credit side, June 15th; the second commencing on the debit 
side July Ist and ending August 12th on the debit side; the third 
headed in the same way, commencing on the eredit side August 21st 
and ending on the credit side October 6th, 1886, and state if you 
know where those statements of account came from—from whom, 
to whom, and what they are. 

A. They are statements of account sent by A. J. Gillespie & Com- 
pany, of Kansas City, account W. P. Bowen & Company, to Rappal, 
Sons & Company. , 

Q. The first of these papers referred to is marked Exhibit 8 to T. 
E. Gillespie’s testimony; the second of the papers referred to is 
marked Exhibit 2 to F. J. Rappal Jr.’s testimony, and ‘the third is 
marked Exhibit 3 to his testimony. : 

Q. From whom did you receive those papers shown you ? 

A. From A. J. Gillespie, for the account of Bowen &: Company. 

Q. Did you receive them in due course of business ? 


487 A. | did. 
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By Mr. Miter: I desire to offer these 3 exhibits in evidence. 


Q. You have stated what the 2 sides of the account kept by Rap- 
pal, Sons & Company with A. J. Gillespie & Company, account 
Bowen & Company, shows; do you know what each side of the 
account which is rendered to you by A. J. Gillespie & Company or 
by Bowen & Company, in, account with A. J. Gillespie & Company, 
shows ? 

A. It shows cattle bought by Bowen & Company. 

Q. Show the cost ? 


A. It shows the cost of cattle bought by Bowen & Company—that — 


is, the debit side—and the credit side shows the cash they received 
from different parties. 

Q. Then, I understand that the debit side of the account rendered 
to you by Gillespie & Company, headed Bowen & Company in 
account with Gillespie & Company, shows the number of cattle 
bought and the cost of the cattle, while the credit side shows what 
A. J. Gillespie & Company received from Bowen & Company ? 

A. Yes, sir. 

Q. And the account that Rappal, Sons & Company kept 

488 with A. J. Gillespie and Company shows, on the debit side, 

the drafts drawn by A. J. Gillespie & Company, account W. 

P. Bowen & Company, and the credit side shows the net sales—net 
proceeds of sales. 

A. Yes, sir. 

Q. Look at the paper marked Exhibit 5 to F. J. Rappal Jr.’s 
testimony and state whether or not that shows the account of W. P. 
Bowen & Company in account with A. J. Gillespie & Company; and, 
if so, from what date to what date, inclusive. 

A. It does; between June 15th, 1885, and June 30th, 1885. 

Q. From whom was that recéived ” 

A. From A. J. Gillespie & Company. ", 

Q. And is it a part of the same series of statements that have been 
referred to before by you ? 

A. It is. 

(). And is it a part of them? 

A. It is. 


By Mr. Miter: I offer this statement in evidence. 


Q. I now hand you these packages of letters marked, respectively, 
Exhibit 9 to T. E. Gillespie’s testimony, Exhibit 10, T. EF. Gillespie's 
testimony, and Exhibit 11, T. E. Gillespie’s testimony, and ask you 

from whom those letters were received ? 7 
489 A. From A. J. Gillespie & Company. I have examined 
them. 

Q. How were they received? 

A. By mail. 

(). Due course of mail? 

A. Due course of mail. 

Q. At or about the time they bear date? 

A. Yes, sir. 
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By Mr. Mi.cer: I offer these packages in evidence. 


Q. Does Exhibit 4, being the paper I now show you, show the 
amounts that were due Rappal, Sons & Company during September 
and October, 1885, particularly on the Ist, 3rd, Sth, 6th, 7th, 8th, 
9th, and 10th of October, or how far does the account extend ? 

A. Extends to thé 6th of October. | 

Q. And shows the indebtedness, if any, up to the 6th of October, 
inclusive ? , 

A. Yes, sir. 

Q. Does that account show what the present indebtedness of W. 
P. Bowen & Company is to the firm of Rappal, Sons & Company ? 

A. It does. , 

Q. What interest had you in the firm of Rappal, Sons & Com- 
pany? 

A. One-third. 

Q. How long had you that interest? 

A. Since the year 1884. | 

Q. What was the style of the firm before that? 
490 A. Rappal, Sons & Evans. 

Q. While the firm was was Rappal, Sons & Evans what in- 
terest had the parties, respectively ? 

A. F. J. Rappal, Sr., one-third; Ad. Evans, one-third; L. L. Rap- 
pal and F. J. Rappal, Jr., one-third. 

Q. When Mr. Evans went out of the firm what were the respect- 
ive interests ? 

A. F. J. Rappal, Sr., one-third; L. L. Rappal had Ad. Evans’ 
third, and I had his and mine—makes one-third | had. 

Q. And those were the interests of the parties up to the time that 
the firm of Rappal, Lamb & Company was formed ? 

A. It is. 

Q. During last summer ? 

A. Yes, sir. 

Q. Did you and your brother, L. L. Rappal, put any money into 
the firm of Rappal, Sons & Company ? 

A. We did. 

Q. Do you recollect how much ? 

A. I think it was in the neighborhood of $3,000 apiece. 

Q. That was back in 1884? 

A. Yes, sir. | 

Q. Did you hear the testimony of your father yesterday with ref- 
erence to an interview that was held at the Palmer House on the 

15th or 16th of October, 1885, when A. J. Gillespie & Com- 
491 pany, your father, yourself, and L. L. Rappal were present ? 
A. I did. 
Q. Were you present at that interview ? 
. I was. 


A 

Q. Do you know who requested that interview ? 
A. A. J. Gillespie, Sr. 

Q. You went there in response to his invitation ? 
A. We did. 
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Q. Do you recollect about what time of the day that was had ? 

A. I think he sent a telegram saying to meet him there about the 
neighborhood of between 2 and 3 o’clock. 

Q. What was the purpose of the interview and what was said, as 
near as you can recollect, by Mr. Gillespie to you or to any of you 
three, and what did you say to him? Give the conversation as 
nearly as you can. 

A. Father & brother, Mr. Gillespie, and myself sat down near the 
stairs, on the left-hand side, as you go up in the rotunda there. We 
were sitting around ina circle, and Mr. Gillespie says, Now boys, 
what can we do? We said nothing, because we didn’t know any 
reason why we should do anything, as we had nothing to do with 

A. J. Gillespie. So he spoke up to father and he said: Now 
492 here, you say these cattle are A. J. Gillespie’s cattle instead of 

Bowen & Company’s cattle, and I will stand the loss while in 
transit and let the bank stand the amount of the cattle. We will 
beat the bank out of it; that is the very words he used. 

Q..That we will beat the bank out of it? 

A. Try and beat the bank out of it. 

Q. Do you recollect whether I was present during that afternoon 
or not? 

A. You were; you came in, or thereabouts. 

Q. Do you recollect whether I was introduced to Mr. Gillespie or 
not ? 

A. I don’t recollect that; I think I saw Mr. Bisbee there. 

Q. Was Mr. Bisbee there before or after this conversation ? 

A. On or about that time; he was there that afternoon. 

Q. Was Mr. Bisbee present during that conversation ? 

A. No; nobody but brother L. L., father, A. J. Gillespie, and 
inyself. . 


Cross-examination by Mr. BisBEE: 


Q. These accounts which have — put in evidence to-day as hav- 
ing been sent by A. J. Gillespie & Company to your firm at Chicago, 
commencing April 20th, 1885, and ending October 10th, 1885, are 
correct, are they? 

‘A. To the best of my knowledge, they are. 
493 Q. You have no doubt, so far as you know, about their 
correctness ? 

A. No. 

—Q. The account that the book-keeper took off your books, being 
Exhibit 4, is an exact copy from your ledger, isn’t it ? 

A. It is. 

Q. And it charges Gillespie & Company, account Bowen & Com- 
pany, with the draft that the firm of Rappal, Sons & Company paid, 
don’t it? 

A. It does. 

Q. And all those drafts were drawn. by A. J. Gillespie & Company, 
were they ? 

A. To the best of my knowledge. 


30—1004 
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Q. I see here, under date of July 29th, B. & J.; what does it mean? 

A. Bowen & James, or Jennings. , 

Q. That item was a shipment for account of Bowen & Jennings, 
wasn’t it? 

A. It must have been; yes, sir. 

Q. That is, as you understand it, this way: Bowen & James bought 
some cattle in Kansas City ? 

A. Yes, sir. 

Q. A. J. Gillespie & Company paid for those cattle; is that right, 
as you understand it ? 

A. As I understand it, I think that is it; I was net there. 

(. And those cattle were shipped here by A. J. Gillespie & Com- 

pany and turned over to Rappal, Sons & Company, were they ? 
494 A. Those cattle, to the best of my knowledge, I think, were 
billed A. J. G. & Company, account Bowen & ‘Company. 

Q. By A. J. G. you mean A. J. Gillespieand Company ? 

A. Yes, sir. 

Q. I notice in this account you charge, for instance, August 7th, 
draft Bowen. Bowen didn’t draw any drafts on ym did he, that 
went into this account ? 

A. We understood it as such. ) 

(. But did he draw the drafts? Who signed the drafts ? 

A. The drafts were drawn by A.J. Gillespie & Company, with the 
arrangement made by W. P. Bowen & Company down there. 

Q. In other words, didn’t all the drafts appear just like Exhibit 
D, 1 show you now; isn’t that the way they were all signed ? 

\. [ wouldn't say all of them, but the majority of them were. 

Q. Do you know of any that were not signed so? 

A. I think some of them were signed by F. J. Rappal. 

Q. By F. J. Rappal instead of A. I. Gillespie & Company ! 

A. I think so. 

Q. IF. J. Rappal signed the drafts ? 

A. I think so. 
495 Q. Between the time that A. J. Gillespie & Company were 
getting $5 a car and. $2.50 a car, wasn’t there a few drafts 
drawn when F. J. Rappal signed the drafts ? 
A. It was either that or Bowen & Company. I know that there 
were some drafts that Gillespie 

Q. But when you charge a draft on this account of yours, Exhibit 
4, you mean the drafts usu: ully drawn by A. J. Gillespie & Company, 
don’t you? 

A. To the best of my knowledge, it is. 

Q. And you credit up in your books the net proceeds, after de- 
ducting your commission and the freight and the stock-yards’ charges 
to their account, Exhibit 4? 

A. Yes, sir. ) 

Q. What is this item here, A. J. Gillespie, cigars, $5? 

A. Those are cigars that are bought for the account of Bowen « 
Company, sent to A. J. Gillespie & Company, ordered bought by 
Bowen & Company. 

Q. Sent there for Bowen’s use ? 


» 
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. No, sir; for A. J. Gillespie & Company. 
For A. J. Gillespie’s use? 
. Yes, sir. 
. Who ordered those cigars ? 
. One of the firm of W. P. Bowen & Company. 
. One of the firm of W. P. Bowen & Company ? 
. Yes, sir. 
Q. Which one? 
496 A. That isa conundrum to me; I don’t remember the hand- 
writing; father dvesn’t write very much. 

Q. Asa matter of fact, the cattle that W. P. Bowen & Company 
bought at Kansas City, which were shipped to you through A. J. 
Gillespie & Company and sold by Rappal, Sons & Company, — lost 
money during the summer, didn’t they? 

A. To the best of my knowledge, they did. 

Q. And that is the secret, isn’t it, as a matter of fact, of Rappal, 
Sons & Company getting so far behind in their bank account with 
the Union Stock-Yards National Bank ? 

A. It is by Bowen & Company not putting up margins. 

Q. The fact is, that so far as the business went the cattle shipped 
by W. P. Bowen & Company or Bowen, James—I mean that ac- 
count, no matter who the parties were, there appeared to be quite a 
heavy loss between April 20th and October Ist, 1885, on account of 
cattle bought by Bowen & Company & Bowen & Jennings, &c., and 
shipped to vour house to be sold on commission; there were quite 
a severe loss on those cattle during those 6 months? 

A. Yes,sir; Bowen & Jennings had but oneshipment. He came 
there from 

Q. Now, then, by reason of that loss incurred by Bowen & 
497 Company the firm of Rappal, Sons &€ Company got exten- 
sive favors from the bank, didn’t they—that is, you had to 


>OrOrOp 


get it | 
A. They did, but we always had favors before Bowen & Company 


ever went into business. 


Q. But you didn’t require as many, did you, before that? 

A. Yes, sir. 

@. As much? 

A. Yes, sir. 

Q. Were your overdrafts at the bank as large before April, or, 
say, before July 1st, as they were after that? 

A. Yes, sir. 

Q. What would your overdrafts average at the Union Stock- 
Yards National Bank during the year 1884 and up to July Ist, 
1885 ? 

A. As to that I couldn’t say. 

Q. Give your best judgment; as a Yankee would say, give your 

uess. 
: A. Our overdrafts have been as high as $10,000 or $12,000, to my 
knowledge, and I think they have been higher. 

Q. Right along before that? 

A. Not every day. 
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Q. What was your overdraft on the 1st day of October, 1885? 
A. I do not really know. 
Q. Over $20,000, was’t it? 
A. I couldn’t say, really, how much it was, but some place 
498 in that neighborhood, I should judge. 

Q. You say, now, that your overdrafts, prior to July Ist, 
would average as large as it did from July 1st up to October Ist, 
1885. 

A. Well, I don’t know as to that. 

Q. Don’t think it would, do you? 

A. No; I don’t think it would. : 

Q. Now, then, as a matter of fact, isn’t it true that by reason of 
this loss on the Bowen cattle you had large favors from the bank— 
larger than you otherwise would have had—by way of overdrafts and 
loans ? 

A. ‘Yes; but we conld have had any favors we wanted ; before that 
it made no difference. 

Q. I ask you as a matter of fact. 

A. I said, yes; now I say that we could have had—— 

Q. Could have had if you wanted theem ? 

A. Yes, sir; before that any time. 

Q. If you had needed the money ? 

A. $5,000 or $10,000, yes, sir ; got $50,000 or more—— 

Q. If you wanted it? | 

A. Yes, sir. 

Q. But you didn’t need-it ; therefore you didn’t have it? 

A. We didn’t really need it. 

Q. The first lot of cattle in question seems to be 133 head of 

cattle shipped September 30th, 1885, from Kansas City. Now, 
499 how did you receive into your possession the order, a copy of 

which I now show you, marked Exhibit U, first, being an 
order from A. J. Snider & Company to deliver these cattle to A. J. 
Gillespie & Company, at Kansas City; then on the back endorsed by 
A. J. Gillespie & Company to deliver them to you; how did you 
receive that order—by mail or otherwise ? 

A. I think that order came by mail. 

Q. Directed to Rappal, Sons & Company ? 

A. Yes, sir; to the best of my knowledge. 

Q. And it came, of course, from A. J. Gillespie & Company ? 

A. I could not swear to how it came, but naturally suppose 

Q. Would come so—must come so—wouldn’t it. Now, then, all 
these orders had on the back, Deliver to Rappal, Sons & Company, 
signed A. J. Gillespie & Company ? 

A. Here is one, Deliver Rappal, Sons and Company. A. J. Snider 
 & Company. : 

Q. Yes; there is one car that way, but most of them—there is 
another of A. J. Gillespie & Company, and here are some more; 
that is the way you received the orders, was it ? 

A. To the best of my knowledge, that is the way. 

Q. All the cattle you received an order for from A. J. Gil- 
500 lespie & Company, the face of the order would be like this 
one: An order from Snider & Company to deliver them to 
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Gillespie & Company ; then on the back endorsed by Gillespie & 
Company to deliver to you; that is the way you received these 
orders ? 

A. Yes, sir; those orders, then, these orders. These cattle came 
in on a through rate from other points outside of Kansas City, but 
most of these cattle came—A. J. Gillespie & Company, account of 
Bowen & Company—to Rappal, Sons & Company direct. 

A. I am talking about the orders, not about the shipping bills. 
Didn’t you get these cattle upon an order like I have shown you? 

A. I said, yes, most of the Bowen & Company’s cattle came 
direct without orders. Occasionally we would get an order like 
this when cattle came on through rating from the Far West or 
points outside of Kansas City. 

@. Look at Exhibit A, as evidence in this case; it shows 133 head 
of cattle sold by you, don’t it? 

A. It does. 

Q. And that is your report of sale, is it? 

A. It is. 

Q. Now, those cattle were turned over to A. J. Gillespie & 
501 Company by A. J. Snider & Company, were they, at Kansas 
City, as per the orders which I show you, Exhibits U and V? 

A. Well, 6 cars were turned over that way, and 1 car was turned 
over to us direct from the—hold on. It seems these 7 cars were de- 
livered to A. J. Gillespie & Company at Kansas City, and then it 
seems that Snider & Company delivered them to Rappal, Sons & 
Company. 

Q. But this one is signed by A. J. Gillespie &€ Company ? 

A. Yes; one car. I see this handwriting is made by—doesn’t it 
look like Mr. Gillespie’s handwriting ? 

Q. It isn’t; that is a copy. Now, then, the next lot of cattle in 
controversy is the 810 head, is it not, represented by your account 
of sales, Exhibit B? 

A. It is. 

(. Examine the orders which I show you and state if those cattle 
represented in that exhibit were not turned over to A. J. Gillespie & 
Company, at Kansas City, by Quinlan, Montgomery & Company 
and the Hanford Cattle Company. 

A. They were delivered to A. J. Gillespie & Company in Kansas 
City. 
Q. How did those orders reach you at the stock-yards ? 
502 A. In the usual course of business, I think, by mail. 

Q. A. And J. Gillespie & Company turned them over to 
you by the endorsement on the back of the order, did they? 

A. Yes, sir. 

Q. And you took those orders and went to the Union Stock- Yards 
& Transit Company’s office, and that is the way Rappal, Sons & 
Company came into possession .of the cattle, isn’t it? 

A. I don’t know whether I took them there or not, but one of our 
firm or a representative of our firm. 

Q. I mean one of your firm or an employé? 

A. Yes, sir. 
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Q. You went to the office and left the order from Gillespie & Com- 
pany to you, and that was the only way you could get those cattle, 
wasn’t it? 

A. I believe that was the only way. 

Q. And then Rappal, Sons & Company sold those éattle at the 
stuck-yards and made the account of sale, which I have just shown 
you, to A. J. Gillespie & Company’s account Bowen. and put it 
there? 

A. Yes, sir. 

Q. And you realized in that sale of that lot of cattle $20,547.33, 
didn’t you? 

A. To the best of my knowledge, we did. 

(). And paid freight and back charges, as appears in that 
503 account, and your commission, amounting to $4,027.64, 
showing the net proceeds of $16,519.69? 

A. To the best of my knowledge, it is right. 

Q. With relation to the third account of sales, Exhibit C, there are 
122 head of cattle, isn’t there ? 

A. Y es, sir. 

Q. Those were shipped on October 3rd from Kansas City, were 
they? 

A. I think they were. 

Q. Now, examine the orders I show you, Exhibits Bind T, and 
state if those cattle were not turned over by A. J. Snider & Company 
and Mt. Joy, White € Company, to A. J. Gillespie & Company in 
Kansas City ? 

A. Yes, sir; I think that is correct. 

Q. And you received the orders by mail, didn’t you, from A. J. 
Gillespie & Company? 

A. To the best of my knowledge. 

Q. And endorsed over by A. J. Gillespie & Company to Rappal, 
Sons & Company, were they ? 

A. Yes.sir; I think that is right. 

Q. You took those orders—that is, you or some member of your 
house—and went to the Union Stock-Yards & Transit Companys’ 
office, in the Exchange building, presented those orders, and then 
got an order from the Transit Company to take. possession of those 
cattle. didn’t you ? 

A. I think we did. I don’t remember anything about'getting any 

orders. 
504 Q. And yousold those cattle and made the account of sales 
you hold in your hand, Exhibit C, did you ? 

A. Yes, sir. . 

Q). And ch: arged your commission and charged the amount of 
freight you had to pay and yardage and feed and left the net amount 
$1.857.2 97? 

A. Yes, sir. 

Q. And the cattle in question all came into your possession or the 
possession of Rappal, Sons & Company through the orders I have 
just shown you, which you presented at the Stock-Yards Company’s 
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office, and they turned the cattle over to you upon those orders, 
didn’t they? 

A. I think that is right. 

Q. And the amount that that cattle realized, as per Exhibits A, B, 
& C, which you have just had in your hands, was received by your 
firm in money, wasn’t it—or checks or scale tickets? 

A. Well, 1 presume so. 

Q. Don’t you know it? 

A. Well, the book-keeper always got the money or’ the check. 

Q. When I say money I mean checks or scale tickets as well as 
money. It is the same thing, isn’t it, to you as money ? 

A. Yes, sir. 

Q. And the proceeds of those cattle, either checks or scale 
505 _ tic-ets, was deposited by you in the Union Stock-Yards Na- 
tional Bank, was it? 

A. I think it was, to the best of my knowledge. 

(. To the best of your knowledge aad belief, such was the fact, 
wasn't it? 

A. Yes, sir. 

Q. How long after the sale of this last lot of cattle was it before 
one of the firm of A. J. Gillespie & Company called on you at the 
stock-yards ? 

A. It was either Tuesday or Wednesday, October 6th or 7th, 1885. 

Q. Either Tuesday or Wednesday ? 

A. Yes, sir. 

Q. He informed you, didn’t he, of the fact that these drafts repre- 
sented the amount of money that they had paid for these cattle? 

A. Not to my knowledge, he didn’t. 

Q. Did you have any talk with him? 

A. No. 

Q. You didn’t have any. 

A. He just wanted to know where father was, and he didn’t want 
to see anybody particular but father, and he wanted to know some- 
thing about some cattle, and [ told him I knew nothing about A. 
J. Gillespie & Company, so that was the end of it between him and 
me. 

Q. Where was your father at that time? 

A. I think he was in Kansas City. 
506 Q. Where did he spend his time between April 20th and 
October 6th, 1885? 

A. I think he was at Kansas City and at Waukesha, to my knowl- 
edge, and in Chicago, and I don’t know whether he was any other 
place or not. 

Q. Where was he most of the time? 

A. I think he must have been in Kansas City. 

Q. You knew that he, Mr. Bowen, and Mr. James were buying 
cattle there together, did you? 

A. I did. 

Q. And you knew that A. J. Gillespie & Company paid for these 
cattle, didn’t you? 
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A. I knew they had a contract with Bowen & Company to ad- 
vance—— 

Q. Did you know that A. J. Gillespie & Company were paying 
for all the cattle they bought there. 

A. Did I know they were paying ? 

Q. Yes; did you know it? 

A. I couldn't say that I did. 

Q. You didn’t know that A. J. Gillespie & Company paid for that 

cattle, you say? 

A. No; J couldn’ t really swear to it. 

(). You hav-n’t any doubt about it, have you ? 

A. I hav-n’t any real doubt about it, because we do business of 

that kind ourselves here. 
507 Q. Did your father put any money into the ire of Bowen 
WX Company ? 

A. I don’t know; my father has been out of 

Q. Do you know of his putting any money into the firm ? 

A. Can’t say that I do. 

Q. Did he take any money out of the firm of a Sons & 
Company to put in that firm ? 

A. No, sir. ; 

Q. Now, when this money was deposited in the Union Stock- 
Yards National Bank—proceeds of these 3 shipments of tattle—did 
you leave any property ? 

A. Did I? 

Q. Yes. 

A. No, sir. 

Q. Did your brother, L. L. Rappal, have any property ¢ 

A. No, sir. 

Q. Did your father, F. J. Rappal, have any property ? ° 

A. He did leave some property. . 

Q. What was it? 

A. Real estate and city property in Will county. 

a What has become of it? 

. I think that it is mortgaged now. 

a Who to? 

A. To — the Union Stock-Yards National Bank has a. anaiheunn, 

and the Stock Yards & Transit Company has a mortgage, and 

508 J.C. Alder, of Joliet, has a mortgage; that is the best of my 
knowledge. 

Q. Those were put on right away after this time, were they? 

A. On or about that time. 

Q. After those mortgages were put on did your father have any 
property ? 

A. No, sir. 

Q. Has he got any now? 

A. No, sir. 

Q. Have you got any now? 

A. No, sir. 

Q. Has your brother, L. L. Rappal, got any property ?, 

A. No, sir. 
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Q. Have you had, either of you three, from the time those mort- 
gages were made up to the present time ? 

A. No, sir. 

Q. Nothing whatever ? 

A. Nothing whatever. 


Redirect examination by Mr. Brown: 


Q. You spoke about getting more accommodations or larger ac- 
commodations in overdrafts from the bank on account of loses 
which had been made upon the cattle which you say were shipped 

and sold account Bowen & Company. Do you mean to 
509 say that you got overdrafts because you so represented to the 

bank, or that that was usually the reason why you had to 
get them ? 

A. No, sir. 

Q. You mean that you did not so represent to the bank ? 


(Objected to as leading.) 


Q. Did you communicate to the bank before Monday, the 5th of 
October, that you had lost money upon any cattle shipped to you 
by Bowen & Company? 

A. No, sir. : | 

Q. Then, what representations did you make to the bank on ac- 
count of which they gave you the overdrafts of which you speak ? 

A. No more than I would under any other circumstances; we 
had cattle coming from all over the country; we had drafts from 
different parties coming in; cattle had to be paid for; cattle was in 
the yards; couldn’t be sold. We!!l, we would go in and tell Mr. 
Washburn or Mr. Conrad that such was the case, and he would say, 
All right. . 

Q. Did you ever tell Mr. Conrad or Mr. Washburn or any officers 

connected with the bank in respect to the overdrafts, that you 
510 needed these overdrafts for any other purpose than to pay 
for the cattle which you had coming or on hand ? 

A. No, sir. 

_Q. Why did Rappal, Sons & Company not pay the three drafts 
which are marked Exhibits D, E, & F in controversy, drawn by A. 
J. Gillespie & Company upon you, one for $6,231.10, one for $19,505.62, 
and one for $600 odd ? 

A. Because Bowen & Company were owing us somewhere in the 
neighborhood of $29,000. They got in debt to us. 

(). How did they get in debt to you? 

A. By shipping cattle from Kansas City to Chicago. 

Q. Now exactly by shipping cattle, I suppose. How could 
they 

A. By losses they made while shipping cattle. 

(). Then how had they got iri debt to you—how would your money 
become lost in it? 

A. By their drawing on us—by the arrangements Gillespie had for 
drawing for proceeds from us account Bowen & Company. 

Q. Then the drafts which you had already paid of Gillespie & 
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Company, account Bowen & Company, were to that extent,to you 
mean to say, $29,000 or $30,000 in excess of the money which 
511 you would receive from the sale of these cattle? 
A. I do. 

Q. Before these drafts came ? 

A. Before these drafts came. 

Q. Now, I will ask you whether you communicated ‘any of this 
business to the Union Stock-Yards National Bank before the 5th of 
October, 1885? 

A. Never did. 

Q. Did you before the 5th of October, 1885, inform. the Union 
Stock-Yards National Bank that you were expecting drafts to be 
drawn upon you for 19,000 and odd dollars or for $600? 

A. No. 

Q. Now, did you have an interview with any of the officers of 
that bank upon the 5th of October—Monday, the Sth of October, 
1885? 

A. I did, with Mr. Conrad. 

Q. Will you please state when, at what time in the day, you had 
that interview ? 

A. The bank usually opens about 10 o’clock, and I had a little 
business in there. I went in there and while in there I- 

Q. It was about 10 o’clock. | 

A. Yes, sir. 

Q. You say the interview was with Mr. Conrad, the cashier ? 

A. Yes, sir. 

Q. State what you said & what he said. 

512 A. I went in to get some money for somebody about 10 

o’clock and I saw Mr. Conrad and I said, Mr. Conrad, we ex- 
pect a draft to-day of some 19 thousand odd dollars that we don’t 
intend to pay. I said Bowen & Company are owing us a large 
amount of money, and brother had been writing to some of the 
firm of Bowen & Company and couldn’t get any response, and’ we 
are going to close their account. 

Q. Did you tell him the $19,000 draft was drawn upon the ac- 
count of Bowen & Company; did you tel’Mr. Conrad that at that 
time ? | 

A. I did; yes, sir. 

Q. What did he say ? 

A. He didn’t have anything to say. He said, Will I send it 
back? that is allI can say. I said, Yes; because we don’t intend to 
pay it. 

Q. Then, what did you do after that; did you say anything to 
him then? 

A. Not to my knowledge. 

Q. What did you do? 

A. I left the bank ; went to the office; put on my coat and went 
into the yards. 

Q. Did you have any other interview that day with any other 

officer of the Union Stock-Yards National Bank ? 
513 A. The only person I saw after that, I think, was Mr. Wash- 
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burn came to the. door of our office, maybe, somewhere around 
noon. Mr. Miller was there about that time, and he spoke to brother, 
but his speaking to me I don’t remember. 

Q. How much does the firm of Bowen & Company now owe the 
firm of Rappal, Sons & Company ? 

Fa In the neighborhood of about $4,000, to the best of my knowl- 
edge. 

Q. Then, $4,000 is, after all amounts received, the proceeds of the 
three shipments of cattle which are in controversy, have been cred- 
ited to Bowen & Company, is it? 

A. Yes, sir; that is what I mean. 

Q. Yet Bowen & Company owe you in the neighborhood of 
about 

A. $4,000. 

Q. When you say you and your brother have no property, do you 
mean to say you have no assets, or that they are worthless, or what 
do youmean? You have that indebtedness of Bowen & Company to 
you, have you not? 

A. Well, certainly we have that, and we have an account of—— 

Q. Any other assets or accounts? 

A. Pat. Phalen owes us 

Q. How much ? 

A. In the neighborhood of $900; maybe a little over. 

Q. You don’t consider these assets valuable ’ 

ol4 A. No; I would take 25 cents on the dollar on them. 

Q. To your knowledge, as far as you know, was the inter- 
view which you have spoken of upon the morning of the Sth of 
October the first information that the Union Stock- Yards National 
Bank had from you or your firm of any financial difficulties ? 

A. Was that morning about 10 o’cloek. 

Q. So far as you know, that is the first they knew ? 

A. So far as I know. 

Q. Do you know anything about the refusal of a draft for $6,000 
and odd upon the Friday before? 

A. Yes, sir; I do. 

Q. And what do you know about it; what happened about that 
draft, so far as you know? 

A. The draft came and was refused. We refused to pay it. 

Q. Were you present when it was presented and refused ? 

A. I think I was. 

Q. Did you have any conversation with any officers of the bank 
in relation to that draft? 

A. Yes, sir; I took the draft down and said, We won’t pay that 

draft to-day; that is the words. 
515 Q. Did you have any further conversation upon any other 
day concerning that draft? 

A. Next day Mr. James came up and said, You going to pay 
that draft? I said, No. 

Q. Any further conversation ? 

A. That was all. 
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Q. Was there any explanation of it or anything further than 
simply you were not going to pay that draft? 

A. Not to my knowledge. 

Q. Do you know what these are which I now hand you, marked 
Exhibit 13 to T. E. Gillespie’s testimony and Exhibit 18, T. E. Gilles- 
pie’s testimony, and Exhibit 16, T. E. Gillespie’s testimony ? 

A. They are scale tickets—Kansas City scale ticket s—showing the 
firm who sold them on account of the owner and the ay sold to. 

Q. Have you ever seen them before? 

A. I saw them on the dates those cattle came in. 

Q. How did they conie to you; did they or not come to you with 
the orders which have been shown you ? 

A. I can’t say as to that, but they came the same day. 

Q. Probably the same day ‘ ? 

A. Yes, sir; I am sure they came the same day. 


By Mr. Brown: These are offered in evidence. ¥ 


516 Recross-examination : 


Q. These scale tickets that you have just spoken of were used this 
way, were they? For instance, if your father or Mr. Bowen bought 
some cattle at Kansas City those cattle were w eighed, and the weight 
put upon these tickets, the bulk and the price and the dates, where 
they were, and signed by the weigh-master Buffington, wére they ? 

A. I think they were. 

Q. Then, some one, whoever did the business, your father or Mr. 
Bowen or ‘Mr. James, whoever it was, endorsed that ticket on the 
back to A. J.G. & Co., meaning A. J. Gillespie & Company, pay, 
giving the amount of money, the price per hundred, and — sign it, in 
case Mr. Bowen signed it? 

A. Yes, sir; that is what the ticket reads. 

QQ. And then A. J. Gillespie «& Company paid that money, did 
they, as you understand the business ? 

A. I suppose they did. 

Q. You hav-n’t any doubt about it, have you? 

A. No. 

Q. Then, when they paid it they took from the party owning the 
cattle there an order, if it was Quinlan, Montgomery & Company, 

for the cattle like those I have shown you heretofore, 
517 ~— didn’t they ? 
A. Not always. 

Q. They did for these identical cattle, didn’t they ? 

A. Yes, sir; in this controversy, they did. 

Q. And then the cattle would come through, and, as a rule, on 
through bills of lading—that is, by an arrangement for through 
freight, if the cattle came from Texas to Kansas ) City. shipped on 
through rates to Chicago? 

A. Usually. 

Q. And then you received by mail the orders, as I have explained 
before, from A.J. Gillespie & Company, and when you got the cattle 
sold them ? 
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A. We did, but we could have done that—— 

Q. These weigh-master’s tickets were also mailed to you with the 
order, were they, as a rule, for the cattle? 
ae Well, sometimes mailed with the order; sometimes with the 

ill. 

Q. Sometimes with the bill. You said on Monday morning, Octo- 
ber 5th, 1885, you told Mr. Conrad that the draft for 19 thousand 
and odd dollars was coming in against you. How did you 
know it? 

A. We always got letters from W. P. Bowen & Company—that is, 
from Bowen & Company; they were directed—A. J. Gillespie & 

Company were always directed—by W. P. Bowen & Company 
518 to send letters to us and let us know what was coming. 
Q. Who? Did you get the letter from A. J. Gillespie & 
Company ? 

A. Yes, sir; and I don’t know but we got a letter from Bowen & 
Company. 

Q. Do you know who you did get it from? 

A. No; I do not know; it was the usual way of both of them. 

Q. Iam asking you how you know that A. J. Gillespie & Company 
had drawn a draft against you for $19,505.62 on October Ist. How 
did you know that such a draft was coming in against you ? 

A. By the letter, but who drew that draft I didn’t know until I 
saw the draft. All I knew was that Bowen & Company owed us 
this money, and these cattle came in as bowen — Company’s cattle 
and were sold as Bowen & Company’s cattle and Bowen — Company 
got credit. 

Q. They came in as Bowen & Company’s cattle ? 

A. That is the way all of those 

Q. Hav-n’t you just testified that you received an order from Gil- 
lespie & Company to deliver you these cattle? 

A. Yes, sir. 

@. That is a fact, isn’t it? 

A. To the best of my knowledge, it is. 
519 Q. These orders I have shown you—they came from A. J. 
Gillespie, didn’t they ”? 

A. Yes, sir. 

Q. Now, who did you receive the letter from advising you of the 
draft of $19,505.62 ? 

A. As I said before, I can’t tell who did—— 

Q. Will you produce that letter ? 

A. I don’t know but what some of the letters may be in evidence 
that you have here. 

Q. Will you produce that letter? 

A. If it is to be found I will. There is one advisement. 

(). Now, then, the letter that you mean was dated October Ist, 
1885, and sent to you by whom? 

A. By A. J. Gillespie & Company—cattle bought by Bowen & 
Company. 

Q. I am asking you who sent you the letter. 

A. I suppose some one in Gillespie’s firm did it. 
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Q. Written on one of their letter-heads, isn’t it? 

A. Yes, sir; but it don’t say who wrote that. All it says is catt'e 
bought by Bowen & C ompany. 

. When did you get that letter written October Ist, 1885. 

. Came the 3rd or 5th of October. 

. The third or fifth ? 

. Yes, sir. 3 
Q. You had that letter Monday morning, didn’t you? 
A. I think it must have come in in the 8 o'clock mail. 
Q. Monday morning ? 

dither Saturday or Monday; I don’t know. 

. Didn’t you get that, Saturday morning ? 

. Not to my knowledge; no, sir. 

. Are you prepared to say you didn’t get it Saturday morning ? 

. I said before I was not. 

. Are you not prepared to say you didn’t? 

. No. 

. Have you any recollection as to when you did get it? 

. No. 

o When would a letter, dated and mailed October Ist, 1885, at 
Kansas City naturally reach you in due course mail ? 

A. Some time during Saturday; has been that mail remain come 
until the third day. 

(). Now, that letter advised you of just how much nioney A. J. 
Gillespie & C ompany had paid out on account of that shipment of 
cattle, didn’t it? 

A. It don’t say here; all it says 

Q. Answer my question. Does it or does it not? 

A. I can’t say. 

Q. You can’t say that? 

A. It don’t say who did it. 
521 (). Did you rece-ve the letter which I show you, dated Sep- 
tember 30th, 1885, showing a draft here for $6, 231, 10; did 
you receive that letter in due course of mail ? 

A. I suppose so; to the best of my knowledge. 

Q. When did you receive it ? 

A. Don’t know, but suppose the 2nd or 3rd of October: 

Q. And you also received a letter, dated October 3rd, 1885, advis- 
ing you of a draft for $691.70, and that came from A. J. CGrillespie & 
Company, didn’t it ? 

A. I guess it did. ° 

Q. Don’t you know that these three letters that I have just asked 
about all came to you from A. J. Gillespie & Company? 

A. To the best of my knowledge, I think they did. 

Q. And they were received in the regular course of mail by your 
firm ? 

A. Yes, sir. 

Q. And you have produced them here yourself? 

A. Yes, sir. 

Q. Did you get any letter from your father concerning either of 
these shipments ? : 
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A. No, sir. 
Q. Any telegrams ? 
A. No, sir. 
Q. In no way concerning them ? 

A. No, sir. 
522 Q. Did you from Mr. Bowen ? 

A. No, sir. 

Q. From Milton James? 

A. No; in regard to a letter, 1 wouldn’t say. 

Q. Letter or telegram ? 

A. From Bowen or James or father, or the shipper might bring 
a letter or something of that sort saying not to dispose of the cattle 
or what they cost or something like that, otherwise I don’t know. 

Q. You have already produced statements showing what the 3 
lots cost ? 

A. Yes, sir; but that has nothing to do with it. 

Q. Will you produce any letter or telegram that you have got 
from your father, Milton James, or William P. Bowen, from the com- 
mencement of this account to the end of it, here as evidence in this 
case ? 

A. I will if there are any to be found. 

Q. Will you produce to the master here every letter or telegram 
sent you from Kansas City between April 20th and October 10th, 
1885, either from your father, Milton James, or Mr. Bowen ? 

Q. I will do so if they can be found, willingly—be glad to do so. 

(). Did you have any instructions from your father or Mr. 
525 Bowen or Mr. James or anybody else in Kansas City not to 
pay that $19,505.62 draft ? 

A. No, sir. 

(). Or the $6,231.10 draft? 

A. No, sir. 

@. Or the $691.70 draft ? 

A. No, sir. 

Q. You had no instructions from anybody ? 

A. No, sir. 


By Mr. Brown: You say you received no instructions not to pay 
these drafts. You stated in your examination by me that you did 
not pay them because Bowen & Company were owing you. When 
did you come to the determination not to pay those drafts? 


(Objected to.) 


A. We decided after we couldn’t get any word—nothing from 
Bowen & Company saying they would put up any margins. 

(. When was that? 

A. Within a week or 10 days of the 1st of October. 

Q. Who decided it? 

A. My brother and I. 

Q. Upon consultation ? 

A. Yes, sir. 
. Did you communicate that decision to any persons ? 
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A. Not to my knowledge; I don’t know as I did. 


524 By Mr. Mitter: The three letters from A. J. Gillespie & 

Company, called for by Mr. Bisbee on cross-examination, and 
dated respectively, September 30th, October Ist, and October 3rd, 
and containing memoranda as to the 3 shipments of cattle in ques- 
tion, are offered as Exhibits 7, 8, and 9 to F. J. Rappal Jr’s testi- 
mony. 


By Mr. Bispee: Do you say that you made up your mind you 
wouldn’t pay these 3 drafts about 10 days before ? 

A. No, sir. 

Q. W hat do you say? 

A. I said we made up our minds that if Bowen & Company 
wouldn’t put up any margins or settle their account that we woald 
have to hold their cattle for it—Bowen & Company’s cattle. 

Q. You communicated that to your father, didn’t you? 

A. I did not. 

Q. Did anybody ? 

A. I couldn’t swear as to that. | 

Q. Do you know anything about it; whether there was anything 
said to him about it or not? 

A. I think, if my memory is right, that my brother wrote to 
Bowen «& Company ‘about it. 

Q. And you have a copy of the letter? 

A. No, sir. 
525 (). Haven't? 
A. No, sir. 

Q. Did you ever see the letter? 

A. I don’t know as I ever did see the letter. , 

Q. You made up your mind, then, about 10 days before these 
cattle came to the Stock- Yards that you would hold onto the next 
shipment of cattle that came through A. J. Gillespie & Company & 
wouldn’t pay the drafts that A. J. Gillespie & Company drew; is 
that right? 

A. No; didn’t make up our mind to 

(). Did you determine in your minds that when a shipment of 
cattle came into the yards through the operation of these orders 
from Gillespie & Company that you would take the cattle and sell 
them and keep the proceeds and not pay Gillespie and ey 8 
drafts drawn by them? 

A. No, sir. 

Q. Didn’t make up your mind to that? 

A. No. 

Q. Never made up your mind to that? 

A. Don’t make up my mind to it pow. 

Q. You never had any conference with your brother ied that ? 
A. Not to mind, I did’nt. Our usual course of buisness js this: 
Throughout the country you are shipping on commission ; you 
draw drafts on them; your account is liable to be overrun ;: we in- 
quire, or some of the firm ask you, to put up margins; you 
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526 refuse; of course you have shipments coming right along. 

We have got to protect ourselves some way, and that is the 
only way to protect ourselves, by giving you credit for the stock you 
ship. 

6 That is all? 

A. That is all. 

Q. You didn’t make up your mind at some time, then, to take cattle 
that came from Kansas City, delivered’ to you by the order of A. J. 
Gillespie & Company, cattle — Union Stock- Yards, Chicago, upon 
which drafts had been drawn by A. J. Gillespie & Company to sell 
those cattle and keep the proceeds and let the drafts go back, did 
you? 

A. No, sir. 

Q. You never had any conference with your brother about that, 
did you? 

A. No, sir. 

Q. You never spoke about it to him, did you? 

A. Not directly; it didn’t make any difference — Bowen & Com- 
pany whatever they owned; whenever Bowen & Company shipped 
any cattle and they were known as such we made Bowen & Com- 
pany good. 

Q. You paid no attention to A. J. Gillespie & Company in this 
matter at all, did you. 

A. Nothing. 

Q. You didn’t consider that you came into possession of these cattle 
through A. J. Gillespie & Company’s order, did you? 

A. No. 
927 Q. But in point of fact you did come into possession of 
them through A. J. Gillespie & Company’s order, didn’t you? 

A. Account of Bowen & Company. . 

Q. Did you come into possession of them through Gillespie & 
Company’s order? 

A. Yes, sir; account Bowen & Company. 

Q. Is there any Bowen & Company in these orders? 

A. Certainly not, but that is on the bill that they sent to us. 

Q. Now, then, you knew that A. J. Gillespie & Company had paid 
out every dollar of the money—they had sent you a statement that 
you got by mail before the cattle came—didn’t you? 

A. I couldn’t swear they paid a cent on them. 

Q. Don’t you know they paid every dollar of it? 

A. Can’t tell only what I see on paper. 

Q. Only what you read? 

A. That is all. 

Q. All the evidence you have got is what you read; you knew 
Bowen—Bowen & Company—didn’t have any money, and you knew 
the arrangement was that Gillespie & Company was to pay for these 
cattle and ship them, didn’t yeu? 

A. I don’t know whether he was to pay them or not. 

Q. You received these 3 letters from A. J. Gillespie & Company 

showing just what they paid for every critter, didn’t you? 
528 A. They came from Kansas City. 
oi—1004 
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Q. By mail? 

A. Yes, sir. 

Q. And you received them regularly ? 

A. Yes, sir. 

Q. These three drafts were drawn on you by A. J. Gillespie & 
Company, were they not? 

A. Says so; account of Bowen & Company. 

Q. That is the fact ? 

A. Yes, sir. 

Q. You subsequently, you say, made up your mind to sell these 
1,000 or 1,100 head of cattle, pocket the proceeds, and let the drafts 


go back ? 

A. No; I did not. 

Q. That is what you did do, isn’t it ? 

A. No, sir. 

Q). Isn’t that what you did? 

A. No, sir.’ 

Q. Didn’t you sell those 100 head of cattle ee in these 3 
shipments? 

A. We did. 

Q. And kept the money, didn’t you ? 

A. And gave 

@. And kept the money, didn’t you? 

A. We did, and put it over to Bowen & Company’s account. 

Q. That is to say, you credited it to Bowen & Company’s account? 

A. Yes, sir. 

Q. Wiil you show that credit; have you got any account with 

Bowen «& Company ? 
A. Yes, sir. 
529 Q. You have got an account there with Gillespie & Com- 
any ? 

A. ne of Bowen & Company. 

Q. The account you mean is the account headed Gillespie & Com- 
pany, account Bowen & Company, Exhibit 4; that is what you 
mean, is it? 

A. Y es, sir; that is what I mean. 

Q. Now, then, the money itself you never paid to anybody ; you 
put it to your credit in the Stock-Yards National Bank, didn’t you ? 
: A. I don’t know about paying anybody ; put it in the bank I 

now. 
Q. And it wasn’t paid out to anybody, was it; you didn’t send 
the money to Gillespie? 

A. No, nor to Bowen & Company. 

Q. But you let the three drafts go unpaid, did you? 

A. We did. 

Q. And that is what you made up your mind to do 10 days before 
this transaction ? 

A. No, sir. 

Q. W hen did you make up your mind to do that ? 

A. As I told you before, after we couldn’t hear anything from the 
parties shipping right along—Bowen & Company. 
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Q. After you didn’t hear from them. Now will you pro- 
530 duce all the correspondence you have got ? 

A. I am willing, if there is anything I can find; there is 
nobody more willing than I am. 

By Mr. Brown: Is what you stated in answer to a question this: 
That same week, or about the Ist of October, you made up your 
mind that you would close up this account and let the drafts go 
back, and protect yourselves as far as you could, if after that time 
you didn’t hear from Bowen & Company with some remittance ? 

A. We did. 

Q. That is what you said? 

A. That is what I said and meant. 

Q. How long did you wait after that time to see whether you got 
a remittance from Bowen & Company before vou made up your 
mind to let the drafts go back? Whendid you make up your mind 
as to these particular drafts? 

A. A few days, I should think. 

Q. Had you determined, as a matter of fact, before the time that 
the several drafts did go back whether or not you would pay them 
until they were presented to you ; had you made up your mind ? 

A. No, sir. 

Q. You and your brother made up your mind, under the 
531 circumstances, to let the drafts go back where they severally 
came; is that so? 

A. Yes, sir; that is so. 


532 : DECEMBER 2NpD, 1886. 
L. L. Rappat, being first duly sworn, testified on behalf of 
defendants as follows: 


By Mr. Mitter: Your name in full. 

A. Lawrence L. Rappal. 

Q. Were you a member of the firm of Rappal, Sons & Company 
during the months of September & October, 1885 ? 

A. I was. 

Q. What was your business in connection with that firm? 

A. We did a live stock commission business. 

Q. What was your duty ? 

A. My duties were to sell all cattle. 

Q. And you did, part of the time, soliciting ? 

A. Not in that year. I have before that. 

Q. Did you know of the firm of W. P. Bowen & Company ? 

A. Y es, sir. 

Q. Have you heard your brother testify as to the arrangement 
which he says his father made—told him had been made by W. P. 
Bowen & Company with A. J. Gillespie & Company ? 

A. I believe I did. 

a Did he state that, as vou understood it to be at the time? 

A. Yes, sir. 
Q. What did your father tell you the arrangement between 
533. W.P. Bowen & Company and A. J. Gillespie & Company 
was in reference to the purchase and shipment of cattle? 
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A. He told me that he, Bowen & Company, made arrange- 
ments with Gillespie & Company to advance them the money 
with which to pay for the cattle they bought and to handle them in 
the yards for them for the consideration of $2.50 a car, and at times 
$5 a car. 

Q. Was there any arrangement made between Rappal & Sin & 
Company & Bowen & Company for the payment of drafts drawn 
for the proceeds of cattle shipped through A. J. Gillespie & Com- 

any? 

A. I believe Bowen & Company instructed Gillespie & Company 
to draw on us for the proceeds. 

Q. Do you know why that was done? 

A. As a matter of convenience, I presume. 

Q. Did you know that A. J. Gillespie & Company had any other 
interest in these cattle than that stated by you as being in the ar- 
rangement made by Bowen & Company with Gillespie & angany 

A. No; I did not. 

Q. That their interest was simply that of forwarder ? 

A. Forwarder. 

Q. For Bowen & Company’s? 

A. Yes, sir. 

Q. On whose account were these cattle shipped to you’? 
534 A. On Bowen & Company. 

Q. For what purpose, if you know, were these cattle shipped 
by Bowen & Company through Gillespie & Company ? 

A. As a matter of convenience, [ presume, anid as a usual custom, 
and it was according to the arrangement they made. 

Q. As the arrangement was stated to you, did Gillespie & Com- 
pany have any interest in the proceeds, profits, or losses of: the 
cattle ? 

A. They certainly had not. 

Q. Who had ? 

A. Bowen & Company. | 

- Q. Now, then, as a matter of fact, drafis that were drawn for the 
proceeds of the cattle sold by you from April until October were 
drawn by whom? 

A. Usually by A.J. Gillespie & —. 

Q. Now, then, do you know how the account between Bowen & 
Company and Rappal, Sons & Company stood about the Ist of Octo- 
ber, 1885, in general ? 

A. About $29.000 in debt to Rappal, Sons & Company. 

Q. How did that large debtor balance against Bowen «& Company 
accrue—by reason of what? 

A. By losses they made in buying and shipping cattle to Chicago. 

Q. And on cattle shipped through whom ? 
535 A. Cattle bought by Bowen & Company and through Gil- 
lespie & Company. 

Q. Drafts were drawn by whom ? 

A. They were drawn by Gillespie at Bowen’s request and arrange- 
ment. 


i ee | 
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Q. So that debtor balance you have mentioned was due to the 
paymentof drafts that were drawn by Gillespie & Company on you ? 

A. Yes, sir. 

Q. Was there any arrangement, so far as you know, by which 

res Sons & Company were to do business in Kansas City with 
A Gillespie & Company under the name of W. P. Bowen & 
Company? 

A. Never heard of it; wouldn’t have tolerated it for a minute. 

. Was it ever suggested to you by any body ? 

. Never. 

. There was, in fact, no such arrangement? 

. None, to my personal knowledge. 

. Upon the books of your firm the account, including these cattle 
in controversy, appears under the name of A. J. Gillespie & Com- 
pany, account Bowen & Company; whose account was that ? 

A. Bowen & Company’s account. 

Q. Simply made for Bowen & Company’s account ? 

A. Certainly. 

Q. Prior to the morning of the 5th of October, 1885, did you have 

any conversation with Mr. Washburn or Mr. Conrad or any 
536 officer of the Union Stock-Yards National Bank in which 

you told them that there were large sums } due you that you 
couldn’t collect ? 

A. Never; I don’t think I know. 

Q. When did the officers of the bank, so far as you made any 
statements to them, first know that you were in some financial 
trouble by reason of this large sum due from Bowen & Company ? 

A. Monday noon was my recollection. 

Q. Whom then did you tell of your trouble ? 

A. Mr. Washburn. : 

Q. Where was it? 

A. In our office. 

Q. Who was present besides Mr. Washburn ? 

A. Mr. Miller, and no one eise. 

Q. About what time of the day ? 

A. About noon, to the best of my recollection. 

Q. You say I was present ? 

. Yes, sir. 

o. In that conversation was anything said to Mr. Washburn 
about cattle coming through A. J. Gillespie & Company and your 
selling those cattle and giving him the money ? 

A. Gillespie’s name was never mentioned. 

Q. What was the subject of that conversation at that time? What 
did Mr. Washburn say and what did you say? 

A. Mr. Washburn came into the office. He said I hear you are 

in trouble. I told him that we were little bit embarrassed. 
537 He wanted to know what the matter was. I referred him 

to my brother. I had somé littie further talk with him, but 
I don’t recollect the substance of it. 

Q. Do you or not recollect that the conversation had reference to 
the note which the bank held against Rappal, Sons & Company ? 


OPrOred: 


’ 
‘ 


294 THE UNION STOCK-YARDS NATIONAL BANK VS. 


A. Yes, sir; I believe i- did. 

Q. Was anything said in that conversation with reference to these 
drafts drawn which had been refused ? 

A. I really couldn’t say. 

Q. Do you recollect of anything being said ? 

A. No; I do not. 

Q. Was there or not any arrangement between Rappal, Sons & 
Company and the bank by which Rappal, Sons & Company were 
to take the proceeds of cattle that didn’t belong to them and pay their 
debt to the bank ? 

A. No; there never was any such arrangement thought of or 
dreamed of. 

(. Why were these drafts drawn on account of these cattle in con- 
troversy not paid? I refer now to the $6,000, the $19,000, and the 
other sinaller draft- which were drawn by A. J. Gillespie & Company 

on account of Bowen & Company. Why didn’t you pay them? 
538 A. Because they were drawn on Bowen & Company’s ac- 

coun, Who owed us considerable money, and we felt that we 
didn’t intend to pay them. 

Q. Had you had any correspondence with Bowen & Company or 
any member of the firm of bowen & Company with reference to 
that debtor balance ? 

A. I wrote Bowen & Company one or two letters. 

Q. Have you got copies of those letters ? 

A. No; I have not. 

Q. Did you keep copies of all the letters you wrote ? 

A. No; I don’t think we kept copies for 3 years. _ 

Q. Do you know anything about that letter—where it is ? 

A. I haven’t the least idea. 

Q. What was the substance of those letters; what was the pur- 
pose of them ? | 

A. Lasked them to make good their account; give us some col- 
lateral or pay us some margins. 

Q. Did they do it? 

A. No; never responded at all. 

(). When were those letters written—about what time? 

A. I think I wrote two letters about the middle of September. 

Q. Did you hear your father testify yesterday with reference to an 

interview that took place at the Palmer House about the mid- 
539 dle of October—15th or 16th—at which A. J. Gillespie, your 
father, A. J. Rappal, Jr., and yourself were present? 

A. Yes, sir; I do. 

Q. Were you present at the interview ? 

A. I was. 

Q. Where did it oceur ? | 
A. In the rotunda of the Palmer House—there where the 
stairs 
(). About what time? 
A. 3 in the afternoon. 
Q. Who was present at that interview ? 
A. My father, Mr. Gillespie, and Brother Fred. and myself. 
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Q. Who solicited the interview there? 

A. A. J. Gillespie, by telegrain. 

2. Do you recollect what conversation was had there between 
you ? 

A. I don’t recollect all of it. 

Q. As near as you can, say what Mr. Gillespie said to you and 
what you said to him. 

A. I only remember one part. | 

Q. State what part. 

A. It struck me as being very brassy ; and that was that Mr. Gil- 
lespie says you call these three lots of cattle my cattle, meaning A. 
J. Gillespie & Company and not W. P. Bowen & Company, which 
will enable me to get this money out of the bank, and I will stand 
all losses of same while in transit between buying and selling 

prices 
540 Q. Did he say anything about beating the bank ? 
A. Well, he says beat the bank out of this money. 

Q. What did you say to that proposition? Did you or not enter- 
tain the proposition ? 

A. Certainly did not; wouldn’t listen to it. 

By Mr. Brown: Was there any difference in the way in which 
you received these cattle which you say came on account of Bowen 
& Company and the other cattle which you handled in your busi- 
ness as commission men ? 

A. No, sir; no different those than thousands of other cattle that 
came as commission cattle and were sold there as such. 

Q. Then they came to Rappal, Sons & Company to be sold on 
commission ? 

A. Yes, sir. 

Q. Did you have any interest in the profits or losses ? 

A. None whatever. : 

Q. And you were not speculating in those cattle? 

A. No, sir; our business is commission solely. 

Q. Which was the commission you got for selling those cattle? 

A. We get 50 cents a head on cattle. Cattle that come from other 

yards we get a quarter on. 
541 . What was your interest in the firm of Rappal, Sons & 
Company? 

A. One-third interest. 

Q. Did you put any money into the firm of Rappal, Sons & Com- 
pany? 

A. $3,000. 

Q. When? 

A. On the first of January, 1884. 

Cross-examination by Mr. BIsBee: 

Q. What did your father put into the firm on the Ist of January 
1884—how much money ? 

A. I think the same amount. 

(). $3,000? 
A. Yes, sir. 
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. What did your brother put in? 
. $3,000. 
Q. Where did you get the money you put in? 
A. Father gave it to me, and give it to Fred. outright: 
(). At that time? , 
A. Yes, sir; it was rather in 1883 he gave us this interest. 
Q. Did he give you the currency to put in? 
A. Yes, sir. 
Q. And gave your brother $3,000 ? 
A. Yes, sir. 
Q. And he put in $3,000 ? 
A. Yes, sir. 
Q. And you commenced business at the stock-yards—com mission 
business ? 
A. Yes, sir. 
542 Q. Did your firm ever do anything but a commission busi- 
ness? 
A. Not to my knowledge. 
Q. Did your father attend to the business at the stock-yards with 
you 2 boys until April, 1885 ? 
A. Can’t say he did. 
. What did he do? 
A. Outside all the time, more or less. 
Q. What doing? 
A. Occasionally buying cattle on his own account. 
Q. Speculating ? 
A. Some. 
Q. On his own account ? 
A. Yes, sir. 


Q. And you and your brother attended to the commission busi- 
ness at the stock- vards ¢ ? 


A. Yes, sir. 
Q. Now, then, in April, 1885, your father went to Kansas City, 
did he? 

A. He was there; yes, sir. 

Q. Did he go down there to speculate in cattle ? 

A. I couldn’t say as to that. 

Q. Did you hear him say anything about it—what he was going 
for 

A. Not when he went there. 

Q. You don’t know what he went for; he didn’t tell you? - 

A. Don’t think he did. 
543 Q. He remained the senior member of your firm? 
A. Being the older; yes, sir. 

Q. Until you closed up the Ist day of October, 1885 ? 

A. What do you mean by senior ? 

Q. The firm of Rappal, Sons & Company; I mean your father 
was the senior member of that firm up to that time. 

A. You mean older? 

Q. Yes ;.the older—the chief man of the firm. 

A. No more chief than the balance. 
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He was the father of the two sons, wasn’t he ? 
Yes, sir. 
You say no more chief than you were? 
No. 
Did he furnish, in the first place, all the money—the $9,000 ? 
No; he did not. 
You say he gave you the $3,000? 
. I think I had some money coming. 
From whom ? 
rom him. 
W hat for? 
For services rendered. 
. How c!d were you at the time? 
. About 23. 
. How old was your brother ? 
. About 21}. 
. And you think your father must have owed you something, 
then, at that time ? 
A. I think when I have anything presented to me that it belongs 
to me. 


OPOPOPOPOPOPOPOrO 


Q. He then presented you with $3,000 ? 
o44 A. He gave me that much to put in as my interest. 
Q. And gave your brother the same ? 

A. Yes, sir. 

Q. That is all the money the firm had ? 

A. I don’t know whether or not 

Q. Do you know of any other money you had? 

A. No other money. 

Q. Any other property ? 

A. The firm had no property. 

Q. Now, then, about the middle of April or the 20th, 1885, vour 
father went to Kansas City ? 

A. I think so. 

Q. Did you ever hear uny conversation between your father & W. 
P. Bowen, of Kansas City ? 

A. Between them ? 

Q. Yes. 

A. Never did. 

Q. Any conversation between your father and Mr. Bowen & Mil- 
ton James at Kansas City ? 

A. I think not. 

Q. Did you at any other place ? 

A. No; I did not. 

Q. Did you ever hear any conversation between your father, Mr. 
Bowen, Mr. Milton James, or any one of them, with any member of 
the firm of A. J. Gillespie & Company ? 

A. No; I did not. 

Q. You never saw them together anywhere? 

A. I was not there. 
545 Q. Did vou ever have a letter from the firm of Bowen & 
Company ? | 
38 —1004 
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A. Think we have. 
QQ. Where are they? | 
A. I couldn’t say. .5 
Q. You don’t know where they are now? 
A. No. 
(). How much money did your father put into the firm of W. P. 
owen & Company, at Kansas City ? 
A. I was not there and I couldn’t tell. 
Q. Do you know of his putting in a dollar? 
A. I don’t know that he didn’t. 
(. Do you know that he did? 
A. No. 
Q. Did he take any money out of your firm to put into that firm? 
A. Took money out of the firm, but I don’t know what use he 
put it to. 
(). How long have you known W. P. Bowen? 
A. I knew him, I think, from 2 to 3 months previous to April 
20th. 
Q. Where does he live ? 
A. Paola, Kansas. 
Q. Is he worth a dollar? 
A. His credit is very good. 
Q. Did you ever know of his — a dollar in the world? 
A. Yes; he shipped cattle direct from Paola. 
Q. To be sold on commission ? ~ 
A. Yes, sir; we understood they were his cattle. 
546 Q. Do you mean to say that Mr. Bowen is now.or for the 
last three years has been worth a ten-cent piece? 
A. So credited to us. 
Q. That is all you know about it, is it? 
A. That is all I know about it. 
Q. How long have you known Milton James? / 


. Two or three years. 

. What is his business? 

. Sort of a scalper, I believe. 

. At Kansas City ? 

. Yes, sir. 

. Is he worth a dollar, or was he? 
. I have no way of telling. 

. Did you ever know of his being worth a dollar ? . ? 
. I never knew he didn’t have any. 

. Did you ever know he did? 

. Certainly ; must have had. 

. Do you mean to say that he is worth any money or ever was ? 

. Yes; I think he was. 

- How much? 

. I don’t know, I am sure. 

. Give us vour best judgment. 

. I should think a thousand or two dollars. 

. You don’t know whether there was ever a dollar of capital 
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contributed to the firm of W. P. Bowen by either your father, Mil- 
ton James, or Brown; did you ever hear of a dollar? 

A. W. P. Bowen himself gave some mortgage, I believe, to—he had 

a mortgage on property; I don’t know what he did with it. 
547 Q. Second mortgage, was it not, on property at Paola, the 

first mortgage being more than the property was worth. That 
is the fact ? 

A. | don’t know. 

Q. That is the way you understood it? 

A. No, sir; it is not. I supposed it was good. 

Q. You never heard of a dollar being realized out of it, did you? 

A. Never heard of anybody trying to realize anything out of it. 

Q. Did you ever hear of a dollar being realized ? 

A. I said no. 

Q. Now, then, pretty soon after you- father went to Kansas City 
shipments of cattle were made to vour firm at the Stock-Yards in 
Chicago, were they, which you obtained from the Stock-Yards 
Company upon an order signed by A. J. Gillespie & Company? 

A. No; not from Gillespie & Company. We had a good many 

cattle from a dozen different firms there besides Gillespie. 

Q. Now, then, didn’t you get cattle—quite a number of them— 
upon the order of A. J. Gillespie & Company ? 

A. I couldn’t say as to that. 

Q. You don’t remember that, do you? 

A. What? 

Q. Whether vou got cattle that way or not? 

A. I stated some we got that way. 

Q. In order to get possession of cattle at the Union Stock- Yards 

you have to have an order from some person who has the 
548 control of the cattle, don’t you, that you present at the office 
and the cattle are turned over to you for sale? 

A. From the owner? 

Q. Yes. 

A. Not always from the owner; no, sir. 

Q. Well, from some person? 

A. F requently a commission house. 

Q. Didn’t you, as a matter of fact, between April 20th and Octo- 
ber Ist, receive and sell a great. lot of cattle that were delivered to 
you upon the order of A. J. Gillespie & Company ? 

A. Can’t say they were or 

Q. Did you receive any during that time? 

A. Yes, sir. 

Q. W hen you received cattle in that way upon the order of A. J. 
Gillespie & Company there was a draft drawn, wasn’t there, by A. J. 
Gillespie & Company upon your firm? Is that true ? 

A. I couldn’t say as to that, be¢ause I didn’t keep the books. 

Q. You don’t know anything about that? 

A. No. 

Q. Now, then, look at this account that your brother has pre- 
sented, headed A. J. Gillespie & Company account Bowen & Com- 
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ms The drafts that are charged in that = drawn by A. J. Gil- 
— & Company, were they ? , 
. I don’t know. 

Q. You don’t know anything about that? © 
549 A. No. 

Q. The cattle that are credited in that account you got out 
of the stock-yards at Chicago on the order of A. J. Gillespie & Com- 
pany, didn’t you? 

A. I don’t know that. 

Q. You don’t know anything about it at all ? 

A. I knew the cattle as W. P. Bowen’s cattle. 

Q. Do you know how you got the cattle from the s fock- -yards ? 

A. In the regular course of business. 

Q. If A. J. Gillespie & Company paid for those cattle in Kansas 
City and the man that he paid the money to turned the cattle over 
to Gillespie & Company and they were shipped to Chicago for the 
account of Gillespie & Company and Gillespie & Company gave 
you an order on the Stock-Yards Company for those cattle and you 
took that order and went to the office of the Stock-Yards Company 
and got the cattle, then they were pretty near Gillespie & Com- 
pany’s cattle, were they not? 

A. No, sir. 


(Objected to.) 


Q. Were you at Kansas City when any of these cattle were 
shipped ? 
A. I think not. 


Q. Saw none of them shipped, did you ? ' 
A. No. 
550 Q. Look at the account I show you for 133 head of cattle, 


dated October 2nd, 1885, and state whether that account was 
made by your firm. 

A. Looks like the handwriting of the book-keeper. 

Q. Was it or was it not made by your firm? 

A. I don’t know. 

Q. You don’t know anything about that—that is, I refer to Ex- 
hibit A to complainants testimony, account showing net proceeds, 
$5,880.25: you don’t know w hether that was made by your firm or 
not, do you? 


‘ ALI say it looks like the book-keeper’s handwriting ; no, I don’t 
now. 


Q. Now, did you on or about October 1st receive that 133 head 
of cattle? 


A. From this statement I should say that was on October 2nd 


Friday. 7 
Q. Who sold those cattle ? 
A. I did. 
Q. Did you sell them as a commission merchant ? 
A. Yes, sir. 
Q. And the proceeds were that amount, $5,880.25 ? 
A. I don’t know what the proceeds were. 
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Q. ag don’t know anything about that? 

A. No. 

Q. Who did you sell the cattle to? 

A. I could tell by looking up the books. 

Q. Well, do you know now who you sold them to ? 
551 A. I do not. 

Q. Did you receive those 133 head of cattle upon the writ- 
ten order of A. J. Gillespie & Company? 

A. 1 don’t know. 

Q. As a matter of fact, did the firm of W. P. Bowen & Company, 
at Kansas City, contract for those cattle of A. J. Snider & Company 
and did A. J. Gillespie & Company pay for those cattle and did A. 
J. Gillespie & Company receive the transfer from A. J. Snider & 
Company of those cattle and were they shipped to your firm for sale 
and about that time was a draft, Exhibit D, drawn on your firm for 
the amount of money which A. J. Gillespie & Company paid out for 
those cattle? 

A. I have no personal knowledge of it. 

Q. Do you know of that draft for $6,231.10 being presented to 
your firm on the 2nd day of October, 1885? 

A. I think I do. 

Q. Do you remember it ? 

A. Don’t remember the amount. 

Q. Do you remember the draft itself? 

.A. I can’t say that I do. 

Q. Did you take the proceeds of those 133 head of cattle and de- 
posit the money in the Galen Stock-Yards National Bank ? 

A. No; I didn’t. 

Q. Did any one for you? 

A. That I couldn’t say. 

Q. Was it deposited there by your firm? 

A. That I don’t know either. 
502 Q. What was done with that money—proceeds of those 
cattle ? 

A. I never could tell. 

Q. Have you any knowledge of what became of the proceeds of 
those 133 head of cattle ? 

A. No personal knowledge. 

Q. Have you any knowledge, as a member of the firm of Rappal, 
Sons & Company, what became of those proceeds ? 

A. I suppose they went in the usual way. 

Q. Iam asking if you have any knowledge of what became of 
the proceeds of those 133 head of cattle which you say you sold on 
October 2nd, 1885; I want to know if you know what became of that 
$5,880.25. 

A. No; I do not. 

Q. No knowledge of where it went to, have you? 

A. No; I hav-n’t. 

Q. Y ou don’t know whether it went into the Union Stock-Yards 
a Bank or not ? 

N 
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Q. And if it didn’t go there you don’t know where it did go, do 
you? Was it ever remitted in any way to A. J. Gillespie & Com- 
any ? 
. rv No reason for sending it to Gillespie & Company, 

©. Was it ever remitted ? 

A. No; not to my knowledge. 

Q. Were you presented on the same day, October 2nd, that a) 
received that money with this draft for $6,231.10, signed by A. J. 
Gillespie & Company ? 

A. That I can’t say. 
553 @. Did you pay that draft ? 
That I don’t know either. 

Q. You he know whether it was paid or not, do you? 

A. I didn’t attend to that part of the business. 

Q. You have no knowledge or information as to whether that draft 
has been paid or not ? 

A. I couldn’t say. 

Q. Did you on the ihird of October, 1885, receive 810 head of cat- 
tle for which you received an account of sale marked Complainants’ 

Exhibit B? 

A. Yes, sir. 

Q. Did you receive those cattle upon written orders signed by 
A. J. Gillespie & Company ? 

A. Not to my knowledge we didn’t. 

Q. Is that the way they came into your possession ? 

A. Sometimes , 

(). Is that the way those 810 head of cattlh—— , 

A. That I don’t know. © 

Q. No knowledge about it? 

A. No. 

Q. Look at ihe papers [ now show you, one of which is an order 
from Quinlan, Montgomery & Company to turn over 21 cars of 
cattle to A. J. Gillespie & Company ; the other the order of Han- 
ford Cattle Company to turn over 16 cars of cattle to Gillespie & 
Company, and upon the backs of which it says to deliver to Rappal, 

Sons & Company, signed Gillespie & Company, afd state if 
554. = it was through those. orders that you got + mt cattle ? 
A. I presume it was. 

Q. And you sold those cattle on the same day, did you? 

A. I think so. 

Q. Who sold them ? 

A. I did. 

Q. How soon on the morning of October 2nd did you - those 
cattle, or October 3rd—how early in the morning ? 

A. I think it was about noon. 

Q. About noon of October 3rd, and what I show you, Exhibit B, 
is the account of sale of those cattle, realizing $16, 519.69 ?. 

A. I think so. 

Q. You think it is correct, do you ? 

A. Yes, sir. 

Q. What did your firm do with that $16,519.69 ? 


ee 
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. That I don’t know. 

. Did you go into the Union Stock-Yards National Bank ? 

. That I have no personal knowledge of. 

. Have you any knowledge of what became of that money ? 
A. Only in a general way; suppose it was deposited same as all 
monies are that we collect. 

Q. Did you remit any portion of that money to A. J. Gillespie & 
Company ? 

A. There were no reason for remitting it. 

Q. Did you remit it? 

555 A. No; there was no reason for it. 

Q. On the same day was that draft presented to you as the 
amount which A. J. Gillespie & Company paid for those cattle they 
turned over to you on those orders, $19,505.62? 

A. No, sir; it was not. 

Q. You never saw that draft before, did you? 

A. Not on Saturday. 

Q. Was it presented on Monday ? 

A. Yes, sir. 

Q. Did you pay it? 

A. No, sir. 

Q. Was it ever paid ? 

A. No, sir; it was not; didn’t owe the party. — 

Q. You had got that money, hadn’t you ? 

A. No, sir. : 

Q. Had not got the money ? 

A. Got the money—the proceeds of the cattle. 

(. Proceeds of the cattle ? 

A. Simply what we advanced to Bowen & Company. 
Q. And you let that draft go? 

A. Yes, sir. 

Q. Although you got the cattle through the order of A. J. Gilles- 
pie & Company ? 

A. By Bowen & Company’s instructions. 

Q. But that is the way the cattle came into your possession ; 1s 
that correct? 

A. Yes, sir; looks that way. 

Q. Did you also on the 6th day of October send another 
556 account for 122 head of cattle to A. J. Gillespie & Company, 

account Bowen & Company, $1,857.27 ? 

A. Should judge so from that statement. 

©. You received those cattle ? 

A. Yes, sir. | 

(). From the order signed A. J. Gillespie & Company? 

. A. I won’t say we received them from any such order, for I don’t 
snow. 

Q. Louk at these orders, one of which A. J. Snider turned over 
one car of cattle to A. J. Gillespie‘*& Company and the other Mt. 
Joy, White & Company turned over 4 cars of cattle to A. J. Gillespie 
& Company and A. J. Gillespie & Company gave you an order for 
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the cattle in both instances, and state if those are not the orders 
upon which you got those cattle. 

A. I should say they were. | 

Q. And that $1,857, what did you do with it? ' 

A. I didn’t do anything with it. 

Q. Deposited it in the Union Stock-Yards Bank ? 

A. I presume it was. 

Q. And the draft was presented to you on Monday, October oth, 
wasn’t it, for $691.70 for payment ? 

A. That draft I don’t remember. 

4 Nothing about it ? 

A. No. 
Q. Was it paid? 
A. I think not. 
557 Q. What was your overdraft at the bank for 3 or 4 months 
preceding October Ist” 

A. I don’t know what they were. 

Q. Would they average about $15,000 or $20,000? 

A. Don’t think they would. 

Q. How much would they average ? 
| A. Well, they would—I am not able to say. 

You don’t know anything about it, do you? 

I have gone in there a few times to ask Mr. Washburn or Mr. 
Pm to accom-odate us with a loan over night or for a day or two, 
but I have no distinct memory as toamounts; couldn’ t say whether 
overdrawn $1,000 or $10,000. 

Q. Isn’t it true that on September 30th and October Ist you were 
overdrawn about $23,000 at the bank ? 

A. I don’t know as it is true or not. ) 

Q). Is it true that you owed the bank about $8,000, reysresented by 
a note at that same time? 

A. We owed them some note; couldn’t say as to the amount. 

Q. Is it true that you owed the bank in all about $29,000 or 
$30,000 the last of September, 1885, in your overdrafts and in your 
note? 

A. I don’t know; I have no personal knowledge of it- 

@. Is it true that about $25,000 was realized out of these cattle 
and has been deposited in the bank? 

A. I presume it was in the usual course of buishess. 
558 Q. Is it true that then you owed the bank about $4,000 ? 
A. I don’t remember now. 

Q. Is it true that the bank wanted you to give security for the 
balance of that debt—about $4,000? 

A. When ? 

Q. About the Ist of October. 

A. No, sir. 

Q. Is it true that your father did make a new note té the bank 


and secure that by a mortgage on all the real estate he had in Will 
county ? 


A. When? 
Q. About the 6th, 7th, or 8th of October, 1885. 


i OCT. 
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A. He gave a mortgage ; I don’t know on just what. 
Q. For about $4, 000 balance due the bank, wasn’t it ? 
A. And part due the Stock-Yards and Transit Company. 
. And also $4,000 or $5,000 due the Stock-Yards & Transit Com- 
pany for freight & yardage? 
A. Yes, sir. 
Q. A nd gave a mortgage to them at the same time, didn’t he? 
A. I think he did. 
Q. After those two mortgages were given did you or your father 
or brother have any property ? 
A. None whatever. 
Q. Have you had any since? 
A. Not any. 
509 (. Neither of you? 
A. None of us. 
By Mr. Brown: 
. Have you had, since that time, any sums due the firm of Rap- 
i Sons &C ompany? 
A. We have quite a number of accounts that are not very good 
from different shippers. 
(. And that is all the assets? 
A. Such shippers as Bowen & Company. 
©. How much from Bowen & Company ? 
A. I think $4,000 or $5,000. 
(. And you have other smaller assets due you? 
A. Yes, sir; $900. 
Q. Which you don’t consider very good ? 
A. They are not very good. 


By agreement of counsel the taking of further testimony in this 
cause is adjourned to Saturday, December 4th, 1886, at 12 o’clock 
p.m. 


560 DeEcEMBER 3lst, 1886. 
Counsel present as before. 


W. H. Borrey, being first duly sworn, testified on behalf of de- 
fendants as follows: 


By Mr. Brown: What is your full name? 

A. William H. Boprey. 

Q. What is your residence ? 

A. M3108 Prairie Ave. 

(. Chicago? 

A. Yes, sir. 

(. What is your buisness ? 

A. Individual book-keeper at the Union Stock-Yards National 
Bank. 

Q. How long have you been so? 

A. Well, it is 3 years & a half. 
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Q. I show you a paper and ask you if you have ever seen it be- 
fore ? 

A. Yes, sir. : 

Q. What is it? 

A. It is a transcript—a statement from the ledger aceount of Rap- 
pal, Sons & Company with the Union Stock-Yards National Bank. 

Q. From what ledger? © ‘ 

A. From the ledger of the bank. 

Q. The Union Stock-Yards National Bank ? 

A. Yes, sir. 

Q. Is that ledger in your keeping ? 

A. Yes, sir. 

_Q. Who made that transcript ? 
561 & 562 A. I did, sir. 
(). Is it a correct transcript from the books of the bank? 

A. Yes, sir. 

Q. When did you make it? 

A. I think it was last month or the first of this month. It was 
in the fore part of this month. 

(. Did you make it at any request and at the direction of the 
ofticers of the Union Stock- Yards National Bank ? 7 

A. Yes, sir. 

Q. 1 will ask you to explain this transcript and tell me what the 
figures mean which are under the heading “ checks,” opposite the 
various dates ? 

A. The various amounts under the heading “ checks” and oppo- 
site the various dates are the aggregate of the checks presented upon 
the given date drawn by Rappal, Sons & Company upon their 
account in the Union Stock-Yards National Bank. 

Q. What do the figures under the heading “ deposits” aind opposite 
the various dates mean ? 

A. These amounts under the heading “ deposits,” opposite the 
various dates, represent the aggregate of the deposits made upon 
that particular day by Rappal, Sons & Company in their account in 

the Union Stock-Yards National Bank. : 
563 Q. What do the figures represent under the heading “ bal- 
ance’’ and opposite the various dates mentioned ? . 

A. The figures under the heading “balance,” opposite the various 
dates, from January Ist, 1885, to October 9th, 1885, represent the 
balance of the account at the close of each day under the separate 
dates. The figures in red ink are debit balances—that is, they show 
that at the close of the day, on each of the dates opposite which 
they stand, the account of Rappal, Sons & Company with the Union 
Stoed- Yards National Bank was overdrawn. The figures in black 
ink represent credit balances—that is, they show that on the date 
opposite which they appear there was this balance to the credit of 
Rappal, Sons & Company with the Union Stock-Yards ; National 
Bank at the end of the day. 

Q. And this account is the entire ledger account of Rappal, Sons 
and Company with the Union Stock-Yards National Bank between 
January Ist, 1585, and October 9th, 1885, is it not? 
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A. Yes, sir. 


564 By Mr. Brown: I offer this paper in evidence and ask 
that it may be marked Exhibit J] to W. H. Boprey’s testi- 
mony. 


Counsel for complainants and counsel for defendants agree that 
the said paper marked Exhibit 1 to W. H. Boprey’s testimony may 
be admitted in evidence as of the same effect as the original ledger 
from which the transcript is made, it being understood, however, 
that counsel for complainants has the right to inspect the original 
ledger account and compare said transcript with the same if he 
deems fit, and should any portion be found — correct the right to 
correct the same. 


Cross-examination waived. 
Complainants rest and defendants rest. 


5643} Unirep STates OF AMERICA, Bs 
Northern District of Illinois, j ~° 


In the Cirenit Court thereof. In Chancery. 


A. J. Gitcespre, Tuomas F. Giivespie, and Louis J. Griuesptie, Co- 
partners Doing Business under the Firm Name of A. J. Gillespie 
& Co., 
Vs. 
Union Srock-Yarps Nationa BANK, a Corporation Organized 
under the Laws of the United States. 


It is hereby stipulated and agreed by and between the parties to the 
above-entitled cause that the depositions of all, and any witnesses 
whose depositions may be desired by either the defendant or the com- 
plain-ts in rebuttal in said cause may be taken, to be read in evi- 
dence in the above-entitled cause, without the issuing of a commission 
and without notice, upon oral interrogatories before any notary pub- 
lic or other officer authorized by law to take depositions, who may 
be selected by said defendant, at Kansas City, in the State of Mis- 
souri, at the office of Warner, Dean & Hagerman, in said Kansas 

City, or any other place in said Kansas City that may be here- 
565 after agreed upon by the respective solicitors of said com- 

plainants and defendant, and that the examination of such 
witnesses shall be begun on Friday, the 10th day of December, A. 
D. 1886, at ten o’clock in the forenoon, and shall continue from day 
to day until completed. 

Dated December 6th, 1886. 


, Complainants’ Solicitors. 
BISBEE, AHRENS & DECKER, 
Defendant's Solicitors. 
PECKHAM & BROWN, 
For Union Stock- Yards Nat'l B’k. 
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Deposition of witness produced, sworn, and examined at the office 
of Warner, Dean & Hagerman, in the city of Kansas, in the 
county of Jackson and State of Missouri, before me,‘the under- 
signed, notary public, in a certain cause now pending in the U.S. 
circuit court, in the city of Chicago, in the county of Cook and 
State of Illinois, between A. J. Gillespie and Company, plaintiff-, 
and the Union Stock-Yards National Bank of Chicago, Illinois, 
defendant, on the part of the defendant. 


Examination of Peter Connelly. 


Peter ConneELLy, of lawful age, being sworn and examined on 
the part of the defendant, deposethand saith : 


Direct examination by Mr. Brown: 
Q. Your full name is Peter Connelly, is it not? : 
A. It is. | . 
566 Q. You have been sworn in this case, I believe, have you 
not? 
A. I have. 


Q. And in your examination you introduced certain papers. I 
propose now to ask you asa witness called by the defendants for 
certain papers, some of which were previouslA introduced and some 
of which were not. Have you in your possession a letter-press copy 
of a letter written by the Kansas City Stock-Yards Bank to the 
Union Stock-Yards Bank, Chicago, and dated September: 30, 1885 ? 

A. September 30 would be 9, 30. I have such a letter. 

. Where is the copy ? 

A. In a letter book used at that time without any particular for- 
mality as to name. The copy of the letter is on page 229 of the 
book I now hold in my hands. 

Q. Which is the letter-book used by the Kansas City Stock-Yards 
Bank? 

A. Yes, sir. 

Q. And that is a press copy of the letter referred to? 

A. Yes, sir. 

Q. Will you please read it? 


Witness reads the letter: “9, 30, 1885. Union Stock-Yards 
National Bank, Chicago, III. 


And then the ordinary caption and form for remittances and 


items stated below. peg 

NN, cotati: sensei eaten onion itieme nein on aah ‘$6,231 10 
EE Te ee eR | - 1,000 00 

ECT IL TA ME dT ‘ 149 00 
ce 400 00 

i I I tii cen tin: cccseratiaanititastiitssenietata 7,275 O1 

OTL ATT: deh len haabiniencanaan: taceonaiacamnialiay: iiaitaiasaanmisiiii 1,057 45 

POTTED, cme: ccemequnattinnnninian cinta inmeimaiiil - 1,000 00 


s-siniepinetinigiiaialiiiescseaiid lille iil Sali $17,092 59 


——. 4w 
i ——— 
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Q. When was that letter sent? 

A. Well, it was sent on the 30th of September, according to the 
press copy; it was sent out the same night it was written. 

Q. During that night or evening? 

A. Yes, sir. 

Q. Have you in your possession a letter from the Union Stock- 
Yards National Bank to the Kansas City Stock-Yards Bank dated 
October 2, 1885? 

A. I have. 

Q. ‘Vill you produce the letter ? 


(Letter produced.) 
A. I offer the letter in evidence. 


(It is stipulated that a copy of this letter may be put into the ree- 
ord and the original may ve marked “ Exhibit A” of the deposition 
taken December 10, 1886.) 

The following is a copy of the letter of October 2, 1885: 


CuicaGo, 10, 2, 1885. 
P. Connelly, Esq., A. cashier, Kansas City. 
Dear Str: Your favor of the 30th is received, with enclosures as 
stated. I remit to Am. Exch., N. Y., for your credit for items 
O68 as specified below. 


Yours truly, G. E. CONRAD, C’sh’r. 
0 snamee _CESHE COMME RAREST Cocnee wemanemtaneian $149 00 
Dastingteth cccccusnes cannte vevcee centimmanintn 1,000 00 
PORE ccnnncndinn anintis cnenesncosenemniniae 1,037 48 
A. & Th icessahsnasseecissniinecsnnuasee 7.275 01 
Panes, & @ Gi-csu« ctmecunn cetcucnccsenae 400 00 
"RAR POl cn ccencecn cuse dees cane cons amenn eben 6,231 10 


$17,092 59 
6,251 10 


$10,861 49 
Exhibit A. 


Q. Have you in your possession, Mr. Connelly, a copy of a tele- 
gram from the Kansas City Stock-Yards Bank to the Union Stock- 
Yards National Bank, Chicago, dated October 3, 1885? 

A. Here is a copy of a telegram in the same letter book which 
reads: “October 3, 1885. George E. Conrad, cashier Union Stock- 
Yards National Bank, Chicago, I|l.: Deposit our credit $2,500, Com- 
mercial National. P. Connelly, A. cashier.” Marked “ paid.” 

(. Have you a telegram from the Union Stock-Yards National 
Bank to the Kansas City Stock-Yards Bank, dated October 3, 1885? 

A. I have none dated October 3rd. 


ee ee oe _ ee es ee 


* Erased in original. 
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Q. Have you a telegram which you think was received upon Oc- 
tober 3rd—October 3rd, 1885? 
A. I couldn’t express an opinion as to that. I have a telegram 


which I will submit, and which I understand to be an answer to ' 
the message sent by us, which I have just read. ' | 

Q. Will you produce the same ? . i 
56s A. Yes, sir. : : 


Mr. Brown: I offer the said telegram in evidence and ask that it 
be copied into the record and marked “ Exhibit B” to ihe deposition 
taken December 10, 1886. 

The following is a copy of said Exhibit B: 


Western Union Telegraph Compan y. 


ee ~ — — _ ~ - —— RR 


] | 
? Received by— | 14 col. 
| 


oe ~ = - — - -— a a ee em nae ——— 


yao. | HO U. D. | 280 p. —. 


received at 9, 3, 1885. 
Dated Union Stock-Y: ards, IIl., 3 
To Kansas City Stock-Yards : 
Rappal sixty-two hundred not paid. Have nothing to remit 
Com. Nat. Bank. | 


Number. Sent by— 


G. E. CONRAD, Cashier. 


(Q). Have you a letter from the Union Stock- Yards National Bank, 
dated October 3 3, 1885? 

A. I have such a letter. 

Q. Will you produe it? 

A. Yes, sir. 

(Counsel for defendant offers the same in evidence and asks that 


it be marked “ Exhibit C” to the deposition taken December 10, 1885 
and that it be copied into the record.) 


The following is a copy of Exhibit C: 
Union Stock-Yards National Bank. 


Elmer Washburn, pres’t; George E. Conrad, cashier; Charles Jame- 
son, ass’t cashier. 
CHICAGO, 10, 3, 1885. 
Peter Connelly, Esq., cashier, Kansas City. 


570 Dear Str: I enclose and returns bills as stated below. 
Yours truly, C. JAMESON, A. Cash’r. 

RAPER ..cnne deems ecnwuws commwewannauiimmainbaiis $6,231 10. 

Sg ee eee eee en ean Rn Ne Bonne Ie 2? 31 


. $6,233 41 
Please remit fees. 


ens Bea ogee A 


A. J. GILLESPIE ET AL., &¢. 311 


Q. Have vou a copy of a letter from the Kansas City Stock- Yards 
Bank to the Union Stock-Yards National Bank, dated October 2, 
1885? 

A. I have a letter here dated “10, 2, 1885, Union Stock-Yards 
National Bank, Chicago, II linois.” 

(). In the same letter book ? 

A. Yes, sir. I will read the items referred to, page 261 of our 
letter-press book : 


Glesene AGame, BUI @ Clinncccccaccosanemeneenns $13,647 14 
I Oe Te tineneeenneis aiesicl iinet emma aioe 291 40 
i 1,000 00 
Te I iin tei einen sets iaa stat lace 50 O00 
PS ccyntnciemmnniitpinnins iastinatinamianninieinee diene adie 1,000 00 
Ea eine mesiaih s dieabitin temnnaeiiiaiiae ati aia 19,505 62 
EES, EMM ASNT. OMEN aero aN eS Nea > 00 OO 
I aiaciseeerin es Ditmas eal atin acre aces i £512 85 

NE cities seit eatin censiasts cirtatetitiaeai idl 842.478 Od 


@. When was that letter sent ? 

A. Well, I should say it was sent on the 2nd. 

. In the afternoon, as usual ? 

A: Yes, sir. 

(). Have you a copy of a telegram sent to the Union Stock-Yards 
National Bank from the Kansas C ity Stock-Yards Bank, dated Oc- 
tober 3, 1885 ? 


A. Yes, sir. 
(. Read it. ) 
571 A. “October 3, 1885. George E. Conrad, cashier, Union 


Yards, Chicago: On receipt of funds, deposit as requested 

and $15,000 more. Peter Connelly, A. cashier.” Marked “ paid.” 

(). Have you any letter dated October 2, 1885, except the one you 
read, from the Kansas City Stock-Yards Bank to the Union Stock- 
Yards National Bank ? 

A. I don’t find any. 

Q. Have you any letters, dated October 3, 1885, from the Kansas_ 
City Stock-Yards Bank to the Union Stock-Yards National Bank ? 

A. Here is a letter, page 270. 

(). Read it. 

A. The items are: 


TARPS Se INE OETA OS Os 1 eR OO $2,187 00 
ne a io etter i ete 450 OO 
Ranpal, Gene 6 OR, caccdendcanmeccsensumnnimiiens = 691 70 


Q. Have you any other letter dated October 5, 1855? 

A. No, sir. 

Q. Have you a telegram from the Union Stock-Yards ! National 
Bank to the Kansas City Stock-Yards Bank, signed “ Jameson,” 
dated October 5, 1885? 

A. I have a telegram here signed “ C. Jameson, 10, 5, 1885.” 
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Q. Please produce the same. 
A. Here it is. 


(Counsel for defendant offers the same in evidence and asks that 
it be copied into the evidence and marked “ Exhibit D” of deposi- 
tion taken December 10, 1886.) 


(The following is a copy of Exhibit D): 


572 Western Union Telegraph Company. 
No. Sent by— Received by— ol. 2 p. m. 
sdievibindieaaiiniliia | Farhi i psn 
38 yd. Hu. | O. 10, 5, 1885. 


— 


Received at 


Dated U. S., Uls., 5. 


To P. Connelly, ass’t cashier: 
Rappal nineteen thousand odd not paid. 


C. JAMESON, 
A. Cash ier. 


Q. Have you a copy of a telegram from the Kansas City Stock- 
Yards Bank to the Union Stock-Yards National Bank; Chicago, 
dated October 5, 1885? : 

A. I have. 

Q. Have you more than, one? 

A. I only see one. 

Q. Will you please read the same? 

A. Well, it is in the letter book, on page 273: “ Oct. 5, 1885. 
George E. Conrad, Union Yards, Chicago, Illinois: Is Rappal nine- 
teen thousand odd paid ? Letter October 5. P. Connelly, A. cashier.” 

Q. The telegram which is marked Exhibit D, October 3, 1885, is 
probably an answer, is it not, to the telegram sent by you and just 
read ? , 

A. I should take it so. 

Q. Have you another telegram from the Kansas City Stock- Yards 
Bank to the Union Stock-Yards National Bank, dated petemer 5 
1885? 

A. I have one, page 274 of tie letter book. 

Q. Will you please read the same? 

A. “October 5, 1885. George E. Conrad, Union Yards, Chicago, 
Illinois: Get proceeds 34 cars cattle from Rappal. Credit amount 

on draft and adviseat once. Signed P. Connelly, A. cashier. 
573 Q. Have you any other telegram than that alre ady offered 

from the Union Stock-Yards Bank, or any officer of the same, 
dated October 5, 1885? 

A. I havea telegram dated 10, 5, 1885, iaead George Conrad, 
cashier. 
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Q. Have you any other telegram than the one which has been 
offered in evidence and the one from the Union Stock-Yards Na- 
tional Bank, dated October 5, 1885 ? 

A. I have not. 

Q. Have you searched for another ? 

A. I have. 

Q. Mr. Conrad, the cashier of the Union Stock-Yards National 
Bank, in addition to the copies of the two telegrams which you 
have produced, dated October 5, 1885, produced in evidence in this 
case a copy of a third telegram purporting to have been sent upon 
that day. That copy reads as follows: “ October 5, 1885. P. Con- 
nelly, Kansas City: Say cattle were sold Saturday and they hold 
proceeds against account Bone & Co. Draft nineteen thousand and 
odd and six hundred odd go to protest. G. E. Conrad, cashier.” 
You say you made search and found no other of that date? 

A. That is what I say. I say I don’t recollect of receiving such 
a telegram, and I say still further I was very particular to preserve 
all of the correspondence, as you see everything else is in pretty 
good order. I don’t recall of ever receiving a message so worded. 


(Counsel for defendant offers the telegram last produced 
574 by Mr. Connelly, dated October 5, 1885, and asks that it be 
copied into the record, and that it be marked “ Exhibit E” 

to deposition taken December 10, 1886.) 


The following is a copy of Exhibit E: 


Western Union Telegraph Company. 


No. | Sent by. 


Received by. | 33 col. 3.56 p.— 


Et eee ae = “ - 


Received at . 
Dated U.S. Yards, IIl., 5. 


To P. Connelly, acting cashier : 

Firm say cattle were sold Saturday, and they hold proceeds 
against account Bone & Co. Drafts nineteen thousand odd & six 
hundred odd protested; don’t think they have anything to pay 


with. 
GEO. CONRAD, Cash’r. 


Q. Have you a letter from the Union Stock-Yards National 
Bank to the Kansas City Stock-Yards Bank, dated October 5, 
1885 ? 

A. I have such a letter. 

Q. Will you produce the same ? 


Witness produces same. 

(The counsel for defendants offer the same in evidence, and asks 
that it be copied into the record and marked “ Exhibit F” to depo- 
sition taken December 10, 1886.) 
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The following is a copy of Exhibit F: 
Union Stock-Yards National Bank. 


Elmer Washburn, pres’t; George E. Conrad, soshder: Charles 
Jameson, ass’t cashier. 


CHICAGO, 10, 5, 1885. 
P. Connelly, A. cashier, Kansas City, Mo. , 


575 Dear Sir: Your favor of the 1st and 2nd received, with 

enclosures as stated. I remit to Com’! Nat., Chi:, $17,500.00. 
Am’t exch., N Y., $50,715.73, for. your credit for items as specified 
below. 


Yours truly, GEO. CONRAD, Cashier. 
op $30,000 00 ent. for. 
Cee, Sette AINE ...ncncceenimencwnen 2217 34 
I cccetesicnreninansine: maenaniliiene 4,512 89 
4 12,418 59 
I ncnmeemenminememmninmmmmniineitiiinds 607 37 
© Repeal Gens 2.0. -caccccoscceccnescccuce 19,505 62 
Piatt nnnnemn cumionnmmnnminiimnnnien 2,500 00 
PIE, cme catawwnws cone wma 50 00 
Seceenene? & CD. cco cccscuecusunwninewas 1,001 00 
SRG Ge Ginn cmon 291 40 
i EE ER eerieemnviinmninmnimnnnnisinibaaiiin 13,617 14 
SE ere enneviepneinensininsimnmeciaaiiiiiial 10,000 00 

$87,721 35 chg. & ent. 
19,505 62: 
68,215 73: 


Q. Have you another from the Union Stock-Yards National 
Bank, Chicago, to the Kansas City Stock-Yards Bank, dated Octo- 
ber 5, 1885? 

A. I have. 

Q. Will you produce it? 


(Witness produces letter.) 


(Counse! for defendants offers this letter in evidence, and asks that 
it be copied into the record, and that it be marked “ Exhibit G” to 
deposition taken December 10, 1886.) 


(The following is a copy of Exhibit G :) 


* Erased in original. 
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Elmer Washburn, pres’t; George E. Conrad, cashier; 
576 Charles Jameson, ass’t cashier. 


| Cuicaao, 10, 5, 1885. 
P. Connelly, Esq., A. cashier, Kansas City. 
Dear Str: Your favor of the 3rd is received, with enclosures as 
stated. I remit to Am. Exch., N. Y., for your credit for items as 
specified below. 


Yours truly, , Cashier. 
© RABNE oncaccccccccccnes cone coos concnsseneenminn $691 70 
Pamen @ Ci cocanwuces cecacecece coccccunsnemnene 450 00 
DET OTERE conecutistnndendescce cnet — 2,001 87 
$3,143 57 
691 70 
$2,451 87 


Q. Have you a letter from the Union Stock-Yards National Bank 
to the Kansas City Stock-Yards Bank dated October 6, 1885? 

A. I have such a letter. 3 

Q. Will you produce the same? 

A. Yes, sir. 


(Counsel for defendants offers the same in evidence and asks that 
it be copied at length into the record, aud that it be marked “ Ex- 
hibit H ” to the deposition taken December 10, 1886.) 


Union Stock-Yards National Bank. 


Elmer Washburn, pres’t; George E. Conrad, cashier; Charles 
Jameson, ass’t cashier. 


Cuicaao, 10, 6, 1885. 
P. Connelly, Esq., A. cashier, Kansas City. 


577 Dear Sir: I enclose and return bills as stated below. 
Yours truly, GEO. CONRAD, Cash’r. 
| $19,505 62 
PIED scicisencnctniiicatcitnieiiianaeiadaaeaiat iid nnn ecianinteeieaiiaiiaiaaiial 2 31 
$19,507 93 


* Erased in original. 
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$691 O1 
*19,505 62 
691 70 


re 


20,197 32 
Please remit fees. 


Q. i will ask you concerning this last letter produced by you 
whether the figures in pencil upon the face of said letter were upon 
said letter when received by you, or are they your figures? 

A. Our figures. 

Q. The firures of the Kansas City Stock-Yards Bank? 

A. Yes, sir. 

Q. Lave you copies of any letters from the Kansas.City Stock- 
Yards Bank to the Union Stock-Yards Bank, Chicago, dated Octo- 
ber 5 or 6, 1885? If so, please read them in order. 

A. Here is a letter of October 5th, remitting protest fees for $2.31, 
which are the protest fees on the $6,231. 10 draft. 

(. You received a letter dated October 3rd, 1885, presumably 
October 3rd, which contained a request for $2.31 protest fees, on a 
draft for $6,231.10; have you a copy of your reply to that? 

A. Yes, sir. : 

(). Read it. 

A. October 5, 1885. G. E. Conrad, Commercial National Bank. 
16841. P. Connelly. Hopkins. Mr. Hopkins wrote the letter and 

signed my name. The letter was making remiittances on 
578 returns for the various items the Kansas City Bank received 

in that letter of the 10th and 2nd, $121.00; $45 protest fees ; 
Rappal, $2.31, making a total of $168.41. 

(). Have you any ‘other—a copy of any other—letter from the 
Kansas City Stock-Yards Bank to the Union Stock-Yards National 
Bank dated October 5th, 1885? 

A. Here is another letter dated October 5 5, 1885, and contains the 
following items for collection and remittance, as usunl: Rappal, 

3,234. 34; Swift, $18,529.15; Fowler, $1,588.27; you, $5,820.75; 
Camebell, $1,558.46; you, $9.50; making a total of $30,740.87. 

Q. That draft upon Rappal for $5,254 and some odd’ cents was a 
ten-day draft given by Mr. F. J. Rappal, was it not? 

A. Yes, sir; that is my recollection. . 

Q. Upon Rappal, Sons & Co.? ‘ 

A. Yes, sir. ; 

Q. Have you any other letters, dated October 5th, 1885, from the 
Kansas City Stock- Yards Bank to the Union Stock-Yards National 
~_— Chicago, in your letter book ? 

The next date is the 6th; there are no more of the 5th. 

Q. Will you please read what you have of the 6th? 


* Figures printed in bold-face type in pencil in original. 
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A. October 6, 1885. Geo. E. Conrad, Esq., cashier, Chicago, Ills. 
Dear Sir: On payment of draft on Swift & Co., $8, 859. 93, please de- 
posit $8,000 for our credit with Commercial National Bank, C hicago. 
We expect that the draft of Mr. Rappal, on Rappal, Sons & Co., for 
$3,234.34 and $19,505.62 will be paid in any event when due. If 

Rappal, Sons & Co. are in any trouble financially we will be 
579 obliged for any information you can give us. Yours respect- 
fully. P. Connelly, cashier.” 

Q. !s there not another letter dated October 6, 1885, prior to that 
enc Bem the draft for $19,505.62 on ten days? 

A. There is such a letter of October 6, 1885, I find, of the same 
date, and contains items as follows: “Sw ift & Co., $8,859.93; Rappal, 
Sons & Co., $19,505.62, ten days’ date; Kennan & H., $1 000. 

(). Have you a copy of any letter from the Kansas City Stock- 
Yards Bank to the Union Stock-Yards National Bank dated Octo- 
ber 6, 1885? 

A. I don’t find any more of the date October 6th. 

Q. Will you give the copy of the next letter which you find from 
the Kansas City Stock-Yards Bank to the Union Stock-Yards Na- 
tional Bank? 

A. The next letter is dated October 7th. 

(. Please read the same. 

A. The items are as follows: “Swift Bros., $15,688.86: George 
Adams «& Burke, $2,045.98; J.S. McFarland & Co., $922.22; a total 
of $16,727.06.” 

Q. Is there anything further in that letter? 

A. No, sir. 

Q. What is the copy of the next letter which you have from the 
Kansas City Stock-Yards Bank to the Union Stock-Yards National 
Bank ? 

A. October Sth, enclosing three items. 

Q. What are they, please ? 

A. “On you, $1 B00: Swift & Co., $7,136.11; Campbell, Lancaster 
& Co., $500; total, $9, 436.11.” In the same letter is enclosed draft 
for $4. 62, protest fees on Rappal draft. 

Q. When did that letter go? 

A. On the 8th of October. 
580 Q. Was there anything further in the letter than the printed 
form, as before described, and what you have read ? 

A. Nothing more. 

Q. The $4.62 protest fees mentioned in that letter was the amount 
of the protest fees requested of you by the letter of the Union Stock- 
Yards National Bank of October 6, 1885 ? 

A. I take it to refer to the same letter. 

Q. What is the next letter the copy of which you have from the 
Union Stock-Yards National Bank? 

A. October 9th is the next one. 

(). Please read it. 

A. It is an enclosure letter of two items—George Adams & Burke, 
$4,882.06; Swift & Co., $15,927.73. 

Q. It contains nothing but that? 
A. Nothing. 
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Q. Mr. Connelly, have you any letters from the Union Stock- 
Yards National Bank to the Kansas City Stock-Yards Bank of 
subsequent date to October 6, 1885, and before October 10, 1885 ? 
If you have, will _ please produce them ? 


A. I have one letter here dated 10, 7, 1885; three letters dated 
10, 8, 1885, and one dated 10, 9, 1885. 

Q. T hese are all the letters which you have between those dates 
from the Union Stock-Yards National Bank, Chicago, to _ bank, 
are they ? 

A. Yes, sir; between the 6th and the 10th. 


Counsel for defendants offers these letters in evidence, one dated 
October 7, 1885, which they ask may be copied at length into the 
record and marked “ Exhibit I’” to deposition taken December 
581 10,1886; one dated October 8, 1885, concerning which they 
make a like request and wish marked “ Exhibit J”: to depo- 
sition taken December 10, 1886, and another letter, dated October 8, 
1885, concerning which he makes the same request, and that it be 
marked “ Exhibit K” to deposition taken December 10, 1886, and 
another letter, dated October 8, 1885, concerning which they make 
the same request and ask that it be marked “Exhibit L” to the 
deposition taken December 10, 1886, and another letter, dated Octo- 
ber 9, 1885, with the same request, and that it be marked ‘ “ Exhibit 
M” to the deposition taken December 10, 1886.) 
(The following are copies of Exhibits “ 1,” “J,” “ K,” “ L,” and 
“M,” respectively.) 
Exursirt I. 


Union Stock- Yards National Bank. 


Elmer Washburn, pres’t ; George E. Conrad, cashier ; Charles Jame- 
son, ass’t cashier. 
Cuicaco, 10, 1 1885. 
P. Connelly, Esq., cash’r, Kansas City. 
Dear Sir: Your favor of the 5th is received, with nti as 
stated. I remit to Am. Exch., N. Y., for your credit for items as 
specified below. 


Yours truly, GEO. CONRAD, -Cash’r. 
TE sxsinnsh ceceissnsiennhitaeabesnseinin -ealeitageiicaievesenviciimanstangeatitieila ilialiiaiaaaliadie $9 50 
© _saitihieinatesiiniiiiaiitiiads shiecesanbetnamnanin anemamneiaeniemmaaide hates 5,820 75 
IS GN iittnienerecinsintitninepeinetienennnsinnanintniediniianidiiieneiniia 1,558 46 
hg LE SETA STO ET ERE RET OE ELSA sa ‘1,588 77 
ig ES. ON TE NE ET SOT 18,529 15 
TRG cccccnnden seinen: enmnimannncntnninaainiuinimmmiean '3,234 34 


*30,740 97 


$25,917 86 
NE EE TREAT Ie 1,588 77 


$27,506 63 


* Erased in original. 
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Exnuisit J. 


Union Stock-Yards National Bank. 


Elmer Washburn, pres’t ; George E. Conrad, cashier; Charles Jame- 
son, ass’t cashier. 
Cuicaco, 10, 8, 1885. 
P. Connelly, ass’t cashier, K. C. 
Dear Sir: I[ enclose and return bills as stated below. 


Yours truly, GEO. CONRAD, Cash’r. 
I ncmmenawenene summne cons creme $5,234 34 
IEE GEE ccementnceniemnccnusccumunas 2 31 

3,236 65 


Please remit fees. 
Exursir K. 
Union Stock-Yards National Bank. 
Elmer Washburn, pres’t; George E. Conrad, cashier; Charles Jame- 
son, cashier. 
CuHicaao, 10, 3, 1885. 
P. Connelly, Esq., A. cashier, Kans. City. 


Dear Str: Your favor of the 6th is received, with enclosures as 
stated. I remit to Am. Exch. $1,859.93, Com’l, Chi., $8,000, for your 
credit for items as specified below. 


Yours truly, GEO. CONRAD, Cash’r. 
DOOR © Ty ccccmmccensnscneennsnnnee $1,000 00 
I ii cereal iiaciaiecaiiataaii 8,859 93 


$9,859 93 
583 For acceptance, Rappal, $19,505.00. 


Exurpit L. 
Union Stock-Yards National Bank. 


Elmer Washburn, pres’t ; George E. Conrad, cashier ; Charles Jame- 
son, cashier. 
CuicaGo, October 8, 1885. 
P. Connelly, Esq., A. cash’r, Kansas City, Missouri. 

Dear Str: Your favor of the 6th inst. received. F. J. Rappal 
has not been at the bank since his return and the firm have no 
money with us. I don’t expect the two draftt you mention will be 
paid at maturity; at least they refuse to acceptthem. 1 cannot tell 
you what condition they are in or, what they propose to do, but I 


judge they are not in condition to pay anything at present. 
Yours truly, Ses; GEORGE CONRAD. 
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Exurpit M. 
Union Stock-Yards National Bank. 


Elmer Washburn, pres’t ; George E. Conrad, cashier ; Charles Jame- 
son, ass’t cashier. 


Curcaco, 10, 9, 1885. 


Peter Connelly, Esq., cashier, Kansas City. 


Dear Sir: I enclose and returns bills as stated below, 
Yours truly, GEORGE CONRAD, Cash’r. 


EE oc ccmennimmeewnempnn emma prieeoenneieeninies $19,505 00 
I I accsensnensteenscnacartr eesianiitiennatiies eninge lianas 2 31 


$19,505 31 
584 Please remit fees. . 


The taking of the deposition was adjourned till 2.50 p.m. Decem- 
ber 11, 1886. 
Dec. 11, 1886. 
Cross-examination by Mr. DEAN: 


Q. Mr. Connelly, when did you receive Exhibit A to your depo- 
sition taken December 10, 1886 ? 
A. I have no way of telling that from my memory. I don’t 
know. 
Q. When, in the usual course of business, would you receive it? 
A. Well, I should have received that on the following day, or, 
at the farthest, the second day. I understand, at least, if the mail 
leaves Chicago on the 10 o'clock train at night it gets here at 11 or 
12 o’clock the next morning, and the letter should have arrived 
here the following day. There is a mail leaves Chicago at 12 o’clock 
noon and at about 12 at night. 
Q. This letter, marked E xhibit A, shows that your account is not 
entitled to a credit of the Rappal draft for $6,231.10. 
A. It shows that it had been inserted among the items they had 
remitted to New York and afterwards erased and deducted. 
Q. Did you receive any telegram on that day of the non-payment 
of that draft? 
A. All the telegrams I received are among the exhibits, and if 
there was any it w ould be there. 
Q. Isthis telegram, marked Exhibit B,and which reads as follows— 
“ Rappal sixty-two hundred not paid; have nothing to remit. Com- 
mercial National Bank, George E. Conrad, cashier ’—the 
585 first intimation that you had of the non-pay ment of that 
draft? 
. That is the fact in the case. 
ny At what time was this telegram received at Kansas City, if 
you know ? 
A. Well, I couldn’t pretend to know at this time. The marks on 
the telegram would be an indication as to the time. 


- > 
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Q. What marks are on the telegram as to the time when it was 
received at the Kansas City office ? 
A. Here I see “2.30 p.,” which I would consider to mean 2.30 


p. m. 

Q. Then the draft for $6,231.10 appears to have been protested on 
the day previous to the sending of that telegram? 

A. That seems to be the case. The letter is dated “10, 2,” ond 
the telegram is dated “9, 3,” evidently meant for “ 10, 3.” 

Q. At what time do you usually mail your letters ? 

A. We mail them the same day they are written. 

Q. State, if you know, when the draft for $19,505.62 was returned 
to your bank and taken up by A. J. Gillespie. 


(Mr. Brown: Question objected to on the ground that it does not 
fully appear that the draft was taken up when received.) 


A. All I know about it is what the books show. I have no cor- 
rect recollection on the subject. As to the time I must refer to the 
books. I see from our cash-book, under date of October 6, the fol- 

lowing entry on the debit side, Union Stock-Yards National 
586 Bank in parenthesis: “ Gil. ch’k,” and the amount, $19,505.62. 

That was the draft we sent and the Union Stock-Yards Na- 
tional Bank returned unpaid, for which we received a check from 
A. J. Gillespie & Co., and the abbreviated words “Gil. ch’k” mean . 
Gillespie’s check. 

Q. State, if you know, whether that was the check for the draft 
drawn on Rappal for $19,505.62? 

A. That is what it was. 

Q. Have you ever required A. J. Gillespie & Co. to take up a draft 
before it was received by your bank? 

A. I don’t recollect of any such a transaction ; and the custom is to 
get the check when I have the draft under protest in hand. 

Q. Do you know of or recall a single instance where a draft was 
ever taken up before its return to your bank? 

A. I don’t recall an instance. 

@. From your cash book, on page 66, it would appear that several 
items were written down on that page and as of date Tuesday, Oc- 
tober 6, 1885; now, will you tell us, so far as you can specify from 
the book itself, whether this entry was made in the early part of that 
day or the latter part? 

A. That entry would naturally be made towards the close of busi- 
ness that day; I couldn’t say positively the hour. 

Q. Were there a large number of entries after that ? 

A. I don’t know what you would call a large number. There are 
about six or eight. 

Q. How many previous? 

A. About the same number. 
O87 (. If that draft was received by your bank in the morning 
of October 6th, what would then be done with it by you in 
the usual course of business? 

A. As soon as I received it I would take it to Gillespie’s office and 
get his check for it. 

41—1004 
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Q. Have you any recollection of doing otherwise with-reference to 
this draft ? 

A. I have not. 

Q. At what time is the morning mail from Chicago delivered to 
your bank? 3 

A. We have at present two deliveries; at that time we had but 
one delivery, and that was, I think, somewhere between 8.30 and 
9.30—sometimes later; sometimes as late as 10 o’clock, from delay 
on the trains; but it was during the morning hours. 

Q. If this draft had been mailed at Chicago on the day previous, at 
12 o'clock, would you get it in the forenoon of October 6th ? 

A. That is when it would be due here. 

Q. And as soon as delivered you would present it to Gillespie to 
be taken up? : 

Q. Yes, sir. 


Redirect examination by Mr. Brown: 


Q. Mr. Connelly, there is a letter which you produced in evi- 
dence yesterday, dated Chicago, 10,6, 1885, and which says: “ I 
enclose and return bills as stated below,” and enclosing draft for 
$19,505.62, and protest fees, and one for $691.70; if you had re- 

ceived that letter and it had not contained any of ‘these en- 
588 closures, would you not have referred to that fact in writing 
to the Union Stock-Yards National Bank ? ; 

A. I certainly would. 

(). We have in evidence a copy of a letter produced by you, dated 
October 8, 1885, and addressed to the Union Stock-Yards National 
Bank, Chicago, in which you remit three items for collection, and 
also remit $4.62 for protest fees. That letter contains nothing about 
the non-enclosure of this draft in their letter of October 6th. It has 
been testified in this case by the officers of the Union Stock-Yards 
National Bank that the letter which you hold in your hand naming 
these enclosures was sent by their bank upon the evening of October 
6th, 1885. I ask you, in the light of these matters, whether you do 
not now think that it is possible that if the nineteen thousand odd 
draft were taken up by Mr. Gillespie upon October 6th it was 
taken up without the draft being here, and because you had re- 
ceived telegraphic advice that it was not paid and was not likely to 
be paid? 

(Mr. DEAN: Question objected to as wholly irrelevant, and, so far 
as the purposes of this question are concerned, it ought not to be in- 
cluded in the interrogatory.) 


A. As to the possibilities, 1 would not be prepared to say that it 
was not possible, but it was extremely improbable, because I don’t 
recollect of such a thing having been done since I have been in the 

office. I don’t know of anything more to say about it, only I 
589 would say there is such a possibility as a man dating.a letter 
the 6th when it was the 5th. 

Q. You have produced, Mr. Conne.ly, a letter dated the 5th of 
October from the Union Stock-Yards National Bank to your bank, 


ad 


— 
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marked Exhibit F, which contains this item of $19,505.62, and then it 
is crossed out and subtracted from the total, which appears without 
this item. If that draft had been contained i in that letter, contrary 
to its face, you would have called the attention of the Union Stock- 
Yards National Bank to it, would you not? 

A. If the draft had been contained in this letter I don’t know as 
I would have called the attention of the bank to it until I got that 
amount, if that came at a subsequent time. 

Q. Would you not in any event, since the total of these items 
would not include $19,505.62 ? 

A. I see it is erased. 

Q. Erased and subtracted from the total ? 

A. Yes, sir. 

Q. And if, , therefore, it had been contained the total would have 
been wrong ? 

A. The total does not contain the $19,505.62. 

Q. If the enclosure letter had contained the draft itself the sum 
total would have been wrong, wouldn’t it? 

A. Not if it was marked out. If that were not omnelk then it 
would be wrong. 

Q. If that Rappal Sons draft had been in with this letter, then 
the total would not represent the actual amount which you received 

as enclosures ? 
590 A. 1 believe it would, if I understand you. There area 
number of items which make $87,721.35; one of the items is 
$19,505.62; the draft which represents that item is also with the 
letter under protest, and the amount is deducted from the first total, 
leaving the correct total, according to the letter. | 

@. The amount of cash would — the correct total ? 

A. If the item erased is subtracted from the first total. 

Q. If you had received the draft before you received this letter 
dated October 5, and then had received this subsequent letter, would 
you not have called the attention of the Union Stock- Yards National 
Bank to that fact ? 

A. If I had received the letter of the 10th and 5th, including the 
Rappal item not erased—do you mean if I had received the draft 
before the letter would I have called the attention of the bank to 
the fact in answer to this letter of the 10th and 5th ? 

Q. Yes. 

A. I might and I might not. They are simply items of credit. 
I never answered this letter. 

Q. Will you please, Mr. Connelly, look in your cash book, to 
which vou have referred, and tell me when these items mentioned 
in the letter of October 5th were charged to the Union Stock-Yards 
National Bank? Will you please tell when the credits were made? 

A. Commercial National, :$17,005, October 7,.1885; the same 
day credits the Union Stock-Yards National Bank by remit- 

tance to New York for the items contained in this letter, 

591 $50,715.75. 
Q. Now, Mr. Connelly, I understand you to say that these 
items which were mentioned in the letter of the Union Stock- 
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Yards National Bank of October 5th, 1885, which should be cred- 
ited to that bank, were credited under date of October 7, 1885 ? 
A. That is right. 


Q. I will ask you, Mr. Connelly, whether you have not in your’ 


cash book an entry of $4.62 sent to the Union Stock- Yards National 
Bank in your letter of October 8, 1885? 

A. I doubt whether it would appear on this book, because we 
never debited it; we charged it in with Gillespie’s check’when he 


paid. 
Q. Would it appear as an item in any book ? 
A. It would as a charge to Gillespie. ' 
Q. Will you please Jook for that charge? : 
A. I have no time to do it now. 


Q. Mr. Connelly, you have suggested that a man may date his 
letter wrongly, as, for instance, upon the 6th, when it should be 
upon the 5th. There is a letter, a copy of which you have pro- 
duced in evidence, dated October 8, 1885, in which you remit to the 
Union Stock-Yards National Bank $4.62 for protest fées. You 
didn’t date that letter incorrectly, did you? 

A. I didn’t mean to, if I did. 

Q. You don’t suppose so? 

A. I don’t suppose I did. 

Q. We have put in evidence all the letters from the Union 
592 Stock-Yards National Bank to you between the Ist of Oc- 
tober and the 10 of October, 1885. The only demands for pro- 
test fees was a demand in the letter dated October 3, 1885, to which 
vou responded (as the copy produced by you shows) by remitting 
$2.31 upon October 5, 1885, and a demand for $4.62 protest fees in 
the letter dated October 6, 1885, to which you seem to jhave re- 
sponded by a remittance of $4.62 for protest fees by your letter dated 
October 8, 1885. Do you not think that this shows that the letter 
which is dated October 6, 1885, from the Union Stock-Y‘ards Na- 
tional Bank to your bank was received by you upon October 8, 
1885 ? 

A. Well, it would look that way. The letter dated October 6, 1885, 
is responded to by me October 8th. 

Q. With a remittance of $4.62? 

A. I think it looks fair. 

Q. And you have already said that if the letter, when.you re- 
ceived it, had not contained the enclosure which it purported to 
contain you would have called the attention of the Union Stock- 
Yards Bank to that fact ? 

A. I should. 

Q. This cash item which appears in the cash book under date of 
October 6, 1885, is for $19.505.62, which seems to have been the 

amount for which Mr. Gillespie gave his check upon that day. If 
you had had the draft with you when you received that check and 
the draft had contained protest fees attached by the bank, and the 
bank had advised you of such protest fees, would you not 
593 have included the protest fees in the amount demanded of 
Gillespie ? 


~f 
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A. I would. 

Q. $19,505.62 is the face of the draft without protest fees. Does it 
not seem as though the check was given before the draft with the 
papers was returned? 

A. Not necessarily so. This entry would not necessarily lead to 
your conclusion. 

'Q. Is there an entry on October 6th, 1885, showing the receipt of 
the amount of $4.62 protest fees from Mr. Gillespie ? 

A. I have to refer to the entry book again to see what it does 
show. I don’t see anything there. 

Q. ma got Mr. Gillespie's check for $19,505.62 ? 

A. I did. 

Q. Then I understand in Mr. Gillespie’s account, under date of 
October 6th, there seems to bea check debited to him for $19,505.62, 
but there seems to be no check for $4.62 ? 

A. No. 

Q. If there was no check for $4.62 and no payment made of pro- 
test fees, but only the payment of the principal on face of check, 
would not that seem as though payment was received without the 
draft and protest fees included being here ? 

A. It would certainly appear tiat payment was made without 
the protest fees. 

Q. As a matter of fact, were you not somewhat surprised . 

594 and alarmed at the telegraphic advice which you received 

concerning the non-payment of the nineteen thousand and 

odd draft and the six hundred and odd draft by Rappal upon Oct. 
5th, 1885 ? 

A. Yes, sir. 

Q. The bank felt anxious concerning the money which should 
have been placed to Gillespie’s credit? 

A. Yes, sir. | 

Q. I will ask you to turn to the copy of your letter of October 8 
again. That letter, Mr. Connelly, which you have now turned to 
is copied in its proper place in the letter-press copy book as of Oc- 
tober 8th, 1885? 

A. Yes, sir. 

Q. The $4.62 protest fees which are mentioned therein are men- 
tioned as the protest fees of the Rappal draft, are they not? 

A. Yes, sir. 

Q. Will you please to look for the items which are mentioned as 
remitted or enclosed to the Union Stock-Yards National Bank and 
tell me under what date in your book those appear to be charged to 
the Union Stock-Yards National Bank ? 

A. Under date October 8, 1885. 

Q. Showing that the letter of which the copy is before you was 
dated correctly ? 

A. Yes, sir; there is no doubt about that. 


Recross-examination by Mr. Dean: 


Q. If the letter from the Union Stock-Yards Nation. Bank bear- 
ing date 10, 5, 1885, was sent on the forenoon of the 5th of October 
at what time would it reach this bank ? 


THE UNION STOCK-YARDS NATIONAL BANK YS. 


595 A. My calculation is that it would reach here: the next 
morning at 7. 

‘ Q. If it was sent out at noon of the 5th what time would it get 

ere? 

A. If it was sent at noon on the Sth it should be here’ the next 
morning at 9. 

Q. This letter of the 10th and 5th showed that the Rappal draft 
had not been paid on that day, does it not? 

A. Inferentially it does. It was listed and erased, and the natural 
inference is that it was not paid. 

(. In the usual course of business would the draft have been 
mailed to you on the same day? 

A. I presume it would; that is our custom, but it might be. If 
I received a draft direct from a correspondent I wouldn’t be able 
to send it out the same day, because it might be too late; but if the 
case was urgent I might send notice, and the draft would go the 
very next morning. I don’t know what they do in Chicago. 
~ Q. Then the draft would go the next morning? 

A. It would go on the first mail. 

Q. The next morning? 

A. I don’t know that it would catch the morning mail; but the 
very first mail it could catch. 

Q. It would be protested that night? 

A. Yes, sir. 

Q. This letter of the 10th and 5th shows that the Rappal draft 

was not paid that day ? 


596 A. Yes, sir. 
Q. And it would in the ordinary course of or be pro- 
tested that day? ; 
A. Yes, sir. 


Q. And in the next morning mail the draft would go out ? 
A. Yes, sir; there would be no oceasion to hold it. 


PETER CONNELLY. 


I, Edward W. Taylor, notary public,do hereby certify that, in pur- 
suance of within commission or notice, came before me, at the city 
of Kansas, in county and State last aforesaid, Peter Connelly, who 
was by me sworn to testify the whole truth of his knowledge touch- 
ing the matter in controversy aforesaid ; that he was examined and 
his examination reduced to writing and subscribed by him in my 
presence on the day, between the hours, and at the place in that be- 
half first aforesaid, and his said deposition is now herewith returned. 

Given at Kansas City, in county of Jackson and State of Missouri, 
this 10th day of December, 1886. 

[SEAL. ] EDWARD W. TAYLOR, 
Notary Public, Jackson Co., Mo. 
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597 Deposition of witness produced, sworn, and examined at 
the office of Peter Connelly, in the city of Kansas, in the 
county of Wyandotte and State of Kansas, before me, the under- 
signed, P. Connelly,a notary public, in a certain cause now pending 
in thecircuit court, in the city of Chicago, in the county of Cook 
and State of Illinois, between A. J. Gillespie and Company, plain- 
tiff-, and The Union Stock-Yards National Bank of Chicago, Illi- 
nois, defendant, on the part of the plaintiff-. 


Louts J. GILLEspig, of lawful age, being sworn and examined on 
the part of the complainants, deposeth and saith: 


Examination of Louis J. Gitutspre by Mr. Dean : 


(Mr. Brown, counsel for the Union Stock-Yards National Bank, 
objects to the testimony of Louis J. Gillespie unless the same is 
strictly in rebuttal.) 


Q. State your name, age, residence, and occupation. 
A. Louis J. Gillespie; residence, Kansas City, Missouri ; age, 26 
years. 
" Q. Are you a member of the firm of A. J. Gillespie & Company ? 
A. Yes, sir. 
Q. Were you a member of that firm in October, 1885? 
A. Yes, sir. 
598 Q. Did you see or have anything to do with a certain check 
drawn by the firm of A. J. Gillespie & Company on the 6th 
day of October, 1885, to take up a draft for $19,505.62 drawn by your 
firm on Rap pal, Sons & Company ” 
A. Yes, sir. 
(). State what you had to do with that check. 
A. I just signed it. 
©. Who wrote it? 
A. My brother, John F. Gillespie. 
Q. W hy didn’t he sign it? 
A. He is not a member of the firm. 
(). State whether at that time you saw the draft drawn by your 
firm on Rappal, Sons & Co. for $19,505.62. 
A. Yes, sir; I think I did; I am satisfied I did. 
Q. Who presented that draft? 
A. Mr. Connelly, the cashier. 
@. Where? 
A. In our office. 
Q. At what time in the day ? 
A. At 12or 1 o’clock. I was just getting ready to go to dinner. 
Q. Was the draft then actually present, at the time you gave the 
check to take it up? 
A. Yes, sir. 
(). And the check is dated October 6, 1885? 
A. I don’t know. I haven’t seen the check since. I.dated it the 
day I signed it. 
Q When the check was given the draft was there? 
. Yes, sir. 
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Q. And surrendered to you? 
599 A. My brother had it. I signed the check ond went on 
out. 
Q. What became of the draft ? 
A. I don’t know. 
Q. It was there at the time you signed the check ? 
A. Yes, sir; I saw it. 
Q. Who had it? 
A. Johnnie took it. 


(Mr. Brown, counsel for the Union Stock-Yards National Bank; 
reserving the objection that the testimony of Louis J. Gillespie is 
not in rebuttal and is not taken under the terms of the stipulation, 
asks this question :) 


Q. Are you sure that it was not a memorandum of the amount of 
that draft which Mr. Connelly presented for payment rather than 
the draft itself? 

A. No. sir; I think it was the draft; I am satisfied it Was. 

Q. Then you are as positive that the draft itself was there as you 
are of the fact that you signed the check ? 

A. Iam not as positive of it as I am that I signed the check. 
Mr. Connelly was on the other side of the desk when I signed the 
check, and he and Johnnie came around and I handed the check 
to Mr. Connelly, and I saw the draft on the other side of the desk. 

Q. Are you positive? , 

A. I am positive that the draft was there. 

Q. You are positive that the original draft for $19,505.62 was 

there when you signed the check ? 
600 A. Yes, sir. 
@. You are sure? 
A. Yes, sir. 


Redirect examination by Mr. DEAN: 


Q. In whose hands was the draft? 
A. Mr. Connelly’s 
Q. Do you know of a single instance that your firm ever took up 


a draft without having the draft first returned ? 
A. No, sir; and we have taken up a good deal. 
LOUIS J. GILLESPIE. 


I, P. Connelly, notary public, do hereby certify that,in pursuance 
of within commission or notice, came before me, at my.office, if 
county and State last aforesaid, Louis J. Gillespie, who was by n 
sworn to testify the whole truth of his knowledge touching:the mat- 
ter in controversy aforesaid; that he was examined and his exam- 
ination reduced to writing and subscribed by him in my presence 
on the day, between the hours, and at the place in that behalf first 
aforesaid, ‘and his said deposition i is now herewith returned. 


en ee ed 
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Given at Kansas City, in county of Wyandotte and State of Kan- 
sas, this — day of December, 1886. 
[ SEAL. ] P. CONNELLY, 
Notary Public. 
My term will expire July 13, 1887. 


Endorsed : Filed May 10, 1887. Wm. H. Bradley, clerk. 


601 Comp’ts’ Ex. A. E. B. Sherman, Master. 
F. J. Rappal. L. L. Rappal. F. J. Rappal, Jr. 


Rappal, Sons & Company, live stock commission, 79 & 81 Exchange 
building, Union Stock- Yards. 


Cuicaco, October 2nd, 1885. 


Account Sales of Cattle, 133; Hogs, —, Sold for Account of A. J. Gillespie 
& Co., Ace. Bowen, Kk. City. 


SR near 


Purchasers. | Cattle. | Hogs. | Sheep. | Weight. | Off. | Price. 
| | | 
en a ———|_____ , 
intianiieadiin 133 —— | 161,200 = 4h | 6,649 50 
| 6,649 50 
Charges: 
Preignt enG Uaed GRAINS coc coce cocuce ccananccecsestocenss 8G 
a sons ssepqumenene 33 25 
ZORGRS < Bs cans ennces cede ceemme cece wesc ween 
NN dnnintnmnne neni meme 04 eneneinnel 
Hay, 1,000 pounds... sain aine (enanenemenmial 15 00 
CRUG, DUD cesses entden snemen enes cnenenscece sennesnmetint 
ERODOUIED cance conctncmn enseenmans enous cone eeuneneitn 
Commission . italia indian ittarnmaninces wenmiete amid 66 50 
769 25 
FeO OCR ORE assets ccktis daitin antiw on én céne cccns stills ad ane 5,880 25 
b. & O. E. 
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602 Comp’ts’ Ex. B. E. B. Sherman, Master. 
F. J. Rappal. L. L. Rappal. F. J. Rappal, Jr. 


Rappal, Sons & Company, live stock commission, 79 & 81 Exchange 
building, Union Stock-Y ards. 


CuicaaGo, Oct. Srd. 1885. 


Account Sales of Cattle, 810; Hogs, —; Sheep, —, Sold for Account of A. a 
J. Gillespie & Co., Acc. Bowen. 


Purchasers. Cattle. | Weight. Off. | Price. 
es OUND ents cttins anee 46 38,550 wwee--| 2 5d 983 02 
. on tiaomenen “0 21,520 —--—| 2 55 543 66 |, 
+ | ie ae 240,500 | ...... | 255 | 6,052 75 
DOO vce: Ene nmemen 345 342,070 |..--..| 3 00 {10,262 |: 
RE ONT RE 91 89,130 |... | 300] 2,673 90 
6. ORR « wesemnem 12 | Downers. ..|...... — 10 00 120 00 | 
erie. 1 | Crip. ..... sisal REE 35 00 | 
Union Yard Co. ...--. 2 | Dead came Lonmin | eqn send 10 00 
ines 9°SS ccccccune 6 a, | = ---- 11 90 , 
810 | 20,692 33 f 
29 bruised -|.......| 5 00 145 00 | ilies 
Charges : —— 20,547 33 | 
en ef 
ee ae F 
NS SO sntin ween icine dee iin emenenscdneminenne 
DOD) ctscie cntine edie Cmeemn cone cet cone ed 4 
Hay, 6,200 pounds.__-_. sudo cli easinen axtniani eibiamimw abating 93 00 | 
ORIN 0 cnicntniahcmenreemnedancessese mere 403 00 | 
4,027 64 
SRROIOs. onus cnnn cnt ctnntne snes ene geneeninenent : 
en  —— '§ 45. 
ot ? 
Duplicate bill. 
E. & O. E, : 
~ 
| 
> 
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603 Comp’ts’ Ex. C. FE. B. Sherman, Master. 
F. J. Rappal. L. L. Rappal. F. J. Rappal, Jr. 


Rappal, Sons & Co., live stock commission, 79 & 81 Exchange build- 
ing, Union Stock- Yards. 


CuicaGco, October 6th, 1885. 


Account Sales of Caitle, 122; Hogs,—; Sheep, —, Sold for Account of A. 
J. re & Co., Acc. Bowen & Co. 


Purchasers. Cattle. Hogs. Sheep. Weight Of. Price. | 


nr ee au---| 299,010 |.....| 8.98] 787 8? 
ins eeied nine en, Seana Stee | .coaek* | 1,225 91 
mn endie 2 17,970 . 3.05 | 548 O09 
side ines: Anka sa Ce 21 65 
—— | 
122 | 2,583 52 
3 bruised natiaiimine 15 
2,568 52 
Charges: 

PRs GES REE GRIND ne cccik enon cece conn cen eee 604 75 
Ne 

SERENE ¢ TED . cudonne nth em enwecene+ecseneg mn 


Sheep SSO HSS CHS OED COE OSS COCS OSS OG80 6060 « “| 
SEOg, LCSD PEERED 22.0. cncnccce sone was sacs cons cose snaneunnl 15 00 
SRIIIED c:nue cnwnins Gembeins cone cnn coos cent see 
CORIO ccccccce ence snen canens eves cece cnn canueeninnl 61 00 
7 | 711 25 


BPE BCU can 00s nen enee wee ewan eceesees | —wimena ae oe 


oe 


E. & VU. E. 


604. CompLAINANTs’ Exuisit D. E. B. Sherman, Master. 


$6,251.10. Kansas Ciry, Ks., 9, 30, 188-. 


On demand pay to the order of P. Connelly, A. adie sixty-two 
hundred & thirty-one 7°, dollars, value received, and charge to ac- 
count of— 


A. J. GILLESPIE & CO. 
To Rappal, Sons & Co., Union Yards, Chicago, Ills. 


[Written across the face :] Kansas City Stock-Yards Bank. Pro- 
tested fur non-payment Oct. 2, 85. C. J., 


(Endorsed :) Pay Geo. E. Conrad, cash., or order, for collection 
on acc’t of Kansas City Stock- Yards Bank. P. Connelly, ass’t 
cashier. 
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STATE OF ILLINOIs, |. 
County of Cook, 


Be it known that on this 2nd day of October, in the year of our 
Lord one thousand eight hundred and eighty-five, I, Charles Jame- 
son, a notary public, duly commissioned and sworn, for the county 
of Cook, in said county and State, and residing in said county and 
State, at the requesi of the Union Stock-Yards National Batik, went 
with the original draft, which is above attached, to the pltice of 
Rappal, Sons & Co. (F. J. R., Jr.), and demanded payment thereon, 
which was refused: “Send it back.” Whereupon I, said the said 
notary public, at the request aforesaid, did protest, and by thse pres- 
ents do solemnly protest, as well against the maker of said draft, the en- 

dorsers thereof, as all others whom it may or doth concern, for 
605 exchange and all costs, charges, damages, and interest:already 

incurred, re- -exchange, by reason of the non-payment of the 
said draft. ) 

And I, the said notary, do hereby certify that within forty-eight 
hours from the day and year above written due notice of the fore- 
going protest was put in the post office at Chicago as follows: 

Notice for A. J. Gillespie & Co., Kansas City, Mo. ; 

“ — P. Connelly, A. cashier, do. 
“ — Rappal, Sons & Co., U. s. Yards, Chicago, Ills, 

Zach of the above-named places being the reputed place of residence 
of the person to whom this notice was directed. 

In testimony whereof I have hereunto set my hand a affixed 
my official seal the day and year above written. 

[ SEAL. ] C. JAMESON, 
Notary Public. 


¢ 


Fees: Noting, 25 cents; protest and record, 75 cents; 3 notices, 75; 
seal, 25 cts.; certificate, 25 cents; postage, .06—$2.31. Vol..1, page 
532. | ; 

606 CompLarnants’ Exutsit E. E. B. Sherman, Master.’ 


’ 
$19,505.62. Kansas City, Ks., Oct. 1, 1885. 


On demand pay to the order of P. Connelly, ass’t cashier, nine- 
teen thousand five hundred five 87; dollars, value received, and 


charge to account of— 
A. J. GILLESPIE & CO. 


To Rappal, Sons & Co., Union Stock-Yards, Chicago, Ils. 


[Written across the face:] Kansas City Stock-Yards Bank. Pro- 
tested for non-payment Oct. 5, 1885. C.J..N.P. | ‘ 


(Endorsed :) Pay Geo. E. Conrad or order for collection ‘acc’t of 
Kansas City Stock-Yards Bank. P. Connelly, ass’t cashier. 


aN ta em 


A. J. GILLESPIE ET AL., &¢. 339 


STATE OF ILLINOIS, 
County of Cook, 


Be it known that on this 5th day of October, in the year of our 
Lord one thousand eight hundred and eighty-five, I, Charles Jame- 
son, a notary public, duly commissioned and sworn, for the county 
of Cook, in said county and State, and residing in said county and 
State, at the request of the Union Stock-Yards National Bank, went 
with the vriginal draft, which is above attached, to the office of Rap- 
pal, Sons & Co. and demanded payment thereon, which was re- 
fused: “Won’tpay.” Whereupon I, said the said notary public, at the 
request aforesaid, did protest, and by these presents do solemnly pro- 
test, as well against the maker of said draft, the endorsers thereof, as 
all others whom it may or doth concern, for exchange and all costs, 
charges, damages, and interest already incurred, re-exchange, by 

reason of the non-payment of the said draft. 
607 And I, the said notary public, do hereby certify that within 
forty-eight hours from the day and year above written due 
notice of the foregoing protest was put in the post office at Chicago 
as follows: 

Notice for A. J. Gillespie & Co., Kansas City, Mo. ; 

“ —P. Connelly, A. cashier, “ 

“ — Rappal, Sons & Co., U. 8. Yards, Chicago, Ills., 
Each of the above-named places ‘being the reputed place of residence 
of the person to whom this notice was directed. 

In testimony whereof I have hereunto set my hand and affixed 


my official seal the day and year above written. 
[SEAL. | CHARLES JAMESON, 
Notary Public. 


Fees: Noting, 25 cents; postage and record, 75 cents; 3 notices, 
75; seal, 25 cts.; certificate, 25 cents; postage, .06—$2.31. Vol. 1, 
page 539. © 
608 CompLaINAnts’ Exuisit F. E. B. Sherman, Master. 

$691.70. Kansas City, Ks., Oct. 3, 1885. 

At sight pay to the order of P. Connelly, as cashier, six hundred 
and ninety-one pes dollars, value received, and charge to account 


of— 
A. J. GILLESPIE & CO, 
To Rappal, Sons & Co., Chicago, Ills. 


[Written across the face:] Kansas City Stock-Yards Bank. Pro- 
tested for non-payment Oct. 5, ’85. C. J., N. P. 


(Endorsed :) Pay Geo. E. Conrad, cash., or order, for collection on 
ace’t of Kansas City Stock-Yards Bank. P. Connelly, ass’t cashier. 
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STATE OF ILLINOIS, 
County of Cook, 


Be it known that on this 5th day of October, in the year ‘of our 
Lord one thousand eight hundred and eighty-five, I, Charles Jame- 
son, a notary public, duly commissioned and sworn, for the county 
of Cook, in said county and State, and residing in said county and ° 
State, at the request of the Union ‘Stock-Yards National Bank, went 
with the original draft, which is above attached, to the office of Rap- 
pal, Sons & Co. and demanded payment thereon, which was refused: 

“Won't pay.” Whereupon I, said the said notary public, at the 
609 request aforesaid, did protest,and by these presents dosolemnly 

protest, as well against the maker of said draft, the endorsers 
thereof, as all others whom it may or doth concern, for exchange 
and all costs, charges, damages, and interest already incurred, re- 
exchange, by reason of the non-payment of the said draft. 

And I, thesaid notary public, do hereby certify that within’ forty- 
eight hours from the day and year above written due notice of the 
foregoing protest was put in the — office at Chicago as follows : 

Notice for A. J. Gillespie & Co., Kansas City, Mo. ; 

. ae Connelly, A. cashier, 

“ —— Rappal, Sons & Co., U. S. Yards, Chicago, IIls.; . 
Each of the above-named places being the reputed place of resi- 
dence of the person to whom this notice was directed. 

In testimony whereof I have hereunto set my hand and fixed 


my official seal the day and year above written. 
[SEAL. ] C. JAMESON, 
Notary Pwblic. 


Fees: Noting, 25 cents; protest and record, 75 cents; 3 notices, 
75; seal, 25 cts.; certificate, 25 cents; postage, .06—$2.31. Vol. 1, 
page 538. . 

610 ComPLAINANTS Ex. 1. E. B.S., Master. 
No. 3467. , 


Rappal, Sons & Co., live stock commission, 79 & 81 cnet b’ld’g, 
Union Stock-Yards. 


CuicaGo, October 1st, 1885. 
Union Stock-Yard National Bank ; 


Pay to the order of Union Stock-Yards Company eight thousand 
one hundred and seventy-seven ;,%5 dollars. 


$8,177.92. RAPPAL, SONS & ‘CO. 
Endorsed: Geo. F. Williams, treasurer. 7 
8,177 92 : 
9 50 


3,715 78 


11,901 20 


A. J. GILLESPIE ET AL., &¢. 835 


CoMPLAINANTs’ Ex. 2. E. B.S., Master. 
No. 3469. 


Rappal, Sons & Co., live stock commission, 79 & 81 Exchange b’ld’g, 
Union Stock-Yards. 


CHIcaco, October 1st, 1885. 
Union Stock-Yard National Bank 


Pay to the order of Transit House seventeen ;°,°; dollars. 
$17.20. | RAPPAL, SONS & CO. 
Endorsed: L. E. Howard, m’g’r, per Hunter. 
17 20 
1,145 72 
100 00 
4,848 60 
60 
20 
50 


6,241 52 


CoMPLAINANTS Ex. 3. E. B.S., Master. 


*P.J.R., Jr. 
No. 3468. 


Rappal, Sons & Co., live stock commission, 79 & 81 Exchange b’ld’g, 
Union Stock- } ards. 


Cuicaco, Oct. 1st, 1885. 
Union Stock-Yard National Bank 


Pay to the order of John F. Reid sixty ,,°; dollars. 
$60.00. RAPPAL, SONS & CO. 
[ Drovers’ National Bank. Paid Oct. 2, 1885, per H. W. H.] 


Endorsed: John F. Reid. Pay Drovers’ Nat'l Bank or order for 
Commercial National Bank of Chicago. 


611 CoMPLAINANTs’ Ex. 4. E. B. S., Master. 
No. 3471. 


Rappal, Sons & Co., live stock commission, 79 & 81 Exchange b'ld’g, 
Union Stock- Yards. 


CuicaGo, October 1st, 1885. 
Union Stock-Yard National Bank 


Pay to the order of J. M. Lauig ninety-three ;°3; dollars. 
$93.73. RAPPAL, SONS & CO. 


* Words printed in bold-face type in pencil in original. 
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[Written across the face:] Protested for non-payment Oct. 6, 1885. 
C. J., N. P. 


indorsed: J. M. Lauig. Pay order of Marshel, Field & Co. H. 
Martin & Son. , 


CoMPLAINANTS Ex. 5. E. B.S., Master. 

No. 3470. 3 
Rappal, Sons & Co., live stock commission, 79 & 81 Exchange b’ld’g, 
Union Stock-Yards. 


CuicaGco, October 1st, 1885. 
Union Stock-Yard National Bank 


Pay to the order of Geo. E. Conrad, cashier, three thousand seven 
hundred and thirteen 7,5, dollars. 


$3,713.78. RAPPAL, SONS & CO. 
Endorsed. 
*A. J. G. & Co., ac. Bowen & Co. 
151 18 cr. 
2 
37 13 
190 31 cr. 


CoMPLAINANTS Ex. 6. E. B.S., Master. 
No. 3472. 


Rappal, Sons & Co., live stock commission, 79 & 81 ae b ld’g, 
Union Stock-Yards. 


CuicaGco, October 2nd, 1885. 
Union Stock-Yard National Bank 


612 Pay to the order of Chicago Exchange four thousand ‘eight 


hundred and forty-eight ;°,°5 dollars. 
$4,848.60. RAPPAL, SONS & CO. 


Endorsed: J. D. Small. 


* Words and figures printed in bold-face type in pencil in original. 


t 


A. J. GILLESPIE ET AL., &¢. 


CoMPLAINANTs’ Ex. 7. E. B.S., Master. 
No. 3473. 


Rappal, Sons & Co., live stock commission, 79 & 81 Exchange b’ld’g, 
Union Stock- Yards. 


CnicaGo, October 2nd, 1885. 
Union Stock-Yard National Bank 


Pay to the order of currency twenty dollars. 
$20.00. RAPPAL, SONS & CO. 
[Union Steck-Yards Nation. Bank, Chicago, Oct, 2, 1885. ] 


Endorsed: Jesse James, shipper for Bowen & Co. 


CoMPLAINANTs’ Ex. 8. E. B.S., Master. 
No. 3474. 


Rappal, Sons & Co., live stock commission, 79 & 81 Exchange b’ld’g, 
Union Stock- Yards. 


Cuicaao, Oct. 2, 1885. 
Union Stock-Yard National Bank 


Pay to the order of Fuller, Son & Co. eleven hundred and forty- 
five ,;'°, dollars. 


Endorsed: Fuller, Son & Co. 


CoMPLAINANTsS Ex. 9. E. B.S., Master. 
No. 3475. 
Rappal, Sons & Co., live stock commission, 79 & 81 Exchange b’ld’g, 
Union Stock- Yards. 
Cuicaco, Oct. 2, 1885. 
Union Stock-Yard National Bank 


Pay to the order of c’y fifty dollars. 
‘ $50.00. RAPPAL, SONS & CO. 
{ Union Stock-Yards National Bank, Chicago, Oct. 2, 1885. ] 


Endorsed. 
*Bowen & Co. & J.: 


en 5 00 
' Expense ac., horses... 2 50 
‘ s* .... 10 00 
<_< -— >. &. Tie Ghicmemauw SoCo 
<é Ex. ac., shoeing ...... 1 50 
D. @: Ee Ghee cen Ge Se 

House. 

“a *Words and figures printed in bold-face type in pencil in original. 
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613 CoMPLAINANTs’ Ex. 10. E. B.S., Master. | f 
No. 3476. eS 


/ 


Rappal, Sons & Co., live stock commission, 79 & 81 Exchange b'ld’g, 
Union Stock-Yards. 


Cuicaco. Oct. 2, 1885.: 


Union Stock-Yard National Bank , aie 
Pay to the order of Keenan & Hancock five hundred fifty-seven 
73 dollars. 


$557.62. RAPPAL, SONS & CO. 
Endorsed: Keenan & Hancock, P. lee 


CoMPLAINANTs’ Ex. 11. E. B.S., Master. 
No. 3477. 


Rappal, Sons & Co., live stock commission, 79 & 81 Exchange b’ld’ 8 
Union Stock-Yards. 


CuicaGco, October 2nd, 1885, 
Union Stock-Yard National Bank _——* 


Pay to the order of Geo. E. Conrad one hundred ,,°; dollars. - 
$100.00. RAPPAL, SONS & CO. 


Endorsed: John F. Reid. Check ret’d. 
Ex.12. E. B.S., Master. 
No. 3478. 


Rappal, Sons & Co., live stock commission, 79 & 81 _ b’ Ly’ g; 
Union Stock-Yards. 


CuicaGco, October 3d, 1885. 
Union Stock-Yard National Bank — 


Pay to the order of currency forty dollars. 
$40.00. RAPPAL, SONS «& CO. 


[ Union Stock-Yards National Bank, Chicago, Oct. 8, 1885. ] 


Endorsed: Wm. James, W. Bowen, shippers for Bowen &« : Co, 
st’k y’ds, K. C., Mo. 


A. J. GILLESPIE ET AL., &C. 


614 Ex. 13. FE. B.S., Master. 
- No. 3479. 


Rappal, Sons & Co., live stock commission, 79 & 81 Exchange b’ld’g, 
Union Stock- Yards. 


Cuitcaco, October 3, 1885. 
Union Stock-Yard National Bank 


Pay to the order of H. L. Goodall & Co. six (5 dollars. 
$6.24. RAPPAL, SONS & CO. 
Endorsed: H. L. Goodall & Co. 
6 24 
557 62 
343 07 
727 80 
2019 77 
40 
5 41 
3,699 91 
— Ex. 14. E. B.S., Master. 
No. 3480. 
Rappal, Sons & Co., live stock commission, 79 & 81 Exchange b’ld’g, 
Union Stock- Yards. 
CuicaGo, October 3d, 1885, 
Union Stock-Yard National Bank 
Pay to the order of Hess & Ffaelzer fifteen ,°,°; dollars. 
$15.66. RAPPAL, SONS & CO. 
[ Drovers’ National Bank. Paid Oct. 6, 1885, per H. C. G.] i 
Endorsed: H. C. H. & MacG. & Co. 
— 15 66 
29 18 
922 25 
1,933 27 
200 
88 50 
650 25 
6,385 62 


10,224 73 
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615 Ex. 15. E. B.S., Master. 
No. 3481. 


Rappal, Sons & Co., live stock commission, 79 & 81 Exchange b’ld’g, 
Union Stock-Yards. 


Cuicaaco, October 3d, 1885. 
Union Stock-Yard National Bank 


Pay to the order of Frank H. Denison three ;,5; dollars. 
$3.15. RAPPAL, SONS &: CO. 


[ Union Stock-Yard Nat. Bank. Paid Oct. 8, 1885.] 


Endorsed: Frank H. Denison. Pay vourselves or order for col- 
lection account of Merchant National Bank of Chicago. John C. 


Neely, cashier. Anson. 


Ex. 16. FE. B.S., Master. 
No. 3482. 


Rappal, Sons & Co., live stock commission, 79 & 81 Exchange ' J ld’g, 
Union Stock- Yards. 


CuicaGco, October 3d, 1885. 
Union Stock- Yard Nutional Bank 


Pay to the order of Gould & Co. five ;4j45 dollars. 
$5.41. RAPPAL, SONS & ‘CO. 


[Union Stock-Yard National Bank, Chicago, Oct. 8, 1885. ] 
Endorsed: Gould & Co. D. L. Dow. 


Ex.17. E. B.S., Master. 
No. 3483. 


Rappal, Sons & Co., live stock commission, 79 & 81 Exchange | pila g, 
Union Stock- Yards. 


Cuicaco, 3d October, 1885. 
Union Stock-Yard National Bank 


616 Pay to the order of Postal Telegraph & Cable Company 


twenty-nine +5, dollars. 
$29.18. RAPPAL, SONS & CO. 


[Union Stock-Yard National Bank, Chicago, Oct. 6, 1885. ] | 
Endorsed: Postal Telegraph & Cable Co., by R. S. Gough, m’g’r. 
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Ex. 18. E. B.S., Master. 
No. 3485. 


Rappal, Sons & Co., live stock commission, 79 & 81 Exchange b’ld’g, 
Union Stock-Y ards. 


CuicaGo, October 3d, 1885. 
Union Stock-Yard National Bank 


Pay to the order of Bunker & Cochran three hundred and forty- 


three Too dollars. 
$343.07. : RAPPAL, SONS & CO. 


Endorsed: For deposit account of Bunker & Co. 


Ex. 19. E. B.S., Master. 
No. 3486. 


Rappal, Sons & Co., live stock commission, 79 & 81 Exchange b’ld’g, 
Union Stock-Yards. 


Cuicaao, October 3d, meaad 
Union Stock-Yard National Bank 


Pay to the order of remittance two thousand and nineteen ves 
dollars. 


$2,019.77. RAPPAL, SONS & CO. 

Endorsed. 

*J. C. Adler__........... 450 96 
P. Plaelan ............ 678 Ol © 
M. Milton............. 107 10 
J. Quigley ............ 305 62 
M. Quigley ..-.---...-.- 280 O01 
Metcalf, Moore & Co.. 113 26 
W. J. Stewart......__- 84 81 
2.019 77 
617 Ex. 20. E. B.S., Master. 
No. 3487. 


Rappal, Sons & Co., live stock commission, 79 & 81 Exchange b’ld’g, 
Union Stock-Yards. 


Cuicaao, Oct. 3, 1885. 
- Union Stock-Yard National Bank 


Pav to the order of Ex. seven hundred twenty-seven + Too dollars. 


$727.80. RAPPAL, SONS & CO. 
Endorsed: White & Sons, Salt Lake City. 


* Words and figures printed in bold-face type in pencil in original. 
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Ex. 21. E. B.S., Master. 
No. 3488. 


Rappal, Sons & Co. , live stock commission, 79 & 81 Exchange b’ld’g, 
Union Stock-Yards. 


CuicaGo, Oct. 3, 1885. 
Union Stock-Yard National Bank 
Pay to the order of U.S. Y’ds & Transit Co. fifty-three hundred 


sixty-one ;°,4; dollars. 
$5,361.34. RAPPAL, SONS & CO. 


[ Written across the face: ] Returned not honored — bank Oct. 3, 85. 


Ex. 22. E. B.S., Master. 
No. 3490. 


Rappal, Sons & Co., live stock commission, 79 & 81 Exchange b’ld’g, 
Union Stock- Yards. 


Cuicaao, Oct. 3, 1885. 
Union Stock-Yard National Bank 


Pay to the order of Nelson Morris twenty-five °°; dollars. 
$25.00. RAPPAL, SONS & CO. 


Endorsed: Pay cashier’s check to order of Nelson Morris, five 
bruised steers. 


25 
1,060 
4,345 32 

101 90 

50 

1,952 70 


7,532 92 
618 Ex. 23. E. B. S., Master. 
No. 3492. 


Rappal, Sons & Co., live stock commission, 79 & 81 Exchange | bla’ g, 
Union Stock-Yards. 


Cuicaao, Oct. 5th, 1885. 
Union Stock-Yard National Bank ' 


Pay to the order of c’y fifty 7°; dollars. 
$50.00. RAPPAL, SONS & CO. 


[Union Stock-Yard National Bank, Chicago, Oct. 5, 1885.] 
Endorsed: White and Sons. 
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Ex. 24. E. B.S., Master. 
No. 3498. 
CuicaGco, Oct. 5, 1885., 


Union Stock-Yard National Bank 
Pay to Chic. Ex. or order forty-three hundred forty-three ;'3; dol- 
ars. 
$4,343.32. RAPPAL SONS & CO. 
[2, two cents. United Stutes internal revenue. Stamp redeemed. Two cents, 2.] 
Endorsed. 


*White & Sons, Salt Lake City, Utah Ty. 
Ex. 25. E. B.S., Master. 


No. 3494. 
Cuicaao, Oct. 5, 1885. 


Union Stock-Yard National Bank 
nine hundred & 


Pay to Union Stock-Y’ds or order one thousand 
RAPPAL, SONS & CO. 


fifty-two ;';°5 dollars. 
Stamp redeemed. Two cents, 2.] 


$1,952.70. 


2, two cents. 
Endorsed: Geo. T. Williams, treasurer. 


Ex. 26. E. B.S., Master. 


No. 3495. 
CuicaGo, Oct. 5, 1885. 


United States internal revenue. 


Union Stock-Yard National Bank 


Pay to c’y or order one hundred one ,°°5 dollars. 

$101.90. RAPPAL, SONS & CO. 

[2, two cents., United States internal revenue. Stamp redeemed. Two cents, 2.] 
[Union Stock-Yards National Bank, Chicago, Oct. 6, 1885.] 


* Endorsed: F. J. Rappal & Sons, for house. 
FE. B. 8., Master. 


619 Ex. 27. 
sg No. 3499. 
CuicaGco, Oct. 6, 1885. 
Union Stock-Yard National Bank 
Pay to U.S. Y’ds & Transit Co. or order six hundred fifty +;°5 dol- 
lars. 
$650.25. RAPPAL, SONS & CO. 
3 [2, two cents. United States internal revenue. Stamp redeemed. Two cents, 2.] 
[Union Stock-Yard National Bank, Chicago, Oct. 6, 1885.] 
Endorsed: Geo. T. Williams, sec’y. D. 
* Words printed in bold-face. type in pencil in original. 
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Ex. 28. E. B.S., Master. 


No. 3499. | -- ~~ 
Cuicaco, Oct. 6, 1885. 


Union Stock-Yard National Bank 


Pay to G. E. Conrad, cashier, or order nineteen hundred thirty- 
three +,/, dollars. 


$1,933.27. RAPPAL, SONS & CO. a 
[2, two cents. United States internal revenue. Stamp redeemed. Twe cents, 2.] 
Endorsed. . 


¢ 


*Cr. on Rappal, 8. & Co.- note. Oc. 6, ‘85. G. EB. C. 


Ex. 29. E. B.S., Master. 


No. —. ; 
Cuicaao, 5th Oct., 1885. 


Union Stock-Yard National Bank 


Pay to yourselves or order ten hundred sixty dollars. ? | 
$1,060.00. 3 RAPPAL, SONS & CO. 


Endorsed. 


Endorsed on note: Rappal, Sons & Co. Oct. 5th, 1885. G. E- 
Conrad. 


620 Ex. 30. E. B. S., Master. 


No. 3500. : 
Cuicaco, Oct. 9, 1885. 


Union Stock-Yard National Bank 


Pay to G. E. Conrad, cashier, or order forty hundred & Six 7%%5 
dollars. 


$4,006.73. RAPPAL, SONS; & CO. 
[2, two cents, United States internal revenue. Stamp redeemed. Two cents, 2.] 
Endorsed. 


* Check to pay old note. 


* Words and figures printed ii in bold. face type in pencil in origifal. 


— 
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Ex. 31. FE. B.S. Master. 
No. 1. 


CuicaGo, Oct. 6, 1885. 
Union Stock-Yard National Bank 


Pay to exchange or order sixty-three hundred eighty-five ;53, dol- 
lars. 


$6,385.62. RAPPAL, SONS & CO. 


Endorsed. 
*177 head cattle. Swift & Co. 


Ex. 32. E. B.S. Master. 


No. 2. 
Cuicaao, Oct. 6, 1885. 


Union Stock-Yard National Bank 


Pay to U.S. ¥’ds & T. Co. or order nine hundred twenty-two 55 
dollars. 


$922.25. RAPPAL, SONS & CO. 


Endorsed: Geo. T. Williams, treasurer. 


Ex. 33. E. B.S., Master. 
No. 3. 
- Cuicaao, Oct. 6, 1885. 
Union Stock-Yard National Bank 


Pay to c’y or order eighty-eight 59; dollars. 


$88.50. RAPPAL, SONS & CO. 
[ Union Stock-Yards National Bank, Chicago, Oct. 6, 1885.] 


Endorsed. 
* Commission. 
621 Ex. 34. E. B.S., Master. 
No. 4. 


Cuicaco, Oct. 6, 1885. 
Union Stock-Yard National Bank 


Pay to W. Addonis or order two hundred ;%% dollars. 
$200.00. RAPPAL, SONS & CO. 


[ Union Stock-Yard National Bank, Chicage, Oct. 6, 1885.] 
Endorsed: W. Addonis. Rappal, Sons & Co. 


* Words and figures printed in bold-face type in pencil in original. 
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622 Ex. R. E. B.S., Master. 
Union Stock-Yards National Bank in acc’t with Rappal, Sons & Co. 
Dr. 
1885. 
I, 2. FOE icitisintiametinennmamiinns vee 9,091 90 
Ty S  Niahenligiainaia eatin ginaiaent inate ehimairmn miamioe 7,707 29 
Ro =, aatiniiesegaialieastiiatantacsciuinitinainatiaieuannin 1,740 18 
G..  . feats cuttnbeientionntnawnnn 10,605 88 
[; ° <ateiiliessiiiisisiesdssszszussisiltaitmineea: dns 8,198 41 
A __, eaaiaaliai ipsa cceiniisaadapiiiiaenimmente 21,311 28 
Bh, = =——«abaeehahnenininclalailpipai iabpapinennileennenieciimninn ‘1,022 70 
i —«i(— antimatter 24,023 Y8 
Sa mem TEES EARN PCNA ene Oe 1,125 61 
DG —---—«-seabiaaataatdiiapdbialdgiiei ia ceeiiaaibeiiiuiiidinninimeninrants 33,191 80 
i _— ieipsiapisessias ails cialis sausisineat 13,389 52 
Re: «== asm, deimiamasiantiie 6,960 34 
0 * « —mininipiiptlieaiiiaamibinimaiaiiliiimiaans -2,002 91 
«= ——i(é«( icine lai aiaasiiny 10,473 48 
(eens iialaatshatasl 1,784 85 
iil iia, iain 4,675 80 
hs” (eeamapaietaiaainaanliiiaiaiibaaiae inaiialiimsaies hanna 14,138 38 
*22 TN oe ND ERNE NO na 233 
> —-«—(—i«C aig enpiaihainite aeiceeaiiammaien 23,228 10 
De .§---—«s«(ceatincaeaiacaagai alien el is 11,203 57 
| ___ ea iiaiinsiiasiialialiiasaaitalisilsiliaiiaiiliaiaiitaiati . 2,916 24 
«(| ennai tise eI ele 19,303 17 
2 ——(C iii a iia 24,139 34 
| gniliapisimaililsiaisliimisssisssssgsssaa ladies 7,695 49 
Te: | —=— einai iiasilalilils dia ie iiilis 13,378 32 
ie ~  —=«--_eseneninieentinateaseaiaiiiitaindmiasciilaeiaiaiadiaiaadibiaalitis 7,153 68 
 ——((anaaeaaaanaiaaiapaihiiadiiaitiaiiaipeiiisaiis lalate 1,793 20 
[i _—__ seeaeinalapaseillpariiatilasiiatiaigisiliia ae alan ies Caaisas 4,948 03 
-  iaigaiaapazaamiesaiiaasial sls ii calicis 606 76 
Tk pieinieamamiaeitaapmessissasatstii tiie 603 60 
ke. _; - _uiagipammanencieatiante saiiaiaieiniiaia aii lida 23,321 80 
31 BAD ccsrciteniiniiotninntimimeiiiainilicaiiiiiaisiiaaasl 13,548 33 
325,283 89 
623 Cr. 
1885. | 
July 31. Bal. o. d. from O. book ~-.-----.-.....----- 11,655 58 
nemmneierenpinineiiiabilpenmnds 12,638 89 
ceinennimnnininiiaiaiintces . 9,943 92 
mepenarenanniapiniinisiandnniannnnets 4,454 21 
Seenemeaemnineimermerae 4,016 33 
qmeesen cheney ements amen eeneits ' 1,603 43 
seeniansecieneamaitainiainateniinmnete 13,139 65 


* Erased in original. 
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p wee eneweweecccecons cocccscacuse sees 19,409 20 


0 Mmm mwe we te cewe come cecccccceqaccce.. 8.499 87 
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325,283 89 


nepienenanatiaiipasts ameastseunnsamanavaiienpiiaesimmaitadiibeias 8,638 01 
sere a Aa eh anens enavenin menenipsinanipaiialitla hei 445 20 
Sun Sens cane cnnscenne conmmeniiniininé 25,815 56 
PE INE ee ocho mepeaeninendibaiiiiiaieioes 22 81 


ienieneabetsaiitindemmmnimaiumeecd a mm . 1,708 92 
isntateesdsiebienensiitanatinieasiarinasasaea iam ieene 13,032 48 
sie iinseetciabeiiatbicdiinteieninclineanianasianigiass tana aaa 13,850 78 
shined teams ee a 15,718 09 
iieteeicll Uebel aedhdaliiaicssimmsteenenemindiasiie ee  -§,621 60 
chaiceltbintiaibiiiniaiitiliasiniispiesae ies ae 15,932 02 
Re ORME SL A 23.897 51 
a A Re Se RM ESE ED 998 58 
micsiaillettiaaiiesstliadanianianinscanimmtnitnisiiaa iain as 813 95 
ieuiiaiatneahenielaiiaanspeiteantannes, iiteintnledan a amie ea 1,039 

ochuihinmetdeniibsistninnaitieeiuneuenien het to 15,280 27 
sind ietialitiett tae aa 1,098 90 
iain ia 1,349 60 
eaasinienistaindiitdiiiatnticipennieenanisieeieee eee 1,449 36 
nN ane CMCC NS a NE 18,649 97 
aii ieee 12.357 32 
en Sa eM EN i 8,274 95 
eid Naan et 862 03 
ocepeeemnie theca sinieapess eveincetiniesiainideiainieie it 34,318 61 
tibialis 5,776 81 


348 THE UNION S1OCK-YARDS NATIONAL BANK VS. 


ORE 8 SEY pie Ie 0 eae ae 39.438 52 
29. vatunitsiianetac a oS nn 
i ee ETSI AE OS 11.779 72 


30. I aia csiitinsiilieasiieniciienismceesthiis Within 15,118 62 
328,450 55 


625 Cr. 


1885. ' 
ne --- 13,5448 33 
15,327 95 
16,557 14 

289 77 
49 25 

2,430 93 
12,189 32 
18,733 84 
26,032 90 

-4 50 


10 

ilies taleide atau lcries ae 9,620 50 

WY a ae 7,614 65 
18,588 58 
18,088 58 
13,376 73 
1,784 86 
29,219 31 
ssimiiialidhcacdipcigil Wa tia ia 6,122 84 
RE NRA 29,2 81,885 85 
salsa ssdiasinaih las aakiancmamaneneeet 6,872 53 
SEAGRASS MEIN SS 22.158 39 
ELEN MAIR EEN AE a 7,613 60 
RARE LE AINET SE 0. 8H 572 14 
EEN ERE ERS: itu 20 
ANNO MIO! ST IIE RED 82.530 43 
EOL LT SEE A 10,368 08 


Oe ee ee ee ee ee ee ee ee ee ee ee ee ee ee el 


——S— eee wr ere wr rll er er ee eer ne Fr ee ee ee ee ee 


_—"<se ee 8 ee Ce eee Se ee re rr re rr ere Fe ee a 


328,450 55 
626 | Dr. . 
Oct. TO QPicenincenanentedccnvccsssentensenne 8,097 61 
sevibiastiniraliiahaibeaiineioaaseare in esimmcentnenpienenines tenis 6,708 84 
sna: nabbed aceatantaiatens anartmmentnasiniaiaiesapeiaiiis 2,660 40 
cde eineehdniipeataeaiannen tame eepdiiemmanninaian 7,574 43 
soneesraaptareais aieinpienntienitinninane ‘estes tates tounil 13,056 
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tt 
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pm 
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Cr. 


1885. 
Sep. 90. Danes O. 6. .ccccncncewense cscnssitiebenees 15,118 62 
sinnbnintninememadmmpeinaani didi 315 
daidiinitnianiasavinpneiaiey iia diieta 4,006 73 
stiiate iitineiineemanen atnichiaiinniahaiiadiaiania ill nail 10,224 73 
sitchin casdatisdienntninesnsaniiiiiiiaspiliata Mi iain 6,241 52 
sesicitlrabaiiaieaceneiii titania ie aes 7,532 92 
ncensissintithiaantanastianinnaseneangpeiaiaagininainiiailaiaia idl 3,099 91 
ciciieeiiasatbaima nenmaceniiiniaiaasia ti let 11,901 20 


58,728 78 
Vouchers returned. 


627 Exhibits 1 to 7, Inclusive, to T. E. Gillespie’s Testimony. 
Exuinit 1. Thomas E. Gillespie’s Testimony. 
No. 6802. 
A. J. Gillespie & Co., live stock commission merchants. 


Kansas Cry, 9, 30, 1885. 


Pay to the order of A. J. Snider & Co. sixty-five hundred & six 
fy’) dollars. 


$6,506.40 A. J. GILLESPIE & CO. 
To Kansas City Stock-Yards Bank, Kansas City, Kas. 


(Endorsed :) For deposit with Kansas City Stock-Yards Bank for 
account of Andy J. Snider & Co. 


628 Exuisit 2. Thomas E. Gillespie’s Testimony. 
No. 6808. 
A. J. Gillespie & Co., live stock commission merchants. 


KANSAS City, Oct. 1st, 1885. 


Pay to the order of A. J. Snider & Co. eight thousand and seventy- 
two dollars. : 


$8,072. A. J. GILLESPIE & CO. 
To Kansas City Stock-Yards Bank, Kansas City, Kas. 


(Endorsed :) For deposit with Kansas City Stock-Yards Bank for 
account.of Andy J. Snider & Co. 
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Exursit 3. T. E. Gillespie’s Testimony. 
No. 6812. 


A. J. Gillespie & Co., live stock commission merchants. 


Kansas City, Oct. 1st, 1885. 


Pay to the order of Qu ‘inlan, Montgomery «& Co. twelve thousand 
nine hundred & thirty 75‘; dollars. 
$12,930.14. A. J. GILLESPIE & CO. 


To Kansas City Stock-Yards Bank, Kansas City, Kas. 
(Endorsed :) For deposit to the credit of Quinlan, Montgomery & 


629 Exuisit 4. T. E. Gillespie’s Testimony. 
No. 6850. 
A. J. Gillespie & Co., live stock commission merchants. 


Kansas City, Oct. 3, 1885. 
Pay to the order of A. J. Snider & Co. two hundred and seventy- 
six 7;%5 dollars. 


$276.92. A. J. GILLESPIE & CO. 
To Kansas City Stock-Yards Bank, Kansas City, Kas. 


(Endorsed :) For deposit with Kansas City Stock-Yards Bank for 
account of Andy J. Snider & Co. 


Exuisit 5. T. E. Gillespie’s Testimony. 
No. 6847. 
A. J. Gillespie & Co., live stock commission merchants. 


Kansas City, Oct. 3, 1835, 


Pay to the order of same dd, White & Co. ten hundred and sixty- 
six 7°;'y dollars. 
$1,066.97. A. J. GILLESPIE & CO. 


To Kansas City Stock-Yards Bank; Kansas City, Kas, 
(Endorsed:) Mountjoy, White & Co. 


A. J. GILLESPIE ET AI., &¢. 


630 Exuisit 6. T. E. Gillespie’s Testimony. 
-— No. 6835. 
A. J. Gillespie & Co., live stock commission merchants. 
. Kansas City, Oct. 3, 1885. 
Pay to the order of J. R. Stoller & Co. sixty-seven & no 100 dol- 
" 967.00. A. J. GILLESPIE & CO. 


To Kansas City Stock-Yards Bank, Kansas City, Kas. 
(Endorsed :) For deposit. J. R. Stoller & Co. 


Exuipit 7. T. E. Gillespie’s Testimony. 
No. 6834. 
A. J. Gillespie & Co., live stock commission merchants, 


Kansas City, Oct. 3, 1885. 
Pay to the order of A. J. Snider & Co. nine hundred and twenty- 
nine ;°;'y dollars. 
$929.67. A. J. GILLESPIE & CO. 
—* To Kansas City Stock-Yards Bank, Kansas City, Kas. 
(Endorsed :) For deposit with Kansas City Stock-Yards Bank four 
account of Andy J. Snider & Co. 
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631 Exuisit 8. T. E. Gillespie’s Testimony. 
W. P. Bowen & Co. in Account with A. J. Gillespie & Co. 
> . 
1885. Dr } Cr | 
Ap'l 20 To 4 cattle, 20, 940, 4.60. 963 24 | Ap'l 22 By cash of Rowen — 72 35 
“ 5,530, 414. sical 248 85 | 24 rebate fr’t......| 80) 
. 20 “ 21,930, 4.4214... 970 50 | 25 | 1 cattle! 49 87 
“19 “ 22.420, 4.60.. ..| 1,031 32 || «| = | 48 51 
e bonus .. 12 50 || “ Chicago bill 63 “ | 3,141 60 
21/ “34 “ 39,770, 4.65.. aa 1,849 30 || 7 . 217 ° | 12,597 26 
wt 45,170, 4.80...) 2,168 16 | 29 cash, rebate fr't. ...... 69 69 
“ 48 68.720, _ | 34 36 | 320; C hicago, 193 cattle... . 10,77 
* 36 46,470, 4.90...) 2,277 U3 || - a —— eon 6,541 13 
"2 36,030, 4 60 1,657 38 es gg ee 262 50 
1 1,490, 34%.) _ bal. for’d 16,988 06 
“ 16 20,760, 4% 986 10 | 
=.” @ 3,670, 4.70..... 172 49 
"= 41,800, 4.85. .. 2,027 30 || 
ae} | 25,950, 4.70. 1,218 71 | 
16 18,810, 4.70. o il 
2 19h, 4%. 971 82 
35 42,070, 4.80 2,019 36 
- 19 20,570, 4.65..... 956 50 
l 1,470, 1 ‘ 
7 9,540, 4.85 533 98 
1 1,330, 33Z..0 00. 49 87 | 
17 490, 4.85 1,042 26 |) 
24 shipper ........ 6 00 
19 oo 1,073 22 | 
32 38,600, 4.60... 1,775 © 
v3 29, 400, 45. 1,396 50 
lu 12.500), 4}. 562 50 
25 | shipper ........ 24 00 
| Bowen ......... 10 00 
| exchange ..... 475 
. ROP siemens won 13 50 
exchange...... 18 95 
27 3h 47,30, 4.82%. 2,282 22 
1 1,390, 4.60... 63 94 ‘ —— 
2 1,910, 4'4.... 1 - 
36 40°20, 4.60... § 1987 00 
5 5,260, 4.60... 241 96 
29 18 20,950, 4.55... 953 22 
81 94,960, 4.25... 4,510 60 
19 22.180, 4.65... 1,031 27 ‘ 
20 23,100, 4.75... 1,097 25 
1 1,140, 4.70. 
15 20,080, 4.70. ; 907 q 
19 21,370, 494 1,015 07 ; 
1 1,440, 4, ata 
9 113830; 432 } O38 3 
15 17,590, “ 835 52 
21 06*=—s 31,4: »), 4.60... 985 32 | 
30 exchange WER 21 12 
70 “ 91,480, 4.90..... 4,482 52 
4 “ 6,140, 4.70..... 241 58 
shipper ........ 14 00 ° 
1 1,530, 3.35....... 51 25 
51,014 97 | 61,014 97 
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(L. 240.) 


W. P. Bowen & Co. in Account with A. J. Gillespie & Co. 
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June 10 | Toam't bro't for'd......... (*326,936 40 June —_§ By am't bro't ford....... *297,976 2% 
| “ 20 cattle, 22,000, 4 60...) L012 oO ll; “ B.S. & Co., 160 cat- | 
- 3? 1,200, 4%4....| 51 00 a secenhans 9,136 93 
% GEROGED ccccccncewsseces 13 75 12; “ R.,S.&Co.,7 cattle. 314 58 
11 “15 cattle, 20,290, 5Se.....! LOW 50 | * K.,S. & Co., 149, cat- | 
| Rica ot Sy 5, 4.50... | 144 05 | U1@......0.cccce sorcerer 8,775 24 
| “exchange ........00. 0000 | 46 13; “ rebate fr't........... scool 31 50 
| *10 cattle, 13,450, 4.80... 645 60 15 | “ R.,S. & Co., 118 cat- 
™ % wai 1,400), 4.75...) 66 50 | ee = 6,672 45 
=—F 7 Geen 1053 60 “| © R.,S. & Co., 59 cat- 
“1 1,030, 4.40...] 45 32 icnicnsliniiediaen- teil 3,441 44 
“94 * 30,950, 5....0.| L547 1 * DalaMmce......ccccccee, pose 21,509 10 
“35 *= €699,4.30...! 2.275 62 
“18 ‘“ 21 1500, &. ...00) 1051 50 | 
1 *6¢ * %gan,470...] 372 24 | 
~ 55 = 13,860, 4 a)... 665 28 
(on © 19a.) 45 45 | 
| “15 98,190, 4.85.../ 882 21 | | 
| *g6 “ 97,400, 4.70, | 
| Ree 4,567 80 
| “16 cattle, 22,950, 5.05...) 1,158 97 
S © OE ccctntnesces ecvceee 16 00 
| “error Means & oons.,..| 14 58 
“exchange ..... pesmononeneel 13 21 | ‘ 
13 | “ 20 eattle, 21,380, 4.69.. | 983 48 | ; 
‘oa Be. 1,540, 4.30... 66 22 | 
| “96 “ 25,700, 4.40...| 1,130 80 
| -os 7 Been 4se...! 1,003 20 
* BRIDPOP cccccesce <osovcccees | 12 00 
| * CRB Moceccee scoceces seenecsesse 2 00 | 
| © @RORRRED cccocccsscscccoss 15 22 
| “2 cattle, 3,080, 5......006) 14 00 
S47, 857 46 | | BAT RST 46 
| j - - 
| To balance 21,509 10 *17 By R., S.& Co., 259 i 
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637 Exuipit 9 of T. E. Gillespie’s Testimony. 
K. A. B. 

A. J.Gillespie. T.E. Gillespie. L.J.Gillespie. J. F. Gillespie. 
Established 1871. | 


A. J. Gillespie & Co., live stock commission merchants; office, room. 
15 Exchange building. 

We are prepared to make liberal advances to parties feeding stock. 
Such parties will find it to their advantage to correspond with us. 
Customers will please advise us of shipments, that we may have lois 
prepared with feed and water — arrival of stock. 

Kansas City, Mo., Ap’l 20, 1885. 
Rappal, Sons & Co., Chicago, Ils. 

Gents: We this p. m. ship you 3 cars cattle acc. Bowen, bought 
by Fred. Rappal, and if you don’t do some good on'this lot don’t 
think you will hear from Bowen again. They are a good drove of 
cattle. We make draft on this lot for $3,000.00, and will make draft 
for balance of last week’s work ; also protect drafts & oblige— 

Yours truly, A. J. GILLESPIE. 

W. P. Bowen & Co., Ist deal. 


* Words and figures printed in bold-face type in pencil in original. 
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638 A.J.Gillespie. T.E.Gillespie. L.J.Gillespie. J. F. Gillespie. 
Established 1871. 


A. J. Gillespie & Co., live stock commission merchants; office, room 
15 Exchange building. 


We are prepared to make liberal advances to parties feeding stock. 
All such parties will find it to their advantage to correspond with us. 
Custemers will please advise us of shipments, that we may have lots 
prepared with feed and water — arrival of stock. 


Kansas City, Mo., 4, 21, 1885. 
Mess. Rappal, Sons & Co. 

Gents: We made draft on you for balance $1,846.68 to-day, and 
think will get out ten or 12 cars to you this afternoon. Itis raining 
here to-day hard, & market slow; have about 100 cars cattle in at 
present; will drop you a line this p. m. 


Yours, &e., A. J. GILLESPIE & CO. 
P.S.—Telegraph Price & Nett on three cars sent you yesterday. 
Yours, «c., A. J. G. & CO. 


In the 4 cars cattle you sold for J. K. Smith there is one steer 
short. Please look it up. We understand there was 1 dead on 
road. 


639 <A.J.Gillespie. T.E. Gillespie. L.J.Gillespie. J. F. Gillespie. 
Established 1871. 


A. J. Gillespie & Co., live stock commission merchants; office, room 
15 Exchange building. 


We are prepared to make liberal advances to parties feeding stock. 
All such parties will find it to their advantage to correspond with 
us. Customers will please advise us of shipments, that we may have 
lots prepared with feed and water — arrival of stock. 


Kansas City, Mo., 4, 21, 1885. 
Mess. Rappal, Sons & Co., Chicago, Ills. 

Gents: We send you a few cars to-night, 24 via C. & A. & 2 via 
H. & St. Joe. We hand you list.as they are billed. Fred, Sr., will 
be in Chicago when cattle arrive. We made drafts on you for 
22,000.00 in 2 drafts (10,000, 12,000) and will make a draft to-mor- 
row for 5,000.00, making $27,000.00 on the 26 cars. Take care of 
drafts & oblige— 

Yours, &ce., A. J. GILLESPIE & CO. 
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640 A.J.Gillespie. T.E. Gillespie. L.J. Gillespie. | J. F. Gillespie. 
Established 1871. | 


A. J. Gillespie & Co., live stock commission merchants ; office, room 
15 Exchange building. 


We are prepared to make liberal advances to parties feeding stock. 
All such parties will find it to their advantage to correspond with 
us. Customers will please advise us of shipments, that we may have 
lots prepared with feed and water — arrival of stock. 


' KANSAS City, Mo., , 188-. 

Ace.: : | 

0 eT ee meee > CC 
SEES AOE A IE EN a.” 2 ok 
IG cnn nemanininimnivinnnin i... 2 ah 


Lhe Stuls & N. cattle are billed 2 cars Stulls & 1 car Neiswander 
& 1 car P. R. Cassel. 


ES Sears aon er 8 cars bulls, 57 cattle. 


Tk <i hiiaieidenediaveuiiiiaeaiaueth 2 “ steers, 36 cattle. 
RTE ees eae NE os Sue 2 “ via H. & St: Jo, 38 cattle. 


The 2 cars of C. & M. go via H. & St. Joe R. R. 


641 A.J.Gillespie. T.E. Gillespie. L.J.GilleSpie. J. F. Gillespie. 
Established 1871. 


A. J. Gillespie & Co., commission merchants; office, room 15 Ex- 
’ . : P 
change building. 


We are prepared to make liberal advances to parties feeding stock. 
All such parties will find it to their advantage to correspond with 
us. Customers will please advise of shipments, that. we may have 
lots prepared with feed and water — arrival of stock. . 


Kansas City, Mo., Ap’l 22, 1885. 
Rappal, Sons & Co., Chicago, Ills. 

Gents: We this p.m.ship you 18 cars; for J. D.Small, 3 cars—2 
cars direct & one billed J. 8. Franklin, and for Oystee Bros. 6 cars 
direct & 2 cars billed Neff & Lienderson ; for W. P. Bowen, 6 cars 
direct & one A. R, Whartman. We send orders by Shippen for the 
4 cars that are billed through. We made draft on you to-day for 
$10,000.00 & one for $1,000.00; that we givea man to take it to Mic. ; 
will make another draft to-morrow on these for 8,000.00 more. We 
also hand you an order for 2 cars sent yesterday. We also tele- 
graphed « order to the Yard Co. todeliver the same. ° 

Yours, &c., A. J. GILLESPIE & CO. 
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Established 1871. 


| A. J. Gillespie & Co., live stock commission merchants; office, room 
15 Exchange building. 

We are prepared to make liberal advances to parties feeding stock. 
All such parties will find it to their advantage to correspond with us. 
Customers will please advise us of shipments, that we may have lots 
prep»red with feed and water — arrival of stock. 

Kansas City, Mo., Ap’l 22d, 1885. 
1, A. R. Waterman. 6, Bowen. 
Bowen & Rappal, 7 cars: 
Si cattle, Gi ety Gee encennss cccscccacctmebendnns 2,027 30 
Si Be Givi nee «see 1,218 71 
36 Fee © ntinmawesccscseceene 8,840 07 
. Be, GO  cancisennecescentsu- eee 87 75 
i - SN oe 1,042 26 
30 * = RN Gb eiencewecccucesscscses 956 50 
oo 9° Gey Geese cies aces watnebtiahldidiias tlie 2,019 36 
141 | : $8,255 95 © 
3 of this lot put in with Larmon cattle. 
* 10,822 25 8,235 95 
3,258 54 | 3,258 54 
oe 11,494 49 
10,822 25 
672 24 
583 
1,255 
643 A.J.Gillespie. T. E.Gillespie. L.J.Gillespie. J. F. Gillespie. 
Established 1871. 
A. J. Gillespie & Co., live stock commission merchants; office, room 
15 Exchange building. 

We are prepared to make liberal advances to parties oe 
| stock. All such parties will find it to their advantage to correspon 
: with us. Customers will please advise us of shipments, that we may 
: have lots prepared with feed and water — arrival of stock. 

; Kansas City, Mo., Ap’l 21st, 1885. 

3 Bowen and Rappal, 12 cars: 

6 entiin Fee: EO miseweecuccnncenieeeeen $986 10 

é S64 . * Fre Be edcwcncccceensene 1,849 30 
ae 9,540, e “ 

1 “ 1,470, } 4.85 — ee ee ee ee ee ee ee ee 5395 98 


* Figures printed in bold-face type in pencil in original. 
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37 cattle, ain ~-- 2168 16 
48 68, Se weawensnds remem 3,436 00 
ee 470, BD cnencncincaenns winnncanea 2,277 03 
a ee .. 166739 
its Se: Dip insencccmmunenmnmwinimiliit 100 80 
oo 2, « nnscccnssenncumnemnnne soi 48 42 
es ED ecient: miininenenniin one 172 49 
Bonus on 8 cattle..-.----- _— 5 OU 

217 _ $13,234 66 
644 <A. J. Gillespie. Thos. E. Gillespie. . Louis J. Gillespie. 


John F. Gillespie. 


A. J. Gillespie, live stock commission merchants; office, room 15 
Exchange building. 
Kansas City Srock-Y Arps. 


We are prepared to make liberal advances to parties feeding stock. 
All such parties will find it to their adv antage to correspond 
with us. 


W. P. Bowen & Rappal: 


19 cattle, 1214 4 
32. do. Tees — QP euncnnann oe ef 
i 1,206 mee 
23 do. : sare 3} OE ecco 1,775 60 
10 do. 09 OD Oa cnnskeaene 1,396 50 
36 do. 1,250  eieneene sis 562 50 
120 , 
12,500 
9 sold here, 1 1314 jas ED dieminniaee 2,283 19 
111 : 7 7,091 01 
2 that was left out { 9,680 | ~ 
last shipment. | 47'390 } 4.45 Acai mr 430 76 
113 150,900 6,660 25 


Cattle, 6 cars, 90.00. 


a le 


~~ 


cd 


A. J. GILLESPIE ET AL., &€¢. 363 


645 A.J.Gillespie. T. E.Gillespie. L.J. Gillespie. J. F. Gillespie. 
istablished 1871. 


A. J. Gillespie & Co., live stock commission merchants; office, room 
15 Exchange building. 


We are prepared to make liberal advances to parties feeding stock. 
All such parties will find it to their advantage to correspond with us. 
Customers will please advise us of shipments, that we may have lots 
prepared with feed and water — arrival of stock. 


Kansas City, Mo., A’pl 25, 1885. 
Mess. Rappal, Sons & Co., Chicago. 


Gents: We send vou 8 cars to-night, 6 cars for Bowen, 4 billed 
direct, & 2 cars billed from M. S. Peters & Co. that go in with 
Bowen’s cattle. We also ship 2 cars for ac. James, 1 car direct, one 
bill to us, from H.C. H. Put these 2 cars together, and cost here 
4.72.2. Thev are high. I think you will have towork. We make 
draft on you for $8,500.00, & also hand you cost of Bowen cattle. 

Yours, &e., A. J. GILLESPIE & CO. 


646 A.J.Gillespie. T.E. Gillespie. L.J. Gillespie. J. F. Gillespie. 
Established 1871. 


A. J. Gillespie & Co., live stock commission merchants; office, room 
15 Exchange building. 


We are prepared to make liberal advances to parties feeding stock. 
All such parties will find it to their advantage to correspond with us. 
Customers will please advise of shipments, that we may have lots 
prepared with feed and water — arrival of stock. 


Kansas City, Mo., Ap’l 28, 1885. 
Mess. Rappal, Sons & Co. 
Gents: We send you 2 cars cattle, 44 h’d for acc’t of Bowen, 
billed A. Snider; send order by shipper; made draft on same for 
$2,200.00, cattle sold to-day; had about 40c. to ship on & some on 


good rates. They hold cattle too high here, Bowen thinks. 
Yours, «c., A. J. GILLESPIE & CO, 
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647 A.J.Gillespie. T.E.Gillespie. L.J.Gillespie, J.F.Gillespie. 
Established 1871. 


A. J. Gillespie & Co., live stock commission merchants ; office, room 
15 Exchange building. 


We are prepared to make liberal advances to parties feed stock. 
All such parties will find it to their advantage to correspond with 
us. Customers will please advise of shipments, that we may have 
lots prepared with feed and water — arrival of stock. 


Kansas City, Mo., A pl 29, 1888. 
Mess. Rappal, Sons & Co., Chicago, Ills. 

Gents: We send you 11 cars, ace. Bowen, 219 anit. cost, 4.60 to 
4.75—$12,052.41. We also send you one car for James, 19 cattle ; 
cost, 4.85: would like to see this lot make some money. We made 
draft on you for 12,000.00 & $1,200.00 on the 12 cars cattle. We 
have not got any bills of cattle sold Monday; lodk for them in 


morning. Keep us well posted. It rained here all day & was bad. 
Yours, &c., A. J. GILLESPIE & CO. 


P. S—Bowen said that your messages are a little late & other 
buyers get the start on the best lots; but cattle have not been good 
for a day or two. 


648 A.J.Gillespie. T.E.Gillespie. L.J.Gillespie. , J.F. Gillespie. 
Established 1871. 


A. J. Gillespie & Co., live stock commission merchants ; office, room 
15 Exchange building. 


We are prepared to make liberal advances to all parties feeding 
stock. All such parties will find it to their advantage to correspond 
with us. Customers will please advise us of shipments, that we 
may have lots prepared with feed and water — arrival of stock. 


Kansas City, Mo., Ap o0th, 1885. 
Mess. Rappal, Son & Co. 


Gents: We send you 4 cars cattle acc. Bowen, 72 cattle, and one 
car acc. James, 19 cattle; made draft for 5,500.00. 
Yours, &c., A. J. GILLESPIE & CO. 


A. J. GILLESPIE ET AL., &¢. 365 


649 A.J.Gillespie. T.E.Gillespie. L.J.Gillespie. J. F. Gillespie. 
Established 1871. 


A. J. Gillespie & Co., live stock commission merchants ; office, room 
15 Exchange building. 


We are prepared to make liberal advances to parties feeding stock. 
All such parties will find it to their advantage to correspond with 
us. Customers will please advise us of shipments, that we may have 
lots )prepared with feed and water — arrival of stock. 


Kansas City, Mo., May 2d, 1885. 
Mess. Rappal, Sons & Co., Chicago. 
Gents: We this 2 p.m. send you 2 cars cattle, acc. James—40 
head ; made draft for $2,000.00. Let us know early how 1 load— 
James—that you hold over. 


Yours, &c., A. J. GILLESPIE & CO. 


650 A.J.Gillespie. T.E.Gillespie. L.J.Gillespie. J.F. Gillespie. 
Established 1871. 


A. J. Gillespie & Co., live stock commission merchants; office, room | 
15 Exchange building. — 

We are prepared to make liberal advances to parties feeding stock. 

All such parties will find it to their advantage to correspond with 


us. Customers will please advise us of shipments, that we may have 
lots prepared with feed and water — arrival of stock. 


Kansas City, Mo., May 4, 1885. 
Mess. Rappal, Sons & Co., Chicago, Ills. , 

Gents: We send you to-night one car cattle ace. James & 7 cars 
ace. Snyder & Vance. M’rs. Snyder & Vance go with cattle. This 
is a good drove. ‘To-day we made draft for $8,000.00. Please pro- 
tect same & let us know how they sell by wire. 


Yours, &c., A. J. GILLESPIE & CO. 


651 <A.J.Gillespie. T.E.Gillespie. L.J.Gillespie. J. F.Gillespie. 
Established 1871. 


A. J. Gillespie & Co., live stock commission merchants; office, room 
15 Exchange building. 


We are prepared to make liberal advances to parties feeding stock. 
All such parties will find it to their advantage to correspond with 
us. Customers will please advise of shipments, that we may have lots 
prepared with feed and water — arrival of stock. 


Kansas Crry, Mo., May 5th, 1885. 
Mess. Rappal, Sons & Co., Chicago, Ills. 
Gents: We send you 7 cars cattle acc. Bowen—4 via C. & A. R. 


| 
; 
| 
| 
i 
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R., 80 cattle, and via H. & St. Joe 3 cars—1 on rate billed to Snyder 
& Co.—& we hand you order for same; shipper went off & left it. 
We make draft on you for $7,500.00 un the 7 cars—138 cattle. 


Yours, &c., A. J. GILLESPIE & CO. ’ 
* 80 cattle, cost 4.65 : 
18 oe 5c. 
12 “ 4.60 
a 4.65 55 
28 
138 515 


4623 40 


652 <A. J. Gillespie. T.E. Gillespie. L. J. Gillespie. J. F. 
Gillespie. 


Established 1871. 


A. J. Gillespie & Co., live stock commission merchants ; office, room 
15 Exchange building. 


We are prepared to make liberal advances to parties feeding stock. ‘ 
All such parties will find it to their advantage to correspond with ‘ 
us. Customers will please advise us of shipments, that we may have 
lots prepared with feed and water — arrival of stock. 


Kansas City, Mo., May 6th, 1885. 
Mess. Rappal, Sons & Co., Chicago, IIls. 


Gents: Weship you 4 cars cattle acc. Bowen, 2 cars bilied Brock- 
way, & send orders by shipper; balance straight. We make draft 
on you for $5,000.00. The cattle have to-day sold some stronger ; 
run fair. : 


Yours truly, A. J. GILLESPIE & CO. 


Gents: The car cattle you sold last Friday for acé. of James we 
have not got any bill for yet. You telegraphed that they was sold 
at 5.40. Please send bill. 


*79 cattle; cost, 4.85. 


ee ee ee te ne ae 


jes 


* Words and figures printed in bold-face type in pencil in original. 


A. J. GILLESPIE ET AL., &¢. 367 


653 A.J.Gillespie. T. E. Gillespie. L.J. Gillespie. J. F. Gillespie. 
Established 1871. 


A. J. Gillespie & Co., live stock commission merchants; office, room 
15 Exchange building. 


We are prepared to make liberal advances to parties feeding stock. 
All such parties will find it to their advantage to correspond with us. 
Customers will please advise us of shipments, that we may have lots 
preparec with feed and water — arrival of stock. 


Kansas City, Mo., May 7, 1885. 
Mess. Rappal, Sons & Co., Chicago, Ills. 


Gents: We send you 2 cars cattle to-night, & make draft for 
$2,250.00 on same. Will you get statement of freight on charges on 
cattle shipped by J. D. Small; also on the 8 cars shipped by Oyster 
Bros.? There is an overcharge. If you can, give amount of feed 
at road-house on east lot, & oblige— 

A. J. GILLESPIE & CO. 


A. J. Gillespie. T.E. Gillespie. L.J. Gillespie. J. F. Gillespie. 
Established 1871. 


A. J. Gillespie & Co., live stock commission merchants; office, room 
15 Exchange building. 


We are prepared to make liberal advances to parties feeding stock. 
All such parties will find it to their advantage to correspond with us. 
Customers will please advise us of shipmeats, that we may have lots 
prepared with feed and water — arrival of stock. 


Kansas City, Mo., 5, 9, 1885. 


Mess. R. S. & Co. 


Gents: We send you 1 car, 21 cattle, acc. Bowen, billed H. C. H. 
tous. Make draft for $1,000.00. Please protect same. 


Yours truly, A. J.G. & CO. 
Cattle cost— 

16 17,540 4.80 

3 3,740 11 

2 2,040 4} $1,113 24 
au R'b't. fr't . 25 00 
91 23,320 

Cost_..-. 1,088 24 


* Words and figures printed in bold-face type in pencil in original. 


’ 


368 THE UNION STOCK-YARDS NATIONAL BANK’ VS. 


654 A.J.Gillespie. T.E. Gillespie. L.J. Gillespie. J. F. Gillespie. 
Established 1871. . 


A. J. Gillespie & Co., live stock commission merchants; office, room 
15 Exchange building. 


We are prepared to make liberal advances to parties feeding stock. 
All such parties will find it to their advantage to correspond with 
us. Customers will pleaseadvise us of shipments, that we may have 
lots prepared with feed and water — arrival of stock. 


Kansas Crry, Mo., May 8, 1885. 
Rappal, Sons & Co., Chicago, IIls. . 

Gents: We send you 8 ears; 5 cars ace. James, 1 on rate billed 
McCoy & Underwood that belongs to James; 3 cars ace. Bowen, 59 
cat., 49,400, 8.85; 4 cattle, 4,820, 43; 15 cattle, 20,520, 4.80; 58 cat- 
tle, cost $3,575.26. lames’ cattle, 100 head, cost from 4.60 to 4.70. 
We made draft for $9,000.00; protect same. The 7 cars sold for 
Bowen to-day & yesterday make about $270.00. Can you make these 
3 cars do as well? 


Yours, «c., A. J. GILLESPIE & CO. 
655 <A.J.Gillespie. T.E.Gillespie. L.J.Gillespie. J. F. Gillespie. 
Established 1871. 


A. J. Gillespie & Co., live stock commission merchants ; office, room ° 
15 Exchange building. 


Weare prepared to make liberal advances to parties feeding stock. 
All such parties will find it to their advantage to correspond with 
us. Customers will please advise of shipments, that we may have 
lots prepared with feed and water — arrival of stock. 


Kansas City, Mo., May 11th, 1885. 


Rappal, Sons & Co. 

Gents: We ship you 40 head for Bowen & 5 cars for James. Do 
your best; they cost high. We are working this end well; do your 
best up there. 

Yours as ever, A. J. GILLESPIE & CO. 


A. J. GILLESPIE ET AL., &¢. 369 


A. J. Gillespie. TT. E. Gillespie. L.J. Gillespie. J. F. Gillespie. 
Established 1871. 


A. J. Gillespie & Co., live stock commission merchants; office, room 
15 Exchange building. 


We are prepared to make liberal advances to parties feeding stock. 
All such parties will find it to their advantage to correspond with 
us. Customers will please advise us of shipments, that we may have 
lots prepared with feed and water — arrival of stock. 


Kk ansAs Crry, Mo., 5, 12, 1885." 
Mess. Rappal, Sons & Co., Chicago. 

GENTS: We send you, via C. & A., 8 cars cattle—4 cars ac. Bowen, 
one on a rate billed Neffs & Henderson, & 3 ac. James, and one for 
Small—8 loads of good cattle. We make draft on 7 cars sent yes- 
terday for $7,500.00, & on 8 cars to-day, $9,000.00. Protect same. 


Yours truly, A. J. GILLESPIE & CO. 


Ac. Bowen, 17 C., @ 4.70. 
of C., “ 5.00. 
20 C., “ 4.45. 
7: oo 
Cost, $4,728.49. 


656 <A.J.Gillespie. T.E. Gillespie. L.J.Gillespie. J. F. Gillespie. 
Established 1871. 


A. J. Gillespie & Co., live stock commission merchants; office, room 
15 Exchange building. 


We are prepared to make liberal advances to parties feeding stock. 
All such parties will find it to their advantage to correspond with 
us. Customers will please advise us of shipments, that we may have 
lots prepared with feed and water — arrival of stock. 


Kansas Crry, Mo., 5, 15, 1885. 
Mess. Rappal, Sons & Co., Chicago. 
Gents: Weship you 18 ears, ac. Bowen, 338 cattle, & for James 
4 cars, 2 cars billed to C. G. Means & Son, 37 cattle, & 2 cars direct, 
ace. James, 39 cattle. We make 2 drafts on same—one for $18,000, 
to-day, & one for $7,000.00, to-morrow ; total, $25,000.00 on 22 cars. 
Think you will have some work to make this lot of cattle do any 
good. 
Yours truly, A. J. GILLESPIE & CO., 
T. E. GILLESPIE. 
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A. J. Gillespie. TT. E. Gillespie. L.J. Gillespie. J. F. Gillespie. 
Established 1871. 


A. J. Gillespie & Co., live stock commission merchants; office, room 
15 Exchange building. , 


Weare prepared to make liberal advances to parties feeding stock. 
All such parties will find it to their advantage to correspond with 
us. Customers will please advise us of shipments, that'we may have 
lots prepared with feed and water — arrival of stock. . 


Kansas Crry, Mo., May 14, 1885. 


Mess. Rappal, Sons & Co., Chicago, Ills. 

Gents: We send you 9 cars cattle—4 cars, 97, ac. Bowen; 5 cars, 
57, ac. James & Rappal; 1 car, 20, Wm. James, billed Jno. Akin ; 
made draft for $11,000.00 on James. Cattle sold tu-day, done pretty 
well; made some money. F. J. R., Sr., has gone to look at some 


cattle down at the distillery. 
Yours truly, A. J. G. & CO. 


657 A.J. Gillespie. T.E. Gillespie. L.J. Gillespie. J. F. Gillespie. 
Established 187]. 


A. J. Gillespie & Co., live stock commission merchants ;' office, room 
15 Exchange building. . 


We are prepared to make liberal advances to parties feeding stock. 
All such parties will find it to their advantage to correspond with us. 
Customers will please advise us of shipments, that we may have lots 
prepared — feed and water — arrival of stock. 

Kansas City, Mo., May 13th, 1885. 
Mess. Rappal, Sons & Co., Chicago. | | 

GENtTs: We ship you 12 cars cattle acc. Bowen, 2 cars billed Young 
to us on rate. Wesend you one car acc. James, billed Ross to Q., 
M. & Co., & send order by shipper. He went off & did not take one, 
& we send one by mail. We make draft for 14,000.00 on cattle to- 
day. The old gent. is working, & it was pretty warm here to-day. 
He will find it so in June. ' 


Yours, «c., A. J. GILLESPIE & CO. 


Metropolitan Hotel, cor. Fifth and May Sts.; Eldridge & McCoy, 
prop’s. 
Kansas City, Mo., 5, 18, 1885. 
Mess. Rappal, Sons & Co., Chicago, IIIs. 

Gents: We ship you 15 cars cattle—12 for Bowen, 8 billed direct 
& 4 0n rate; 2 billed Stults & Neiswanger &.2 J. M. Matthall; & we 
send orders by shipper. We also send 3 cars N. Englis; want kept 
separate & sold separate. Make draft for $12,000.00 to-night & one 


Fas 


A. J. GILLESPIE ET AL., &¢. 371 


for $5,000.00; protect same. It has been raining here all day & 
very bad. Ship all via Han. & St. Jo. 
Yours truly, A. J. G. & CO. 


658 A.J.Gillespie. T. E. Gillespie. L. J. Gillespie. J. F. Gillespie. 
Established 1871. 


A. J. Gillespie & Co., live stock commission merchants; office, room 
15 Exchange building. 


We are prepared to make liberal advances to parties feeding stock. 
All such parties will find it to their advantage to correspond with 
us. Customers will please advise us of shipments, that we may 
have lots prepared with feed and water — arrival of stock. 


Kansas City, Mo., May 18, 1885. 
Mess. Rappal, Sons & Co., Chicago, IIIs. 

Gents: We send you to-night, via Han. & St. Jo road, 4 cars 
billed Jackson Bros. and James, & for Bowen 5 cars; 3 cars billed 
Quinlan, M. & Co.,1 b’d to A. J. G. & Co., & 1 direct to you from 
Bowen ; think cattle you sold to-day will just about pay out; don’t 
think cattle sold here to-day any lower than last week. We make 
draft on cattle to-day for $11,000.00. 

Yours truly, A. J. GILLESPIE & CO. 


A. J. Gillespie. T. E. Gillespie. L. J. Gillespie. J. F. Gillespie. 
Established 1871. 


A. J. Gillespie & Co., live stock commission merchants; office, room 
15 Exchange building. 


We are prepared to make liberal advances to parties feeding stock. 
All such parties will find it to their advantage to correspond with 
us. Customers will please advise us of shipments, that we may have 
lots prepared with feed and water — arrival of stock. 

Kansas Crry, Mo., 5, 19, 1885. 
Rappal, Suns & Co., Chicago, Ills. 

GENTs: We send you to-night 12 cars, 233 cattle, acc. Bowen, 2 
ears billed H. Lawrence, and send you order by shipper. Make 
draft for $13,000.00. Cattle to-day had about 35 to 40c. to run on, 
but don’t think they will do any good. 

Yours truly, A. J. G. & CO. 


Thursday 5 to 10 lower; 2,000.* 


—_ 


* Words and figures printed in bold-face type in pencil in original, 
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659 A.J.Gillespie. T.E.Gillespie. L.J.Gillespie. J.F.Gillespie. 


Established 1871. 


A. J. Gillespie & Co., live stock commission merchants; office, room 
15 Exchange building. 


We are prepared to make liberal advances to parties feeding stock. 
All such parties will find it to their advantage to correspond with 
us. Customers will please advise us of shipments, that we may have 
lots prepared with feed and water — arrival of stock. 


Kansas City, Mo., May 20, 1885. 
Rappal, Sons & Co., Chicago, IIIs. 


D’r Str: We send you one car cattle acc. Nicholson ; 3 cars ace. 
James; 2 billed M. Munger; 14 cars for Bowen; 1 on rate, bal. di- 
rect. James wants his 2 best loads sold together. You shape other 
cattle to sell to best advantage. Bowen cattle cost to-day, 5 cars 
4.70, 2 at 4.80 and 4.85, & 3 at 4.92} & one 5.05, and a few scatter- 
ing steers, making in all 287 head. James cattle cost—2 at 4.90 & one 
4.75. We made draft on you to-day for $19,000.00 and will make 
draft to-morrow for $8,000.00, as we have not been drawing our bal- 
ances. 


Yours truly, A. J. GILLESPIE & CO. 


660 A.J.Gillespie. 'T.E.Gillespie. L.J.Gillespie. J. F. Gillespie. 
Established 1871. 


A. J. Gillespie & Co., live stock commission merchants; office, room 
15 Exchange building. | 


We are prepared to make liberal advances to parties feeding stock. 
All such parties will find it to their advantage to correspond with 
us. Customers will please advise us of shipments, that we'may have 
lots prepared with feed and water — arrival of stock. 


Kansas Crry, Mo., May 22nd, 1885. 
Mess. Rappal, Sons & Co., Chicago, Ills. 


Gents: We this p. m. send you 3 cars for James, billed as follows: 

2 Hargrave to us & one to Metcalf, Moore & Co., 57 cattle; and for 

Bowen & R., 24 cars, 442 cattle; 14 cars direct; 3 cars, A. J. Snider 

& Co.; 2 cars, Anthony; & 2 cars, M.S. Peters & Co.; 1 car, Young, 

to A. J. G. & Cu.; 2 cars, Durning & Spurgeon. We made draft on 
you to-day for $20,000 & will make one for $10,000.00 to-morrow. 
Yours, &c., A. J. G. & CO. 


L. L. Rappal: I give w'ts & price of cattle bo't to-day. T. EB. @.* 


* Words printed in bold-face type in pencil in original. 
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*30 cattle, 41,080 


20 (22) 


20 448 


A. J. GILLESPIE ET AL., &C. 


(Same date and heading as above.) 


cost 5c, 
,360 4 

27,880 4.85 
18,980 4.82} 

1,220 4; 
68,180 4.85 
20,500 4.85 
16,860 4.60 
17,800 4.60 
44,160 4.80 
42,880 4.80 
35,570 4.80 

2,060 4} 
18,420 4.60 

980 4.60 

1,190 4.80 
70,550 4.85 
46.830 5.15 
15,820 5 
46,810 4.85 
21,370 4.65 


(Same heading as letters.) 


Kansas City, Mo., Saturpay, May 23rd, 1885. 
Bought by Bowen & R.: 


*16 cattle, 15,510, 4.70 


150 in 


8 cars, 888; make draft for $9,000.00. 


21,460, 4.90 
22,830, 5.05 
20,280, 4.80 
35,420, 5.10 
13.250, Sc. 
22,510, 4.80 
15,030, 5 
4,300, 4.60 
6,060, 4.90 
1,480, 5.15 


$27,089.05 


2 cars billed Stulls & Co., 888, 8. 
1 Young to Gillespie. 
acc. Bowen direct. 


5 ae 


375 H. 


ene 


8,888 
(8 cars.) 


150 in 


8 cars. 


8 cars. 


* Words and figures printed in bold-face type in pencil in original. 
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662 A.J.Gillespie. T.E.Gillespie. L.J.Gillespie. J. F. Gillespie. 
Established 1871. 


A. J. Gillespie & Co., live stock commission merchants; office, room 
15 Exchange building. 


Weare prepared to make liberal advances to parties feeding stock. 
All such parties wi!l find it to their advantage to correspond with 
us. Customers will please advise us of shipments, that we May have 
lots prepared with feed and water — arrival of stock. 


Kansas City, Mo., May 26, 1885. 
Mess. Rappal, Sons & Co., Chicago. : 

Gents: We send you 2 cars cattle, acc. Pat. Phalan, 37 ‘cattle; 1 
ear billed Geo. Rh. Burses & Co. We also send you 5 cars ace. James, 
billed on Raye, & we send orders by shipper; also send 9:cars acc. 
Bowen, 163 cattle. We made draft to-day for $15,000.00, & will 
make one for 3,000 more to-morrow. 


Yours truly, A. J. GILLESPIE & CO. 
*Cost of Bowen cattle: 
56 cattle, 68,340, 4.90 918,800 | 204,760 Co. 
_—6hCU* 22,010, 5.00 
1s * 21,400, 4.80 204760 )918842( 45.3 
—. 17,580, 5.15 819040 
Te 1,310, 11 ‘ 
50 * 64,820, 5.10 1098000 
2 “ 2,670, 4: 1023800 


3 « 2,330, 4.85 om 
742300 


. 4,300, 4.60 , 
— a $9,188.43 614280 
163 204,760 
James’ cattle cost 5c., 43,°,", 43.00 : 
997.43. 
663 Posta! Card U.S. 
(Kansas City, Mo., May 28 m.) (U.S. postage, one cent.) 


Nothing but the address can be placed on this side. 


K. C., May 28, ’85. 
Rappal, Sons & Co., Chicago, IIlls., Union Yards. | 
GENTS: Give us expense bill of cattle sold Monday, shipped from 
here on Thursday, Friday, & Saturday, 21, 22, & 23rd of May; the 
freight is too much freight; also on the Oyster cattle that‘we sent 
letter to vou for some time ago. 


Yours, €c., A. J. GILLESPIE & CO. 


* Words and figures printed in bold-face type in pencil in original. 


A. J. GILLESPIE ET AL., &¢. 375 


A. J. Gillespie. T.E. Gillespie. L.J. Gillespie. J. F. Gillespie. 
Established 1871. 


A. J. Gillespie & Co., live stock commission merchants ; office, room 
15 Exchange building. 


We are prepared to make liberal advances to parties feeding stock. 
All such parties will find it to their advantage to correspond with 
us. Customers will please advise us of shipments, that we may have 
lots prepared with feed and water — arrival of stock. 


Kansas Crry, Mo., 5, 29, 1885. 
Rappal, Sons & Co., Chicago. 
Gents: Send you 4 cars acc. Bowen, 77 cattle, & 2 cars ace. 
Phalan, 37 cattle; made draft for $6,000.00. Have you not got some 


3 or — cattle that you have not sent us bills for ace. Bowen ? 
Yours truly, A. J. GILLESPIE & CO. 


664 Cost of cattle acc. Bowen: 
34 cattle, 38,940, 4.65. 
a 1,030, 4. 
39 “ 48,020, 4.75, 3,895.36. 


Acc. Phalan: 
37 cattle, 47,500, 3.85, 230.75. 


A. J. Gillespie. TT. E. Gillespie. L. J. Gillespie. J. F. Gillespie. 
Established 1871. | 


A. J. Gillespie & Co., live stock commission merchants; office, room 
15 Exchange building. 

We are prepared to make liberal advances to parties feeding stock. 
All sech parties will find it to their advantage to correspond with 
us. Customers will please advise us of shipments, that we may have 
lots prepared with feed and water — arrival of stock. 


Kansas City, Mo., June 1st, 1885. 
Rappal, Sons & Co. 


Gents: We made draft on you to-day for 7,000 on 110 cattle 
shipped from Netawaka, Ks., on Saturday night. We send you 10 
cars acc. Bowen, (1) one ace. Phalan, & 2 cars acc. James, & make 
draft for $14,000.00. The cattle from Netawaka should be in Chi- 
cago to-day. 


Yours truly, A. J. GILLESPIE & CO. 
* Bowen : 
48 cattle, 43,300, 4.55 35 25 
65 do. 81,310, 4.85 40 Phalan's cost, 4.872 37) 
16 do. 18,640,460 3.05 James’, l, 480 32) 
: 1, 490 35 


20 do. 23,030,4.72 4.70 
25 do. 27,140, 4.70 35 
38 do. 39,040, 4.65 


* Words and figures printed in bold-face type in pencil in original. 
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665 A.J.Gillespie. T.E. Gillespie. L.J. Gillespie. J. F. Gillespie, 
Established 1871. 


A. J. Gillespie & Co., live stock commission mundhonte: office, room 
15 Exchange building. 


We.are prepared to make liberal advances to parties feeding stock. 
All such parties will find it to their advantage to correspond with 
us. Customers will please advise us of shipments, that we may have 
ots prepared with feed and water — arrival of stock. 


Kansas City, Mo., June 2nd, 1885. 


Rappal, Sons & Co., Chicago, IIls. 
GrENts: We send you to day 9 cars—2 cars acc. Phalan, 7 i cars 


acc. Bowen. Made draft on same for $10,000.00. 
Yours truly, A. J. GILLESPIE & CO. 


* Bowen cattle cost: 


89 cattle, 118,740, @ 5.10 
19 do. 22,900, 4.80 
19 do. 21,370, 465 & $8 


127 163,010 $8,156,64 
44270 44270 
470 472} 
309890 22135 
177080 3888540. 
7890 

208069 880 
132810 | 
— 135975 
221350 : 


° Phalan’s cost: 


17 cattle, 20,620, 4.82} 
20 21,840, 4} 
1 1,350, 4} 


38 $2,093.06 
38)43810(1152 
38 


58 
38 
201 
190 


110 


* Words and figures printed in bold-face type in pencil in original. 


~— 


A. J. GILLESPIE ET AL.., &¢. 377 


666 A.J.Gillespie. T. E. Gillespie. L.J.Gillespie. J. F. Gillespie. 
Established 1871. 


A. J. Gillespie & Co., live stock commission merchants; office, room 
15 Exchange building. 


We are prepared to make liberal advances to parties feeding stock. 
All such parties will find it to their advantage to correspond with 
us. Customers will please advise us of shipments, that we may have 
lots prepared with feed and water — arrival of stock. 


Kansas City, Mo., 6, 5, 18835. 
Rappal, Sons & Co. 
Gents: Send you 7 cars to night acc. Bowen; made draft to-day 
for 7,500.00. Cattle sold to day ace. James was low. 
We are waiting for bills for 5 cars, 88 cattle, acc. James, sold at 
5.30, as you telegraphed, shipped from here on May 26th. 


Yours, &c., A. J. GILLESPIE & Co. 


“Cattle cost: ” 


27 cattle, 380.000, *1111 2, 4.60 
36 * 39,340, 1092 2, 4.70 
— = 31,060, 1460 2, dc. 
is “8 18,510, 1028 2, 4.624 
34 «4 46,570, 1369, 4.80 


136) 165,480/1216 


136 
294 
272 
228 
136 
“920 
1216 
667 Postal Card U. S. 
(Kansas City, Mo., Jun. 5, 3 p. m.) (U. S. postage, one cert.) 


Nothing but the address can be placed on this side. 


Kansas City, June 5. 
Rappal, Sons & Co., Union Yards, Chicago, Ills. 
Gents: We have been waiting for bills on 5 cars, 88 cattle, shipped 
to you from here on 26. You telegraphed sales, but have not got 
any bills yet ace. James. Please send them. 


Yours truly, A. J. GILLESPIE & CO. 


P.S.—In your bill of 3rd, 222 cattle, there is an error in commis- 
sions. 


* Figures printed in bold-face type in pencil in original. 
45—1004 
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A. J. Gillespie. T.E. Gillespie. L.J. Gillespie. J. F. Gillespie. 
Established 1871. ! 


A. J. Gillespie & Co., live stock commission merchants ; office, room 
15 Exchange building. 


We are prepared to make liberal advances to parties feeding stock. 
All such parties wi!l find it to their advantage to correspond with 
us. Customers will please advise us of shipments, that we may have 
lots prepared with feed and water — arrival of stock. 


Kansas City, Mo., June 10; 1885. 


Rappal, Sons & Co., Union Yards. 
Gents: We send you 3 cars ace. James & one car ace. Phalan & 
3 cars acc. W. P. Bowen, 59 cattle; make draft on you for $8,500.00. 


Catile are all losing money. 


Yours, &e., A. J. GILLESPIE & CO. 


668 <A. J. Gillespie. T. E. Gillespie. L. J. Gillespie. J. F. 
Gillespie. 


Established 1871. 


A. J. Gillespie & Co., live stock commission merchants ; office, room 
15 Exchange building. 


We are prepared to make liberal advances to parties feeding stock. 
All such parties will find it to their advantage to correspond with 
us. Customers will please advise us of shipments, that we may have 
lots prepared with feed and water — arrival of stock. 

Kansas City, Mo., June 9th, 1885. 
Rappal, Sons & Co., Chicago, Ills. 
GENTs: Ship 6 cars ace. Bowen. 
“2 do. ace. Phalan. : 

5 cars of Bowen’s billed to J. M. Talbot. 

2 “ of Phalan’s to J. R. Stole & Co. 

Make draft 8,500.00. 


Yours, «c., A. J. GILLESPIE ‘& CO. 
Bowen’s cattle cost : Phalan’s cost: 
82 cattle, 95,760, 1,143,* 4.87}. 28 c., 31,550, 1,126 2, 42. 
17 do. 19, 620, 1.154, 4. 723. 1 * 1,550, 4%. 
4 do. 4 "840, 1,210, 4.70. 5 “ §,720, 1,144, 4.60. . 
l do. 1.600. 1,600, 4}. 5 * 6,390, 1,078, 4.65. 


10 do. 12,390, 1,239, 5c. ~ 
39 44,210 


114 132,210 


5, ave. 4.90. 

; * @m 

1 st’g, 4}. 

2 loads (@ 4.80. 
912,542. 


* Figures printed in bold-face type in pencil in original. 
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A. J. GILLESPIE ET AL., &¢. 379 


669 Exurair 10 of T. E. Gillespie’s Testimony. 
K. A. B. 
A.J. Gillespie. T.E. Gillespie. L. J. Gillespie. J. F. Gillespie. 
Established 1871. 


A. J. Gillespie & Co., live stock commission merchants ; office, roorn 
15 Exchange building. 


We are prepared to make liberal advances to parties feeding stock. 
All such parties will find it to their advantage to correspond with 
us. Customers will please advise us of shipments, that we may have 
lots prepared with feed and water — arrival of stock. 


Kansas City, Mo., June 18, 1885. 


Mess. Rappal, Sons & Co., Union Stock- Yards, Chicago. 

Gents: We send you 4 cars, 83 cattle, acc. Bowen, & one car cows 
ace. James; will make draft for 4,500.00. We was after Irwin, 
Allen & Co. for rebate fr’t for $105.83 on 3 cars cattle shipped by 
them on May 23d. They claim they sent you a draft for same; 
will get a statement by Monday. ‘The loss is over $4,200.00, so you 
won't think we are overdrawing if acc. is over. 


Yours, «c., A. J. GILLESPIE & CO. 
Cost of cattie shipped to-day : 
20 cattle, 21,380, 4.60 488 00 
a. 1,540, 4.3 183 00 
26 “ 25,700, 4,40 773 
36 “ 39,650, 4.80 671 00. 4,267 00 
—_ 102 4,83 70 
OP inci ndiiiets aie ce $4,083 70 
7i3 183 30 
45 82 
James’ cows, 20,710, 3c. 621 39 


i 2 $4,500 00 
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670 Exurpit 10 of T. E. Gillespie’s Testimony. 
K. A. B. 


A. J. Gillespie. T. E. Gillespie. L.J. Gillespie. J. F. Gillespie. 


Established 1871. 


A. J. Gillespie & Co., live stock commission merchants; office, room 
15 Exchange building. 


We are prepared to make liberal advances to parties feeding stock 


All such parties will find it to their advantage to correspond with 
us. Customers will please advise us of shipments, that we may have 
lots prepared with feed and water — on arrival of stock. 


Kansas City, Mo., June 12, 1885. 


Rappal, Sons & Co. 

Gents: We ship 15 cars cattle acc. Bowen, 1 car acc. Phalan, & 
one acc. James, & made draft on you for $17,500, 00; will try & get 
you a statement in a day or two; have had a plenty to do for last 
week in hog yards. 


Yours, de. A. J. GILLESPIE CO. 


671 Metropolitan Hotel, Eldridge, McCoy & Co., props., cor. Fifth 
and May Sts. 


KANSAS CIry, _ June 8, 1885. 
Rappal, Sons & Co., Chie. , 
Gents: We this p. m. send 9 ears, 152 cattle, acc. Bowen ; 
. 20 ~do. ace. Sane | ; 
made draft for $10,000.00 ; have not got any bill for the 8S James 
cattle that we sent you word about. ‘Try & get us ace. sales soon. 


Yours truly, A. J. GILLESPIE & CO 
Cost of Cattle. 
JUNE 12. 
Acc. Phalan: 
a 1,062 46 
Ace. Bowen: , 
a seeecniieneeeneininieetimeuads 1,013 50 
Ss * I seein eeha latina mini 144 05 
i IEEE err ne ee 645 60 
. LER REE PR ae elle rom - 66 50 
eae  ....——— eRe 1,033 60 
. = ESTES ee emo an eee eae * 43 32 
a FREER enon atieeisiatads 1547 50 
ee iii ein “ 2.275 62 
6 * eee eae Sea Ia ne ee 1,051 50 


ee itemise 


os 


a! 


A. J. GILLESPIE ET AL., &C. 381 


ER CR Fe iter nesinncemmeeennininienin 665 28 
es EE is iiirtninncyrecscasenienenemeieiilininlial i 45 45 
Be ib iiticerncttnents cena 882 21 
86 cattle, 97,400, 4.70, 10 off............--.--- 4,567 80 
i eee 60 EERIE Cee 1,158 97 
eit cee 154 00 
259 head. Pe icetcctannictcanntinieaiteiiaaaiiintans 15,667 14 
15 cars. 


Acc. James: 


22 cattle......... spt eanptnnitinnetnemnmnnenentietiiamiaitiaiiads 900 00 
15,667 14 
1,062 46 


$17,629 60 
A. J. Gillespie. T. E. Gillespie. L. J. Gillespie. J. F. Gillespie. 
Established 1871. 


A. J. Gillespie & Co., live stock commission merchants ; office, room 
15 Exchange building. 


We are prepared to make liberal advances to parties feeding stock. 
All such parties will find it to their advantage to correspond with 
us. Customers will please advise us of shipments, that we may have 
lots prepared with feed and water — arrival of stock. 


Kansas City, June 15, 1885. 
Rappal, Sons & Co. 

Gents: We ship to-night 17 cars, 329 cattle, acc. Bowen ; 2 cars, 
46 cattle, ace. Phalan, & 4 cars, 77 cattle, acc. James, & make draft 
on you for $24,000.00; hand you slip of cost of Bowen & Phalan’s 
cattle and draw 4,000.00 on the 4 cars ace. James ; they cost 4,151.34. 
Cattle sold to-day will do some good. 


Yours, &c., A. J. GILLESPIE & CO. 
673 Cattle Shipped Acc. Bowen, June 15, ’85. 
Bo’t of— 
Peters & Co....--- S Gk Gannon 357 84 
PeRARSEGCR Ff Bee Glecanndssseiebes 105 28 
OG & eee... BE, Bee - ennenseten — 
Do. om: <a fae. weed 135 
S Be ee Gis ek FO ccnnninciiittiad tidlinae 10,307 57 
White & H.....-. aS 8 eer 4.189 65 
Re 2. Te: ncannieeiieeiieiaeiie 109 80 
a GO . Ge Ge ances 215 10 
a, Bs Be iecninmiitiiibiins 1,725 78 


329 cattle. 18,189 02 


382 THE UNION STOCK-YARDS NATIONAL BANK VS. 


. =~ 
June 17, ’85. | 
Billing a 
ET AT 8 White & Houns. 
a. pei’ Q., M. & Co. : 
S nomena RII cenit cciiemaieinteenannnnies 20,074 17 | 
Acc. Phalan: | ! 
ae Bo iittnininennemnngnnimenimnnine 319 60 
es ee ie. ee  ttenndicnncinnnnininnonwene 943 65 
Tins, i itn natinnneinne we 591 60 — 
Do. siceh elit IIIT sti eeilactaiersiectatines dicitieatninilinaaisisenremannin 30 30 
Cattle, 46, 43,520 1,885 15 © 
1 car direct. : 
1 “ billed to Borse & Co. 
Acc. James: 
i  iiieiehieeentanirnaniinniacinletncticntnitinitnivermmnniii 2621 76 
16 ee A mem 
S.. >a aaa 556 22 
> = iii aca ciatecilemtaililaiatee i ll 125 24 
$4,151 3 
3 ears J. E. Neal. : 
1 car direct. 7 —— 
65 11)11710(1064 16)18640(116 
13 11 16 | 
6 50 — — 
2 50 71 | 
84 6 16 
87 00 — — 
50 104 


674 A.J.Gillespie. T.E. Gillespie. L.J. Gillespie. J. F.Gillespie. 
Established 1871. : 


—-— oo ap 


A. J. Gillespie & Co., live stock commission merchants; office, room 
15 Exchange building. gl 


We are prepared to make liberal advances to parties feeding stock. 
All such parties will find it to their advantage to correspond with 
us. Customers will'please advise us of shipments, that we may have 
lots prepared with feed and water — arrival of stock. 


Kansas City, Mo., June 16, 1885. 


Mess. Rappal, Sons & Co. 


Gents: We ship 25 cars cattle acc. Bowen & 4 cars acc. Phalan, 
1 car acc. James, & we make draft for 32,000.00 to-night. F.J.R. & 
others have gone to the distillery & think will load 12 cars there to- — 


A. J. GILLESPIE ET AL., &¢. 383 


night. Will give you statement of cattle in the morning when we 


see how they get loaded at the distillery. 
Yours, &c., A. J. GILLESPIE & CO. 


675 A.J.Gillespie. T. E. Gillespie. L.J.Gillespie. J. F.Gillespie. 
Established 1871. 


A. J. Gillespie & Co., live stock commission merchants ; office, room 
15 Exchange building. 
— We are prepared to make liberal advances to parties feeding stock. 
All such parties will find it to their advantage to correspond with 
us. Customers will please advise us of shipments, that we may have 
lots prepared with-feed and water — arrival of stock. 
Kansas City, Mo., 6, 17, 1885. 

Rappals & Co. 

Gents: They shipped 6 cars to you from distillery & we make 
draft on you to-day for $7,000.00 more on cattle sent last night; 
hand you statement of cost of cattle yesterday. The still cattle was 
divided—6 cars to you & 6 to Rosenbaum Bros. & Co. Cost of 12 
ears, 216 cattle, av. wt., 1,235, $13,315.44. , he 

Yours truly, A. J. GILLESPIE & CO. 


*1235 

5 
. 6175 
216 


37050 
_ 6175 
12350 


133,38 | 
676 <A.J.Gillespie. T.E.Gillespie. L.J.Gillespie. J. F. Gillespie. 
Heading same as letters. 
Kansas City, Mo., June 17, 1885. 
Cost of cattle ace. Bowen & Co.: 


~ = one ay 


Cattle. W'’ts. Price. Am’t. 
RRP .) i 1,331 61 
iedint Ft a Co 1,049 58 
= Re a i i 1,188 50 
i OD icing 933 85 
| RSs 13,360 ...__- OE iis 654 64 
RS nie “ee 1.970 24 
ae a OR 878 88 

ae 76,800.....- ceili ian. 3,936 

| ns 19,760...... es 968 24 
- ase: . Gece ST Ot .euiienieeen " 6,545 65 
eee Eanes Ge medecdee 277 65 
308 cattle. $19,734 84 


i 


* Figures printed in bold-face type in pencil in original. 
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Cost of cattle acc. P. Phalan: 


ee 1,128 60 
fo ee eee ee 992 64 
ail cinetintiteienanatinn 93 84 
54 do. 62,500, Ee ea 3,046 87 
93 cattle. 5,261 95 5,261 95 
24,996 79 
5 cars. 


Made draft, $25,000.00. 


677 A.J.Gillespie. T.E.Gillespie. L.J.Gillespie. J. F. Gillespie. 
Established 1871. 


A. J. Gillespie & Co., live stock commission merchants ; 


office,. room 
15 Exchange building. : 


We are prepared to make liberal advances to parties feeding stock. 
All such parties will find it to their advantage to correspond with 
us. Customers will please advise us of shipments, that we may 
have lots prepared with feed and water — arrival of stock. 


Kansas City, Mo., June 17, ASSO. 
Mess. Rappal, Sons & Co. 


GENTs: Ship to-night 2 cars cattle acc’t James, & will wath draft 


to-morrow for $2,000.00. 
Ship for Bowen 17 cars. 
Ship “ Phalan 5;” make draft for $25,000.00 on Bowen & ae 


hand you bill of cost of same. 
Yours, A. J. GILLESPIE & CO. 


678 (Heading same as letters.) 


KANSAS am Mo., June 16, 1885. 
Cost of cattle acc. W. P. Bowen & Co. 


72 cattle, REESE ees ee Sa 3.978 60 
67 cel 3,900 40 
_ REE RI Pease ee 3,002 76 
= | ean RRRaRN eRe 110 00 
— | EN cee 2,712 25 
Rm 1,135 82 
_ 8 an a 1,043 28 
= ieee chee daisies ‘45 90 
19 * EES Ce 1,160 28 
a 12 ‘930, REL ee eae nee ee er OR 620 64 
— 120 ‘900, EERE EEE nee rar nee 6,165 90 


—_— 
‘ 


= 
{ 


A. J. GILLESPIE ET ATI.., &¢. 885 


Dents 800 6.02 cccncccnceussenin 283 95 
S S$ BRE 470..nccecncncnree 147 58 
a  o SRRRRNRRANEERR Ee 178 20 
415 
So « eee W.............n00ee 3,162 60 
ee < ? PORE 94 50 
462 $28,292 66 


25 zars. 
* Acc. Phalan: 
81 cattle, 90,795 at 4.60 & 5.05, $4,369.06. 


679 (Heading same as letters.) 


Kansas City, Mo., 6, 19, 1885. 
Cost of James cattle: 


58 centile, 1G TOR, BOB i iecricccnncenncounuaiieieie asians 863 88 
et ORI 102 

7 o— °  SameItErE RS 202 57 
a = ~ © ~ CeeReRR i: 755 32 
a SRE 114 40 
ae a RE a 177 94 
a ’S =) )6=6shl/?Y Smee oe 1,793 75 
~~? a °c 818 36 
117 ttt siseiaibideadtcamcstinnibilieaen: ome $4,828 22 


4 cattle left back here. 


113 shipped in 5 cars. 

Gents: We send 13 cars to-night and make draft for $13,000.00. 
F. J. R. has gone down to ship cars. Stillers will telegraph you to- 
morrow cost & wts. 

Yours truly, A. J. GILLESPIE & CO. 
4,828 22 
8,413 O1 


$13,241 23 
680 (Heading same as letters.) 


Kansas City, June 19th, 1885. 
8 cars acc. Bowen & Co.: 


0 ct I io iieremsireccnnnnppaamiaiiiniialiinia 950 46 
et eg Oe RS ORES: 697 97 
SB ky I Gititieren gan neneiian maine 1,049 28 
56 Bb, I Getetictcsiencecimnniiiaieainitiien 978 54 


*Words and figures printed in bold-face type in pencil in original. 
49—1004 
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; SIA TOE... cnsitenbuihehepeienchsinen eseniamenngiihocigeleeiaiabeaitasentatnibiia 702 90 
OD, EE: | . eeetteciewnenmebeiiiaaensedn 82 80 
Oe Ee cicccannccstmnetinimtiontiomeens 70 60 Ys 
Se. nenitndssncnaneniidnienenin 36 10 
De ES, endieiitanviidaiiimaain 240 56 
Be OB, ee ccnementeneene tenis 1,837 50 
8 i I ie iecttcteecncivnwentitinntineniines 084 30 
5 cattle left from Wednesday. ; 
159 cattle. $8,413 01 
-$ cars. 
*178,470. 


681 A.J.Gillespie. T.E. Gillespie. L.J. Gillespie. J. F. Gillespie 
Established 1871. 


A. J. Gillespie & Co., live stock commission merchants; office, room 
15 Exchange building. : 


We are prepared to make liberal advances to parties feeding stock. 
All such parties will find it to their advantage to correspond with us. 
Customers will please advise us of shipments, that we may have lots 
prepared with feed and water — arrival of stock. 


Kansas Crty, Mo., 6, 20, 1885. _— 
Rappal, Sons & Co. ee 
Gents: We send one car, 21 cattle, acc. Phalan, cost $4.90, 24,260 
5 
lbs.; also 101 cattle acc. James; 16 cattle, 17,260, (@ 4c., and 25 cat- 
5,200 
tle, 30,450, @ 4.85; 55 cattle, 62,940, (@ 5c. The six cars stillers 
shipped last night, 108 cattle, 134,880, 5c. half, or 3 cars to you & 3 7 
to Rosebaum Bros. & Co. Make draft for $10,000. James and , 
Bowen has gone to ship 6 cars more stillers to-night that will go on r 
this train, and make draft on them for $6,500.00. 


Yours, &e. A. J. GILLESPIE & CO. 
The balance of stillers will go to you; no more splits. 


*6,744 OO 
3,372 00 
629 40 
52 00 


nee ee 


681 40 


314,750 
172,902 


487,652 ; i 
118,874 


606,526 


* Figures printed in bold-face type in pencil in original. 


A. J. GILLESPIE ET AL., &¢. 387 


A.J.Gillespie. T.E.Gillespie. L.J. Gillespie. J. F. Gillespie. 
Established 1871. 


A. J. Gillespie & Co., live stock commission merchants; office, room 
15 Exchange building. 


We are prepared to make liberal advances to parties feeding stock. 
All such parties will find it to their advantage to correspond with us. 
Customers will please advise us of shipments, that we may have lots 
prepared with feed and water — arrival of stock. 


682 Kansas City, Mo., 6, 3rd, 1885. 
Rappal, Sons & Co., Chicago. 

Gents: We for’d 5 ears ace. Bowen & 2 cars ace. James, billed to 
Q., M. & Co. Made draft for $7,500.00; protect same. In your bill 
of June Ist, 37 cattle sold at 5.15, weighing 39,760, $2,037.64; should 
be $10.00 more; sold for acc. Phalan. See if we are not correct. 


Yours, Xe. A. J. GILLESPIE & CO. 


* Cattle to-day cost, acc. Bowen : 


15 cattle, 20,420, 4.95 
31 do. 38,150, 4.80 
16 do. 18,300, 4.70 


5 do. 5,870, 4.70 
2 3,020, 5 

2 2,340, 4} 
1 1,350, 4.80 
72 


$4,299.08 


Acc. James: 


31 cattle, 41,370, 4.90 
S do. 6,730, 4.85 


36 $2,353.53 
Load of big cattle cost 5.15—17 head. 


683 A.J.Gillespie. T.E. Gillespie. L.J. Gillespie. J. F. Gillespie. 
Established 1871. 


A. J. Gillespie & Co., live stock commission merchants; office, room 
15 Exchange building. 


We are prepared to make liberal advances to parties feeding stock. 
All such parties will find it to their advantage to correspond with 
us. Customers will pleaseadvise us of shipments, that we may have 
lots prepared with feed and water — arrival of stock. 


Kansas City, Mo., June 4, 1885. 
Rappal, Sons & Co., Chicago, IIls. 


GENTs: Send you one car cattle ac. James & 10 cars, 174 cattle, 
ac. Bowen. Make draft for $12,500.00 on the lot. The 156 Colo- 


* Words and figures printed in bold-face type in pencil in original. 
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rados sent to-day cost 4.90, & I think you will have some hard work 


to get them to pay out. 
Yours, &c., A. J. GILLESPIE & CO. 


T. E. G. 


A. J. Gillespie. T.E. Gillespie. L. J. Gillespie. J. F. Gillespie. 
Established 1871. | 


A. J. Gillespie & Co., live stock commission merchants; office, room 
15 Exchange building. 


We are prepared to make liberal advances to parties feeding stock. 
All such parties will find it to their advantage to correspond with us. 
Customers will please advise us of shipments, that we may have lots 
prepared with feed and water — arrival of stock. 


Kansas City, Mo., 6, 22, :188-. 


Rappal, Sons & Co. 
Gents: Ship 3 cars to-night ac. Phalan. There was a very light 


run here to-day. Made draft for $3,000.00. Cattle cost: 55 cattle, . 


63,420, @ 4.85, 33,075.87. 


Yours, &c., A. J. GILLESPIE & CO. 
Stillers shipped Saturday night 108 cattle, 132,484, @ 5c., $6,624.24. 
* 540; ave., 1,134. 1,227. 


684 A.J.Gillespie. T.E.Gillespie. L.J.Gillespie. J. F. Gillespie. 
Established 1871. 


A. J. Gillespie & Co., live stock commission merchants ; office, room 
15 Exchange building. . 


We are prepared to make liberal advances to parties feeding stock. 
All such parties will find it to their advantage to correspond with 
us. Customers will please advise us of shipments, that we may have 
lots prepared with feed and water — arrival of stock. , 


Kansas City, Mo., 6, 23, 1885. 
Rappal, Sons & Co. : 
Gents: We ship to-night 14 cars, as per list enclosed; also will 
ship 6 cars from still; will send wts. to-morrow. Make draft to- 
—_ for $16,000.00, & will get off balance to-morrow & make draft 
on them. 


Yours, «c., A. J. G. & CO. 


* Words and figures printed in bold-face type in pencil in original. 
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A. J. Gillespie. T.E. Gillespie. L. J. Gillespie. J. F. Gillespie. 
Established 1871. 


A. J. Gillespie & Co., live stock commission merchants; office, room 
15 Exchange building. 


We are prepared to make liberal advances to parties feeding stock. 
All such parties will find it to their advantage to correspond with 
us. Customers will please advise of shipments, that we may have lots 
prepared with feed and water — arrival of stock. 


Kansas City, Mo., June 23rd, 1885. 
Cattle bought for ac. Bowen & Co.: 


20 catia, BAe, Glen cancccccnceccsimniinnenn 988 80 
B08 i iicientindn caniceusimeiiinninalals 814 66 
0 * FT etieennwcce enemies 1,108 00 
a. «I A 2,571 21 
SD © . Fe Se ittiesenccnncesennnn 1,171 60 

I iiviciincisicmeincnsiaasiiiecmen aes 465 60 
S6 * GER, Gi cascnsoss- ~nene weenninnaiiieedaaiitioiiis 2,387 12 
154 cattle. $9,506 99 

2 left back. 

8 cars. 


685 1 car acc. Phalan: 


Be GU Se, GHEE ecescncoccuncnsous 1,267 55 
1 left back. 
2 cars ace. James: , 
a ee GD ttitieecnnceteene 1,978 00 
3 cars to-night ac. Bowen & Phalan: 
ee I Sie cetrceecenincnesicmmaieies 2,455 96 
eB ee cetetenendnnndeinia 2,797 60 *1349 1287 
| ine a 60 40 
a i thktiniencenle 1,591 35 
101 6,905 31 


53 shipped ; balance left. 


48 will be shipped to morrow. 
Draft to-day for $16,000.00 


* Figures printed in bold-face type in pencil in original. 
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A. J. Gillespie. T.E. Gillespie. L. J. Gillespie. J. F. Gillespie. 
Established 1871. 


A. J. Gillespie & Co., live stock commission merchants ; office, room 
15 Exchange building. | 
We are prepared to make liberal advances to parties feeding stock. 
All such parties will find it to their advantage to correspond with 
us. Customers will please advise us of shipments, that we may have 
lots prepared with feed and water — arrival of stock. 


Kansas City, Mo., 6; 24, 1885. 
Rappal, Sons, & Co. . 

Gents: We ship or forward 2 cars cattle that Bowen bought at 
Paola; 1 car, 17 cattle, that was bought here; also for'd the 3 cars 
that was left back of Bowen’s & Phalan’s; put in 6 more cattle ; 
made draft on 6 cars stiliers shipped last night for $6,500, & on 
cattle to-day & yesterday for $9,000.00. The weather ‘to-day and 
yesterday — very bad; rained all day. James thinks you give his 
cattle away yesterday at 3}. ) : 


Yours, &c., A. J. GILLESPIE & CO. 


686 A.J.Gillespie. T.E.Gillespie. L.J.Gillespie. J.F.Gillespie. 


Established 1871. 


A. J. Gillespie & Co., live stock commission merchants ; office, room 
15 Exchange building. , 


Weare prepared to make liberal advances to parties feeding stock. 
All such parties will find it to their advantage to correspond with 
us. Customers will please advise us of shipments, that we may have 
lots prepared with feed and water — arrival of stock. 


Kansas City, Mo., 6, 24th, 1885. 


Cattle bought acc. Bowen. 
Stillers sent yesterday. 


ea SONI oe eciesiiniesvinipaiicatiitiialntidtltiiitciais . 6,573 10 
Cattle from Paola: ; 
a creer eniecicesinnenisiinsintiienivinsiiciaiaidi aie - 2,356 64 
ee Oey Cintecele - 1,061 10 
ies Fa Si cccnersinsenrencetiennaiieieiaiciaiaiaeaia iit tliiaciinas 56 50 
6 EG ee ee . 182 75 
Be . I i erewinints cieapenindaiial adeno Gan 1,017 31 
| $4,674 30 
Bill last night ace. Phalan & Bowen: ) 
See CU, —_—._-_... <aimnindiniineanentotiniinaial neal iii 6,905 31 
Fee erinicriarecinianrciisnnniiniilllibiiliiii diate eit . 38018 
107 3 : 7,285 49 


53 ship- yesterday. 
54 “ to-day. 


A. J. GILLESPIE ET AL., &¢. 391 


687 A.J.Gillespie. T. E. Gillespie. L.J.Gillespie. J. F. Gillespie. 
Established 1871. 


A. J. Gillespie & Co., live stock commission merchants; office, room 
15 Exchange building. 


We are prepared to make liberal advances to parties feeding 
stock. All such parties will find it to their advantage to correspond 
with us. Customers will please advise us of shipments, that we may 
have lots prepared with feed and water — arrival of stock. 


Kansas City, Mo., 6, 25, 1885. 
Rappal, Sons & Co., Chicago, Ills. 

D’r Str: We ship you to-night 5 cars cattle; 2 cars acc. James, 40 
cattle, cost 5.12}; one car ace. Phalan, 21 cattle, @ 5c.; Bowen’s, 2 
cars, 40 cattle, (@ 5c. We make draft to-day for $6,000.00. F. J. R. 
& James went to Leavenworth to-day to buy the Glucose cattle. 


Yours, &c., A. J. GILLESPIE & CO. 


A. J. Gillespie. T. E. Gillespie. L. J. Gillespie. J. F. Gillespie. 
Established 1871. 


A. J. Gillespie & Co., live stuck commission merchants; office, room 
15 Exchange building. 


We are prepared to make liberal advances to parties feeding stock. 
All such parties will find it to their advantage to correspond with us. 
Customers will please advise us of shipments, that we may have lots 
prepared with feed and water — »rrival of stock. 

Kansas City, Mo., June 26, 1885. 
Rappal, Sons & Co., Chicago. 

Gents: We ship from here 13 cars for Bowen & Co., as per state- 
ment, & 4 cars ace. Phalan ; make draft for $20,000,00 on same. They 
will load at the still the balance—think about 8 cars; will give 
weights to-worrow. They closed trade to-day for 1,900 cattle at the 
Leavenworth Glucose Works & think will commence shipping at 


once. 
Yours truly, A. J. GILLESPIE & CO. 


688 Metropolitan Hotel, Eldridge, McCoy & Co., props., cor Fifth 
and May Sts. 


Kansas City, Mo., June 26, 1885. 
Messrs. R. & Sons. 

Gents: The last 8 cars stillers went last night. Do the best you 
can on them. We think they are best by 25 cts. per hundred. We 
bought the Gluecast cattle at Leavenworth, 5 cts., & keep us well 
posted ; 20 cars of them to-day. Let us know how the runs is as 


well as you can. 
A. J. GILLESPIE. 


392 
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K. C., June 26, 1885. 
Bought for W. P. Bowen, G. & Co.’s Ac. 


Seller. No. | Weight. | Price. | Div. | Scale. | Block. | Pen 
| 
Alexander _._...__- 42 50,830 5.40 | *1,210 | Re Nee MRT 2,744 | 82 
pee Pisrenna 32| 39,720 r 1,241 ---- _..| 2,144 | 88 
Saints 1 900 6 | es See 42 | 75 
ge NS a? 1 800 ay, MRIS TY Se, 88 | OO 
A. C. Shinkle -__. _- 15| 19,060] 6.40] 21,270 |........| 1,029 | 24 
We iia 1 aS eee See 47 | 5 
A. C. Morrison _-- ~~ 29 36,230 5.35 1,249 | oneene -| 1,938 | 30 
_ rea 3,000 ee to. uae RR) 142 | 50 
a ee 36 45,000 5.35 1,250 |..... _| 2,407 | 50 
Peters & Co, .-.---- l 1,010 —— EEE 42 | 92 
Mountjoy, M. & Co... 20 21,760 4.85 RGSS | .coct.-- 1,055 | 36 
McCoy & W._------ | 1,440 Be. ssinssaisiatitlae Miceit iad 72 | 00 
ee 15| 18,730] 6.30} 1,246)|.--..--.| 992 | 69 
i tial 20 24,210 5.35 | as 1,295 | 23 
Campbell, L. & Co. -- 17 | 22,800 5.50 se 1,254 | 00 
eter | 3]: see EEE 102 | 00 
Stoler & Co.__-..--- ee RA CO 
| 238 | rattle | $15,459 | 69 
13 cars. 


Yours, &ce., 


690 


A. G. GILLESPIE & CO. 


Kansas Clty. 


Bought for P. Phalan, June 26, 1885. 


: | | | 
Seller. | No. | Weight. | Price. Div. Seale. | Block, | Pen. 
| | 
eee See icine de 
6 a | 25,680 | 4.85 | *1.1976% |... _.. 1,245 | 428 
Stoler & Co... --- | $85] 44,020 6.30 | 1,287 |........| 2,888 | 06 
eae: | 22.920; 6.40| 2,273 |........| 1,287 | 6 
| 75 | 4,816 | 22 
} 
4 cars. 


Yours, &c., 


* Billed direct. 


A. J. GILLESPIE & CO. 


* Words and figures printed in bold-face type in pencil in original. 
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691 A.J.Gillespie. T. E.Gillespie. L.J.Gillespie. J. F. Gillespie. 
Established 1871]. 


A. J. Gillespie & Co., live stock commission merchants; office, room 
15 Exchange building. 


We are prepared to make liberal advances to parties feeding stock. 
All such parties will find it to their advantage to correspond with us. 
Customers will please advise us of shipments, that we may have lots 
prepared with feed and water — arrival of stock. 


Kansas City, Mo., 6, 27, 1885. 
Rappal, Sons & Co., Chicago, Ills. 

D’r Str: We ship to-night 205 cattle acc. Bowen, as per state- 
ment: 120 eattle acc. Phalan; made draft on the 2 lots for 
$20,500.00. Give you wts. of stillers that went last night, & made a 
draft to-day on them for $9,300.00; could not get cars at l1lworth 
to-day; will try & get a train out Monday. 


Yours, «&e., A. J. GILLESPIE & CO. 


692 Phalan, June 27, 1885. 
sntiiticsiaatilaninantiiiatines a , 
Seller. No. | Weight. | Price. | Block. | Pen. 
Gs Se Ge GA Gi a Ge os ces ee ee 17 20,480 | 54 1,049 | 60 
G.&S “ ccietiiiiibisastisiniasanidadialiie 1470 | 4.00 58 | 80 
ie GO Dic endian nities iii iis 22 | 24,160 | 4.90 1,183 84 
Me os spits: eoieiee niin ee aaa 38 47,650} 5} 2.501 | 62 
0 OO. unttitinneea St See 1,952 | 25 
ORR NTE Ses Rs 1,260 | 3) 44 10 
4 = ccs eens cies | 2 2, 100 | 4.00 84 (OW 
ee | Sapper 
SED inncnes casino 
| 
Ace. W. P. Bowen, June 27th, 1885. 
Seller. | No. Weight. Price. Div. | Seale. | Block. | Pen. 
! 
neni ee . —— —_ cueeennemmemns ———— | a _ vielen 
A. J. Snyder& Co...) 65 90,960 5.60 |. *1,297 |........| 5,093 | 76 
ae — y 4 2,510 i aon 125 | 50 
OE cimoscorian 21,100 eg, SS Pee 991 | 7 
mocked oad 2 sa | ee ee 98 | 23 
Gregory  ) eee 53 | H0,530 3 ete er 3,117 | 29 
5S. & N. G. & Co..-. 36 | 44,060 5.35 DE Venues enue | 2,357 | 21 
z + hae 3 3,160 SS a ee eee | 150 | 10 
English & Co.......| 15 20,600 5 62) B. DIS | .caccoc-| 5,366 | 76 
Roo ee [oo CO" ey Somes: oss ane | 157 | 00 
a Oi GK wennont 5 5,990 S39 =a meted! S11 48 
| | | 
| 205) 254,140) * ($13,561 | 02 
} 


13 cars, 11 OK 


* Pigures printed in bold-face type in pencil in original. 
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146 Cattle Acc. Bowen, June 26, 1885. Stillers. 


Seller. No. | Weight. | Price. | Div. | Seale. | Block. | Pen. 
| | | | ; 
| | | | : 
Di siicientinininnt | eh) pemmee 1° oo Eee 
4 1,805 | 8) |.--------|--------| 45 | 67 
| | 
| | | | gr | 
| 146 | | | | | $9,806 | 3: 


8 cars. 
D’ft for 9,300.00. 


693 <A.J.Gillespie. T.E.Gillespie. L. J. Gillespie. J. F. Gillespie. 


Established 1871. 


A. J. Gillespie & Co., live stock commission merchants ; office, room 
15 Exchange building. 


Weare prepared to make liberal advances to parties feeding stock. 
All such parties will find it to their advantage to correspond with 
us. Customers will please advise us of shipments, that we may have 
lots prepared with feed and water -— arrival of stock. 


Kansas Crtry, Mo., June 29, 1885. 


Mess. Rappal, 8. & Co., Chicago, Ills. 

GENtTs: We ship 10 cars to-night ace. Bowen & make draft for 
$13,000.00. Enclosed find bill of cost & wts. F.J.R. & A. J. G. 
went to Leavenworth this morning & expect to ship a train from 
there to-night, & Phalan will ship a few from Liberty, Mo.; think 
4 cars. 

I won’t say any more about the James cattle, & would not 
have mentioned it if — had known some one else had been harping 
on it. Will wait until Phalan comes in, & let him harp on his. 
The first words will be, Oh! my God, Tom, not so bad. He was 
told here. After he bought them he did not think so. 


Yours, «c., A. J. G. & CO. 
T. E. G, 
694 Planters’ House, J. B. Lamber, proprietor. 


LEAVENWORTH, Kansas, June 29, 1885. 
Mess. Rappal, Sons & Co., Chicago, IIls. 

Gents: We ship from here twenty cars of good cattle—384 head ; 
weight, 448,024 lbs.; you keep them in two five-car bunches and 
one ten-car bunch. These are good cattle, and Mr. Fred. Rappal 
says for you to try and get 5.90 for them. We think we will ship 


twenty cars to-morrow. There is draft to-night for $22,401.20. 
Yours truly, A. J. GILLESPIE & CO. 


oe 


A. J. GILLESPIE ET AL., &¢. 395 


A.J.Gillespie. T.E.Gillespie. L.J.Gillespie. J. F.Gillespie. 
. Established 1871. 


A. J. Gillespie & Co., live stock commission merchants; office, room 
15 Exchange building. 


We are prepared to make liberal advances to parties feeding stock. 
All such parties will find it to their advantage to correspond with 


> us. Customers will please advise us of shipments, that we may have 
lots prepared with feed and water — arrival of stock. 
Kansas City, Mo., 6, 30, 1885. 


Rappal, S. & Co., Chicago. 

Gents: We ship 9 cars ace. Bowen to-night, & hand you bill of 
cost; make draft for $10,000.00. Phalan shipped 3 cars, 54 cattle, 
from Liberty last night, & we make draft to-day for $3,000.00; 54 
cattle, 62,010, (@ 4.85. ' 

Yours, «c., A. J. G. & CO. 


* 62,010 
4.85 


695 Bought Ac. Bowen & Co., Jime 29, 1885. 


196 cattle. 


ee eee = ee ee oo 


Seller. No. | Weight. | Price. Div. | Seale. | Block. | Pen. 

Benne Vv ee $9 54.000 5.15 he | 2.781 OO 

McCoy & Co........| 8 42,780 5.4 1,256 # | ....... 2352 90 

Do. noone 18 92 330 5,40 D.BGOS i ccceacet Lae | & 
Metealf, M. Co._ ._- 51 70,200 5.50 Det cascannt fe 

Do. eel 3 330 5 Jae? ge eee | 153 | 18 

Campbell, L. & Co. 4] 51.180 5.35 Ft 2 eer. 9 738 | 13 

1% | =18.002 «O08 


* Figures printed in bold-face type in pencil in original. 
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Ac. Bowen, June 30th, 1889. 


9 cars. 
i | 
Seller No. | Weight. | Price. | Div. | Seale. | Block. | Pen. 
| | | 

ONG: scciciniiainliat | 14] 16,600] 5 cae itches 780 
ee oe i 79 | 65 
A ST es 35,750 | RE, 
_ fs ] - jo), a = 59 | 80 
McCoy & N. ......| @ 25,180 | S|, eS: ee ee 
ite 26s 4 GA woontind | 1,090 | SY Tiss ss iiieiaicsiiibial Muaietgidbliaandil 47 | 96 
morse & Coe. .nce conc! 3 44,820 5.35 core Terms Fe 
idan 2 "a ee Romerin ae 94 | 05 
oe | ae ee Snaiiens 1,244 | 94 
Stoler & Co. -......|; 21 23,260 | 5 spindles abate 1,163 | 00 
- eee oo 5 0,540 4 70 ee ne ace 250 Qs 
ee 2 2,500 | 5 ee CES 129 | 50 
-..: Yeaseuel l a 52: | 65 
M. & Bon ean s {1 = og Se 415 | 68 
Rs Bs Br Dias 3 3,810 8 EE: Aan nE i 179 | O7 

11 | that was | left yest erday. 
173 | cattle, 9 on | 10,078 | 12 
| 


696 A.J.Gillespie. T. E.Gillespie. L.J.Gillespie. J. F. Gillespie. 
Established 1871. 


A. J. Gillespie & Co., live stock: commission merchants ; office, room 
15 Exchange building. 


We are prepared to make liberal advances to parties feeding stock. 
All such parties will find it to.their advantage to correspond with 
us. Customers will please advise us of shipments, that we may have 
lots prepared with feed and water — arrival of stock. 


Kansas City, Mo., July 1st, 1885. 
Rappal, Sons & Co., Chicago, IIls. 


GENTs: We Cae you bills of cattle bought to-day, & make draft 
for $18,800.00 on same. 


Yours, &c., A. J. GILLESPIE & CO. 
Acc. P. Phalan, July ist, 1885. 
5 cars. 
Seller. No. | Weight. | Price. | Div. | Seale. | Block. | Pen. 
G. Reed & Co...---. i 6,388! 80 
| *6,160 
| 228 


* Figures printed in bold-face type in pencil in original. 
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Acc. W. P. Bowen, July 1st, 1885. 
183 cattle, 10 cars. 


Seller. No. | Weight. | Price. | Div. Seale. | Block. | Pen 
| 
oneness eee —_—_| —_|—— 
2 Sa ee 40 50,850 | 5.40 Seen PN 29745 | 90 
ae 52 69,240 | 5.42} |... od~dhenum aaa. 
ee RS te 17 fe ee RR eee 991 | 64 
oe 17 ees Oe ge peetpne 1.095 | 64 
Oe 39 48,480 | 5.40 |...... ae) ieee 2,617 | 92 
, = | | 
McCoy i Ce 11 ee A cee, beets ccc 727 | 69 
a ae RRR Geen 152 | 11 
a ee | 3 8,700 | 4.90 53j.......... ae 181 30 
OR. OGOriucicmer 3 ee ay * ea eer: | 122} 60 
183 4 | $12,390 | 96 
| 


697 A.J.Gillespie. T.E. Gillespie. L.J.Gillespie. J. F. Gillespie. 
Established 1871. 


A. J. Gillespie & Co., live stock commission merchants ; office, room 
15 Exchange building. 


We are prepared to make liberal advances to parties feeding stock. 
All such parties will find it to their advantage to correspond with 
us. Customers will please advise us of shipments, that we may have 
lots prepared with feed and water — arrival of stock. 


Kansas City, Mo., 7, 13, 1885. 
Rappal, Sons & Co., Chicago IIIs. , 

Gents: We for’d 18 cars to-night acc. Bowen and one acc. James. 
Market very hard here. They think they got these cattle low down. 
We made draft to-day for 16,500.00 & one for $6,000.00, making 
22,500.00 on the 19 cars; think will have your statement done by 
to-morrow. 

Yours, &c., A. J. GILLESPIE & CO. 


*James’ cattle cost 4.85. 


* Words and figures printed in bold-face type in pencil in original. 
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698 W. P. Bowen, July 3d, 1885. 
18 cars. 
| | 
Seller. r No. | Weight. | Price. | Div Seale. _ Block. Den. 
sis iasiitihideiteaiteiatiatineea Liiieiailedsinies osenicenel — 
Q., M. &C “ae 46,990 i in Saas 
slain dices anld 37 | 43,390 + Le Ke 
ee ee fee otk! 7 eee ee 
Snider & Co._...-- | 631} 77,630 i secre Meecmernres Ae 
a! ee 18 | 24.520 | iieiiiiiiovm-..: a. 7 
SS er ob | 44.440 I i . | 2.2934 | 22 
“a on a | oe, 7s ee 119 | 23 
TT cco) WO) GRO) Ge bnccweces eniecinind 985 | 44 
Wood Bros,_.....-.| 2 | Sieet GOO Leowns aioe 92 | 84 
ee | ae 9,520 | 4.85 SBE ae 461 | 72 
pte ee 2 | 1,950 | 4.35 |_.-- celal 84 82 
waa ree ee CCC UD eee an 
ph EE 2 | ¥.350} 44 MELONS AGEL 
Oe ee ee Ee. a ce ae 
capa a et ee ee 
43 | | | | 21,382 | 01 
19 | | | | 
| 
*10 off. 
699 Planters’ House, J. B. Lamber, proprietor, Leavenworth, 
Kansas. 


», 1885. 
Mess. Rappal, Sons & Co., Chicago, Ills. 
GENTS: We ship from here to-night 20 cars cattle, 379 head, 
455,026 Ibs.—draft $21,751.80; will ship twenty cars more to-mor- 
row if we can get cars. Mr. Fred. Rappal says to cut out two or 
three cars of the biggest cattle to sell separate. He also gave in- 


structions to shipper, and he will tell you. 
21147.* 


Yours truly, A. J. GILLESPIE & CO: 


A. J. Gillespie. ‘T. E. Gillespie. L. J. Gillespie. J. F. Gillespie. 
Established 1871. , 

A. J. Gillespie & Co., live stock commission merchants ; office, room 
15 Exchange building. | 

We are prepared to make liberal advances to parties feeding stock. 

All such parties will find it to their advantage to correspond with 


us. Customers will please advise us of shipments, that we may have 
lots prepared with feed and water — arrival of stock. 


| Kansas City, Mo., 7, 6, 1885. 
Rappal, Sons & Co., Chicago. 


Gents: Hand you statement of ace. & add on the last two lots of 
June that was sold on July 2 & 8—173 cattle & 185 cattle—clearing 


* Figures printed in bold-face type in pencil in original, 


A. J. GILLESPIE ET AL., &¢. 399 


up all cattle here. In your bill of 173 cattle, sold July 3d, there is 
& error on the 36c.; 46,970, 5.40, should be $2,536.88. You have it 
$2,436.38. Wechange your bill & make the nett 100 more. We 
make draft to-day for $2,500.00; shipped vesterday 20 cars from 
Leavenworth, & will ship a train to-day. There is but few cattle 
here to-day, & have not got anything yet, only part of a load. 

Hopirg you will find this all correct, we remain yours, &c., 

A. J. GILLESPIE & CO. 


Part of statement in another letter.* 
700 A.J.Gillespie. T. E. Gillespie. L.J.Gillespie. J. F. Gillespie. 
Established 1871. 


A. J. Gillespie & Co., live stock commission merchants; office, room 
15 Exchange building. 

We are prepared to make liberal advances to parties feeding stock. 
All such parties will find it to their advantage to correspond with 
us. Customers will please advise us of shipments, that we may have 
lots prepared with feed and water — arrival of stuck. 


Kansas Crry, Mo., 7, 6, 1885. 
Rappal, Sons & Co., Chicago. 

Gents: We ship via C. & A. one car, 22 cattle, ace. Bowen. He 
could not get any good cattle, & he thought he would try a load of 
big cattle. They weigh 907, at 34. We make draft on same for 
600.00. 

Yours, &ce., A.J. GILLESPIE & CO. 


A. J. Gillespie. T. E. Gillespie. L. J. Gillespie. J. F. Gillespie. 
Established 1871. 
A. J. Gillespie & Co., live stock commission merchants; office, room 
15 Exchange building. 

We are prepared to make liberal advances to parties feeding stock. 
All such parties will find it to their advantage to correspond with 
us. Customers will please advise us of shipments, that we may have 
lots prepared with feed and water — arrival of stock. 


Kansas City, Mo., 7, 17, 1885. 
Rappal, Sons & Co., Chicago, Ills. 

GrENTts: We ship 10 cars ace. Bowen, & give shipper orders to get 
there Thursday. Hand you bill of cost of same, & make draft for 
$12,000.00. F. J. R. & Jno. G. will get out the last of Gluecos- cattle 
to-day. 

Yours truly, A. J. GILLESPIE & CO. 
*38 )49670(1307 
38 


es 


116 
114 


270 


* Words and figures printed in bold-face type in pencil in original. 
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701 
Established 1871. 


15 Exchange building. 
us. 


Rappal, Suns & Co., Chicago, Ills. 


$8,000.00; hand you statement of same. 
that am’t from their draft yesterday. 
blue; market to- bad. 
Yours, &c., 
W. P. Bowen, July 8, 1885. 


7 cars. 


— ee 
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A.J. Gillespie. T. E. Gillespie. L. J. Gillespie. J. F. Gillespie. 


A. J. Gillespie & Co., live stock commission merchants ; office, room 


We are prepsred to make liberal advances to parties feeding stock. 
All such parties will find it to their advantage to correspond with 
Customers will please advise us of shipments, that we may 
have lots prepared with feed and water — arrival of stock. 


Kansas City, Mo., 7, 8, 1885. 


Gents: We send you 7 cars to-night and make draft on same for | 
We made draft to-day for 
$10,000.00 on cattle shipped from Leavenworth. They deducted 
Boys here to-day are a little 


A. J. GILLESPIE & CO. 


_- ' : 
Seller. No. | Weight. | Price. | Div. Seale. | Block. /Pen 
| B | 
a | : mae NER: i ‘ 
Oyster, Jr... .....- 71 | 96,265 1 ~ ed } seaniiain | 5,055. | 91 
Campbell ---.. --- | EE Se 0 ee cts 640 | 92 
nan 34 | 44,000 | 5.10 |----|_--2.-. 2,244 | 00 
, Te Se oe cee 52 | 20 
117 | 87.993 | 03 
10 left from yesterday. *500 | 
128 cattle, 7 cars. 8,493 
| 


* Nigures printed in bold-face type in pencil in original. 


A. J. GILLESPIE ET AL., &¢ 


702 W. P. Bowen, July 10th, 1885. 


° 12 cars. 
e lage 7” | ae 
Seller. No. | Weight. Price. | Div. ns Block. | Pen 
} 
J.R.Stoler & Co...| 3 | 3,920 4.90 |....-. | weewe | 192] 08 - 
Irwin & Co.__-- one 13 | 18,400 Se Susniens A sniionl | 965 | 0O 
oY Xo ene 22 | 27 O40 GT i cs ween 1,324 06 
Meteaii & M. Co. -- 2 | 3,370 | ee | 188 | 72 
ag ee 5 | 6,510 @ Bitte i 825 | 50 
McFarland___- 21 | 19,690 | cy ee See | 866 | 36 
os ailiaitta al 3 | 2 O70 | eer See 89 | Ol 
i , Se 43,420 | Oe | 2,019 | 03 
ee SN 22,370 | & ee Ot lisiiils | 1,006 | 65 
Keys & Co.. 19 21,430 zx 2 ee 4 | 35 
+6 aR ee ee 4 4,550 4 Gp a | 197 | 92 
Means & Son_...-.-- 18 | 21,430 = | eer teenie | O17 | 97 
Wel cendsidensiasinia 6 | ame. | @iRbaws we | 825 | 44 
ith ROP RR SEO i 4,650 ete eer 197 | 62 
ee ae ad 2 | ee OS as | 40 
M. & Son...... 14 | 15.160 —— Ea §82 | 20 
Wood & Bro... - 35 40.000 | 3 2 ae Pee a 1,940 
ee a ee l G60 | Rect 44 | 64 
255 | cattle. | 12,436 | 80 
| 263,830 | 
= | 261,080 | 
j = i 
| 235) 2,750(113 | 
703. =A.J.Gillespie. T.E.Gillespie. L.J.Gillespie. J. F.Gillespie. 


Established 1871. 


A. J. Gillespie & Co., live stock commission merchants; office, room 
15 Exchange building. 


We are prepared to make liberal advances to parties feeding stock. 
All such parties will find it to their advantage to correspond with 
us. Customers will please advise us of shipments, that we may have 
lots prepared with feed and water — arrival of stock. 


Kansas Crry, Mo., 7, 10, 1885. 
Mess. Rappal, Sons & Co. 
Gents: We send you 12 cars ace. Bowen and 7 cars acc. James 
to-night; hand you bill of Bowen’s; make draft for 18,000.00 on 
the 19 cars. James has sorted his cattle here & sold out 30 head 


here; draft on James, 7 cars, $5,500.00. | 
Yours, &e., A. J. GILLESPIE & CO. 


The 4 cars ace. James cost 4.60, & bulls 2c., cows 23. 


51—1004 
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A. J. Gillespie. TT. E. Gillespie. L. J. Gillespie. J. F. Gillespie. 
Established 1871. 


A. J. Gillespie & Co., live stock commission merchants ; office, room 
15 Exchange building. 


We are prepared to make liberal advances to parties feeding stock. 
All such parties will find it to their advantage to correspond with 
us. Customers will please advise us of shipments, that we may have 
lots prepared with feed and water — arrival of stock. 


Kansas City, Mo.,.7, 11, 1885. 
Rappal, Sons & Co., Chicago, IIls. 

Gents: We send you 3 cars, 72 cows, acc. James that he picked 
up. They cost about 2.45. He thinks they ought to make more 
than good cattle. Give us net in telegram. We make draft for 
$1,500.00. Please honer. 

Yours, &c., A. J. GILLESPIE & CO. 


. 704 A.J.Gillespie. T.E.Gillespie. L.J.Gillespie. J.F.Gillespie. 
Established 1871. | 


A. J. Gillespie & Co., live stock commission merchants ; office, room 
15 Exchange building. 


We are prepared to make liberal advances to parties feeding stock. 
All such parties will find it to their advantage to correspond with 
us. Customers will please advise us of shipments, that we may have 
lots prepared with feed and water — arrival of stock. 


Kansas City, Mo., 7, 13th, 1885. 
Rappal, Sons & Co. 
Gents: We hand you cost & order for 3 cars. The shipper went 


off & did not get order. We make draft for $2,200.00 on same; the 
run of cattle here to-day light. 


Yours Xc., A. J. GILLESPIE & Co. 


A. J. GILLESPIE ET AL., &¢. 


W. P. Bowen, July 13th, 1885. 


3 cars. 
| | | | | 
Seller. No.! Weight. Price. | Div.| Scale.! Block. Pen. 
oe ae ae c. 
| re 
Re 3. Be ncancens 58 | 59,620 | 3.70 |----|.----. 2,205 | 94 
aa OS] 4200 | SO. hencclesunen | 127 | 80 
|—663 2,333 | 74 
4 | 
89 
58)59620(1028 
58 
162 
116 
460 
464 
eo 
705 W. P. Bowen & Co., July 14, 1885. 
22 cars. 
Seller. No. Weight. Price.) Div, 'Seale.| Block. | Pen. 
LHASA TOE = |, 
i i 57 66,580 | 5.10 |...... ees 8,393 | 03 
a ae aS 75 07,800 |. G38 licen | eet « Gees OF 
ee eet Rana 54 70,490 | Gh Emneeibecnions 8,699 | 67 
hs i iets 16 3 meee eee 1,077 | 96 
ee een 2 2,940 | 5 emnianmattiibcineuiie 147 | 00 
i Os cen see 14 16,700 | GOO Cicesisieatiin 822 | 71 
‘ inelaa3 107 197 60D | OOO iccntns licens 6,253 | 87 
“ Silat eal 56 36016 tees 3,557 | 00 
v6 seiainiiiedl 18 22.480 | 5.20 1,168 | 96 
*18)398(22 | 24,616 | 15 
6 | | 
38 | 
32 | 
| | | 
| | 


486.010 
354 


*Figures printed in bold-face type in pencil in original. 
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A. J. Gillespie. TT. E. Gillespie. L.J. Gillespie. J. F. Gillespie. 
Established 1871. 


A. J. Gillespie & Co., live stock commission merchants ; office, room 
15 Exchange building. 


We are prepared to make liberal advances to parties feeding stock. 
All such parties will find it to their advantage to correspond with 
us. Customers will please advise us of shipments, that we may have 
lots prepared with feed and water — arrival of stock. 


Kansas City, Mo., 7, 14, 1885. 
Mess. Rappal, Sons & Co., Chicago, IIls. , | 


Gents: We ship to-night 22 cars cattle via Hannibal R. R. and 
make draft for $24,500.00. They cost as per bill enclosed. Hoping 
they will strike a good market, we remain, 


Yours truly, A. J. GILLESPIE & CO. 
706 W. P. Bowen, July 15, 1885. 
5 cars. 
Seller. No. | Weight. Price. | Div. |Seale. Block. | Pen, 
moCoy & N.......... | 3 8,500 5 en Se | 175 | 00 
: oe een ee fa ae eee 
Gantt Biticcccnen| =H 19,680 660 |......|.on.t ° O21 
he REE oe a 1,420 4c. | | | 
W. & Holmes... ..-- 57 66,020 GD Eicsel encase! Cee | 06 
94) 112,600 | | 6,459 | 99 
94)110410(23 | Ls 
cee 
*2190 | 
188 | | 
en ! 
310 | | : 
| | | | 


Draft made for $5,500.00. 


a ee 


*Figures printed in bold-face type in pencil in original. 
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A. J.Gillespie. .E. Gillespie. L. J. Gillespie. J. F. Gillespie. 
Established 1871. 


A. J. Gillespie & Co., live stock commission merchants; office, room 
15 Exchange building. 


We are prepared to make liberal advances to parties feeding stock. 
All such parties will find it to their advantage to correspond with 
us. Customers will please advise us of shipments, that we may have 
lots prepared with feed and water — arrival of stock. 


Kansas City, Mo., July 15, 1885. 
Rappal, Sons & Co., Union Y’ds. 

Gents: The car bulls sold on Monday for James. Please send us 
bill of them separate from other cattle. James sold them after leav- 
ing here to F. J. R., Sr. Let us have same soon as convenient & 
oblige; shipped 5 cars to-night. 3 

Yours, &c., A. J. GILLESPIE & CO. 


707 A.J.Gillespie. T.E. Gillespie. L.J.Gillespie. J. F. Gillespie. 
Established 1871. 


A. J. Gillespie & Co., live stock commission merchants; office, room 
15 Exchange building. 


We are prepared to make liberal advances to parties feeding stock. 
All such parties will find it to their advantage to correspond with 
us. Customers will please advise us of shipments, that we may have 
lots prepared with feed and water — arrival of stock. 


Kansas City, Mo., July 17, 1885. 
Rappal, Sons & Co., Chicago, IIls. | 
Gents: We ship 7 cars ace. Bowen & 1 ace. James; make draft on 
same for $8,000.00. We also ship 2 cars, 40 cattle, ace. Manion, & 
make draft for costs of same, & he said you would charge to him 
fr’t, 2,078.09, ace. Manion. 


Yours, &e., A. J. GILLESPIE & CO. 
C. G. Manion bought July 17th: 
6 CRRA, Gt Gilitisnnisoncccceccemmminnan 198 00 
OF rene aeons ces netemesaiaaliaiiialaaiia aid 1,766 07 
Fie eee Gee 0 5 enewcecececoemmnmenin 111 02 
40 $2,075 09 
BED, condsconssceesseunsessecdcescennenane (2,154.25) 3 


$2,078 09 
Made draft for above am’t; charge to Manion. 


™ 
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708 W. P. Bowen & Co., July 17, 1885. 
7 cars. ° 
Seller. No. | Weight. | Price. | Div. ‘Seale. Block. | Pen. 

ee Te ee eee | evi 
i caine salsa wine 14 15,930 2 en 692 | 95 
REDRESS 23,230 ee Manas eet BE 
iasjiescaniaieiinianaia 1] 3, 560 4.90 |.ccxc-|-----}| 664 | 44 
-weccnsudbecnccs| S61 @ Be. | GOR, |.coee — | 506 | OO 
isieliaiesiiiindlalae ial 51° ~ 6,660 5 ee ‘ees 277 (00 
ee Sgn A CEE l 1,260 | a, ne ‘oii | 66 | 64 
ss dtidaeennibameusi ] 1,210 re Re 59 | 29 
ee 1 990 ee | 39 | 60 
ae |, ee | 996 | 62 
soomeoumius bnmmne 4 Ree) 6G hewowes ---=--| 286 | 65 
‘sideman 2 2,480 | RS SEPT | 107 | 88 
dena was 8 Ss Ai) 5 a cee | «©. 881. |-:«98 
sibel 18 22.690; 4.00 /|......|-.....| 1,118 | 18 
RASS 19,300 | 2.66'|...... at 
146 | | $6,870 | 47 

| ‘ 


709 A.J.Gillespie. T.E. Gillespie. L. J. Gillespie. J. F. Gillespie. 
Established 1871. 


A. J. Gillespie & Co., live stock commission merchants; office, room 
15 Exchange building. 


We are prepared to make liberal advances to parties feeding stock. 
All such parties will find it to their advantage to correspond with us. 
Customers will please advise us of shipments, that we may have lois 
prepared with feed and water — arrival of stock. 

Kansas City, Mo., 7, 18, 1885. 
Rappal, Sons & Co., Union Yards. 

D’r Sirs: We send to-night acc. Bowen 164 cattle &.hand bill 
of same ; also send you 2 cars of steers for James—50 head. They 
are good, fat little steers & have had plenty corn, & cost 3.15; want 
you to get a big price if possible. We make draft on you for 


7,400.00. 
Yours, &c., A. J. GILLESPIE & CO. 


Postal Card U. S. 
(Kansas City, Mo., 1885.) 
Nothing but the address can be placed on this side. 


K. C., July 18. 
Mess. Rappal, Sons & Co., Union Yards, Chicago, IIls. 
Gents: In your bill of 16th for 218 cattle there isan error of 2.02. 


(U.S. postage, one cent.) 


A. J. GILLESPIE ET AL., &¢. 407 


18 cattle, 22,830, at 5.45, should be $1,244.23 & not $1,242.21. We 
charge you with 2.02 more. Please correct same & oblige— 


’ Yours, &c., A. J. GILLESPIE & CO. 


- 218 cattle acc. Bowen. 


- 710 W. P. Bowen, July 18, 1885. 
7 cars. 
Seller. No. | Weight. | Price. | Div. Seale. Block. | Pen. 


een: eee ~ _ ea etn se 


| | | 
2 | left from | yester-iday. 


Eee aeE oN a 880 So lente 17 | 60 
a ee 78) 6 hues ane 743 | 75 
ae 1,920 ROP lndes teens 53 | 76 
Pee OE F 4,880 ty Rs ae 126 | 88 
" ontetiiipetimead 1 G20 | 68a 4,486 | 98 

Barse _. A nee ee: i) 7,720 | 2 ae Se 1938 | OO 

McCoy . See 2,000 | Se RE ee 65 | 00 

ae C6400 1 9 BOD boned eee 402 | 22 


| $6,089 | 19 
| | *120 | 


2 left over. 
A.J.Gillespie. T.E.Gillespie. L.J.Gillespie. J. F.Gillespie. 
Established 1871. 


A. J. Gillespie & Co., live stock commission merchants ; office, room 
15 Exchange building. 


We are prepared to make liberal advances to parties feeding stock. 
All such parties will find it to their advantage to correspond with us. 
Customers will please advise us of shipments, that we may have lots 
prepared with feed and water — arrival of stock. 


Kansas Crtry, Mo., July 20, 1885. 
Rappal, Sons & Co., Chicago, Ills. 

Gents: We send you + cars cattle acc. Bowen and send orders 
by shipper, marked acc. Bowen ; 8 cars acc. James. Make draft on 
same for $8,000.00. 

Yours truly, A. J. GILLESPIE & CO. 


302292 
975310 


Z 26982 


*Words and figures printed in bold-face type in pencil in original. 
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711 Cost of cattle, July 20th, ’85, acc. Bowen & Co.: 932. 


ae nen ssi 1,487 38 
46 “ 43,150, 3.65......- 5 canal cal plinialaensidadie nia 1,574 97 


90 I COE... cccnencincsteiniiiatiselineaaiiiniimeneniniiimipasiaiuating $3,062 35 
4 cars, Gillespie. 
| 910 @ 3.20. 
James’ cattle cost as follows: 
SE, «FR Ge ceerenciniioinnotionninees 307 20 
~49 = do. Te cnnecomindineninnmmmepl 1,409 60 
Esa III cssnccsinsideniavtanipnidtinsicscinailia 1,622 42 
85 do. PEE De snncncntntieenenaaia Ea oe 
191 IIIT cossetiticteiniensinninies: tinea dibieas ESO ART eI $5,425 O09 
5,251 
174 
147 
221 


8 cars. 


712 A.J.Gillespie. T.E. Gillespie. L.J. Gillespie.: J. F. Gillespie. 
‘stablished 1871. | 


A. J. Gillespie & Co., ra stock commission merchants ; office, room 
15 Exchange building. 


We are prepared to make liberal advances to parties feeding stock. 
All such parties will find it to their advantage to correspond with 
us. Customers will please advise us of shipments, that we may have 
lots prepared with feed and water — arrival of stock. 


Kansas City, July 2, 1885. 
Rappal, Sons & Co., Union Yards, Chicago, I Ils. 

Gents: We ship you 4 cars cattle from here, & 6 cars that was 
billed from Paola, Ks., ace. Bowen; we made draft on cattle from 
Paola for $6,650.00 & 4,300 on cattle from here. W e send 38 cattle 
of James that cost 4.90, & make draft on them for $2, 300. 00. Give 
shipper orders to m: ake Thursday’s market. 

Yours truly, A. J. GILLESPIE & CO. 


A. J. GILLESPIE ET AL., &¢. 409 


A. J. Gillespie. T. E. Gillespie. L.J. Gillespie. J. F. Gillespie. 
Established 1871. 


A. J. Gillespie & Co., live stock commission merchants ; office, room 
15 Exchange building. 


We are prepared to make liberal advances to parties feeding stock. 
All such parties will find it to their advantage to correspond with 
us. Customers will please advise us of shipments, that we may have 
lots prepared with feed and water — arrival of stock. 


Kansas Crry, Mo., 7, 22, 1885. 
Rappai, Sons & Co., Chicago. 

Gents: We hand you cost of 14 cars—2 ace. Bowen & 12 acc. 
James, and make draft for 8,500.00 on same, & order cattle for Fri- 
day’s market. We also send you 101 cattle ace. Eureka Bank, ace. 
R. K. C., & make draft on same for $5,000.00. Mr. Conwell goes 
with cattle, but you make returns to us. 


Yours truly, A. J. GILLESPIE & CO. 
713 James, July 22, 1885. 
12 cars. 
Seller. | No. | Weight. Price. | Div. | Seale. | Block. | Pen. 
“a omen baa at ee SG cess ee 
| | | 
a I his a | 3,565 | 84 
' i ! 
. ; , 
Keep these seperate & send bill seperate ; billed Barse & |Co. | 
Meese ta | et eet oe | | | 
sana aii aaa | 24 NO i ‘le ceeeset. ee 
niitinn seule aa . 400) 8 4.60 | .ncccctas ee 
AT ier cae oe a SS ee: | 870 # | 
seein: alinaniaiiaay ‘cinainaaihis | l 630 e | | 
ceeaiin tennant: tcainoa _ oa 19,030 
ES MEO AE RES lf 21 | 19,100 . | 
4 *) wf € 
Seeeue ceenaes enon i X& 4 FP — \ 2.50 ive Bice: a4 
| a | 2.210 f 4.40 | 
a | & $ | $3,115 | 08 
| | | 
Acc. Bowen & Co., July, 1885. 
2 cars. 
Seller. No. | Weight. Price. | Div. | Seale. | Block. | Pen. 
i 
— ee ieee os one 
seit: saiaiielialiat aol 14 4 ee ea 730 85 
cueieanieaienaeeeaiiinns. “itil i O00 ne. ae ee ee 445 0O 
sltetandiintint seiiaiiaialiia diiaiiaias So). SRR: AIRE nee 868 | 92 
sa iit aie a 1 | 1,300 te ea: bee DO | 70 
snstinvindiin “copies: diab -" 1 | left from yesterday. 
j ' 
mena | a 
37 | 2,095 | 47 


Ave., 1 1 ,aa6, (a) 4.74. 
o2—1004 
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714 A.J.Gillespie. T.E.Gillespie. L.J.Gillespie. J. F. Gillespie. 
Established 1871. 


A. J. Gillespie & Co., live stock commission merchants: office, room 
| 15 Exchange building. 


Weare prepared to make liberal advances to parties feeding stock. 
All such parties will find it to their advantage to correspond with 
us. Customers will please advise us of shipments, that we may have 
lots prepared with feed and water — arrival of stock. 


Kansas City, Mo., 7, 23, 1885. 
Mess. Rappal, Sons & Co. 


Gents: We send you 10 cars acc. James, 233 cattle; make draft 
for $6,000.00. 


Yours, &c., A. J. GILLESPIE & CO. 


James’ cattle cost—134: 
124 cat., 122,280, @ 3 


233, 214,650 
Average, 921. 


$6,935 06 
* 6,041 


715 A.J.Gillespie. T.E. Gillespie. L.J. Gillespie. J. F. Gillespie 
Established 1871. 
A. J. Gillespie & Co., live stock commission merchants; office, room 
15 Exchange building. 


1 We are prepared to make liberal advanees to parties feeding stock. 

i All such parties will find it to their advantage to correspond with us. 
Customers will please advise us of shipments, that we may have lots 
prepared with feed and water — arrival of stock. 


Kansas Crry, Mo., July 24, 1885. 
Bowen bought to-day : 
ee, a i ttttcetnenctesiiiniiniinalaittiiaiititi it iis $1,233 18 
_ SA ccmnnnepiiitiiaininiidsieaaniiia 66 97 
a «= (Ca, re rey: 2.643 60 
>  * . ee I BO ccc 4,768 36 
oe . ” = EP -- mae ncnsinieie 5,685 05 


* Figures printed in bold-face type in pencil in original. 


3 © 2,760, 2c. *233)214650(921 

56 “ 651,780, 3} ended 

d0 “ 30,850, 33 0495 

Sia 1,050, 3} 466 

1“ 1,090, 3} ane " 
1“ 1,830, 34 —_ 

eS 3,010, se. 


le. 


A. J. GILLESPIE ET AI., &¢. 411 


53 cattle, 52,100, @ : BRE ccnasccenens eutuitinnbintiniibin $1,641 15 
106 102.5: 1 ©  peeneccesssensentenatiennn 3,076 50 
> 1,200, ee RRR 20 8 58 20 
3 ©, FR “Se  eeeecunceccenecnseee — 29 70 
- BPG Edens cenenccsncceseabetenin 182 40 
— RR | enthnwceccccceceucummnnenns 881 55 
.." Sa ewe ncececcennseenmeene 53 60 
563 $20,320 26 
26 cars 


716 = A.J.Gillespie. T.E.Gillespie. L.J.Gillespie. J. F.Gillespie. 
Established. 1871. 


A. J. Gillespie & Co., live stock commission merchants ; office, room 
15 Exchange building. 


We are prepared to make liberal advances to parties feeding stock. 
All such parties will find it to their advantage to correspond with 
us. Customers will please advise us of shipments, that we may have 
lots prepared with feed and water — arrival of stock. 


Kansas City, Mo., 7, 24, 1885. 
Ace. James: 


26 cattle, SB S7O, BEB. nncnncecwes cece ccna 654 64 
19 cf nn 467 50 
BD BID, Be cine cnctincene cesses 1,075 48 
Oo *)~—s FRR, BP, 19 Ok. nn cece conus 2,402 16 
Cr 74 82 
1 ¢é : 
144 Have not got wt. 4,674 60 
6 sold here. 
138 
6 cars. 


Gents: Yours:to hand. We try to get our mail off on to-night’s 
train, so you get — in morning. Wesend you 32 cars to-night & 
make draft for $24,000.00. We charge your ace. with $516.37 that 
you want to charge to P. Phalan, and we send him a statement of 
same. ° 


Yours, &c., A. J. G. & CO. 
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717 A.J.Gillespie, T.E. Gillespie. L.J.Gillespie. J. F’. Gillespie. 
Established 1871. 


A. J. Gillespie, live stock commission merchants; office, room 15 
Exchange building. 


We are prepared to make liberal advances to parties feeding stock. 
All such parties will find it to their advantage to correspond 
with us. Customers will please advise us of shipments, that we may 
have lots prepared with feed and water — arrival of stock. 


Kansas City, Mo., 7, 25, 1885. 
Mess. Rappal, Sons & Co., Chi. ! , 
Gents: We send you 4 cars ace. Bowen—77 cattle; make draft 


2,500.00; hand you bill of cost of same; think F. J. R. will go 
home to-night. 


Yours, &c., A. J. GILLESPIE & CO. 
Cost of 4 cars acc. Bowen: ) 
I eI ID, ccentpiepeeeratnineniinn pitiainiaiiiaiemenantin alin . 42 80 
<2 ff oer 
19 “ 92930, 5c. --.--- SR BALE MRO 1146 50 
0! le ogee 616 95 
SS |6|0ltéi«G I eceeere: 545 28 
«GIS... nc acdinctaidatiniaiea cas 618 31 
77 | ! $4,147 34 


718 A.J.Gillespie. T..Gillespie. L.J. Gillespie. J. F. Gillespie. 
Established 1871. 


A. J. Gillespie & Co., live stock commission merchants ; office, room 
15 Exchange building. : 


We are prepared to make liberal advances to parties feeding stock. 
All such parties will find it to their advantage to correspond with 
us. Customers will please advise us of shipments, that we may have 
lots prepared with feed and water — arrival of stock. ; 


Kansas Crry, Mo., July 27, 1885. 
Ace. Bowen & R.: | 


Natives, 14 cattle, 16,570,4}, #1,183* _._.....-._.___. 704 22 
o 18 20,000, 5.15, 1,406..............s.. 1,302 96 
“4g 2210, s908................. 1980 48 
. = Ee «= Ra acneNNt cp a 151 30 

53 $3,358 93 
3 cars. 


25 cars; keep separate & send bill separate. 


* Figures printed in bold-face type in pencil in original. - 


TG oc 


A. J. GILLESPIE ET AL., &C. 


Texas, 561 cattle, 499,050, 3c. ----.---------- 14,971 50 
. 9 see oe 195 00 = *891 
” 2 Ae, 44 50 866 
" 2 SEE, Be cmcconwimumitints 59 45 890 
” 1 i 8) ee 28 35 1,025 
1,620 

575 *51,230 15,298 80 

Back charge------ (See ees coneoommmmett 1,022 
at incintcnitineineeanenes coment $14,276 80 


719 A.J.Gillespie. T. E. Gillespie. L.J. Gillespie. J. F.Gillespie. 
Established 1871. 


A. J. Gillespie & Co., live stock commission merchants; office, room 
15 Exchange building. 


We are prepared to make liberal advances to parties feeding stock. 
All such parties will find it to their advantage to correspond with 
us. Customers will please advise us of shipments, that we may have 
lots prepared with feed and water — arrival of stock. 


Kansas City, Mo., —— —, 188-. 
Rappal, Sons & Co. 


Gents: We ship 28 cars acc. Bowen, 3 cars natives & 25 cars 
Texas. We give you bill of same & make draft for $17,500.00. 
James has } interest in Texas. Keep them separate. 


Yours truly, , A. J. GILLESPIE & CO. 


A. J. Gillespte. TT. E. Gillespie. L.J. Gillespie. J. F. Gillespie. 
Established 1871. 
A. J. Gillespie & Co., live stock commission merchants ; office, room 
15 Exchange building. 

We are prepared to make liberal advances to parties feeding stock. 
All such parties will please advise us of shipments, that we may have 
lots prepared with feed and water — arrival of stock. 

Kansas City, Mo., July 28, 1885. 
Rappal, Sons & Co., Chicago. 


Gents: We send you 8 cars via C. & A. ace. James to-day and 
make draft for $4,500.00. 


Yours, &c., A. J. GILLESPIE & CO. 
Cost of cattle: 
ee Ce ee OE  erewwscenccomnnsnn 1112 10 *792 
Sa iit meena 2,588 94 803 
i Ee ee 102 96 1,296 
Rm i Pia LER) iS oe Ec $4,728 00 


* Figures printed in bold-face type in pencil in original. 
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720 A.J.Gillespie. T.E.Gillespie. L.J.Gillespie. J. F. Gillespie. 
Established 1871. 


A. J. Gillespie & Co., live stock commission merchants ; office, room 
15 Exchange building. 


We are prepared to make liberal advances to parties feeding stock. 
All such parties will find it to their advantage to correspond with 
us. Customers will please advise us of shipments, that we may have 
lots prepared with feed and water — arrival of stock. 


: Kansas Ciry, Mo., July 30, 1885. 
Rappal, Sons & Co., Chicago, Ills. : 

Gents: We ship 11 cars to you to-night, 9 cars acc. Bowen & 2 
ace. James. I want you to get a good price for James’ stag. Thev 
vost 3c. here & weigh 1,060. We make draft for $11,000.00; hand 
you bill of cost of Bowen’s; think he has 8 or 10 cattle left back 
that he did not ship. 3 


Yours truly, A. J. GILLESPIE & CO. 
Cost of cattle: : 
ee Bee 0 Se cecncsisoinioeeeanenee 3,894 52 
oe RS. 7 Ge ctemeneniedeenene - 1,861 04 
— ee. cemeecieeneee o 1,852 44 
— ~ Gee ©. acumen 2,048 52 
IIIT, cesincssssausieciiaceuasantitaliiaicceiiialiilaai eed es $9,656 52 


Send pass for Rappal, Sr., to-night. 


721 A.J.Gillespie. T. E.Gillespie. L.J.Gillespie. J. F. Gillespie. 
Established 1871. 


A. J. Gillespie & Co., live stock commission merchants; office, room 
15 Exchange building. 

We are prepared to make liberal advances to parties feeding stock. 
All such parties will find it to their advantage to correspond with 
us. Customers will please advise us of shipments, that we may 
have lots prepared with feed and water — arrival of stock. : 


) Kansas City, Mo., Aug. 1st, 1885. 
Rappal, Sons and Co., Chicago. 


Gents: We ship you one car cattle acc. Bowen and make draft 
on same for $600.00. There was only 3 or 4 cars cattle here to-day. 


Yours, «c., A. J. GILLESPIE & CO. 
Cost of cattle acc. Bowen: 
5 cattle, 5,740, 43 ------ pir eesenanemy: mmenemietninnannnmalinneiaiaii 258 30 
| A ee nee snneanenanapaeleionanaiititiiaiatainaiaiaaiitiainalai 294 30 
D : - ™. 5 GI init tidiiindiisiiediiaei 411i 40 


20 $964 00 


A. J. GILLESPIE ET AL., &¢. 415 


A. J. Gillespie. T. E. Gillespie. L. J. Gillespie. J. F. Gillespie. 
Established 1871. 


A. J. Gillespie & Co., live stock commission merchants ; office, room 
15 Exchange building. 


We are prepared to make liberal advances to parties feeding stock. 
All such parties will find it to their advantage to correspond with 
us. Customers will please advise us of shipments, that we may have 
lots prepared with feed and water — arrival of stock. 


Kansas City, Mo., Aug. 3d, 1885. 
Mess. Rappal, Sons & Co., Chicago, Ills. 

Gents: Your bill of July 30th, ace. James, of 187 cattle—there is 
an error of $10.00. In figuring 117 cattle, 89,530, (@ 3}, 2,899.72 
should be $2,909.72. Please make correction, & we charge you with 
10.00 more. 


Yours, &c., A. J. GILLESPIE & CO. 
722 Exursirt 11 of T. E. Gillespie’s Testimony. 
K. A. B. 


A. J. Gillespie. TT. E. Gillespie. L.J. Gillespie. J. F. Gillespie. 
Established 1871. 


A. J. Gillespie & Co., live stock commission merchants; office, room 
15 Exchange building. 


We are prepared to make liberal advances to parties feeding stock. 
All such parties will find it to their advantage to correspond with 
us. Customers will please advise us of shipments, that we may have 
lots prepared with feed and water — arrival of stock. 


Kansas Ciry, Mo., Aug. 4th, 1885. 
Rappal, Sons & Co., Chicago, Ills. 


Gents: We ship 4 cars, 72 cattle, acc. Bowen & make draft for 
$4,400. We look for F. J. R., Sr., here to-night. 


Yours, &c., A. J. GILLESPIE & CO. 
Cost of cattle: 
R enttin, SA Oe  cederteiccenentinvensuneseeeen 43 35 
a = nt ceemaniilie: atntnaximmnnciedieaiaiinielh 2,068 80 
a. ES OL ES MTL LAGE EM 40 80 
SS. © Re iis onc eeenn 2.172 96 


ee LISD, GROwcaccescenscseces ccacaescoceansn 49 72 
$4,375 63 
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723 Postal Card U. S. 


(Kansas City, Mo. Chicago, Ill., 8S. Y., Aug: 6,7a.m.) (U.S. 
postage, one cent.) 


Nothing but the address can be placed on this side. 


Kansas City, Aug. 4. 
Rappai, Sons & Co., Chicago, IIls. 


GENTs : We have not got bills of cattle that you sold Saturday. 
Yours, &c., A. J. GILLESPIE & CO. 


A.J. Gillespie. T.E. Gillespie. L. J. Gillespie. J. F. Gillespie. 
Established 1871. 


A. J. Gillespie-& Co, live stock commission merchants ; office, room 
15 Exchange buiiding. 


We are prepared to make liberal advances to parties feeding stock. 
All such parties will find it to their advantage to correspond with 
us. Customers will please advise us of shipments, that we may have 
lots prepared with feed and water — arrival of stock. 


Kansas City, Mo., Aug. 5, 1885. 
Cattle paid for acc. Bowen & R.: 


M., M. & Co., 34 cattle, I Pe cenitinninsinamets 1,678 75 
McC. & N., 43 42,650, | _ E nn 1,376 12 
Barse & Co., 17 ih a! ae 

“s 17 do. 23.600, _ eR 1,239 00 
gg ee, ee, een 296 22 
Barset & Co., 1 = do. a Ee ecb ieieteel 20 39 
6 cars, REIT hchisisirtictinestancscepreepuciinatieitiiaiaiheliiitaiasiasiaaiaea . 6,082 29 
IIE trict cnnstiipnte cements inicio inaphiiia siiiieimmieiaants 2 75 


EE AA EE SARE 7 60 
RL CF AS IEE SN eo RINGER I $5,507 44 
D’ft, 5,240 68 
“ 266 26 


5,007 44 


A. J. GILLESPIE ET AL., &¢. 417 


724 A.J.Gillespie. T. E. Gillespie. L.J. Gillespie. J. F. Gillespie. 
Established 1871. 


A. J. Gillespie & Co., live stock commission merchants; office, room 
15 Exchange building. 


We are prepared to make liberal advances to parties feeding stock. 
All such parties will find it to their advantage to correspond with 
us. Customers will please advise us of shipments, that we may have 
lots prepared with feed and water — arrival of stock. 


Kansas City, Mo., Aug. 5th, 1885. 
Rappal, Sons & Co., Chicago, Ills. 

Gents: We ship for Bowen & R. 6 cars & hand you bill & make 
draft for same. We also send you one car acc’t James, 21 cattle, 
ace. James & make draft for $1,000.00 on them. They are a good load 
cattle, & you want to make a good sale, as James’ cattle have not 
been doing very good. 

Yours, &c., A. J. G. & CO. 


725 A.J.Gillespie. T.E. Gillespie. L.J.Gillespie. J. F. Gillespie. 
Established 1871. 


A. J. Gillespie & Co., live stock commission merchants; office, room 
15 Exchange building. 


We are prepared to make liberal advances to parties feeding stock. 
All such parties will find it to theic advantage to correspond with 
us. Customers will please advise us of shipments, that we may 
have lots prepared with feed and water — arrival of stock. 


Kansas City, Mo., Aug. 7, 1885. 
Cattle paid for ace. Bowen & a 


G. & Co., i, ae F 3) awe 29 92 
. ..3* 1,119, © ccusme ee 22 20 
Q., M. & Co., 16 . 19, | loom 880 20 
- 1.820, S - uncostineeeiee 72 80 
M., M. «& Co., 12 . Be . 4 BDiwccciiiees oe 511 56 
oo Gee 8 ccc 827 22 
Stoller. _ .* Baoan, ©  «anensenemeinnines 1,308 50 
- 2 ee, Ge ennui 954 32 
“ “e.. ee: G6 nee 75 15 
R. & R., i Sa ” Seeman eer eee 4,775 72 
M.,M.&Co.14 “* eee Siiconeeniatieeiieen 823 98 
. ; * a ae | eerpenren ro 53 82 
Lobe, ee an 6 Gees 315 20 
W.H. Slater, 89 = Fee Ginn eee 5,392 71 
314 $16,023 30 

17 cars. 


53—1004 
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Cash paid Bowe® .. ccasqsce cone concaccesnances 
© © GO cccccic dite 12 
CRG ccon snasviniinninaes nesses Niininuiieum 7 95 


39 95 


: 16,063 25 
NG IE oo cccnen: scsinenen acne insane nial 195 00 


DORR IR cence tenn siinniniiintihitniinnincnmmaintinis 15,868 25 


726 A.J.Gillespie. T.E.Gillespie. L.J.Gillespie. J. F. Gillespie. 
Established 1871. 


A. J. Gillespie & Co., live stock commission merchants; office, room 
15 Exchange building. : 


We are prepared to make liberal advances to parties feeding stock. 
All such parties will find it to their advantage to correspond with 
us. Customers will please advise us of shipments, that we may have 
lots prepared with feed and water — arrival of stock. 


Kansas City, Mo., 8, 11, 1885. 
Rappal, Sons & Co., Chicago. 

Gents: We for’d 3 cars cattle that Mr. Bowen bought at St. Mary’s 
and he made draft on us for same,& we draw on you for cost of cat- 
tle, $3,243.00. Please protect same «& oblige us. | 

Yours, &c., 7 | A. J. GILLESPIE & CO. 


ae ee 


A. J. GILLESPIE ET AL., &¢. 
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727 ——-, live stock commission merchants, room 15 Ex- 
change building. 
Kansas City, Mo., Aug. 12, 1885. 
Paid for W. P. Bowen & Co. 
Bo't of— - 4 3 c Shrinkage. 8 
S |nlé| = 
= a ae Se ee eee 3.40 43 18 | 
W. & H. -..-- DT icecieel Gaines eae 54 40) 
i |e ee 0 Be. 32 10 | 
Q., M. & Co._- OB hccckons| SUMED incoconmen ee 611 32 
a 20 |... 19,820 |...........| 3.87} | 768 02 
J. F. G. & Co.. en eee 1,622 12 
“ Oh icudkcest Stee 4} 176 37 
McC. & N. -.. 49 |....|....| 56,200 $15.00 off. | 44 2,514 00 
G. OGA secu: \ et a _..--| 4.60 888 72 
ae | ee el eee 118 00 
Bet «csanm Be Ain ccmat, Be tennmennwni 4.65 773 76 : 
— | 7,601 99 
15 | 
8 cars. 
| 
S50 | Temes...) SGRGSO leoaoccocse 2.85 | 3,791 35 
74| “| ..! 60,070/...........| 2,80 | 1,151 61 
| 4,942 96 
254 
10 curs. | 12,544 95 
Freight followed ..| 388 
| 58 
| ——ow 446 
) 
| 12,098 95 
| Exchiange .... - 9 00 
| | Deets Oicisinnies 12,109 95 


E. & O. E. 


* Sell cattle billed from Snider separate & send bill separate. 


* Words printed in bold-face type in pencil in original. 
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728 A.J.Gillespie. T.E. Gillespie. L.J.Gillespie. J. F. Gillespie. 
Established 1871. 


A. J. Gillespie & Co., live stock commission merchants ; office, room 
15 Exchange building. 


We are prepared to make liberal advances to parties feeding stock. 
All such parties will find it to their advantage to correspond with 
us. Customers will please advise us of shipments, that we may have 
lots prepared with feed and water — arrival of stock. 


Kansas City, Mo., Aug. 12th, 1885. 

Mess. Rappal, Sons & Co., Union Yards. : , 
Gents: We paid for 18 cattle and for’d to you to-night. Send 
vou bill & scale ticket. Make draft for cost, $12,108.95. The Texas, 
billed from A. J.S. & Co., make bill separate, and there is some other 
interested. Yours to hand in regard to the bulls, and the scale 
books here is as we give you the ticket; we have party looking it up. 

Yours, &e. A. J. GILLESPIE & CO. 


729 <A.J.Gillespie. T.E.Gillespie. L.J.Gillespie. J. F. Gillespie. 
Established 1871. 


A. J. Gillespie & Co., live stock commission merchants ; office, room 
15 Exchange building. 


} We are prepared to make liberal advances to parties feeding stock. 

| All such parties will find it to their advantage to correspond with 
us. Customers will please advise us of shipments, that we may have 
lots prepared with feed ana water — arrival of stock. 


Kansas Crry, Mo., Aug. 13th, 1885. 
Rappal, Sons & Co., Chicago, Ills. 

Gents: We ship you one car, 25 cattle, ace. James, and make draft 
on same for $600.00. Please protect same. Wealso send you bill for 
14 cars ace. Bowen & Co., and make draft for same, 11,710.03, as per 
bill. F. J. R., Sr., requested me to tell you that he collected $40.00 


last week, rebate freight, and to charge him with it & cr. Bowen & 
Co. 


Yours, &c., A. J. GILLESPIE & CO. 


730 


A. J. GILLESPIE ET AL., &€. 
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A. J. Gillespie & Co., live stock commission merchants, room 


Paid for W. P. Bowen & Co. 


15 Exchange building. 


Kansas City, Mo., Aug. 13, 1885. 


Cattle. 


282 


Hogs. | Sheep. 


i 


Weight. | 


| | 
| Shrink- | 
age. 


Price. 


“Se ewere owe) +e ee ee e« 


~——- «+ —-—* -——-—- «© — 


cattle. | 


44,000 
2,420 
4,440 
8,270 

920 

17,060 

14,240 

22,960 

45,070 
3,195 
1,065 

132,880 
5,080 
5,340 


——-—<—— -—* 


— —_——<— & 


| 
| | 
| 


2,156 00 
102 85 
177 60 
130 80 

34 50 
630 75 
569 60 

1,021 72 

2,162 40 
130 99 

42 60 

4,517 92 
101 60 
116 90 


f Dieta Ci sinintiiniaiciintistittincimrenne mina ; siiiieiiaial 
7 cars on rate, 154 cattle, 
| 7 * Jocal, 128 “ 
14 282 
BRGRRRED 1.0 conn cneuseteeneenmnes conse conerteseete 


ee 


| DUAR Bl. connce 10 se ence cone ememne ence cose seas ences ene secs eoescnce| 


11,905 23 


203 00 


11,702 23 


8 80 


11,711 03 
1 00 


' 
' 


$11,710 03 


E. & O. E. 
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731 <A.J.Gillespie. T.E.Gillespie. L.J.Gillespie. J.F. Gillespie. 
Established 1871. 


A. J. Gillespie & Co., live stock commission merchants ; office, room 
15 Exchange building. 


We are prepared to make liberal advances to parties feeding stock. 
All such parties will find it to their advantage to correspond with 
us. Customers will please advise us of shipments, that we may have 
lots prepared with feed and water — arrival of stock. 


Kansas City, Mo., Aug. 14, 1885. 
Cattle bought by W. P. Bowen & Co. : ) 


W. & H., S enliin, 20D, Biincennseccmneninnl 36 50 
McC. & M., 7 CI See nicttniieneinccisinn anu 18 90 
CL. &8., . DDO, Ficcccectenth saietintnentenh 33 50 
. .° 990, 1.75 ......- isiaiatasindsciaiiiliniaiin 17 32 
° a: = | & aa eenemeenmener 22 00 
. SO @ ali ehitinennies 326 70 
ws oo Fey TaD einilinciiesesinikeuiiiiniiae 24 57 
| : i * MA * sect 30 87 
| RK AG C,2e * ee. acceso 615 50 
” Ry ee cin wosceiadidias 349 18 
74 $1,476 04 

| I, GE cracinniitinniiinnmmainniiagaie siinapliaiiiniainiiluiiaiiti 25 
$1,451 04 
} IE iscesinieccieinctenncticniciines:ciinteeennmaninaiiiaianiaiiimeiiec cies 1 10 
l ROS ED scendcec cescccescenensadsenmmaiinianimeiniti -- $1,452 14 


Li 732 A.J.Gillespie. T.E.Gillespie. L.J.Gillespie. J: F.Gillespie. 
| Established 1871. 


A. J. Gillespie & Co., live stock commission merchants ; office, room 
15 Exchange building. 


We are prepared to make liberal advances to parties feeding stock. 
: All such parties will find it to their advantage to correspond with 
7 us. Customers will please advise us of shipments, that we may have 
| lots prepared with feed and water — arrival of stock. 


Kansas City, Mo., 8, 15, 1885. 
R., Sons & Co. ' 


Gents: Bowen only got one car here to-day. He thinks they 


A. J. GILLESPIE ET AL., &¢. 423 


want too much for Texas, asking 3} for 925 Texas; hand you bill of 


28 cattle, & make draft for same, $538.33. 
Yours, &c., A. J. GILLESPIE & CO. 


le, 


m | A. J. Gillespie & Co., live stock commission merchants, room 15 Ex- 
change building. 
) Kansas Ciry, Mo., 8, 15, 1885. 
2 | Sold to W. P. Bowen & Co. : 
B : Uattle. Hogs, Sheep. Weight. Price. 
: 28 map ob Ee Beene 555 93 
Ss is nc ntnnnnitinieiennmnmnneitiin aa 20 00 


I acne ities tteiteitteestmonecineeiaeninininiag anna eee 40 


Cash of M., M. & Co. followed fr’t ....-.........-.....- 38 


I iica nisi minteniameicnninimnintiiniiain $538 33 
733 A.J.Gillespie. T.E. Gillespie. L.J.Gillespie. J. F. Gillespie. 
Established 1871. 


@ * + 8) . ° . ’ 
A. J. Gillespie & Co., live stock commission merchants; office, room 
15 Exchange building. 


We are prepared to make liberal advances to parties feeding stock. 
All such parties will find it to their advantage to correspond with 
us. Customers will’ please advise us of shipments, that we may have 
lots prepared with feed and water — arrival of stock. 


Kansas City, Mo., August 17, 1885. 


Mess. Rappal, Sons & Co., Union Yards, Chicago. 

Gents: We send you statement of acc. Bowen & R. July Ist up to 
Aug. 4th before we commence drawing, total cost on cattle. There 
is one lot 20 cattle that we did not get any return for; that is charged 
in the bill; make draft on you to-day for 725.70, as per bill here in- 
closed, and if there is anything that you do not find correct please 
let us hear from you in regard to same, & will explain or make cor- 
rect. 

Please honor draft, & oblige, 

Yours truly, A. J. GILLESPIE & CO. 


ee eee 
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change building. 


Kansas City, Mo., Aug. 17, 1885. 
Sold to Bowen & R.: | 


Cattle. | Weight. Price. 
WF i Th certepinins: meena 8 6,820 | 3c. $204 60 
pubieieiemensinniaes camieremaieall 99 | 91,020 |°3,20 | 2,912 64 
© | putnam 53 | 48,230 | 3.20 | 1,543 36 
meatunneiaimna anise 2 2,360 | 2c. 47 20 
RE 5. ccccns cancun soccnsenmniaibeemnaneeeinial 3 05 
BE Pecwoninbentnne 4,710 85 
Freight followed ...--.------~-|-------|---- ----|-----.| 673 30 
DOOR DR. ccncnncimenmndoniniee a oe 

Tae 
7 cars. 


734 A.J.Gillespie. T.E.Gillespie. L.J.Gillespie. J. F. Gillespie. 
Established 1871. 


A. J. Gillespie & Co., live stock commission merchants; office, room 
15 Exchange building. 


We are prepared to make liberal advances to parties feeding stock. 
All such parties will find it to their advantage to correspond with 
us. Customers will please advise us of shipments, that we may have 
lots prepared with feed and water — arrival of stock. 


Kansas City, Mo., Aug. 16th, 1885. 
To } interest due James on 254 cattle sold acc. Bowen & R. 


a a eiceiiineeeins icici eititcinirieiischddiadeaiecabesa intel ehcecinencntiniinieniten 095 §1 
Balance due A. J. G & Co. on ace.-------- iene mae oe 
Commission on Bowen & R. cattle shipped since August Ist, ‘ 

"85, at $2.50 per car on 59 cars.................-....- 147 50 
We make draft RN SOE 2 Ne I $725 70 

No. cars Bowen «& R.: 
ee 

a = yar: OE LE ES, _ a 

"i2» “ae ~ assnenméiieeee ee 

"he > abi 

"6. 6 6 ee 


DO cc a ee 1 « 


A. J. Gillespie & Co., live stock commission merchants, room 15 Ex- 


. — een Ne eT 


A. J. GILLESPIE ET AL., &¢. 425 


735 A.J.Gillespie. T.E.Gillespie. L.J.Gillespie. J. F. Gillespie. 
Established 1871. 


A. J. Gillespie & Co., live stock commission merchants; office, room 
15 Exchange building. 


Weare prepared to make liberal advances to parties feeding stock. 
All such parties will find it to their advantage to correspond with 
us. Customers will please advise us of shipments, that we may have 
lots prepared with feed and water — arrival of stock. 


Kansas City, Mo., August 17th, 1885. 
Rappal, Sons & Co., Chicago. 

Gents: We ship you to-night 4 cars of good cattle acc. James— 
66 head that average 1,298 here, or weight 85,700 lbs., & cost 4.95. 
Now, we want you to do some work & make a good sale if possible. 
We also make draft on them for 4,100.00; please protect same; hand 
you bill for 7 cars acc. Bowen & R. & make draft. for cost of same. 


Yours, &c. A. J. GILLESPIE & CO. 


A. J. Gillespie. T. E. Gillespie. L.J. Gillespie. J. F. Gillespie. 
Established 1871. 
A. J. Gillespie & Co., live stock commission merchants; office, room 
15 Exchange building. 


We are prepared to make liberal advances to parties feeding stock. 
All such parties will find it to their advantage to correspond with 
us. Customers will please advise us of shipments, that we may have 
lots prepared with feed and water — arrival of stock. 


Kansas Crry, Mo., August 18, 1885. 
Cattle bought by Rappal & J. A. Jennings: 


Of J. R. Stoler & Co., 225 cattle, 236,360, @ 3.60_...--- 8,508 96 
. SS * Daa | Cees 1,054 32 
. 3S * @eeea Geliaenew 2,137 52 
“ G&G * @RR Weeden 1,441 65 
16 cars, 322 13,142 45 
Exchange .....<cccecccccnns ceconn cocccnes coce cove 9 90 
Death ht. annsnannmesseninwsn colon $13,152 35 


6 cars, @ 4.00. 
ie 


04—1004 
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736 A.J.Gillespie. T.E. Gillespie. L.J.Gillespie. J. F. Gillespie. 
Established 1871. 


A.J. Gillespie & Co., live stock commission merchants ; office, room 
15 Exchange building. 


We are prepared to make liberal advances to parties feeding stock. 
All such parties will find it to their advantage to correspond with 
us. Customers will please advise us of shipments, that we may have 
lots prepared with feed and water — arrival of stock. 


Kansas City, Mo., August 18, 1885. 
Cattle bought by Bowen & R.: 


21 cattle, 22,060, @ 4c. *1,Q00................-- — 882 40 
oo Se ee ines eiciallcaahpieen satdeiitainntibiiiie 17 50 
i :.  aiineeieimmeniiemebiinninlds 41 30 
16 ee, § Bienen ccnsccee 788 80 
; a i rere siinn 810 90 
ie a RE nyo 528 75 
_ tees ES (EN RN 1,036 38 
_ EE REN I a 2,372 72 
— RE eT eee 835 62 
re ERC CN 4,933 95 
310 cattle. , $12,248 32 
a COE ceccenessitnincainianineieitianiiiniigininniciiailitnenincitae tie 175 00 
$12,073 32 
SOND a oncishsemeesenecuniitiininibnieniiisiinisilaliapalintaitnimmnnmdaiminn 9 00 
mE ONE Fe CE TE $12,082 32 

130, @ 4.15. 

Thos., 20. 


737. A. J. Gillespie. T. E. Gillespie. L. J. Gillespie. J. F. Gillespie. 
Established 1871. 


A. J. Gillespie & Co., live stock commission merchants ; office, room 
15 Exchange building. 


We are prepared to make liberal advances to parties feeding stock. 
All such parties will find it to their advantage to correspond with 
us. Customers will please advise us of shipments, that we may have 
lots prepared with feed and water — arrival of stock. 


Kansas Crtry, Mo., August 18, 1885. 
Mess. Rappal, Sons & Co., Chicago. | 


Grnts: We forward to you bills of cattle bought to-day by Rap- 


* Figures printed in bold-face type in pencil in original. 


ll 4 


ae 


3 gp. cane ‘ 
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pal, Bowen & Jennings, & one lot of 16 cars bought in name of Jen- 
nings, and make draft for am’t as per bills on Bowen & R., $12,082.32, 
and on Jennings & R., $1,352.35; have about 6,500 cattle here to- 
day. Let us know how Jennings Utah cattle sell & oblige, 

A. J. GILLESPIE & CO. 


738 A.J. Gillespie. T. E. Gillespie. L. J. Gillespie. J. F. Gillespie. 
| Established 1871. 


A. J. Gillespie & Co., live stock commission merchants; office, room 
15 Exchange building. 


We are prepared to make liberal advances to parties feeding stock. 
All such parties will find it to their advantage to correspond with 
us. Customers will please advise us of shipments, that we may have 
lots prepared with feed and water — arrival of stock. 


Kansas City, Mo., 8, 21, 1885. 
Mess. Rappal, Sons & Co., Union Yards, Ills. 


Gents: We send you bills of 373 cattle ace. Bowen and make 2— 
drafts for same—10,000, 1,018.08—total cost of cattle, & we send 16 
cars to-night, & they are holding some back that will get out to- 
morrow. 

We ship you, ace’t James, to-night 4 cars, 97 cattle, & make draft 
on same for $2,000.00 ; do the best vou can. We have not got any 
return on 3 cars, 66 cattle, shipped on 17th, that should have been 
here to-day. 


Yours, &c,, A. J. GILLESPIE & CO. 


James’ cattle cost: 


Oi I i iisitewininn nn cowining 1,326 05 
a A 11 80 
os iittrteesinince eects aaa 896 84 


97 $9.934 69 


We are prepared to make liberal advances to parties feeding stock. 
All such parties will find it to their advantage to correspond with 
us. Customers will please advise us of shipments, that-we may have 
lots prepared with feed and water — arrival of stock. 
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A.J.Gillespie. T.E.Gillespie. L.J.Gillespie. J. F. Gillespie. 
Established 1871. 


A. J. Gillespie & Co., live stock commission merchants ; office, room 
15 Exchange building. 


Kansas City, Mo., Aug. 21st, 1885. 
Cattle Bought by Bowen & R. 


29 cattle, 30,260, @,3.85_. 1,165 05 
2,500, 
980, 


3 sé 

| sé 

1 sé 

27 

m 

55 

13 

3 sé 

4 sé 

Ww « 

1 ‘ic 

| sé 

4 

20 « 

l si 

88 Ot 

93 4 
*266 
107 

16)373(23 

32 

53 


1,200, 
24,140, 
10,970, 


48,660, 
13,180, 


41,270, 
20,060, 


34,130, (a) 2.60... - 


ITS. cinniiiecememansciuiie 


Less freight fol 


ID GD et es Bt $11,018 


ee ceuminsosesnmmmsnnl 


33 

25 

58 r 

50 i 

: os 
“ : 

08 


‘ $11,018 08 
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740 A.J.Gillespie. T. E. Gillespie. L.J. Gillespie. J. F. Gillespie. 
Established 1871. 


A. J. Gillespie & Co., live stock commission merchants; office, room 
15 Exchange building. 


We are prepared to make liberal advances to parties feeding stock. 
All such parties will find it to their advantage to correspond with 
us. Customers will please advise us of shipments that we may have 
lots prepared with feed and water — arrival of stock. 


Kansas City, Mo., 8, 22, 1885. 
Mess. Rappal, Sons & Co., Chicago, IIls. 

Gents: The cattle shipped for Jenning was all his; so Mr. F. J. 
R., Sr., says. No one mi had any interest in them. The cattle 
sent you to-day & yesterday will have to put bills together, as they 
was some tail cattle sorted out here & sold, & some of our bunches 
—— over to Snider’s to-day & go to-night with cattle that they 
ship. | 


741 A.J.Gillespie. T. E. Gillespie. L.J. Gillespie. J. F. Gillespie. 
| Established 1871. 


- ae a ——— 


A. J. Gillespie & Co., live stock commission merchants; office, room 
15 Exchange building. 

We are prepared to make liberal advances to-parties feeding stock. 

All such parties will find it to their advantage to correspond with 


us. Customers will please advise us of shipments, that we may 
have lots prepared with feed and water — arrival of stock. 


Kansas City, Mo., 8, 22, 1885. 
Cattle acc. W. P. Bowen & Co.: 


Zi entiie, SOIGG, Bhic ccennccccecnccccuensteenewensumns 904 50 
.' BETO, Db ccencncccconncassnnenineninns 89 25 
@ -* GIGR: BO cnenccusinnconsemnbemes 156 00 

34 1,149 75 

56 Ge GEES BG cn cnccce census 843 70 

Tail cattle of yesterday .....-------..---------------- - 306 05 

I I iieeitiiiimnmnnmnniimeiails 157 60 

RN Ti sisccicteanintinaeneney vi oceans aia $148 45 


We ship 2 cars, 44 cattle, & balance of cattle turned in with the 
Snider shipment. We hand you tickets for 129 cattle shipped on 
18th ; also for to-day’s 34 cattle. In bill of 18 there was 175.00 re- 
bate—fr’t on 6 cars cattle acc. Jas. Black, $20.00; on 18 e. ace. 
Snider & Co., 2 cars, 34 cattle, $80.00; acc. McFarland, 3 cars, 59 


~ 
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cattle, $75.00, making $175.00. On the 19th, 7 cars, G. & S. rebate; 
173.50, & on 6 cars of Snider on 18th, $252.40; total taken off bill, 
$425.90; bill of 18th there was 310 cattle, & only 129 shipped that 
day, & balance shipped on 19th. ) 


742 A. J. Gillespie. T.E. Gillespie. L.J. Gillespie. J. F. Gillespie. 
Established 1871. 


A. J. Gillespie & Co., live stock commission merchants; office, room 
, 15 Exchange building. 


We are prepared to make liberal advances to parties feeding stock. 
All such parties will find it to their advantage to correspond with us, 
Customers will please advise us of shipments, that we may have lots 
prepared with feed and water — arrival of stock. 


Kansas Crry, Mo., Aug. 24, 1885. 
Cattle bought for Bowen & Co.: 
ENR ee 


§ 2 . ee iii elias slits ictliaaalialaceaicad . 63 00 
Se I I ce ieicicestnmiinihie cdi 479 16 
3 OB. «6a Ee 
Bo 2 RD cceentiiedeee ee 
Bo -, I Ti adetebiceniecee ie nie . 20 00 
5 Se licencia eee 
40 1,759 46 
1 of Snider. Tiina aceite ! 1 35 
41 | 1,760 81 
2 cars. ; 

I eeicithiles cittcsetaseiniiaienitiiciieresiitaainn lamictal iit - 970 21 
I eee aOR eT 7 - 790 60 


$1,760 81 
743 A.J.Gillespie. T. E. Gillespie. L. J. Gillespie. J. F. Gillespie. 
Established 1871. | 


A. J. Gillespie & Co., live stock commission merchants ; office, room 
15 Exchange building. 


We are prepared to make liberal advances to parties feeding’ stock. 
All such parties will find it to their advantage to correspond with us. 
Customers will please advise us of shipments, that we may have lots 
prepared with feed and water — arrival of stock. 


Kansas Crry, Mo., 8, 25, 1885. 
Rappal, S. & Co., U.S. Yards. 


Gents: We send you 25 cattle, 1 car, acc. James, and make draft 


A. J. GILLESPIE ET AL., &¢. 431 


ite; for 500.00 on same. Ship via C. & A. & send order via shipper ; 
ill, cattle billed L. 8. R. to A. J. Snider & Co. We hand you bill for 
at 209 cattle acc. Bowen & make draft for same. 

Yours truly, A. J. GILLESPIE & CO. 


James’ cattle cost 2.70 & 1 at 2.80. 


| 744 A.J. Gillespie. T.E. Gillespie. L.J.Gillespie. J. F. Gillespie. 
| Established 1871. 


: A. J. Gillespie & Co., live stock commission merchants ; office, room 
15 Exchange building. 


We are prepared to make liberal advances to parties feeding stock. 
All such parties will find it to their advantage to correspond with 
| us. Customers will please advise us of shipments, that we may 
have lots prepared with feed and water — arrival of stock. 


Kansas City, Mo., 8, 25, 1885. 
Cattle bought ace. Bowen & R.: : | 
OS cats BEE Oe iitetencccen con cnnmeeennn 2.579 85 


de ll Ee hl 

209 *208,090 6,554 83 
50 Cnet BIS WC mnciccesone iia atid aaaiuaaial 661 10 
ErvGt, 06 POP Bi cenenicnnncccennsnenen 3 

, 661 40 

5,893 43 

BI cccnesenenniinsiieian itll taba eee sielilinihttihiaaitaitn ancien, 4 45 

ee iii iii Wiekctseniinseibiikdiliraieiiaite $5,897 88 


745 A.J.Gillespie. T. E. Gillespie. L.J. Gillespie. J. F. Gillespie. 


| Established 1871. 
A. J. Gillespié & Co., live stock commission merchants ; office, room 
15 Exchange building. 


We are prepared to make liberal advances to parties feeding stock. 
All such parties will find it to their advantage to correspond with 
us. Customers will please advise us of shipments, that we may 
have lots prepared with feed and water — arrival of stock. 

Kansas City, Mo., 8, 26, 1885. 
Mess. Rappal, Sons & Co., Union Yards. 
Gents: We send you 4 cars cattle, 100 head, acc. James, and make 


* Figures printed in bold-face type in pencil in original. 
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close bill of same. 
Yours truly, A. J. GILLESPIE & CO. 


James’ cattle cost, 100 cattle, 81,890, @ 2.70. 
(Heading same as above letter.) 


Kansas Ciry, Mo., 8, 26, 1885. 
Cattle bought by Bowen & R.: : 
SB centile, C6340, @ OFe ccccat cciemtianeendtionnmnnn 


draft on same for $2,000.00; also send 2 cars for Bowen & R., & en- 


_ 1,937 88 
SP Ne GT ROLLE REGIE A EARLE 70 00 
> 1,867 ‘88 
Rae epee acre RN CN AEN OOO oa Tir By OE : 1 40 
verse: tnietaseccensessaniihiniiipapicineaplaasiaaisiiissaiaisdtiali leds ila biianmguiitiin $1,869 28 
* 38)46140(1211 
‘81 3 21,000 
76 9 
54 | 30,000 
38 6,000 


60 24,000 


746 A.J.Gillespie. T.E. Gillespie. L.J.Gillespie. J. F. Gillespie. 
Established 1871. 


A. J. Gillespie & Co., live stock commission merchants; office, room 
15 Exchange building. 


We are prepared to make liberal advances to parties feeding stock. 
All such parties will find it to their advantage tocorrespond with us. 
Customers will please advise us of shipments, that we may have lots 
prepared with feed and water — arrival of stock. 


Kansas City, Mo., August 27, 1885. 
Rappal, Sons & Co. 

Grnts: On or about the Ist of the month Snider & Co. shipped 16 
cars cattle that James has an interest in. Will you please send us 
dup. acc. sales, & oblige, so we can settle it up ? 

Yours truly, A. J. GILLESPIE & CO. 


* Think was 223 cattle — ed J _ 23. 


*W ords and bine printed | in bold-face type in pencil in original. 
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747 ~A.J.Gillespie. T.E. Gillespie. L.J. Gillespie. J. F. Gillespie 
Established 1871. 


A. J. Gillespie & Co., live stock commission merchants; office, room 
15 Exchange building. 


We are prepared to make liberal advances to parties feeding stock. 
All such parties will find it to their advantage to correspond with us. 
Customers will please advise us of shipments, that we may have lots 
prepared with feed and water — arrival of stock. 


Kansas City, Mo., 8, 29, 1885. 
Rappal, Sons & Co. 

Gents: Snider & Co. send you 9 cars cattle that they could not 
sell to-day, and Metcalf, Moore & Co. send one car for ace. of Lobb. 
I. J. R., Sr., asked me to write you & let you know they was com- 
ing; also to tell you he wanted you to work on them & get a good 
price. The 8 cars cattle we send you to-night want you to do some 
work on them & keep them separate, as James has interest in them. 
The 6 cars billed Q., M. & Co. & Jones Bros. can run together—all 
the same cattle—and the other Z cars keep separate. 


Yours truly, A. J. GILLESPIE & CO. 
748 A.J.Gillespie. T.E. Gillespie. L.J.Gillespie. J. F. Gillespie. 
Established 1871. 


A. J. Gillespie & Co., live stock commission merchants; office, room 
15 Exchange building. 


We are prepared to make liberal advances to parties feeding stock. 
All such parties will find it to their advantage to correspond with 
us. Customers will please advise us of shipments, that we may have 
lots prepared with feed and water — arrival of stock. 


Kansas Crry, Mo., Aug. 29, 1885. 
Cattle bought by W. P. Bowen & Co.: 


6 entiin, GER GF Gibcacacncccunssmmatinnenon 2,978 60 

= * ee [Bis cnn resins jnunait 111 36 
ibe cercnieen eee oU0oO7 25 

S ee Diet ncen cme 110 72 
SS. OS ee Bi cin ccc ae 1,003 05 
wD  * Pee Bi anscsnssccindioneees 1110 44 
137 $8,571 42 


S cars. 


55—1004 
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I PO eT SE SNS I <n ne Releel 66 
66. 
79 
a 
8,160 42 
STILE LTE RE EE PIC Te MOE OE 6 13 
TO LETT LE AE ET Se a FTE $8,166 55 


The cattle billed to Q., M. Co. & to Jones Bros. get expense bills, 
as they are billed, so we can get a rebate, & send us bills.. 
The 4 cattle left from yesterday go in Snider’s load to-day. 


749 A.J.Gillespie. T. E. Gillespie. L.J.Gillespie. J. F. Gillespie. 
Established 1871. | 


A. J. Gillespie & Co., live stock commission merchants ; office, room 
15 Exchange building. 


We are prepared to make liberal advances to parties feeding stock. 
All such parties will find it to their advantage to correspond with 
us. Customers will please advise us of shipments, that we may have 
lots prepared with feed and water — arrival of stock. 


~ Kansas City, Mo., 8, 28, 1885. 


Cattle bought by Bowen & R.: 
ee Oy te ee ccnnennnensnniniedinnioans -1,277 00° 
oo BG Oe Giccne c_emerenannsiieniaeiiinmmniids : 137 00 
Ei REN." iii: ccsnensmensieiiieienaiee aiid: an oe 
gy, Nie : 2273 30 
ee 2.825 40 
ee A 7 EF timesinints stein 2,923 62 
ee SPEED conccpenenctemenniiniepaniiibeiiiaieiaaia ie . 26 25 
170 (9,515 32 
v cars. 
eR rinccinissnsosncessninscarerenievepenecsienscneninnenniniainnieain 44 
23 75 
67 75 
9,447 57 
I crescents seni esien eactceninresenseemenentananiaenmatiasaialiils ;: ¢10 


SEER een oC ae ee eo RE ae SNE ENO ene 


~ eee, ° 
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750 ~=A.J.Gillespie. T.E. Gillespie. L.J. Gillespie. J. F. Gillespie. 
Established 1871. 
A. J. Gillespie & Co., live stock commission merchants; office, room 
15 Exchange building. 


We are prepared to make liberal advances to parties feeding stock. 
All such parties will find it to their advantage to correspond with 
us. Customers will please advise us of shipments, that we may have 
lots prepared with feed and water — arrival of stock. 


Kansas City, Mo., Sept. 1st, 1885. 
Cattle ace. Bowen & R.: | 

5 GOR Be OB bteenicnccacesneees 24 60 
7 _*< | panes eS TENT 202 20 
le 2079 45 
ee lll ‘hei rele etal itis aaa 1,156 85 
.  o f | Same emen me Se 42 75 
3. * I I nis nes cinens dneminemitsteiniepinieaianaiaiiieiai iad 75 75 
| es FAS emn ee re” Si diaaitideadtale 42 00 
EE dic keccnnnsnndmnee se 12.241 14° 
57 ™ sas snienecbiniaideeaieh aniiiaeenes 3,369 65 
4 “ RIE TT sss cates scceninstevenmpiennneaeeiatnis ammaieiea al 100 98 
ee Gite entencemeneemieenenen 976 OS 
; -* EE eicihithaids meen sw cenenndipennealiiiababiaadiiin 43 75 
3 - I TI isi. eee enesendnennenniieiannaneniaielias 149 76 
aS 3,129 60 
; BE  eiteeiiinnnernnmiinie til aici 26 12 
228 12,643 68 
NN EEL OR LTE ID 191 00 
$12,452 68 

TN, anincinii iid aa aaa inscaners nesta illic ial 9 3% 


12,462 O01 


12 cars. 
751 A.J.Gillespie. T. E.Gillespie. L.J. Gillespie. J. F. Gillespie. 
Established 1871. 


A. J. Gillespie & Co., live stock commission merchants; office, room 
15 Exchange building. 

We are prepared to make liberal advances to parties feeding stock. 
All such parties will find it to their advantage to correspond with 
us. Customers will please advise us of shipments, that we may have 
lots prepared with feed and water — arrival of stock. 

Kansas City, Mo., Sept. 1st, 1885. 
Rappal, Sons & Co., Chicago. 

Gents: We send 12 cars cattle acc. Bowen & R. and hand you 

bill of same. 
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Also send 2 cars acc. James & make draft for 1,900.00.on them. 
Yours «ec, A. J. G. & CO. 


James’ cost: 


32, 41,800, 4.40 
2, 2,930, 4.30 $1,965.19. 


* 44,730 


752 A. J.Gillespie. T. E. Gillespie. L. J. Gillespie. J. F. Gillespie. 
Established 1871. 


A. J. Gillespie & Co., live stock commission merchants; office, room 
15 Exchange building. 


We are prepared to make liberal advances to parties feeding stock. 
All such parties will find it to their advantage to correspond with 
us. Customers will please advise us of shipments, that we may 
have lots prepared with feed and water — arrival of stock. 

Kansas City, Mo., Sept. 2d, 1885. 
Cattle bought by Bowen & Co.: 
I, BE Eiencsunpeensdanenvenieiei 84 85 


Be FR len wnsecnnesnecenmaals ‘ 1,011 75 
| _— MRE OTs areas: 100 30 
SP Ee onctunntnuneccennineneias 934 92 
oe: smi eeencianiaaiiaeiiiaiiliti lial 982 76 
Be ey Bc ewcncnnonne annie 1,460 11 
90 4,574 69 
ee SR Bek OF Goin cincnnccunnemenel 90 3: 
NN Te Pe eibitncie: ive prnsener emtsencnceeieiae 97 00 
a 187 35 
88 
4,387 36 
IN wiicrdasciistnininnen ocvententh: teinute snteinns cisistimiiiaaeaaiiea o> 30 
Ne BO ciicnntnenicnn ctenaiviraiinnincmmadiie a ‘$4,390 66 


The 52 cattle was ship-ed last night after I had left. 


* Figures printed in bold-face type in pencil in original. 
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753 A.J.Gillespie. T.E. Gillespie. L.J. Gillespie. J. F. Gillespie. 
Established 1871. 


A. J. Gillespie & Co., live stock commission merchants; office, room 
15 Exchange building. 


We are prepared to make liberal advances to parties feeding stock. 
All such parties will find it to their advantage to correspond with 
us. Customers will please advise us of shipments, that we may 
have lots prepared with feed and water — arrival of stock. 


Kansas Crtry, Mo., Sept. 2d, 1885. 
Rappal, Sons & Co., Chicago, Ills. 

GENTs: Wesend you 3 cars ace. Bowen & R., & enclose bill of 
same. We also send you 4 cars, 72 cattle, ace. James; 68 cost 4.20, 
& the 4 are tops out of 15 that cost 4.70. They are pretty good, & 
want you to work on them. We make draft on them for $4,000.00. 
Mr. Rappal asked me to write you — send him the am’t loss or gain 
on Bowen «& EF. acc., so he can tell how things was the Ist of Sept. 

Yours, Xc., A. J. GILLESPIE & CO. 


The 4 cars James cattle are the ones billed to H., E. & Co. 


754 A.J.Gillespie. J. E.Gillespie. L. J. Gillespie. J. F. Gillespie. 
Established 1871. 


A. J. Gillespie & Co., live stock commission merchants; office, room 
15 Exchange building. 


We are prepared to make liberal advances to parties feeding stock. 
All such parties will find it to their advantage to correspond with 
us. Customers will please advise us of shipments, that we may have 
lots prepared with feed and water — arrival of stock. 


Kansas City, Mo., Sept. 4, 1885. 
Acc. Bowen and Rappal : 


x Vet Ff FC ne 41 25 
1 1,060, IDOE RRS 89 75 
75 RGR eo Rae: 1,809 60 
36 EMER SSNS SSIES 1,950 35 
20 i RRS ee 899 08 
1 2: “RRR SESE 2 «<P aan 32 10 
9) 22.920, a as ees cia te S70 96 
18 Sg EEE ERT 1,056 00 
20) RRM steal 1079 40 
] ia ~~ ORRRRRIRERERS S56 ons 31 15 
69 ie 3077 38 
48 TEIN GS SNE a eg 2588 88 
4.10 ) mais 
219 281,480, + less 1 11,515 68 


438 THE UNION STOCK-YARDS NATIONAL BANK YS. 


James’ proffit 137 cattle, sold 9, 1--.---------------- 104 81 
Telegragh bill for av’gs....... .... cnn cencoccoccsse 25 3 
$25,121 73 
TRO IE. ccc cnnscnennennnenenmeninns 680 50 
James’ loss 132 cattle, ship-ed by Snider, sold 
Fis esienenes cinepnpeniomiananiimnieneaniieneinnimiaiiieds - 75 35 
~ 755 85 


24,865 88 
PIG cen cnmmemeinninn ennainneainiaaeti i 18 50 
$24,384 38 


Tsai eeiisemnieanibiaiiaaiaeehieiaeameiieaiiaeaiea ia as .. 13,000 
10,384 38 


23,384 38 
10,000 00 


OO — _—_ IET F ESN Ie 24,384 38 


755 A.J.Gillespie. T. E. Gillespie. L.J. Gillespie. J. F. Gillespie. 
{stablished 1871. 


A. J. Gillespie & Co., live stock commission merchants ; office, room 
15 Exchange building. 


We are prepared to make liberal advances to parties feeding stock. 
All such parties will find it to their advantage to correspond with 
us. Customers will please advise us of shipments, that we may have 
lots prepared with feed and water — arrival of stock. 


K Aansas City, Mo., y, 5, 1885. 
Mess. Rappal, Sons & Co. 


GENTs: On August 15 and 27th we send you one bar on each 
date; please get us expense bill of same ; also on the Q., M. & Co. 
and Jones Bros. cattle sent you the other day that we asked for we 
have not got yet. Please look this up & send them. 

F. J. R., Sr., collected of H. & St. Joe R. R. Co. $15.00 on 3 cars 
cattle shipped from Liberty some time ago; that belongs to Bowen & 
Phalan. Charge Rappal, Sr., & er. Bowen & Co. 7.50 & P. Phalan 
7.50. We send 3 cars to- night, 2 billed M. Stults & one Dayton «& 
Dunham. 


Yours truly, A. J. GILLESPIE & CO. 


ssn 


A. J. GILLESPIE ET AL., &¢. 


756 Sept. 5, ’85. 
Cattle bought by Bowen and R.: 
So Cte, Fe Oe wrcetewew ene ccciesmens 1,793 50 
“i BR Ge encccccencensnethniien “ 45 

. ST. Get betnnccencacciiniebeee 48 64 
BO ‘QR BE Bitten cnn anemia 31 07 

| ie. ee © | Gieeewnnecencesadaine 976 50 
—— BE  Gtettannctcocumeeiiend 42 40 

3 cars. 


BOD ascintiidiatitnieiinsinidectthien ciate eed cite ieee cecal 215 
2,939 26 
Sold— 
B COW Fe ie Siicctsntieneannendceeaaeee 33 90 
Reb. fr’t est cant initia atin ais tina canines 3o7 
70 90 
BO TO cccicutindnitindn cnn nin $2,868 36. 
757 = A.J. Gillespie. T. E. Gillespie. L. J. Gillespie. J. F. Gillespie. 


Established 1871. 
A. J. Gillespie & Co., live stock commission merchants; office, room 
15 Exchange building. 


We are prepared to make liberal advances to parties feeding stock. 
All such parties will find it to their advantage to correspond with 
us.’ Customers will please advise us of shipments, that we may have 
lots prepared with feed and water — arrival of stock. 

Kansas City, Mo., Sept. 9, 1885. 


Cattle ace. Bowen & Rappal : 


20 cattle, 19.400, “Bee, @ 2.70..ccnacoancecceces 719 28 
SE Cr ee: §=—- Si. weemnedeenncnn 183 60 
. 7,740, 1,290 A | Qienteneeiinaeninntie 348 30 

Se See — ss Bk eewnnienie - Loe 

_ 82.490, "422 Ciena i iiaeenainiion 4,413 21 

~~ * See ee BD inc ct emenne 536 40 

. a ”©6=«~——Ss © o. nomeeceeiieemebon 959 O00 

ee 12.950, 996 =, EE NS Ll ee 375 55 

| ie 72, ay ARERR ee eaters 3,532 74 

— 55,170, 1, 345 ade re On enna 2,675 74 
>. * 11,550, 1,283 I iinet 490 87 

ee ee EE: -- Fintnetiitirnencens 10,382 31 


20,867 


a) 


* Figures printed in bold-face type in pencil in original. 


amr es a ee 


eee atcncenmieenee L., amet” oe Dn a etae Ta it 


te 9 b * + Ete Were. , ae am . ‘. ie 
Oe Sas ee ii Ne Se a eee eh et ac = ot Five > So ae ” ae" 
, eee ee, <4 . a 48 italy 2" Bees Bee on ee ai: re 


Ps by is 


3 ge, : ng tes 5 bee J ‘ i . Pai et a ae (gies ode OF are ne of 2, . oe 5 md at mis - i 5 
* s % ea 3 : cP x . a) nah pz Pike 
‘ ‘ 4 
THE UNION STOCK-YARDS NATIONAL BANK VS. 
J 
‘ 


30 cars. 
24,685 05 
EOIN GC cnicsciesci oesenncrchemins memo cencidieia epee 1,355 50 
23,329 55 
RRS vcne cone ccccne couancss consennnminsclnnns 17 45 
Draft for-._..--.-.---.---- -------- ----------=: ---- $23,347 00 


768 A.J.Gillespie. T.E. Gillespie. L. J. Gillespie. J. F. Gillespie. 
Established 1871. : 


A. J. Gillespie & Co., live stock commission merchants . office, room 
. 15 Exchange building. 


Weare prepared to make liberal advances to parties feeding stock. 
All such parties will find it to their advantage to correspond with 
us. Customers will please advise us of shipments, that we may 
have lots prepared with feed and water — arrival of stock. 


Kansas Crry, Mo., Sept. 10th, 1885. 
Cattle paid for acc. Bowen & R.: 


lecattle, 1,820, @ 3} .--£----------.-----------:. 46 20 
Se aE RT aI id acon ite 49 22 
"See Ue SR Re 
I i eae ne 42 40 
Q « OM PRBS oc come abaaeke 20 47 
OE @  ORRUE, ho OR sk cccecdtcctdcbaconieecc. 684 77 
a a Rea alee 1,249 16 
EE ees ERTS OMOMBE 9 x, BAR Sa ca . 6132 
oS Oe Sea ee 237 97 
te Se eee eis 55 55 
Fe eee RES Yea Se IED a la aa 105 60 
PO AIR a a 39 30 
19 “ 20,900,  3.40---.-...--..--..---..-...--. 710 60 
eae ok ie 
ee a 60 50 
I I a ee ee 49 50 
Oe Ot, a A a ne ae ae 504 90 
RS I rr 162 45 
186 4326 46 


* Words and figures printed in bold-face type in pencil in original. 
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759 A.J.Gillespie. T. E. Gillespie. L. J. Gillespie. J. F. Gillespie. 
Established 1871. 


A. J. Gillespie & Co., live stock commission merchants; office, room 
15 Exchange building. 


We are prepared to make liberal advances to parties feeding stock. 
All such parties will find it to their advantage to correspond with’, 
us. Customers will please advise us of shipments, that we may have‘. 
lots prepared with feed and water — arrival of stock. ps 


Kansas Ciry, Mo., Sept. 12, 1885. 
Cattle bought by Bowen & Co.: : 


In 7 cars. Car 2 cattle, ‘a @ 8 oon --- o-oo - 
lot ship-ed, 9,10. 9 « 9990,“ 175.....-.-..-. 88 
66 880 ee EO RET Ee 99 

oennnnennnne 330 


enna ee eS Ge, @ @& 


SSBSRSRSESSSSSSSSASS 


eee OO OOS OG @ OS 1141S OE BEEBE OSG @Oeeen ee ee @ eae 


Fr’t rebate. : + 
SB@2O2O2O2eE2 ©@O@ Q@®eEGGOe C2ee Fe2e2e2@2eoae @O@O@Ge@ OO OO @EOE0 am ae 

’ ig a3 

. at 


” tig Pi 
ae i dine 
ee, 

‘ “es 
j . 
he 


Phe 
eS 
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760 A.J.Gillespic. T.E. Gillespie. L.J. Gillespie. J. F. Gillespie. 


Established 1871. 


A. J. Gillespie & Co., live stock commission merchants ; office, room 


15 Exchange building. 


We are prepared to make liberal advances to parties feeding stock. 
All such parties will find it to their advantage to correspond with us. 
Customers will please advise us of shipmeuts, that we may have lots 


prepared with feed and water — arrival of stock. 


Kansas City, Mo., Sept. 15, 1885. 


11 cars bought by Rappal, Sons & Co.: 


06 enttin, Gites © Gi wicncccnnces mined: Tee ee 
9 2,070, DD  cccseeeaemenddaaie aed ates 82 80 
35 46,680, ii cininsaiccsedicsinssieiinbnin taiiiialianiisiiea a oiataiiiecs cat nn 
2 2,540, elastin lial i 107 95 
1 1,290, OP sicniticiiinnenniintiennebii al Mie al 54 82 
3 De, «© -stescneemenea ( ee 
8 10,220, IE sieasibiessiadibiniceeinibeatianieiiie ioe ae 434 35 
2 2,170, OF iliac as 92 22 
56 74,390, RR gem ee De eee SC mR BS 3,417 80 
l 1,600, a deine 60 OO 
54 73,790, SEER eee ecco ni ge nie canaeyMaewE s 3,094 34 
200 ‘ - $11,912 75 
11 cars. ; 
I ITTTITTTTIE ss nicthiinemntointaeieathiainiiiihime iia alla 195 
11,717 75 
I isnt iia kiana iii ill 8 80 
11,726 55 
ERT ee a SRO EEN CNN IRN SER 8S NE UREN He 78 42 
Make dealt for... 22.2 nee cnne cocncces con. cone $11,648 13 
ee SIGS Gh. BA CGE ccccnccemctimnininnnnmien 1,078 42 


IU css intscadicel sideelite cisebeessssioniecnieaiaaa Aan Mn om - 1,000 00 


A. J. GILLESPIE ET AL., &¢. 443 


761 A.J.Gillespie. T.E.Gillespie. L.J.Gillespie. J. F. Gillespie. 
Established 1871. 


A. J. Gillespie & Co., live stock commission merchants; office, room 
15 Exchange building. 


We are prepared to make liberal advances to parties feeding stock. 
All such parties will find it to their advantage to correspond with us. 
Customers will please advise us of shipments, that we may have lots 
prepared with feed and water — arrival of stock. 


Kansas Crry, Mo., Sept. 16, 1885. 
Cattle acc. Bowen & Co.: 


52 CORA, Se Ot © cee encccunusssieeiiies 1,097 50 

3S GO, Te Giieceenennnscuncenn een 108 90 

, 1,177 40 

NE HOE One cee NON Ter IRR LENS 29 00° 

SAINI: cscniuih-cenensint team iii i: hc inecaet attain als 85 

Fe i acniitetniiniat identities cies seemeinmenieiiei seis 1,178 25 
1 car. 


A. J. Gillespie. T.E. Gillespie. L. J. Gillespie. J. F. Gillespie. 
Established 1871. 


A. J.Gillespie & Co., live stock commission merchants; office, room 
15 Exchange building. 


We are prepared to make liberal advances to parties feeding stock. 
All such parties will find it to their advantage to correspond with us. 
Customers will please advise us of shipments, that we may have lots 
prepared with feed and water — arrival of stock. 


Kansas City, Mo., Sept. 18, 1885. 


Mess. Rappal, Sons & Co., Chicago, Ills. 

Dear Strs: We ship you 25 cars cattle to-day ace.of W. P. Bowen, 
11 cars over the Hannibal & 14 cars over the Wabash. We make 
draft for $20,000, & will send scale ticket & cost of same by next 
mail, as all the bills are not in yet. 


Yours resp’y, A. J. GILLESPIE & CO. 
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762 A.J.Gillespie. T.E. Gillespie. L. J. Gillespie. J. F. Gillespie. 
Established 1871. 

A. J. Gillespie & Co., live stock commission merchants; office, room 

15 Exchange building. 


We are prepared to make liberal advances to parties feeding stock. 
All such parties will find it to their advantage to correspond with 
us. Customers will please advise us of shipments, that we may 
have lots prepared with feed and water — arrival of stock. 


Kansas Crry, Mo., —, 188-. 

ee Ci nts sihnitinnigen cement cnninnimnin ‘ 7,989°10 
6 * ee Ge Giiaccce so ihiiiniicunacteemiianbiadenaiiiniiasieitilpaii 153 80 

5. 9... AI 77, iii ilictiieeriinee sinesieniniesntnininiiiaaniihisinianpitemaiaaia 18 3 
BT 7 iiiciassssl <tnensieseemrnsneitsemnneniniesniesille tidiaacaiiiiiass 128 10 
a. UE, i sniitiic-eienngunnieninannnnisibaatiabaliaaidiiese nial 16 97 

5 7: EL 7 a cnicndlisernensceaneianiaeipnineeaeiemendian 408 02 
— ... ies eke 86 75 
«REE 7 cussed Aaiseeesseaieeeesbeennentibamananes 202 50 
ae cg | RNA temmct et Ryman mee te 2,089 71 
ee a i aniein ears ee ' 1,380 33 
A AO 2041 20 
nm 3,068 49 
ee RS ccd inchis theiteseeieadas a 1,212 75 
530 18,726 09 
25 cars. 
Pe a siiritniciicncsnitscinssensiidisnentalaigidalamnigiatitiaabanimaea ins 953 00 
17,773 O9 


18 sold here ich seeps ete ease iti saber 494 55 


278 54 


763 A.J.Gillespie. T. E. Gillespie. L.J.Gillespie. J. F. Gillespie. 
Established 1871. 


A. J. Gillespie & Co., live stock commission merchants; office, room 
15 Exchange building. 


We are prepared to make liberal advances to parties feeding stock. 
All such parties will find it to their advantage to correspond with 
us. Customers will please advise us of shipments, that we may 
have lots prepared with feed and water — arrival of stock. 


Kansas City, Mo., Sept. 18th, 1885. 


Cattle ace. Bowen and Co.: 


en 699 05 
in, Se 8346 08 
de, See 8 659 10 


A. J. GILLESPIE ET AL., &¢. 


ee CR, Be Bikini nccsiecniniiniieiniees 613 98 
ae Gi, Tee .  ceememcedeaviedsmniinee 746 82 
S Ga, Te icecceeeinn 73 67 
D Goi Fe Si icici einicsicctiinie ti 197 88 
ve “e ~ <  SenOe ore 853 10 
2G, | BR  Beiietick bene nuuneieeeecees 48 75 
ae” Gh, Te Siinidcbiencnndsiin 633 36 
Te a RMR Se ss ea 494 55 
7 és. CE Bc... ‘iin neiiuiieeae mae 422 55 
5 Ge, Bi “Be einen ect 35 40 
BS Gh, GR Bilididewein concussion 503 75 
eS ee ae DS Ee 408 00 
2 Gig «Te ition i 94 40 
S46 as ee ee 793 90 
Sn, SO i tt ee 786 01 
3 Gh, ‘Bee Giedémicane concedes 78 75 
241 cattle. *7,989 10 
71,010 97 


764 A.J.Gillespie. T.E.Gillespie. L.J.Gillespie. J. F. Gillespie. 
| Established 1871. 


A. J. Gillespie & Co., live stock commission merchants; office, room 
15 Exchange building. 


We are prepared to make liberal advances to parties feeding stock. 
All such parties will find it to their advantage to correspond with 
us. Customers will please advise us of shipments, that we may have 
lots prepared with feed and water — arrival of stock. 


Kansas City, Mo., Sept. 19, 1885. 
Mess. Rappal, Sons & Co. 

Gents: Enclosed we hand you bills of cattle shipped to-night. I 
went away to the fair yesterday and let boys tend to shipping, & 
they could not keep things straight & made a draft by guess. [I 
straighten them up & send you bills & tickets this morning, and 
deduct the order draft from your bill to-day, $2,721.41. 

Hoping you will find same all correct, we remain, 

Yours respectfully, A. J. GILLESPIE & CO. 


* Figures printed in bold-face type in pencil in original. 
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765 A.J.Gillespie. T.E.Gillespie. L.J.Gillespie. J.F.Gillespie. 


Established 1871. 


A.J. Gillespie & Co., live stock commission merchants ; office, room 
15 Exchange building. 


We are prepared to make liberal advances to parties feeding stock. 
All such parties will find it to their advantage to correspond with 
us. Customers will please advise us of shipments, that we may have 
lots prepared with feed and water — arrival of stock. 


Kansas City, Mo., Sept, 19, 1885. 
Commission on 146 cars from August 31st to date, @ 2.50 


$6P GBF ..ccccancnenentmemmenmonine ——semummnannaye <a ae 
Bal. due us from R., Sons & Co.-...----------------.--. 102 14 
We make draft for.__...._.-- ‘ccectanlammtsiinsiaiaiaiiiiies tae 
Date of shipments. 

Sept. 1... .cnccancccnccccccnesnsnnne smivmnnnmanntigggiill 12 cars 

© sccinscseneniteltarinicaniiapaiaimasanisaiacataae ee . * 

Once wiki inemidine wtheniiiesniniaeieiaie eee _— 

5 PAGO Cee EE SR Re a EL es NCNM RO NR 3 “c 

1D .esssentece seeserenenesticemitn-cceestneniinsinticeniaeasiniaiadidaniaaiieidias aes _ 

DP cn tne snes mtnenceenennntintaniitpemeninsinimsat-aaiieaiiiianeaa (Bees 

SFE: sesccsse vitesse ini lca ieinseieiaasiieniaaiiiiaiiatl celal = 

Bi sesccsin vnssciseesiniesceiapiiicaiemiaatniamaiaanie tinsel iii ee _ * 

Sori svscncansii senna aati eal deci cae is 

OT cscsstusestintasiiiaialaiiiaiasatiiisiadiiis ica ee ee 

__ NN Naa MNT TE Ninh ney serene ET 19 * 


‘146 ears. 


Will you please send us the No. of cattle you have sold for Smalls, 
or send us a draft for } commission, and oblige— 


A. J. GILLESPIE & CO. 


« 


' 


‘ 


eam 


hie. ae ee | me aps 
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766 A.J.Gillespie. T.E. Gillespie. L.J. Gillespie. J. F. Gillespie. 
Established 1871. 


A. J. Gillespie & Co., live stock commission merchants; office, room 
15 Exchange building. 


We are prepared to make liberal advances to parties feeding stock. 
All such parties will find it to their advantage to correspond with 
us. Customers will please advise us of shipments, that we may have 
lots prepared with feed and water — on arrival of stock. 


Kansas City, Mo., Sept. 22d, 1885. 
Cattle bought by W. P. Bowen & Co.: 


1]1 cattle, 89,900, 809 #, @ 2.60 ............-_.. 2,337 40 
—_— Pee: Se = Be wacimenie eee 444 28 
ae ee ee, «Bh wcnttieeeees 7,135 50 
— «¢ See eee. De 5,961 90 
_ * Gee Be) 0s - BD once 1,935 02 
_ 8,380, 835 2, . SPE SP 167 60 
6 UC ORR, eines saaniead 3,263 40 
Pee 5,010, 787 #, AD \ccvenes neil ial 129 48 
4 « ee SR Di cet ee 71 50 
a. 670, 7 cnweueennnen ade ae Ge 13 40 
s% Be Se tence 29 40 
= Sie Bee, Bab ncsesien 48 17 
ee 1950, 9752, , 4 Se Na ee 56 55 
kg 2,040, 1,020 | pe eee 66 30 
260 $21,659 90 
o4 cars. 
ND OO cicinticciinieiinnanenmennael 1,000 00 
20,659 90 
TES, cntsmininiinininitiiienantitatbididn neg Lsiatedetian 15 45 
ES Wiican emma $20,675 35 
2 31 


20,677 66 
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=e 
767 A.J.Gillespie. T. E.Gillespie. L.J.Gillespie. J. F, Gillespie. 
Established 1871. 
A. J. Gillespie & Co., live stock commission merchants ; office, room 
15 Exchange building. 

We are prepared to make liberal advances to parties feeding stock. 
All such parties will find it to their advantage to correspond with us. 
Customers will please advise us of shipments, that we may have lots - 
prepared with feed and water — arrival of stock. 

Kansas Ciry, Mo., 9, 28d, 1885. 
Bought by Bowen & Co.: , 
13 cattle, 18,550, *1,042, («@ 2.90 ean Sa eo 392 95 

Bis 4,510, 1,110, ssinicnieitniniiiaiheaieebamdinaiiiy weno 130 79 

ie 4, 440, 1D axnioeunininneniioniate andeei 133 20 

tes 1,230, i sscsnhiunticentsiahisiadiantiainisiaiupiie ein 24 60 

co I Ey «ene eminienne . 573 60 

— 4,290, tt” 2 nistninecaieniaianiinndin . d3 00 

eg Se: SE | TD cncerernudlagiinapiawenmauninening 107 25 

_ BR  ,  enimeneaibieedennnon 105 60 

ie en SE, | este cnnspnsahtnctiensiertinaneneiae + 120 90 

oe 1,280, Ti ivcedianiininsihaiitilianiibaniaiiin 48 00 * bow” 

ae a 555 21 

aes a le SED meer - 46 00 

Pe I ei iciicinseetiieutneenaione . 981 94 
Fie i eed 164 69 
ee, I. © Si ncnniianiidnninininnminniin 1,216 71 
ee, eee 1,466 30 
« J$1,150,1 ono — EOL AS TRE 34 50 

. 1 1,280, | 2,430, 5 i cncieveicaniinatiniiiaiiaramanial 25 60 
ee I MS | Wnicitenneteentschinstiniciien iiss 870 50 
ta = @ een ' 440 75 
_— Se EEE “Wilienccancsnnddentidanimnene — 297 00 
221 head. 7,289 09 
BN a scicisinen.ccesemininreinnniesnrnteaninpaisiaanaatincaee ~ 475 00 
6 S14 09 

Sls atctarennnineenessiahteateilannenicianennestintsiiusinieaiinnscainesiinineniniiimisiiptinmnanties 9 10 


6,819 19 
Draft for $6,819.19. 


| meena 


* Figures printed in bold-face type in pencil in original. 
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768 A.J.Gillespie. T.E. Gillespie. L.J. Gillespie. J. F. Gillespie. 
Established 1871. 


A. J. Gillespie & Co., live stock commission merchants; office, room 
15 Exchange building. 


We are prepared to make liberal advances to parties feeding stock. 
All such parties will find it to their advantage to correspond with us. 
Customers will please advise us of shipments, that we may have lots 
prepared with feed and water — arrival of stock. 


Kansas City, Mo., 9, 24, 1885. 
Cattle bought ace. Bowen & R.: 


27 cattle, 24,990, *1.901, 4.65 ....-.--1...----.----. 1,627 03 
Te < REED Ones 2,018 40 
10 * Ge Be O08... nncctes 241 02 
3 * SS ea 39 37 
8S * Qe Be cnncesten eee 66 75 
106 | 3.992 57 
24 0500 GI BOD ce cccnnms 569 40 
130 4,561 97 
64 FD ccactnents emenn dieveethiaeneiaginaiie iil 3 42 
66 De BE cccaccescuseenieeeenie $4,565 39 
6 cars. : 


769 A.J.Gillespie. T.E.Gillespie. L.J.Gillespie. J. F. Gillespie. 
Established 1871. 
A. J. Gillespie & Co., live stock commission merchants; office, room 
15 Exchange building. 


We are prepared to make liberal advances to parties feeding stock. 
All such parties will find it to their advantage to correspond with us. 
Customers will please advise us of shipments, that we may have lots 
prepared with feed and water — arrival of stock. 


Kansas City, Mo., Sept. 25, 1885. 
Cattle bought by W. P. Bowen & Co.: 


2 cattle, 2,260, OD DA cnccnicncnmnmenen 67 80 
. 1,260, © Dhinwcoccemennieiaiciomine 40 95 
S .* . Dip idetiew nenicnenevenemiiaieesaliidaiatiiaiiiandiai 20 00 
245 “ 251,300, Ft nneneneiinianiiceniens 7,853 12 
88 “ 90,860, _ ANS. 2839 37 
66 “ 67,610, © aun aeinl iniinnmeenen 2,112 81 


* Words and figures printed in bold-face type in pencil in original. 
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138 cattle, 124,070, *900, @ 2.874 --...----.--_----_- 3,067 00 
fare lll Ee * 398 18 

el ne .2,902 88 

eee I I Mcncncusienmininaenmunioaniiih / 209 47 

Se FR etree vsccmcnnnnnnes 5,292 94 

i. einen . 20 00 

S © I I: © ID a nennpenninentnmapestenunisien + 132 84 

ae i aeneccutecemntenee | Se 

ae OS ee . 577 47 

os 850, ESS reenact res ' 22 95 

Ete 1,130, ia aaa le 

ee i Reiecann-enennenmeinnnninns 449 73 

Ss 5,140, Tn cin cpuenin nenetinnnidiiidaauiadial ' 128 50 

928 27,595 76 

esi ematnenennn 760 | 
ie assineeiasaimeiniaianl 480 
a uliieneeneieion 450 

1,690 00 

25,905 76 

SER ES EE ee a ete ae 19 85 

EL $25,925 61 


770 A.J.Gillespie. T. E.Gillespie. L. J. Gillespie. J. F. Gillespie. 
Established 1871. ; 


A. J. Gillespie & Co., live stock commission merchants ; office, room 
15 Exchange building. 


We are prepared to make liberal advances to parties feeding stock. 
All such parties will find it to their advantage to correspond with us. 
Customers will please advise us of shipments, that we may have lots 
prepared with feed and water — arrival of stock. 


Kansas Ciry, Mo., Sept. 26, 1885. 
Cattle bought by Bowen & Co.: 


2 cattle, 1,880, *940, (@ 2.65.__--_.--..._____- 49 82 
10 “ 12,090, 1,209,  3.10.-.__..______.-___- 324 79 
a . .cccensstsiininateiasnins 923 10 
1 “ 1,010, — TERE AREAL CLE 87 87 
1 “* 790, AU eae 13 82 
11 “ 12,250,1,1184,  2.30,$10 off____._-____ 271 75 
1 “ 1,260, | ROURARRCA Oe R : 34 65 
2 “ 1,770, RES Ieee 44-95 
“ae. . 36 a: aaa anene 346 03 
ee ee 1,040 58 


* Figures printed in bold-face type in pencil in original. 
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o cattle, 2,360, 775 #, @ at---- orisiialinlenainniige 53 10 
2 2.380, , EE Sheen ee 65 45 
[. *- ae Bo. cantina tiki numa 38 10 
4 “ §,280, 1,820 z, 2 ee 147 84 
oo 1,100, TD iinet tibiiailieasiniaaritiniceas 40 15 
BS 8 Bien ctniinwce ence ee 35 00 
9 900, 2P cows: snesidiiiniieitinattninn 18 00 
A sg 880, 3 ncounwanhiniieeeening 17 60 
122 Fe Gecunine vunwenanenimnndiiailiaemnaionnein 3,051 90 


771 A.J.Gillespie. T.E. Gillespie. L.J. Gillespie. J. F. Gillespie. 
Established 1871. 


A. J. Gillespie & Co., live stock commission merchants; office, room 
15 Exchange building. 


We are prepared to make liberal advances to parties feeding stock. 
All such parties will find it to their advantage to correspond with 
us. Customers will pleaseadvise us of shipments, that we may have 
lots prepared with feed and water — arrival of stock. 


Kansas City, Mo., 9, 26,, 1885. 


122 I iikiicicincntiemennncmmniniiieainiiniamineess 3,051 90 
6 cattle, 5,980, CORES wncnnenddiiiiiniminin 167 44 
. * 960, ee ila lata tieiaaailiaaie 24 00 
. .3 890, a eae eee 22 25 
; * 1,230, El nnd wwcnanisaiiinesineninaes 33 82 
ae” | eer 64 74 
SB. * Fe Ce Be cnnncencmeieenins 799 68 
So .°* (ie Gee  sncoussneenieiok 1,363 60 
11. “ = 9,000, a so meunesne ane aca 252 00 
;: & 760, By o:cvcocnenssiteiiiieniiaaiiaiiaieiiaainuntiin 11 40 
S © ee ey FE nentcieee 53 35 
Se ,  D cemecieeioeee ‘. 508 S80 
i cai eresineencnieeeeeel 10 00 
958 6,862 98 
nr ee 570 OO 
LP ES Se 327 24 
897 24 


5,965 74 
BBO. cncuntecuscinintintntinminanmaniinenemnieiiiimaite 4 50 


$5,970 24 


Made draft for $5,960; willadd in the $10 in draft Monday; made 
& error & caught on after. 


os 


* Figures printed in bold-face type in pencil in original. 
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772 A.J.Gillespie. T.E. Gillespie. L.J.Gillespie. J. F. Gillespie. 


Established 1871. . 
A. J. Gillespie & Co., live stock commission merchants ; offite, room ; 
i5 Exchange building. ! 
; 4 


We are prepared to make liberal advances to parties feeding stock. 
All such parties will find it to their advantage to correspond with 
us. Customers will please advise us of shipments, that we may 
have lots prepared with feed and watcr — arrival of stock. , 

| Kansas City, Mo., 9, 28; 1885. 
9 cars cattle bought by Bowen & Co.: - 


ee I iiceitetiticcitescnistininsmciicinnciininiiaiaiiaiaaniiins - 120 00 
a ee Se an oe » 238 95 
 — i —annanmnee AR CEE: _ 872 62 
Re ntittedinniommncnieniidiiinn 3,794 00 
.: °e ails oii aa ai 26 64 
ee: =— RET PIE Nn un ot see Soca eo 967 10 
= ti ciesie isinccstataeiaiinitibinitinailabih ib aemeatmaisianitael ' 153 90 
228 5,463 21 
EE TL SAA AOR TT DIO 243 00 
Be Deir ccsiintnciinitniinneieninaenenninitiiiiniinie 110 00 
” | . 353 00 aa | 
5,110 21 
EER eR ORI FU ESET SE Cle ae” SOOT anaes NE OR CUES el = | 3 82 
OE wo cccicienintesvintieaiciiahaitiaiinniaeniiniaiainatiitiiantitiiiabintis 5,114 038 


773 A.J.Gillespie. T. E. Gillespie. L.J. Gillespie. J. F. Gillespie. 
Established 1871. 
A. J. Gillespie & Co., live stock commission merchants ; office, room 
15 Exehange building. 


We are prepared to make liberal advances to parties feeding stock. 
All such parties will find it to their advantage to correspond with 
us. Customers will please advise us — shipments, that we may C 
have lots prepared with feed and water — arrival of stock... 
Kansas City, Mo., Sept. 29, 1885. 
Cattle bought by Bowen & Co.: 


Re GRNee, BAe, TE OO BED weitinncmnecnmmnnicn 426 93 

> * «QR ee 0 hee ceenees 2,792 24 
oo 20D, BE | ORO kewnmcnnmmewen meitiienmnataiis 83 08 : 
Be I ia aeicalibeciieiiniaraeieieiniemseieiin nila ices cate : an 

ee Rie Bl ieiietcnencveneieiaininains . 243 88 


— 


* Figures printed in bold-face type in pencil in original. 
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1 cattle, 1,430, @ & cccccncccsncecnsusnenepe 60 77 
1 940, PREMERA a Ss 21 15 
1 “ 1,020, ERENCES sere ee 25 50 
1 “ 870, "RNR PR 20 88 
; * tee BB nce once euniniiseiniiaisaieinianiiis 27 00 
1 “ 1,000, BER ES cR 30 00 
S © QRRR Gee 8 cocneeccncessemeenwenen 51 60 
101 3,796 03 
6 cattle taken out of feeders & not weighed. 
107 
Rebate Bh ccceecocecctscccce cocccussssmneneens -_ 85 00 
3,711 03 
BD: ecsncnenmnnnntin Dnndantansennnanineenine 2 75 
DUD once Caminnmenennnn tence $3,713 78 
774 <A.J.Gillespie. T.E.Gillespie. L.J.Gillespie. J. F. Gillespie. 


Established 1871. 


A. J. Gillespie & Co., live stock commission merchants; office, room 
15 Exchange building. 


We are prepared to make liberal advances to parties feeding stock, 
All such parties will find it to their advantage to correspond with 
us. Customers will please advise us of shipments, that we nay have 
lots prepared with feed and water — arrival of stock. 


Kansas Crry, Mo., —, 188-. 
In regard to the mine tell Henry Eder that I will pay my pro- 
portion if they will get some other good man, but not Tom Furga- 
son, & he wants you to sell cattle every night & not hold them over 
if there is any buyers. They are handling a good many feeders & 
stockers here & taking out an odd steer here & there, & some time 
putting in cattle; that is the way you come to be short cattle. You 


don't say anything about shipments that have too many. 
Yours, Xe., A. J. GIL LESP TE AY Ov. 


* Figures us printed in bold-face » type in pencil in original. 
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775 = A.J.Gillespie. T.E.Gillespie. L.J.Gillespie. J. F. cillespie 
Established 1871. 


A. J. Gillespie & Co., live stock commission merchants ; office, room ° 
15 Exchange building. 


We are prepared to make liberal advances to parties feeding stock. 
All such parties will find it to their advantage to correspond with 
us. Customers will please advise us of shipments, that we may have 
lots prepared with feed and water — arrival of stock. 


Kansas City, Mo., 19, 1si, noes 


Mess. Rappal, Sons & Co., Chicago, IIls. 


Gents: Your message in regard to short cattle—the cattle in the 
Wabash rick are short 43 cattle, and there are 19 cattle left here, 
odds & ends, to-night, & there is & overcharge of 300 dollars that will 
collect, & have put in claim to Wabash Railroad Co., & hope to get 


it fixed soon. 
Yours truly, A. J. GILLESPIE & CO. 


P. 8S. & Co—Your father says the party can have the property on 
Chicago St. at the terms you mention; also the market on Joliet St. 
at $12.00 per month for 1 year. 


776 Exuisir 12 of T. E. Gillespie’s Testimony. 
K. A. B. 
Exurpit 9 to F. J. Rappal Jr.’s Testimony. E. B. S., Master. 
A.J. Gillespie. T. E. Gillespie. L. J. Gillespie. J. F. Gillespie. 
Established 1871. 


A. J. Gillespie & Co., live stock commission merchants; office, room | 
15 Exchange building. 


We are prepared to make liberal advances to parties feeding stock. 
All such parties will find it to their advantage to correspond with 
us. Customers will please advise us of shipments, that we may have 
lots prepared with feed and water — arrival of stock. 


Kansas Crry, Mo., Sept. 30, 1885. 
W. P. Bowen bought— : 


Se Gen, SORES OE ccnnmcenccnnteusnenenemene 6,506 40 
PE WH hicncdatiemsnemenenenmnancmmememmeiein 280 00 

| $6,226 40 
BN satiictntiee omcnainiintniiyimiiiieneine anaemia ae 4 70 


EELS aA SON LOSER NSE ST Se $6,231 10 


A. J. GILLESPIE ET AL., &C. 


Exuisit 15 of T. E. Gillespie’s Testimony. 


K. A. B. 


Exuinit 8 to F. J. Rappal Jr.’s Testimony. FE. B. Sherman, Master. 
A. J. Gillespie. T. E. Gillespie. L. J. Gillespie. J. F. Gillespie. 
Established 1871. 


A. J. Gillespie & Co., live stock commission merchants ; office, room 
15 Exchange building. 


We are prepared to make liberal advances to parties feeding stock. 
All such parties will find it to their advantage to correspond with 
us. Customers will please advise us of shipments, that we may have 
lots prepared with feed and water — arrival of stock. 


Kansas City, Mo., Oct. 1st, 1885. 
Cattle bought by Bowen & Co.: 


Bee GOA, See © EF cnenccuncccnubeeeees 8,072 00 
Se FR teen cmcnnecmieleienen 2.954 23 
78 * ace amen 2.313 91 
I Tn "| cieencemsremcenmeeeeeie Medias 2.671 48 
— = RE" a ieeesenasemeeeneaneeen as aoe 2.370 31 
85 ee.  unenienniiibilinnsaaeiielies ibe 2.482 69 
e. ee cena ae 19 20 
815 $20,883 82 
35 cars. 
re 600 


792 80 


$19,491 02 
| a en ne NT ES TR TS 14 60 


Dre Of .nccce ciames ccncaccéencecsuiennnenens $19,505 62 
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778 ExHibiT 17 of T. E. Gillespie’s Testimony. 
K. A. B. 


Exursit 7 to F. J. Rappal Jr.’s Testimony. E. B.S., Master. 
A. J. Gillespie. T.E. Gillespie. L. J. Gillespie. J. F. Gillespie. 
Established 1871. 


A. J. Gillespie & Co., live stock commission merchants ; office, room 
15 Exchange building. 


We are prepared to make liberal advances to parties feeding stock. 
All such paities will find it to their advantage to correspond with us. 
Customers will please advise us of shipments, that we may have lots 
prepared with feed and water — arrival of stock. 


Kansas City, Mo., Oct. 3, 1885. 
Cattle shipped by Bowen & Co.: 


A. J.S. & Co.-.. S3cattle, 1,900, 950,@ 2.75........ 52 25 
” a lie 3,080, 1,026, “ 3.40-...-.--. 104 7: 
‘ aa tS ee, ~*~ Beene 251 60 
. 1 18 “ 16160, 1,166,“ 34.....-.. 515 10 
nee 2: Gee OER. Bees 47 00 
: oO el OO ee 20 00 
Mountjoy & Co.. 79 “ 60,970, 771,“ 1.75....-.... 1,066 97 
ee ee ee 276 92 
Wi QE ecccune oe ee ee 19 50 
Mountjoy &€ Co. 1 “ — See 16 00 
121 $2,370 06 
CRO TUEE cence commnennenenns cemnne 160 00 
ot) | +: illest cialnaeiniiitnaaemamuauanendiiialiie 40 00 
I treet cicengnitenemnienmannanenaisiaenies 300 00 
© ip GENE enetewsmonsmmimnamnniiin 761 97 
Dy 33 CUP OEEE BUND ccncpccmnnncnennenmenns 415 84 
1,677 81 
692 25 
BRD. ocicseeseemernenmenenmaneineneminnnmmamnmaaemaie * 55 
691 70 


This leaves ¢ 9 cattle here. 


A. J. GILLESPIE ET AL, &¢. 


779 E. 
Ex. 16 to T. E. Gillespie. 
Kansas City Stock-Yards Company. 


A. J. S. & Co. : H., C. & Co. 
Acc’t of Bowen. . 
Ee Cc crt: tecsnntinitnaiiniainese: temesemiinmeaiianiiieia - 322,880 
Memorandum of stock. Block. Pen. 
I CI ccs cescinttiienietinth ennintrntineninriniiaiieaaa lilt ial 14 1 
Cf eee diesen duit 2 
3 


Date, Oct. 1, 1885. 
SUFFUNGTON, 


Weighmaster. 
Endorsed. 
*A.J.G. & Co. 322880 | 
Pay 2.50. 2.50 
Bowen. 
8,072.00 ,/ 
E. 
Kansas City Stock- Yards Company. 
Q., M. & Co. S. & M. 
Acc’t of Bowen. 
Be CIR cneste nescence 101,870 
Memorandum of stock. Block. Pen. 
EOE BUDD ccecenncussieedinmunnninalnees 24 6 
TS Win ccsece the weeereetenadeneeees 7 
Date, Oct. 1, 1885. 
DAVIS, 
Weighmaster. 
Endorsed. 
*A. J. G. 101870 
2.90. ; 2.90 
W.P. B. 
91683 
20374 
$2,954.23 ,/ 


* Words and figures printed in bold-face type in pencil in original. 
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E. 
Kansas City Stock-Yards Company. ; 
Q., M. & Co. : S&S. & M. 
Acc’t Bowen. 
i > acainiesaaiiisniaiieieeleiieneeasal ae i 92,120 
Memorandum of stock. Block. Pen. 
SELL ATTRA sii ideas ae 25 4 
seinem eens 2 -- 5 
Date, Oct. 1, 1885. 
DAVIS, 
Weighmaster. 
Endorsed. | 
*A.J.G. 92120 
2.20. 2.90 
W. P.B. 
82908 
18424 
| $2,671.48 ,/ 
| 780 E. 
, .- 
Kansas City Stock-Yards Company. . 
Q., M. & Co. S. & M. 
Acc’t of Bowen. 
SE CE ee ae iiceihieniinaiaiaiinaliaiaie - ° 85,610 
Memorandum of stock. Block. Pen. 
le 25 2 
cei eit ea 3 
Date, Oct., 1885. 
DAVIS, 
Weighmaster. 
Endorsed. 
ee 
*A. J. G. 85610 
2.90. 2.90 
W. P. B. - 
77049 
171122 
2482.69 1 


* Words and figures printed in bold-face type in pencil in original. . 3 


A. J. GILLESPIE ET AL., &¢. 


E. 
: Kansas City Stock-Yards Company. 
Q., M. & Co. S. & M. 
Acc’t of Bowen. 
Be IED cctininsscansis Hienennneiiienmncmnndeininnainiinatas 81,735 
Memorandum of stock. | Block. Pen. 
Fa chains sncieineiiiiaieeaieritinneainsctnan-crehintmnciteiaatiiiabiiiaiiniitaid 24 2, 3, 4 
TOG Wiccctinciisn ciititininbeniinmenintonitinieninns iin 5, 6, 7 
Date, Oct. 1, 1885. 
DAVIS, 
Weighmaster. 
Endorsed. 
*A. J.G. 81735 
2.90. 2.90 
W.P.B 
- 735615 
163470 
$2,370.31 
°* 781 E. 
Kansas City Stock- Yards Company. 
Q., M. & Co. | S. & M. 
Acc’t of Bowen. 
FO Cie cciadneaeennnnnnial eiatinsiseantiininieaiiais 79,790 
Memorandum of stock. | Block. Pen, 
FORO Bcc ctr renee neces 
FRESE ED & semeciiniaittindincanncesineinis 
Date, Oct. 1, 1885. 
DAVIS, 
Weighmaster. 
a Endorsed. 
*A.J. G. 79790 
2.90. 2.90 
Ww. P.B ~ 
71811 
15958 
$2,313.91 ,/ 


* Words and figures printed in bold-face type in pencil in original. 
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Ex. 18 of T. E. Gillespie. 
Kansas City Stock- Yards Company. 


M., W. & Co. : Shelby. 
, Acc’t of Bowen. 
Le a a STN See SR KNW evonmte ere 800 
Memorandum of stock. Block. Pen. 
Ne i cctienascncntinonminennnaimmeniie enced Ue 2 
ELL EDL IT EEN PAE IE Bee PER ST EE 
Date, Oct. 3, 1885. 
BUFFINGTON, 
Weighmaster. 
Endorsed. 
*A. J.G. 800 
2c. 2 
Ww.P.B dinates 
16.00 
E. 
Kansas City Stock-Yards Company. 
W. & H. ) Jameson. Bg 
Acc’t of Bowen. 
eee RT CUNT RUN Mam FT - 830 
Memorandum of stock. | Block. Pen. 
NT OEE RE RT LT AEE TE § 11 
ET a RES MENT Ne Ca TTR I 
Date, Oct. 2, 1885. ' 
BUFFINGTON, 
Weighmaster. 
Endorsed. 
* Price, 2c. 830 
G.& C. 2.35 
4150 4 
2460 
1660 : | 
19.50 


* Words and figures printed in bold-face type in pencil in original. 


A. J. GILLESPIE ET AL., &¢. 


782 E. 
j Kansas City Stock- Yards Company. 
A. J. 8S. & Co. L. R. C. Co. 
Acc’t of Bowen. 
Be icici 1 eeianeeiieiadiamiaiae 10,070 
Memorandum of stock. Block. Pen. 
I iis sicinsiceieetitiieesesmenpitenrisanianseprincaiaiaimeniana aes laa 12 10 
TE Bi ia niitetttecee te enemies 
Date, Oct. 3, 1885. 
BUFFINGTON, 
Weighmaster. 
Endorsed. 
#10070 ,/ 
2} 
20140 
5035 v 
2517 / 
276.92 ,/ 


Kansas City Stock-Yards Company. 


M., M. & Co. | Shelby. 
Acc’t of Bowen. | 
FO Giinicins eidnnenninnsnenemnieiaiae 60,970 
Memorandum of stock. Block. Pen 
yh Rae NORTE SE eT EI TE 22 2 
I Oe etnies esttnicianreicieetenas 
Date, Oct. 3, 1885. 
BUFFINGTON, 
Weighmaster. 
- Endorsed. 
4 *A.J.G. 60970 
1.75, : 1} 
| whe 
60970 
30485 
15242 
1,066.97 


* Words and figures printed in bold-face type in pencil in original. 
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| 
| E. 
| Kansas City Stock- Yards Company. 
| J.R.S. & Co. | Bullard. 
| Acc’t of Bowen. : 
| clita ial dal “ 1,000 
| Memorandum of stock. Block. Pen. 
<P 
ELLE LAAT STOR, VRE 
TES Piigenccenscacemeniancsmennneil 3 
Date, Oct. 2, 1885. 
BUFFINGTON, 
Weighmaster. 
Endorsed. : 
*A. J. G. 1000 
2c. 2 
W.P.B chemo 
20.00 
783 Kansas City Stock- Yards Company. 
| J. R.S. & Co. | L. R. C. Co. ete * 
| : Acc’t of Bowen. , 
| Sa ar li snsesnisiniisibieentnecentiinininnngscapcsceit mniapeaniinnesiemeliniitialiia siliilblninsilisainslialibis 1,880 
| Memorandum of stock. Block. Pen. 
i 0 SS REE ae Omen Eb a 
| TN i 
Date, Oct. 2, 1885. | 
| BUFFINGTON, 
| Weighmaster. 
Endorsed. 
* rh G. 4)1800 
WwW. P.B. 47.00 - > s 


* Words and figures printed in bold-face type in pencil in original. 


A. J. GILLESPIE ET AL., &¢. 


E. 


Kansas City Stock- Yards Company. 


A. J.S. & Co. : A. Wilson. 
Acc’t of Bowen. 
| ae 9 CN obce ccs cecenecnnsneneemiinmneun 3,080 
| 2 a eed ees 7,400 
> a” Te 6s 15,150 
Q@ Q 
Memorandum of stock. Block. Pen. 
I TI... icine niseistiateniateieetittineinins etiam canes eed 11 9 
I BO a ince etic een tenis etnies 
Date, Oct. 2, 1885. 
BUFFINGTON, 
Weighmaster. 
Endorsed. 
*A.J.@. 3080 7400 )/ 15150 // 
3.40. 340 |/ 340 340 
W. P. B. one 
1232 251600 6060 
: 924 4545 
Sty a 
10472 ,/ $1510 // 
E. 
Kansas City Stock- Yards Company. ; 
A. J. S. & Co. A. Wilson. 
Acc’t of Bowen. 
Q SD  Binntehtinennnnenmal - 1,900 
Memorandum of stock. Block. Pen. 
ROC RMT E Re en RE Sa 1] i) 
Te aici iittala tee niceties 
~_ Date, Oct. 2, 1885. 


BUFFINGTON, 
Weighmaster. 


* Words and figures printed in bold-face type in pencil in original. 
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ExursitT 19 of T. E. Gillespie’s Testimony. K. A. B. 


Kansas City Stock-YaArps, Mo., 


A. J. Gillespie § Co. in Account with W. P. Bowen § Co. 


— 


| | f 
To cash, BOWE .cccscccsssccses: 400 |, Aug. 21) By cash, MeF. & Co....... J 56 70 
sow OR cocccesescecces | 200 | Sept. 2 - Cy 4,390 66 
el 20 00 4 = fr’'t, D. Thomson..! 25 5 
” hon seqcenene ossescees 2 e MeFarland ......... | 120 00 
“ $2—41,130, 3.55...) 1,460 11 as ae Dic ciniidinenenl liz i 
- 19—24,880, 3.95 ... Ys2 76 = , ee, Se 13,000 00 
- 2—2, 190), 37, “ore | S485 5 - Wm. James, |dss. 75 35 
“« -16—21,300, 4%...) 1,011 75 5 | “ sales, 1—1,130; 3¢ 33 90 > 
6 92.980, 444 2.0000. | 100 30 ss « " 1—1,820, 2c. 36 40 
“ 19—22,260, 4.20 ...| 934 92 i cash, fr’ t ()., M. & Co. ... 75 00 ‘ 
“ telegrams........... 25 34 A. J. G. & Co. 40 00 
o exchange. ......... 3 30 o GPP cnenctins enteneenenns 10,584 38 i 
sas Wim. James, '4...| 104 81 = >  eenemamantennn 2,868 36 
a 1—1,100, 33%........| 41 25 es © eel 1,000 00 
™ 1—1,060, 34.... .../ 39 75 - fr't, S. & CO... nia 273 Ov 
= 75—H4,200, 200...) 1,809 60 7 2 7 30 00 
” 36—41,060, 434.....) 1,950 35 8 | - Metcalf, M. & Co.| 78 42 
oe CR ae 9 75 9 - fr't, Jones Bro’. ...| 39 50 
a OS IN | 5 Ow “ oe on i ssieal 100.00 ; 
ve 18—22,000), 4.80 ... 1,056 00 || - “ Q., M.& Co.../ 720 00 
~ 20—22,920, 3.80. | 870 96 ” * MeFariand ...| 406 00 
‘6 = 223,660, 3.80 ...| 809 UR ©: Ge sercoee] 28, SAT OO 
oe 1— 1,070, 30. ...ccceee | 32 10 2 | “ sales, 2—2, 90, 4% W 33 
- 20—25, TOO, 4.20, 1079 40 = : ash, fr't, bat. ii loz 00 
ib 1—1,7%0, eS 31 15 || 3 “” Met ‘oy & N.. 25 00 
- 59—73,270, 4.20 . 4,077 38 
6s 48—61, 040, 4.20 ...) 2,588 &S ‘ 
- 219—281,480, 4.10.) 11,515 68 
sed 35—42,200, 444.....) 1,793 50 |) 
« 1—1, 1:0, 234 ........ | SL O7 | 
6s I icncttitnmennnins 10 90 
= fr’'t, McF. & Co | 53 00 
- I—1, 200, 334 ....... | 45 00 
a 1—1,280, 3.80 ...... | 48 64 : — 
17—21,700, 44 q...! 76 50 
- 1—1,060, 4 ........... 2 40 
s Bowen ........ 25 00 
a eee | 11°50 
- yt 5 00 : 
66 20—19,440, 3.70 .. 719 28 
o¢ 4—4, 590, 40 ...cccee.! 183 60) 
- 6—7,740, O36, -ccosees 348 30 
66 20-—26, 600, 4.70 ine 1,250 20 
- shipper,. 3.00 
a eae 17 50 
= 58—82,490, 5.35 7 4,413 21 
For'd 39,783 57 PO Wiicceunsennscemanteccuncs 57,619 50 
‘ | ; 
Porware) .........0000+ e000 | 89,783 57 Bro’t for’d............ 0000+. 57,619 50 
To cash, 10—11,920, 4.: Ril... 536 40 Sept. 9) By sales, 6—8,510, 5%4.........| 486 05 
- si7— $84! AO, 2 70. 10,382 31 ” - 19—19,3, 3.70". 714 10 ; 
” 14—19, 180, 5.00... 959 00 - cost ir t fol. Dilingham.. 40 00 
ow 472,840, 4.85.. 3,532 7 Bien A. JG. & Co.) 12 00 
- 41—55.170, 1.55 2,675 74 = & ae pai tients inmates 4,131 56 
“ 9—11,550, 41%....... 490 87 * sales, 1—860, 3.30..........| 28 38 
- 13—12,9.), 2 90... 375 55 - i 46 00 
we 22—21,070, 3Y4..... 684 77 DS ee Geren 217 60 f 
= 38 — 36,740, 3.40 Laie 1249 16 os ee oo a 236 39 > 
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$3,234.34. KANSAS City, Ks., Oct. 5, 1885. 
At 10 days’ sight pay to the order of A. J. Gillespie & Co. thirty- 
two hundred & thirty-four ,3,4; dollars, value received, and charge 


to account of— 
RAPPAL, SONS & CO. 
To Rappal, Sons & Co., U.S. Y’ds, Chicago, Ills. 


2 Till a we vier BO 


4 * Not paid. 
: + In red ink in original. oe 
t Vords and figures printed in bold-face type in pencil in original. 


. 
. 


Derenpant’s Exuterr 1 tro W. H. Borprey’s Testimony. 


Memorandum Acc’t Rappal, Sons & Co with Union Stock-Yard Nat. Bank. 
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[Written across the face in black ink:] A. J. Gillespie & Co., live 
stock commission. [In red ink:] Copy. Protested for non-accept- 
ance Oct. 7, 1885. C.J.,N. P. Protested for non-payment Oct. 20, 
’85. Edmon V. E. Baker, notary public. Copy. 


(Endorsed :) A. J. Gillespie & Co. Send it back. F.J.R.,Jr. No. 
funds. F. J. R. Jr. 


793 Exurpirt 21 to T. E. Gillespie’s Testimony 
Copy. 
$3000. KANSAS Crry, Kas., Oct. 5, 1885, 


Sixty days after date we promise to pay to the order of A. J. Gil- 
lespie & Co. three thousand dollars, at Kansas City Stock- Yards 
Bank, value received, with interest from date, at the rate of 10 per 
cent. per annum, until paid. 

(S’g'd) RAPPAL, SONS & CO. 


(Endorsed :) A. J. Gillespie & Co. 
704 Exuipit 22 to T. E. Gillespie’s Testimony. 
Copy. 


Paoia, Kan., August 29, 1885. 
Six months, on or before, after date | promise to pay to the order 
of A. J. Gillespie & Co., at Armour Brothers’: Banking Company, 
Kansas City, Mo., three thousand dollars, value received, with inter- 
est at the rate of 10 per cent. per annum from date until paid. 
$5,000; due Mar. 4. 
(S’g"d) W. P. BOWEN. 


Secured by 2d mortgage on 240 — land. 
Endorsement: Pay to Rappal, Sons & Co. or order, without re- 


course. A.J. Gillespie & Co. Rappal, Sons & Co. 


(Ilere follows Defendants’ Exhibit 1 to W. H. Boprey’s testimony 
folios 795 and 796, marked sheet 1, 2, and 3.) 
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, “ 19—12.350, 3.....0-« $70 5 |) e 8 = © 
| re 27—34,990, r¥ 65 1,627 03 “ sales, 117--100,160, 3'4... 
| o 48—42.820, 3.30... 1,200 48 e * 'g1—100,570, 4.30. 
ee 11—44, 2 3 L388 07 es - ee i 
lll OO ee Se 400 95 WU eee 


' “ 
‘ 


167—-170,740, 3.10.| 5,292 


eee eee eeee 


158.705 64 


“193,327 


193,327 : 


a 


6,251 


7 27 


10 


tes Some 


CREEP te eee: 


— ee 


18S5. 
Sept. 24 
SUT 
Sept. 24 
oF 
6, 
i» 
Ris 
Sept. 20 


—_ 


‘oO 


— 


Exrhihit 3 to F. J. Rappal 


cash, 20 — 21,399, 23%, 
$10.00........ shabaviais | 577 47 
= 16--15, 780, 2.85..... 449 73 
- 53-—58,000, 344... 1,887 92 
“ 6--5,140, 2%4........ 12s 5) 
wa 2—1, 880), 2.65........ | 40 82 
“ 2 for 35 00 
“ Q* 20 00 
™ 245- -251, 300, 3...| 7,853 12 
o R8—90,860, BY...) 2,839 37 
66--67,610, 3Y%......, 2,112 81 
es 138-124,070, 2.874%) 3,567 00 
- 27—18,520, 2.15..... 398 18 
" 115-100,970, 2.87'4) 2,902 88 
as B—7 ST), 2.85......06 | 209 47 
= 1—1, 130, 1°54...... 19 77 
| 
4d gg en aoe | 190,508 03 
cash, 19—21,720, 4"4.... 923 1 
og 1—1 010), 54......4. 37 87 
- 1O—12 1100, 3.10... 374 79 
oe a sven 447 
"i 2—1,770, 2%4........ 44 25 
Sd 16—1TS,880, i80 ‘ Tu &4 
e 1—1, 100), B..ccccccees 33 00 
“ —T4, 830, 4.20..... 3,142 86 
“ 5—5e), 1.87%%..... li 12 
as 11—12,2%, 2.30,| 
a 271 7h 
- 4—5, 280), 2.80, 147 84 
= 1—1, 10m), 3.65........ 40 1% 
a 49—38,540, 2.40... 1,040 58 
oe SBN, Lg koe nee 4 10 
= 2238), 294. cococees 65 45 
a ee ee 38 10 
™ B—— FD, 1°54... ccccccccel 13 8&2 
- Li—11, 750, 7.95..... 346 03 
™ B— 1 DH, 254. occ. 34 65 
as 2— 1, 780, Z..cccccces 35 60 
te 1—80), BUZ....ccccees 22 25 
oe I—1, 20, 2%....... 33 82 
™ 3— 2,490, 2.6)........ 47 
” H—5, 980), 280... 167 44 
as 1—0100, 2UK.. .oneeees 2400) 
” 32 - 28,560, | a 7a 6S 
we A3—48, 700, 2.80, 1363 60 
= 111,000, 2.80... 252 00 
” 1— 960), 14g... ccccceel 11 40 
” 2— 1,940, ZZ..0000 | Ss Ba) 
” 24— 19,200, 2.65.....] SOR SO 
= —5— x oo 
” nee oe yal) 
= 14—13,550), 254... 72 &2 
= 12—i(@ 10.40)........ Pele 
= 9—8.8'), Z.70...... 238 
= 167-1354"), 280 L704 of 
- 1—1, 100, 2.40.00... 26 6 
- 3I—3R 360, 444... Lose 30 
" I—1,270, 3. | 38 10 
“ 222 FH, BB 757 10 
- 5B 1D, B...cccccce. 153 
” ascesncscccsnsovscecs 3 RZ 
” - SCRE OOO ee eee i) 
“ 2—2,480), 4.35...... 83 Os 
™ 5 BiB assensseneeescnsens 13 On 
For'd...... 208,524 49 
Bro't for'd .... 208,529 49 
cash, 60—66, 880, 4.17'. 2.702 24 
oe 17—14,080, 2.85 ...| 126 93 
- 1—&50, v.70 2) OF 


eee eeeee 


- i = . 
2—O 80, 2 


l 
1—1,450, 


(et. 


Sept. 


' 
i 
| 


_— 


l 
3 
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For'd 


Bro't for'd 


aee 


eee eeeeee eerece ceoceses! 


 , ae 


eeteneeee 


_ By cash fol. fr't, Quinlin & 


0 eee eeeree 


Snider &Co.. / 


Bro't for’d secccees eee 
By cash fol. fret, Yard Co.. 
- ” Mountjoy 


+ 


“cash, 
ss se 


“  2—1,530, 3 


& Co.. OOtH Ree aeeter se eeeess 
By cash fol. fr't, Snider & 


eee eee eee 


226,589 18 


226,589 18 


792 80 
Hoo On 
Zs) OO 
19,505 62 


247,767 60 


247,767 © 
o00 00 


100 


™ 


, 
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1885, | 
Sept. 29 To cash, 1940, 2Y4 ..cccceee! 21 15 | 
11,0000, 2.70, 27 ..! 27 OO | 
os 1—1 fun, 3...... —— 30 00 | 
“ Ba LD, Zone ce ces eee Al 00 
a 123—14, 540, 2.57 3,203 «2 
| “s | Ta 7 35 
06 F. i sieaintaiien ‘ons | moo | 
“ 133— 162,660, 4 6,506 40 
« 1—1,080, 24........ 2 Tu 
oe Fr't, renate, Q 
eeeeseses oF i) 
ee Gun, eA ‘. eeens 46 40 
ha. < wm “a 37 20 
| es 2— 1.860, i 39 06 
| ees eee / hye 
“© = - 375—322,880, 21s. 8,072 00 | 
66 telegrams ........ ws 74 
ss 1—SU0), 260 ......2... | 19 Zw 
4“ 6-—4,090, 2.40 ..... 18 22 
= W2—101 S70, 2.90.) 2,954 23 
66 oe ee) #10, 2.90 ...! ¥ isk? 69 
a 82—81,735, 2.90.. 2.370 31 
“ T8—T9,790, 2.90 . 2.313 91 
| “ 92—92, 120, 2.90 _ 2,671 48 
- — 19, SOM), 5. 70 esccee) Jog 60 
oe GERM. ccccnnste enccesen 14 & 
aaa BS BaP rccascnegpecess Zo 
oe 2-10), 2h... 52 25 
oe 3—3,0080, 3.40........ 4 72 
= 7-—-7,400), 3.40........ 251 00 
“ 13—15,150, 3.40 il 515 10 
os 2—l1, 8x0), 6 ecoseoens 7 0 
“ 1—1,000, ne 2 00 
7 wey soveeree| 246,528 42 | 
Or Dr. | 
Brought for'd ......... | 246,528 42 
Oct. 3 | To cash, 74—60,970, 14...... 1,066 05 
” shipper ...... s+. a) Oo 
| = 180), 2.35... .000 19 50 
| es 12—10,070, 2% ..... 270 92 
| - BOWED .. cesses cones 30 00 
a exc ad NO 
- 0 a res 1S 2 
5 _& & ee sian Bay (m 
ae 1—S00), 2.00 ....c e000! 16 00 
os ret'd d'ft & fees... 6,233 71 
*) j “s 7) ae ia) ‘ 19,05 2 
® 4 4s “a es TH) 04 


To commission on 768 
cattle sold at Kansas 
City 


See EEO RRR HEHE Ee Hee 


E. & O. E. 


6,233 71 


*Drafts returned not paid ........ 
19,505 6% 
700 


26,440 27 
536 67 


25,903 60 


Less balancc............. a 


By sales, 1—1,160, 3.65......... 
5—5, 140, 3,40... .cc00e| 

ee 1--1, 170, a 

a 2—2,7D0, B34 ccsceeee| 

' 


SCC OH SOHO HES Oe OOO 


Cr. 


Balance .. 


275,344 53 


275,344 453 


40 0 


275,384 53 


A RENN 


* Words and figures printed in bold-face type in pencil in original. 
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810 Exursit 4 to F. J. Rappal Jr.’s Testimony. wN 
Page 204. A. J. Gillespie & Co. Ac. Bowen & Co, 
R85. Pa a | | July 21 | Net sales, Bowen............... 6,150 90 : 
July 23] Draft ac. Bowen ........000+ | = 4,300 00 | 22 - a 2953 BS 
24 | icnaaiinteteiiaainsiai 6,650 00 | 23 | ee eS | 31,076 75 
 S Se eee 8,500 00 24 os ‘ 2,226 22 
27 \. 4.0000 00) ya 66 ‘ 3,058 60 
( 6,000 00 28 | 6 ; 4,051 6 
og | B & & ancnsntssnceneiesntaaneient 3.000) OO wn ee 4.098 06 
( 7,500 00 | - .... - —_— peevess O580 37 
a. | ae ineusnennneins 11,000 00 | - : » = 3,216 37 
oe 3 | siataniesiadaiateiasiadimaiaiiiiateeads HK) OW) | = } BIR J oncces coven. { 14,121 17 
— | 4400 00) Aug. 1] er eee ALLL AS 
3 | a — hoo 48 
| | 5 | ok: seieeiael 4,329 16 
| 17 | Cash paid Bowen.............. 4) OO . 
*86,450.00, 76,475.97. ‘ 
Page 438. Rappal and Bowen, Kansas City Shipments. 
dhciatsthiinnialeaennenenmemnnenaiiiitD —_, siitiaptatibameaminasiinaitimaiiaan : 
1885. — 4a 
Aug. 10] To sight draft .. ............... 2,962 25 || Aug. 10 | By ac. sales ...... ’ 2,106 36 
lz ————eeeeeeee 20,4465 12 | 12 | - acedantnecsennclassan 20,161 34 
13 = 14.005 22 | 14 | - sqnnpeemnunessnetoccnel 13,661 69 
| 
_™ 
937,413.89. 36,929.39. 
811 Exhibit 4 to F. J. Rappal Jr.'s Testimony—Continued. 
Page- 206 & 207. 
1885 1885. | | 
To balance of ac............... | 7,025 78 | 
Aug. 7 draft, Bowen... 5,240 68 | Aug. 7 | Net sales, Bowen......... 5.975 29 3 
a ge eoneenececeeces 15,868 25 | 10 | a 16,315 62 
seceonsenes-qnunenes epnetene-enseus 266 76 || 14 a St. Marys.....! 3,081 90 
13 epascunenmesnmesnanes wenaenermenl 3,243 00 14 | - Snider..... eel 6.356 58 
14 *43,753,42............... | 12,108 95 as vénnuili 7,506 05 
es esa 11,710 08 15 | --  (-  _iiizliy 11,751 35 
_ 5 ree ere* 1,452 14 17 " pomanetens ABS 00 
tS, ~  qqmaiiaeniiasepieiihiliiiadiaieaietieea! A38 33 - + eee 1,468 64 
15 J. James, shipping siinae 2600 Aug. 19 | = escesenen! 3.854 45° — 
7 J. M. Holt, S48.00 5 | 20 | fe Seal 4.8096 39 
Dyce, g.00) pesnesnes geenee | 40 00 “ es , ee 12,816 13 
19 draft, Bowen....... ccceccee| 725 70 21 | “ Colorados .°.. 3,093 87 
19 Wim. James, shipping.. 34 00 | ” <..| 922 22 
19 Ts, Be cricssnincninne 4.007 5A = natives....... on 8,127 46 
ay cash, shipping ........... 20 00 24 | a coceee we 7,087 30 
20 “ Stoddard ............ 32 00 e ieee 8,805 80 ; 
21 draft, wt scoconensorsccs 12,.°82 32 27 | rc ie ell 4. 1559 45 
2 - iP Ticetsnsetinnnennes 13,152 35 28 | ee 1,852 98 
21 oe ad ERE 13,107 65 We ee na 70 
»2 cash, D. W. B., ship- | 31 | = — 5,052 35 
I. eaitieeeiiaeniciadiie 10 00 oe vanetoanil 3,495 87 ** 
J. James, shipping...... 200 | eel bel 5,778 33 
24 - ———. 2 00 ee j 7 SO 
cS 0 A 2000 
24 draft, Bowen..........0.... 1,018 08 an 
. seseesnenumnedl 10,000 00 
© inion 148 45 
26 A. Barnes, shipp’g......| 2000) | 
draft, Bowen..........00... 970 21 ‘ | 
27 ——e eee B,897 88 of 
fee seul 790 60 | 
(eee 4 
28 BeMGe,, BB GRAEIO ccccoccccces 1,869 28 rf 
28 | W. D. B., shipping...... 30 00 | 
31 J. M. Holt, $20.00; 
James, $18.00.00......... 38 00 : 
draft, 137 cattle............ | 8,166 55 "| 
” ae ecosooccases 9454 67 | 


139,171 21 ‘* 120,071 13 


' t 


* Figures printed in bold-face type in pencil in original. 
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Exhibit 4 to F. J. ~ Jr.'s Testimony—Continued. 
Sicreertibiacndereranicianmiiamiiimiaiiiiaitiiiiaa tical iaeiiiiaeiadala ooo 
812 | 
‘ ' 
1885. 1885. 
Forward.............. “139,171 21 POrwar .......ccc-eeseees. *120,071 13 
Sept. 2 cash, Stoddard, ship- Sept. 1 Netac. sales .............+0+ H448 66 
RE eccecuneneny eonabansie 00 peccccces ecee ecceccess 1.927 82 
é' 7 W. DD. B. shipping...... 6 Aug. 6 ¢ ash, delay, c »~ BA o 40 57 
draft, Bowen.............. 12,462 01 ie ae Fs Sen’r... 40 00 
susows 4300 66 Sept. 3 ‘4 loss on 321 cattle, 
7 cash, James =, ‘ship ping wo Be Wie Cunsceununamentinnen 168 11 
s “ Bowen, ILL ff Se ee 14320) 68 
7 draft, poe ~ ECCS ae 10,384 28 4 - gngnenennenees 218 72 
s cash, J. Holt peconence mh OM) 7 —e 12.433 75 
draft, Toh _ eee 13,000) 00) » lt F@eeeeeeee 13,426 81 
. panenes : 2.868 3h 12 ee 4321 34 
1 : renapnpabenan 23,347 12 ee | 9.328 32 
12 cash, James, shi ip ping 200 i - aco} 2,825 OS 
Bowen, 14m 4 = snagnannaneian 406) 95 
draft, Khowen.... 4,131 56 7 | Caah, BH. 2S6., Jr., BY... 7 50 
M4 cash, Bowen, ship ping aon 17 | Net ac. 2ales........ccccccses 11.488 00 
Stoddard .......... 16 oO 18 aoe ee 126 10 
draft, oe a ae 8.6 TO ZI - eocces 1S810 OR 
. 7 cash, James, _— ping ao 22 - — | 10,106 07 
1s draft, Bowe n, lia 18 2 “ | 19,774 59 
ly wen we 1178 25 y 5 a 6.846 93 
21 cash, J. James, ship- 2 7 evsenassseeses 4,172 97 
a 20 00) 2s ~ enti 27,244 53 
cash, Kowen,shipping 2) 0) 2 2% scitapiameainaeil 4.862 00 
21 ee ae 20,000) OO) | ee hl 61 
™ 22 cash, Stoddard, ship ' 
DED ..ccoccccccccesccccceces ay tw 
I ies Oe 
ee ee 4067 14 
2 cash to James, 820.00: 
W. Bowen, $40.00; J, 
James, $20.10).. ........ i ow 
ys) draft, Bowe a 6,510 19 
ie ee ee! ee Gk ee etitad 06 
26 cash, Stoddard, mand | 
ee aan 
draft, Kowen............. 405 39 
_ 2x ee ? 25,025 61 | 
- saneanaonseeons ee 24 
29 cash,Wm. James, ship- | | 
DEE ..000. coccccscccecooeces aon) i 
on W. FR, FROWOR cecccccce soses 20 0) 
Se f.114 03 
*328 721 i3 *313,957 19 
— 813 | 
1&5. 1885 
4 , nee "328,721 12 ,, ee *313.957 19 
et. I draft, Kowen.............. 3,713 78 9 Oct 1 | Net ac. sales......... ccceses 3583 78 
2 cash, J. James, ship- 2 ei socenanimnantael ASM 25 
TT tenntnmesnennenenenes 20 00 3 7 qnnabensoceest 16,519 69 
: 2 A. & J., cigars ie LL f - ennapeneescees Le57 27 
3 W. James, ship p , 20 00) 
Ww. Bowen, ia 20) 
) “ my iM) 


z 332,519 vO *341,508 18 


*341,598 18 
332,519 90 


9,07 & 28 
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814 : Exurpit 5 to F. J. Rappal Jr.’s Testimony. 
A. J. Gillespie. T. E. Gillespie. L. J. Gillespie. J. F. Gillespie. 


y 
, J 
Established 1871. : . . 
A. J. Gillespie & Co., live stock commission merchants; office, room 15 Exchange 
building. , 
We are prepared to make liberal advances to parties feeding stock. All such par- a 
ties will find it to their advantage to correspond with us. Customers will please ad- 
vise us of shipments, that we may have lots prepared with feed and water — arrival 
of stock. : 
Kansas Ciry, Mo., July 1st, 1885. 
W. P. Bowen f Co, in Ace. with A, J. G. f Co. , 
Dr. | 188.5. j 
June pO  , 21500 70) June 15 | By rebate fr't........... sciel 200) j 
I  ctininanivcnn 6 00) | i a 161 60 ) 
| R cattle, 8520, 4.20....... 357 S84 os eo “ 7 44 if 
| = 2.240), 4.70... 105 2s - ” D  sensseenenninns 4 OO 
| 16 * Ost, Se....... } 1,043 00 17 | By Rap., Sons & jee. 259 | 
St a) 135 00 | cat.. wee) =: 6,091 38 
| von 219,310, 4.70... L807 5ST | By Rap., ‘Sons & Co. SS eat, 4,216 2 
oe ° 2.1K), ‘== 4,180 65 | “a rebate fr’t . 126 00 
| Bion 2,440, 4°4........ | 1g 80 
; ° 4,780, 4%4....00.. 215 10 | > 
» * $5,220, 4.90.00... | 1,725 78 
| 1 * 1,020, 400........ 46 92 | 
If _ ee 571m, 4°54...... 2.712 2 
ew 83,760, 44.2000. | 3,978 60 | 
ie 79,600, 4.90.00... 3.000 4007 
o4 120,900, 5.10...) 6,165 90 | , 
5 ° 6,310, 4'4........ 283 95 | 
ho * 68,920, 5.50... 4,652 76 | + 
be 2,10), 444...000.. 74 50 | 
ha i = 147 58 | 
mS * Gee Oe cn 3,162 60 | 
= 2,200, 5.. 1 Oe | = 
7 12,930, 4.80...... 620 64 | 
cash on stillers........0..| 1,500 00 |) 
19 cattle, 23,180, 4.90...) 1,135 82 | 
_- 23,440, 4.95... l, "160 28 
5 Op, 500 |? 5.05 & ; 1,043 25 
: *- Oe ee... 45 90 | 
I ccenccscsevrnenns! Of 
17 | 108 still a@attle............. 6,657 72 
19 Cat. = * > ow 1331 61 | 
1s 21,420), 4.90........ 1649 5s | 
ie CN Cee 1,188 50 | 
me I Sees cn GBR 85 
ta 06)6ClCU .COLlU HH4 t4 
ie. § =—ClU Cl 1o70 24 
= BR GRP. ccces X78 
9 ew eewees: | 3,056 im) 
SS RAF BB ncccee OO 24 
PR a cranccccressnnnencesse | 89,065 & FOES wc. coccoceccccsencccssenes 
815 
1885, 
June 17 | To am’t for'd. 89,065 89 | BR OU BUG cccenssccctemnrtenen S605 @ 
AS = aaa hoo June 1s | M. James, '4 in 156 ¢..... Ww 22 
shipper ences Is rebate eines Prove) 207 
BROWON caccccsscvsnscscoccss ces 2000) 19 2 cattle, sold here.......... oO 84 
swite DIM G.....ecees serene eee 36 00 Wm. James, 4 in 57 r @.... 44 28 
4 proffit ON 75 © cosos eens 26 59 20 R., S. & Co, B29 C.. .ccccee. i 18,174 53 
18 92 cat., 127,720, 5% ....... | 6545 65 R. P. claim paid.......:....! 458 25 j 
ea  . 277 65 22 mi: we fF ae 6,305 40 
19 % pus to James, 88 c.. 79 75 2 - BB C.nccccoce peseel 7,156 27 
EF" ..000- cccsceccccccseccocoecsoes 7H 44 BBB C. cccccsceesl 12,853 SS ; 
= & Seen 235 00 - FAB CParrecccteree| 87,919 14 
18 cat., 20,440, 4.65.......| O50 46 
12 do. 14,020, 4.85......,.) 679 97 
18 do. 21,860, a, 1,049 2x 
1X do. 20,820, 4.70........ 978 54 
14 do, 15,620, 444... ..0008! 702 90 | 
2 do. 2,070, 4. sedatiinetunel | 82 80 | 
8 do. 7,740, 4.40......... 340 56 | 
8,900, 4.90,...0000: » | 
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| 
19 | To 28 cat., a7 5, 4.90. 1,837 50 
s io] . 


we A) te 

20 ensiene. ‘ans 
shippers. 

cash, Kowen........... 
54 stillers 

4 cattle, 4,960, 4'¢ 
exchange. 

108 stillers 
Rothchilds,! at O85 ¢ 
2) cattle, 20,600, rr 
9 = 6,000, 4.85 i 
ao . 48,060, 5.35.. 
Is . 17,710, 4.60.. 
19 . 23,200, 5.05. 
HM . 45,040, 5.30. 
2 » SRR GS... 
2 . 80,906, 5.15... 
42 } 

1 

35 


131,590 
16 


*131,599 89 
June 2) To am't for'd 131,590 89 
| ™ Rothschild 

loss on 9 cars stillers 
* shipper 
** 108 cattle, 

4 a 


exchange 
cash, Rappal 
3 cattle, S070, 
do. 
do. 
do. 
do. , 
do. 3,700, 5.05.... 
Ge Gee Geeccn 
a 
1 cattle, on 5 penenense 


. 19,000, 5.40... 
1,000, 454... 


1885. | Tobal. for’d 

June 27 - eattle, (O.500, 5.15. 

do. 5.000, 5.20... 
240), 4.70.. 
IS5,218, 5 
15, san 
21, 100, 4. 70.. 
1,060, 5.60. 
2510, ate: 
4,000, 30. 
3.10), 4.75...) 
21,6005. 62h 
3,140, 5e.. ... 


1RSS. 
June 


29 | 


30 | 


04,427 02 


*100,427 02 


i 
advance on astillers | 
refunded ... . 
43 EE 
R., Sons & Co., 
“a Vy 


143,255 


| By bal. for'd 
R. freight 


R., Sons & Co., = 

R. fr't 

R., Sons & Co., 
“ ee 


” : 13,458 


June 29 | 
29 | 


30 | 


R18 


June 30 


July Ist | 


To balance.... 


NN $2 19 
49 cattle, 54,000, 5.15.. 2,751 08 
51 “ FO,200, 5.50.. S801 
3 = a|a20n, 460... 153 18 
41 “ 61,160, 5.25.. 2.738 13 
4 606 )=—s 42,780, 51...) 2,352 90 
1s 104 22 3350, 5.40 Lwin SZ 
14 - BA.GUD, 5.2.00. 780) 
~ “ 1,770, 4% 79 65 
31 “* 35,750, 5.10 1,823 25 
l . 22308, 46...! AG 80 
20 = «25,180, 5.40..} 1,359 72 
l * 1,090, 4.40...] 47 96 
34 - $4,820, 5.35 2.397 87 
2 “ 2,000, 4! 4 O45 
17 “« 23,270, 5.35..| 1,244 94 
21 oe 23.260, Fe 1.162 00 
5 * 5340, 4.70...| 250) O8 
l - Fe 856.0! A2 65 
2 By Diccccess 129 50 

s “ = 8,660, 4.80...) 415 68 

3 * 3,810, 4.70...| 179 O07 
I  vncncnnsnccnvenesenes 14 
cash, Rappal............. wd OM) 
Zin 42 74 

Bal. bro’t for'd...... | 206,542 74 
er | 3 50 
Phalan, % 170 ¢....... 127 08 

on Be Daccsces 97 Os 
exchange ....... 40 42 


POE STO 82 


‘July6 By R., 5.2 Co., 173 ¢... 
o. 
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By bal. 


a) 


819 


No. 6864. 


“ $6,233.71. 


No. 6876. 


* Words and figures printed in bold-face type in pencil in original. 
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for’d ee eee 


FE: SST on: 


ISD 


PTT Lee Tee ee 


183,743 09 


i 


Aw6S10 82 


9,967 60 


11,734 O07 


21,701 67 


1.366 06 


23,067 73 


Kansas Crry, Oct. 5, 1885. 
“A. J. Gillespie & Co., live stock commission merchants: 

“Pay to the order of P. Connelly, as. cash’r, sixty-two hundred 
and thirty-three ,"jy dollars. 


A. J. GILLESPIE & CO. 


“To Kansas City Stock-Yards Bank, Kansas City, Kas.”. 


Exuipit 5. 


KANsAsS City, Oct. 6, 1885. 
“A J. Gillespie & Co., live stock commission merchants: 
“Pay to the order of P. Connelly, ass. eash., 


and five hundred and five ;%%; dollars. 
“$19 505.62. 


nineteen thousand 


A. J. GILLESPIE & CO. 


“To Kansas City Stock-Yards Bank, Kansas City, Kas.” 


8 


20 


No. 6903. 


82] 


Currency. 


Checks. 


Deposited with Union Stoek-Yard Nationa! 


Currency. 
Checks. 


A. J. GILLESPIE ET AI., &¢. 


Exurnir 6. 


KANSAS City, 


Oct. 7, 1885. 
“A. J. Gillespie & Co., live stock commission merchants : 
“Pay to the order of P. Connelly, ass. cash., six hundred and 


ninety-six and ,°3; dollars. 
“ $696.32. 


A. J. GILLESPIE & CO. 
“To Kansas City Stock-Yards Bank, Kansas City, Kas.” 


f 


De posit Tickets, 


account of Rappal, Sons & Co. 


CHICAGO, 


account of Rappal, Sons & Co. 


CHICAGO, 


bank 


jel 


822 Deposited with Union Stock-Yard National Ban 
for account of Rappal, Sons & Co 
CHICAGO, Ort 
Currency. 
Checks. 


1.06] 
1344 
42 

Hi. 
».459 
144 
S007 


+) 


cette te ae ee ce 


2.660) 


Deposited with Union Stock-Yard National Bank of Chicago for 


et. Lsf. ISS5 


15 
4 
OO) 
*¥.) 
ae | 
60; 
! 


‘1 


of (‘hie vo for 


| . wy 


if) 


AS4 THE UNION STOCK-YARDS NATIONAL BANK VS. 


Deposited with Union Stock-Yard National Bank of Chicago for 
account of Rappal, Sons & Co. 


CuicaGo, Oct. 3rd, 1885. 
Currency. 
Checks. 


si iecusindennas 7,974 43)/ 
Deposited with Union Stock-Yard National Bank of Chicago for 
account of Rappal, Sons & Co. 

Cuicaco, 3rd Oct., 1885. 


Currency. 
Checks. 

155 yY ¢ 
10,227 10)/ by 
2,673 90)// 


13,056 00 


823 Deposited with Union Stock-Yard National Bank of Chicago 
for account of Rappal, Sons & Co. 


CuicaGo, 5 Oct., 1885, | 


Currency. 
Checks. 


Ar 


6301 32 
131 40 


6,432 72 
‘11 90 : 
6144 62 | > 
Deposited with Union Stock-Yard National Bank of Chicago for 
account of Rappal, Sons & Co. 


CuicaGo, Oct. 6, 1885. 


Currency. 
Checks. 


7,096 37)/ 


Deposited with Union Stock-Yard National Bank of Chicago for 
account of Rappal, Sons & Co. 


Cuicaao, Oct. 6th, 1885. 


Currency. 
Checks. 


2,583 52)/ 


( 


> 
, a 


A. J. GILLESPIE ET AL., &¢. 185 


824 Deposited with Union Stock-Yard National Bank of Chicago 
for account of Rappal, Sons & Co. 
at CHICAGO, Oct. 8, 1885 
Currency, c’y by. 
Checks. 


% 
oF 


Deposited with Union Stock-Yard National Bank of Chicago for 
account of Rappal, Sons & Co. 


Cuicaaco, 9 Oct., 1885 


Currency—note, 4,006.73 
Checks. 
825 Which was all the evidence offered upon the hearing of 


said cause. 
W. Q. GRESHAM 


Endorsed: Filed May 25, 1887. Wm. H. Bradley, clerk. 


826 NorTuHern District or ILLrnors, ss: 


I, William H. Bradley, clerk of the circuit court of the United 
States for said northern district of Illinois, do hereby certify the 
above and foregoing to be a true and complete transeript of the 
record of all the proceedings had in said court in the cause wherein 


A. J. Gillespie, Thomas E. Gillespie, and Louis J. Gillespie, as co- 


partners doing business under the firm name of A. J. Gillespie & 
Co., are the complainants, and The Union Stock-Yards National 
Bank et al. are the defendants, as the same appear from the files and 
records of said court now remaining in my custody and contro! 

In testimony whereof I have hereunto set my hand and affixed 
the seal of said court, at my office, in Chicago, in said district, this 
third day of June, 1887. 

[Seal of Circuit Court U.5., Northern Dist. Illinois, 1855.] 


WM. H. BRADLEY, Clert. 


Endorsed on cover: N. Illinois C.C. U.S. No.1004. The Union 
Stock-Yards National Bank, appellant, vs. A. J. Gillespie, Thomas 
E. Gillespie, and Louis J. Gillespie, copartners doing business under 
the firm name of A. J. Gillespie & Co. Filed August 15th, 1887. 
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THE UNION STOCK YARDS NATIONAL 
BANK, Appeal from the Cir- 
Appel/ant, 
enit Court of the 


; — . ——— ae , United States for the 
ANDREW J. GILLESVIE, THOMAS E 
GILLESPIE, ann LOUIS J. GILLESPIE, ) Northern District of 


COPARTNERS ETC., Lllinois 


Appellees 


BrigF AND ARGUMENT FOR APPELLANT. 


EDWARD O. BRowN., 


COUNSEL FOR APPELLANT 


Beaenaero & GUNTHORP. Law Paeintees. Cwicaco 


ERRATA IN RECORD. 


We observe the following errors in the printed Record: 

1. In the printed Record, pp. 95-6, what purports to 
be p. 158 of the original record is a duplication and 
should be struck out; whereupon the continuity of the 
matter will be restored. 


2. P. 113 of printed Record—The words “ Returned, 
not honored in bank ” belong to the preceding item of 
$5,361.34: 

3. Onp. 427 of the printed Record, line 3, $1,352.35 
is a clerical or typographical error for $13,152.35, as will 
be obvious by comparing the tabular statement at the 
bottom of p. 425. 


4. Onp. 445, 4th line from bottom, “ order draft ” 
should be “overdraft.” The excessive draft referred to is 
announced in the letter of Sept. 18 (p. 443), being for 
$20,000. The statement on the next page (without date, 
but identified by the mention of 25 cars) shows the net 
cost of the cattle to have been $17,278.54. Adding to 
this the deduction mentioned on p. 445, we have within 
5 cents of the amount of the draft. 


Se a eee 


IN THE 


¢ oupreme Court of the United States, 


OCTOBER TERM, A. D. 1890, 


No. 


$< <a —_ 


THE UNION STOCK YARDS NATIONAL 


BANK Appeal from the Cir- 


A ce lant, 
a6. Pp cuit Court of United 
\ 
Stat f th 
ANDREW J. GILLES°IE, THOMAS E. all eae . 
GILL ESPIE, AND LOUIS J. GILLESPIE, Northern District of 
COPARTNERS ETC. Illinois. 


Appellees. 
_ > > 


[The references are to the pages of the Record as printed. } 


STATEMENT OF THE CASE. 


ee 


The complainants, Andrew J. Gillespie and his two 
sons, Thomas E. Gillespie and Louis J. Gillespie, were 
copartners in business at Kansas City, Missouri, under 
the firm of A. J. Gillespie & Co. 

Frederick J. Rappal and his two sons, Lawrence L. 
Rappal and Frederick J. Rappal Jr., who were defend- 
ants in the Circuit Court, but against whom no decree was 
rendered, and who are not parties here, were copartners 
in the business of selling cattle on commission under the 
tirm of Rappal, Sons & Co. at the Union Stockyards, 


Illinois. Frederick J. Rappal the. elder resided tempo-. 
rarily at Kansas City during the transactions in contro- 
versy, viz., from about the rst of May till early in 


October, 1835. 


The Bill, as amended (Record, pp. 2~4, 11 and 12), 
alleges that the complainants, A. J. Gillespie & Co., own- 
ing 1065 head of cattle, consigned them to Rappal, Sons 
& Co. for sale on commission; that Rappal, Sons & Co. 
sold the cattle in three several lots on the 2d, 3d and 6th 
days of October 1885 respectively, and received for the 
three lots severally, over and above all commissions and 
charges, $5,880.25, $16,519.69 and $1,857.27, making in 
all $24,257.21; and that, without the knowledge or con- 
sent of the complainants, they deposited this money to 
their own credit with the Union Stockyards National 
Bank, the other defendant in the Circuit Court and the 
appellant here. | 

The Bill further alleges that the money so deposited 
was the money of the complainants was held by Rappal, 
Sons & Co. in trust for complainants, and was the pro- 
ceeds of cattle belonging tc complainants entrusted to 


Rappal, Sons & Co. for sale; that it was the duty of 


Rappal, Sons & Co. to keep it. separate from their own 


money for complainants’ benefit: and that the Union 


Stockyards National Bank at the time of receiving the 


money had notice and full knowledge of all this. 


The complainants also allege that on the 30th of Sejp- 


tember, they drew on Rappal, Sons & Co. against the first 


consignment of cattle for $6,231.10, on the rst of October 


~ 
? 


against the second consignment for $19,505.62; and on 
the third ot October a further draft, the amount of which 
is not stated in the bill, but which appears from the 
exhibits to have been for $691.70; that these drafts were 
all forwarded to the defendant the Union Stockyards 
National Bank for collection; that the first two reached 
it before any of the cattle had been sold, and the last 
before the last consignment had ,been sold; that none of 
these drafts were paid, and all were protested for non- 
payment under the direction of the defendant Bank, the 


tirst on the 2d, and the other two on the 5th of October. 


That the defendant Bank applied the money deposited 
with it, to make good overdrafts and other alleged 
indebtedness of Rappal, Sons & Co. to it, and refused to 
pay over any part of it to the complainants, although served 
after the protesting of the drafts, with a written notice 
dated October 16, of their ownership of the money, 
which notice also explained the nature of the transaction 
between the complainants and Rappal, Sons & Co.; that 
the indebtedness of Rappal, Sons & Co. to the defendant 
bank (if any) arose before the money was deposited; 
that the money was not deposited to apply on it, and that 
the Bank has not forborne such indebtedness, nor been 
placed in any different position in regard to it, and will 
not be prejudiced by being required to account to com- 
plainants for the money. 

That Rappal, Sons & Co., as a partnership and indi- 
vidually, are utterly insolvent, and were so when the de- 
posits were made, and that the Bank then knew of their 
insolvency: but that the complainants were wholly ignor- 
ant of it when they consigned the cattle, and until after 


the deposits had been made. 


The only specitic relief asked by the bill is that the 
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Union Stock Yards National Bank may be decreed .and 
adjudged to be a trustee of the monvy in question for the 
benefit of tne complainants, and required to pay it over 
to them as the equitable owners. There is also a prayer 
for general relief. 


The Answer of the Union Stock Yards Na- 
tional Bank (Record, pp. 15-18), denies that the com- 
plainants were the owners of the cattle in question; that 
they consigned any cattle to Rappal, Sons & Co.; that Rap- 
pal, Sons & Co. sold any cattle belonging to the complain- 
ants, or for their account, or to the proceeds of which com- 
plainants were entitled; that Rappal, Sons & Co. de- 
posited with the bank any money of the complain- 
ants, or any money which they held in trust for the com- 
plainants or were bound to keep separate for the use‘ of 
the complainants, or any proceeds of cattle belonging to 
complainants, or of cattle sold for account of complainants. 


It also denies that Rappal, Sons & Co. deposited with 
the bank on the 2d, 3d or 6th of October, respectively, 
any such specific sum as is alleged by the complainants to 
have been deposited on those days, but states that de- 
posits were made on those days of other sums, in the 
ordinary course of business, as to the source of which 
sums the bank had no knowledge or notice. 


It denies that the Bank had any knowledge or notice 
of any property or interest of complainants in the money 
deposited, or that Rappal, Sons & Co. were charged with 
any trust or duty for or to the complainants in regard ;to 
it, or that any money deposited by Rappal, Sons & Co. 
had anything to do with any sales of cattle belonging to, 
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or consigned by, the complainants, or with the drafts of 
the complainants. 


The Bank avers that Rappal, Sons & Co. had an ordi- 
nary commercial account with it, to the credit of which 
deposits were made every business day for several 
months preceding the gth of October, in the ordinary and 
natural course of business; that all these deposits were, 
so far as the Bank ever had any intimation, and as it still 
supposes and believes, of their own money, or money 
which they were entitled to deal with as their own; that 
this account was closed on the gth of October, and the 
Bank had at the time of receiving complainants’ notice of 
October 16, and ever since, no funds deposited by Rap- 
pal, Sons & Co.; that since that date the Bank has owed 
- them nothing, neither is their account overdrawn. 

It denies that Rappal, Sons & Co. were insolvent at 
any time before the gth of October, on which day their 
account with the defendant Bank was closed, or that the 
Bank had any knowledge or belief of their insolvency on 
the dates of the alleged deposits. 

The Bank avers that, between the 2d of October and 
the closing of the account, the Bank paid out in good 
faith on checks of Rappal, Sons & Co. in favor of vari- 
ous persons, nearly $32,000, being considerably more 
than the amount claimed by complainants; that during 
the same time deposits to a considerably larger amount 
were made on the same account; that on the 2d of Octo- 
ber the account was overdrawn, as is not uncommon in 
the course of business between the Bank and its custom- 
ers at the Stockyards, but not on any subsequent day; 
that after the 2d of October and, before having notice of 
any claim of the complainants, the Bank had, on checks 
drawn on the faith of the deposits made by Rappal, Sons 
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& Co. and in the fulfillment of its obligations as their 
banker, paid out much more than the amount claimed 
by the complainants, and had, in consequence of the de- 
posits made after October 2, given up securities and other 
valuable considerations held by it; that it had paid out, 
before receiving complainants’ notice of October 16,. all 
money of Rappal, Sons & Co. which it held, and that at 
the ume of receiving said notice it had no money belong- 
ing to them or to complainants, nor has it since had any. 

It avers that the three drafts mentioned by complain- 
ants were received by it from the Kansas City Stoek- 
yards Bank for collection; that it performed its duty! in 
regard to those drafts in every respect; and that the non- 
payment of them (being sight drafts) was not an ex- 
traordinary occurrence, and was no notice or intimation 
of anything affecting the solvency of the drawers; and 
that the Bank does not know whether either of these 
drafts reached it before any of the cattle in question were 


sold or not. 


The Answer of Rappal, Sons & Co. ( Record, pp. 
20-23) denies both generally and circumstantially that they 
received or sold any cattle belonging to the complainants 
or for their account, or deposited any proceeds of any 
such sale in the Union Stockyards National Bank. « It 
also denies any indebtedness whatever to the complain- 
ants at the time of the commencement of the suit. 

It avers that the 1,065 head of cattle in question were 
the property of W. P. Bowen & Co., live-stock dealers of 
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Kansas City; that W. P. Bowen & Co. consigned the 
cattle to them, and said cattle were sold on commission 
for account of W. P. Bowen & Co. 

That Rappal, Sons & Co. deposited the proceeds of 
the sales with the Union Stock Yards National Bank to 
their own credit, without in any way informing the Bank, 
as they had no occasion to, of the source whence the 
money was derived; that these cattle were consigned, 
exactly as several previous consignments had _ been, 
through the complainants, in accordance with an arrange- 
ment between the complainants and Rappal, Sons & Co., 
by which the complainants were entitled to a share of 
Rappal, Sons & Co.’s commissions on each transaction; 
that the only interest the complainants had in the 1,065 
head, was this share in the commissions; and that an ac- 
count of the proceeds of the sales of all these consign- 
ments of cattle was rendered to the complainants for the 
sole purpose of informing them of the amount of commis- 
sions to which they were entitled. 

The answer of the Rappals further avers that on the 
rst of October and at the times when the 1,065 head of 
cattle were sold by Rappal Sons & Co., W. P. Bowen & 
Co. owed them on account of former transactions under 
precisely the same arrangement, $29,129.60, toward pay- 
ment of which Rappai, Sons & Co. had a right to apply 
the $24,257.21, net proceeds of the 1,065 head; and that 
if the cattle so consigned were the property of the com- 
plainants, or were consigned on their account, then on 
the rst of October and when the 1,065 head of cattle 
were sold and the proceeds received by Rappal, Sons & 
Co., the complainants were indebted to Rappal, Sons & 
Co. in a greater sum than the net proceeds of the 1,065 
head. 


The Decree (Record, pp. 29.30) dismisses the suit: as 
to the Rappals without prejudice, and orders that the 
Union Stock Yards National Bank pay to the complain- 
ants $5,880.25, “ said sum being the net proceeds of 133 
head of cattle belonging to the complainants and con- 
signed by them to Rappal, Sons & Co., as live-stock 
commission merchants at the Union Stock Yards in Chi- 
cago on the 30th day of September A. D. 1885, which 
said 133 head of cattle were, on the 2d day of October 
A. D. 1885, sold by the said Rappal, Sons & Co. for the 
complainants and the money deposited by them in the 
said Union Stock Yards National Bank on that day, and 
which said sum is now on deposit in said bank;” and in 
like manner as to each of the other two consignments’ in 
question, the total being $24,257.21, with interest from 
October 16, 1885, and the costs of the suit. This is the 


whole of the decree. 


mee tt te ll 


ASSIGNMENT OF ERRORS. 


We submit that the decree is erroneous, 

1. In not dismissing the suit for want of jurisdiction, 
inasmuch as the allegations of the bill, if taken as true, 
show that the complainants have a complete remedy at 
law. 

2. In finding that any of the cattle therein mentioned 
either 

(a.) belonged to the complainants, 

(6.) were consigned dy the complainants to Rappal, 
Sons & Co. as live-stock commission merchants, or 

(c.) were sold by Rappal, Sons & Co. for the com- 
plaiants. 

3. In finding that any of the money which was the net 
proceeds of the cattle therein mentioned, is now on de- 
posit in the Union Stock Yards National Bank. 

4. In ordering that the Union Stock Yards National 
Bank pay to the complainants $26,585.90 and costs, or 
any part thereof. 

5. In dismissing the suit as to all other defendant 
without prejudice. 

G. In not dismissing the suit as to all the defendants 


for want of equity. 


1o 


BRIEF OF ARGUMENT FOR APPELLANT. 


Note: Besides the passages of the Record referred 
to in this Brief, many others which afford important cor- 
roboration of the propositions advanced are referred to 
in the Argument which follows the Brief. It did not seem 
advisable to cite them here,.because their significance 
would generally not be apparent without the obsef vations 


which are connected with them there. 


The bill alleges that Rappal, Sons & Co. depos- 
ited with the defendant and appellant the Union 
Stock Yards National Bank, to their own account, 
and without the consent or knowledge of the com- 
plainants and appellees A. J. Gillespie & Co., 
money of the said complainants which it was the 
duty of Rappal, Sens & Co. to deliver to the com- 
plainants or hold subject to their order (Record, 
pp. 2 & 3); that the appellant bank, with knowl- 
edge of the rights of complainants, took the money, 
credited it to the account of Rappal, Sons & Co., 
and refuses to deliver it to complainants. (Record, 


p. 4.) 


sane gle NAR 


Il 


1. (See Argument, pp. 25-31, post.) These 
allezations, if proved, would entitle the complain- 
ants toa plain, adequate and complete remedy at 
law by an action for money had and received. 

Clarke v. Shee, Cowper 197, p. 199. 

Mason v. Waite, 17 Mass., 560, p. §63. 

Merrill v. Bank of Norfolk, tg Picker- 
ing, 32. 

Bayne v. United States, 92 U. S., 642, p. 
643. 


2. (Argument, pp. 31-34, post.) Therefore, 
they cannot have any relief in equity. 

Wright v. Ellison, 1 Wallace 16, p. 22. 

Oclrichs v. Spain, 15 Wallace, 211, p. 227. 

Root v. Lake Shore & Mich:. Southern 
Rwy. Co., 105 U.S., 189, p. 212. 

City of Parkersburg v. Brown, 166 U.S., 
437, p. §00. 

Litchfield v. Ballou, 114 U.S., 190, p. 192. 


I]. 
| See Argument, pp. 35 40, post. | 


The decree commands the defendant and appel- 
lant the Union Stock Yards National Bank to pay 
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to the complainants and appellees the net proceeds 
of certain cattle, on the ground that those cattle 
were sold by Rappal, Sons & Co., for the complain- 
ants and those proceeds were deposited with the 


‘appellant bank. (Record, pp. 29 & 30). Not find- 


ing that Rappal, Sons & Co. owed the complain- 

ants anything, and on the contrary refusing to find 

anything against them and dismissing the bill as to 

them; (Record, p. 30) the decree fails and refuses 

to find facts justifying its mandate, and is therefore 

erroneous. 

2 Daniell’s Ch. Practice, * 986, * ggo. 

Lambert vy. Peyton, 8 House of Lords 
Cases, 1, pp. 6, 12, 17. 

Wabash & Erie Canal Trustees v. Beers, 
2 Black, 448, p. 457. 


as. 
| See Argument, pp. 40-46, Post. | 


The three consignments of cattle which are now 
in question, being part of a long series of consign- 
ments to Rappal, Sons & Co. on the same account 
of W. P. Bowen & Co., and belonging to the same 
owners—whether W. P. Bowen & Co. was a eerie 
name or not: 

Testimony of T. E. Gillespie, Resied, pp- 
148-152, 156, 


as nr ntti ce. le Pon, A 
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and those owners, whoever they were, being in- 
deliied to Rappal, Sons & Co. for advances previ- 
ously made in excess of net proceeds, to an amount 
greater than the net proceeds of the three consign- 
ments in question; : 

T. E. Gillespie’s Testimony, pp. 155 & 6. 

F. J. Rappal, Jr.’s Testimony, pp. 68, 115, 

275. 

F. J. Rappal, Sr.’s Testimony, p. 112, 
Rappal, Sons & Co., as factors, had a right to re- 
tain the proceeds of these three last consignments 
to make good the balance due them. 

1 Parsons on Contracts, * 98 and Note e. 

3 /d., * 258 and Note 7. 


IV. 


1. (Argument, pp. 47-57, 61-3, fost.) The funda- 
mental allegation of the bill that the complain- 
ants A. J. Gillespie & Co. were the owners of 
the cattle in controversy, is untrue. 

A. J. Gillespie’s Testimony, Record, p. 176. 
T. E. Gillespie’s Testimony, p. 157—last 


answer. 


2. (Argument, pp. 47-51, 57-61, fost.) Those 
cattle were owned by W. P. Bowen & Co., a _ part- 
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nership composed of Frederick J. Rappal, 5r., 
Wm. P. Bowen and Milton James. 
F. J. Rappal, Sr’s. Testimony, Record, pp. 
110, 246, 249 & 250, III. 
James’ Testimony, Record pp. 187 & 188. 


3. (Argument, pp. 64-69, fost.) The com- 


plainants (appellees) can therefore have no relief 


in this suit. | 
1 Barbour’s Chancery Practice, 339. 


Crockett vs. Lee, 7 Wheaton 522, pp. 526-7. 
Carneal vs. Banks, t0 Wheaton, 181, pp. 


1535-9. 
Harrison vs. Nixon, 9 Peters, 483, p. 503. 


fAr ; - ' 
| Argument, pp. 70-82, Pos?.| 


At the time when the cattle in controversy were 
sold by Rappal, Sons & Co., the complainants and 
appellees A. J. Gillespie & Co. had entirely given 
up the possession of them, held no zxdicza_ of own- 
ership; 

Testimony of F. J. Rappal, Record pp. 248-9. 


“6 « F. J. Rappal, Jr., pp. 53, 285. 
‘6 « L. L. Rappal, pp. 282, 300, 
6 ** F. J. Rappal, Jr., pp. 276—7. 


Documents on pp. 70 & 73, 


and had, therefore, no right in them and no lien on 
them. 


Their right was solely that of unsecured credit- 


ors of W. P. Bowen & Co. 


VI. 
| Argument, pp. 82-91, post.] 


The partnership of Rappal, Sons & Co., never 
made any contract with the complainants and ap- 
pellees A. J]. Gillespie & Co., and owed them noth- 
ing. 


Tesumony of F. J. Rappal, Record pp. 249, 250. 


6“ « L.L. Rappa!l, Record pp. 293, 295. 
- « F.]. Rappal, Jr., Record pp. 267, 268. 
6 « T. E. Gillespie, Record p. 154. 


1 Parsons on Contracts, #181, *184. 


£7 
| Argument, pp. 91-96, post. | 


Two members of the partnership of Rappal, Sons 
& Co., having no part in the partnership of W. P. 
Bowen & Co., 


ccna sla: 
tin tects eign Es: 


16 


Testimony of F. J. Rappal, Record, p. rro. 
“ « L. L. Rappal, pp. 293, 296. 
o « F. J. Rappal, Jr., pp. 268, 
the partnership of Rappal,Sons & Co. was entitled 
and bound, in the interest of its legitimate creditors. 
to enforce its factor’s lien against W. P. Bowen & 
Co., exactly as against any other debtor. 
1 Story’s Equity Jurisprudence, $$ 679, 
680. 
Hlaven v. Wakefield, 39 \lls., 509, p. 518. 
Bolton v. Puller, t Bosanquet & Puller, 
539; P- 546. 
Ward vy. Brandt, 11 Martin, 331, p. 429. 
In re Buckhouse & Gongh, ex parte Flynn, 
10 National Bankruptcy Register, 206. 


VIII. 
| Argument, pp. 97-106 post. | 


-Even if Rappal, Sons & Co. had had no claim: 
against the owners of the cattle in question, they’ 
were, when they had lawfully sold the cattle, not 
trustees but merely debtors of those owners, and: 
were not bound to pay them out of the proceeds of ° 
the cattle in preference to any other creditor. 

Chapman v. Forsyth, 2, Howard, 202, p. 
205. 
Hlennequin v. Clews, 111 U. S., 676, pp. 
650, 682. , 
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Ward v. Brandt, tt Martin, 331, p. 429. 

Ex parte Dale, Law Rep., 11 Chance. Div. 
772, P- 775: 

Remarks of Fry, J. (pp. 702, 703); and 
Thesiger, L. J. (p. 723),in Anatchbull v. 
Hallett, Law Rep., 13 Chance. Div., 696. 


2» @ 


The defendant and appellant the Unton Stock 
Yards National Bank, being a creditor of Rappal, 
Sons & Co., by having allowed them to overdraw 
their account for the purpose of making advances 
on cattle consigned to them, 

Record, pp. 213, 306, insertion betw. pp. 
408 & 469, 
and also by reason of an overdue promissory note; 
Record, p. 215, 
and not knowing or believing but that Rappal, Sons 
& Co. had good right to dispose of the money de- 
posited by them on the 2d and 3d, 5th and 6th of 
October, 1885 (Argument, pp. 106-113, fosZ), 
Record, pp. 217, 218, 238, 
was entitled to appropriate that money tothe pay- 
ment of the overdraft and note, whether Rappal, 
Sons & Co. actually had good right to dispose of 
it or not; because 


1. The dona fide taker of money or currency for 
value, is not affected by defects in the title of the 


IS 


person from whom he received it. (Argument, pp. 
118-115, fos.) 
Ford v. Hopkins, t Salkeld 283, p. 234. 
Miller v. Race, t Burrow 452, p. 457. 
Murray v. Lardner, 2 Wallace 110, pp. 


2. Taking in payment of a pre-existing debt is 
taking for value. (Argument, pp. 115-119, Aos?.) 
Sufi v. Tyson, 16 Peters 1, pp. 16, 19, 20. 
Brooklyn City & Newtown R. R. Co. v. 
Nat. Bank of the Republic, 102 U. S., 
[4, p. 35. | 
Atlantic Cotton Mills v. Indian Orchard 
Mills, 147 Mass., 268, p. 273. 
Misa v. Currie, Law Reports, 10 Ex- 


chequer, pp. 165, 168. 


3%. \ banker has a lien on all deposits received 
by him on general account. (Argument, pp. 119- 
125, Jost.) 


Morse on Banking, (2d Ed.), pp. 375, 42. 

Commercial Bank v. Hughes, 17 Wendell, 
94, p. 100. 

Clavion’s Case t Merivale 572, p. 608. — 

Misa v. Currie, L. R., 1 Appeal Cases 
House of Lords 554, pp. 569, 571. 

Brandao v. Parnett, 12 Clark & Finnelly 
787, pp. 805, S10. : | 


~« 


> 
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McDowell v. Bank of Wilmington, 1 Har- 


rington 369, p. 382. 

Marsh vy. Oneida Central Bank, 34 Bar- 
bour 298, p. 299. 

Central Nat. Bank v. Conn. Mutual Life 
Ins. Co., 104 U.S., 54, p. 71. 


4. Deposits received dona Ade on general account 
become the money of the banker. (Argument, pp. 
126-127, post.) 

Marine Bank v. Fulton County Bank, 2 
Wallace 252, p. 2: 

Thompson v. Riges, 5 Wallace 663, p. 678. 

National Bank of the Republic v. Millard, 


10 Wallace 152, p. 155. 


| 


Argument, pp. 127-129 fost. | 


The fact that the overdrafts to the repayment of 
which the defendant and appellant the Union Stock 
Yards National Bank appropriated a part of Rap- 
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pal, Sons & Co.’s deposits, were allowed on the faith 
of Rappal, Sons & Co.'s representation that the 
money thus loaned would be used to make advances 
on cattle consigned to them, and the implied prom- 
ise that it would be reimbursed out of the proceeds 
of such cattle when received and sold, 

Record, pp. 213 & 214. 
gives the appellant bank an additional equity to 
appropriate such proceeds, when deposited, to the 
repayment of such overdrafts. 

Bank of the Metropolis v. New England 

Bank, 1 Howard 234, pp. 239-40. 
6 Howard 212, p. 227. 


XI. 
| Argument pp. 129-131 pos?. | 


Although the pre-existing considerations were, in 
accordance with the law as declared by this court, 
sufficient to validate the appropriation of Rappal, 
Sons & Co's, deposits to the payment of their debts 
to the defendant and appellant the Union Stock 
Yards National Bank, the equities of the appellant 
bank go further than this and justify it under the 
severest rule that has been laid down by any tri- 
bunal, in that on the faith of the legitimacy of these 
deposits, it paid on the four days October 2d, 3d, 
oth and 6th, checks drawn by Rappal, Sons & Co. 


2I 


for the benefit of others than the appellant bank, 
to the amount of more than $24,500; 

Record pp. 112, 113. 
and also surrendered and canceled the note and 

_— . collateral securities of Rappal, Sons & Co. on which 

more than $7,000 was due, in exchange for a new 
note of only $4,006.73. 

Record pp. 44, 81, 217. 


1 Edwards on Bills (3d Ed.) § 452, pp. 
©321, *322. 

Stalker v. McDonald, 6 Hill, 93, Ppp- 96, 
II 3. 


XII. 
| Argument pp. 131-146 post. | 


Even if the defendant and appellant the Union 
Stock Yards National Bank had been bound to take 
notice of circumstances which would lead a prudent 
man to inquire as to supposed claims of the com- 
plainants and appellees A. ]. Gillespie & Co. upon 

ii moneys in the hands of Rappal, Sons & Co., there 
were no circumstances having any such tendency at 
the time when the deposits which made good the 
overdrafts were credited by the appellant bank on 
the account of Rappal, Sons & Co. 

Record pp. 126, 195, 225, 245. 


| 
| 


XN ITI. 


[ Argument pp. 146-148, post. | 


on 


Before taking the $2,998 which Rappal, Sons & 


Co. paid upon their $7,000 note, the defendant and 
appellant the Union Stock Yards National Bank 


did make inquiry, and received assurance that the 


money so paid was money which Rappal, Sons & 
Co. had good right to dispose of. 
Record, pp. 214 & 215, 229 & 230, 282-3, 


293-4, 220-1, 212. 


noe. 

1. (Argument pp. 148-149, fost.) The draft in 
regard to which the extraordinary telegraphic 
notice of non-payment was delayed, was not the 
property of the complainants and appellees A. J. 
Gillespie & Co., nor was it forwarded for collection 
by them, nor upon their account. Onthe contrary, 
it was the property of the Kansas City Stock Yards 
Bank; and was forwarded by that bank-for col- 


lection upon its own account. 
Record pp. 167, 168, 182. 


Hence the defendant and appellant the Union 
Stock Yards National Bank was under no obliga- 


tion to complainants to give any extraordinary 
notice of the non-payment of the draft referred to, 
and they can claim no relief agi inst it for any de- 
lay in giving such notice. 
Shearman & Redfield on Negligence § 54, 
p. 68. 


2. (Argument pp: 149-150, fost.) There is no 
evidence that the defendant and appellant the 
Union Stock Yards National Bank had made any 
contract binding it to give any other than the 
ordinary legal notice of non-payment of drafts sent 
to it for collection: 

Record pp. 169-70, 223-4. 

Nor that it had received or had been promised 
any compensation for giving notice by telegraph of 
such non-payment. ? 

(Record pp. 316-17.) 


3. (Argument pp. 150-152, fost.) Even if. it 
had been under contract to perform such extra- 
ordinary service, no compensation being received 
or provided for, it was bound to no more than 
ordinary diligence in the fulfillment of such gratui- 
tous contract. 

Shearman & Redfield on Negligence § 17, 
p. 22; §22, p. 26. 
Thorne v. Deas, 4 Johnson 84, pp. 97, 101. 


Such diligence was fully bestowed in enjoining 
the performance upon a ministerial employee 
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whom the managing officers of the appellant 
bank had reason to believe competent and faithful. 
Smith v. Cologan, 2 T. R. 188, Note. 


4. (Argument pp. 153-160, fost.) It does not 
appear that the complainants suffered any damage 
by the delay in giving telegraphic notice of the 
non-payiient of the draft in question. 

Record pp. 205, 210, compared with the 
orders on pp. 70, 73, and the memoranda 


of purchase on pp. 457-463. 


_—. 
Argument pp. 164-166, Aos7. | 


The statement as to the financial standing of 
Rappal, Sons & Co., made by the cashier of the de- 
fendant and appellant the Union Stock Yards 
National Bank to the Kansas City Stock Yards 
Bank on the 20th of July, A. D. 1885, was made for 
the sole use of that bank, 

Record pp. 84, 171; 
was made in good faith, 
Record pp. 84, 104, 212, 233~—4, 


and was substantially correct, 
Record pp. 105—6, 295, 201--2. 


tv 
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ARGUMENT FOR APPELLANT. 


The summary which we have already given of the al- 
legations of the complainants’ bill makes it plain, we sub- 
mit, that the Circuit Court had no jurisdiction to entertain 
it; because it alleges a state of things for which there isa 
plain, adequate and complete remedy at law by an action 
for money had and received. It is not too much to say 
that the learned Circuit Judge from whose decree we ap- 
peal was of the same mind with us on this fundamental 
point, but deferred to the previous action of the learned 
District Judge, who had overruled the demurrer which 
we interposed on this ground. (Record, p. 28.) 


1. The bill alleges that Rappal, Sons & Co. deposited 
with the defendant and appellant the Union Stock Yards 
National Bank to their own account and without the con- 
sent or knowledge of the complainants, money of the com- 
plainants, which it was the duty of Rappal, Sons & Co. to 
deliver to the complainants or hold subject to their order 
(Record, pp. 2 & 3); and that the appellant bank, well 
knowing the rights of the complainants and the absence 
of right in the Rappals, took the money, credited it to the 
account of Rappal, Sons & Co., thereby appropriating it 
to its own benefit, and refuses to deliver it to the com- 
plainants. (Record, p. 4.) 


Of course the complainants can have no right to relief 


, 
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unless their allegations are true. Andif their allegations 
are true, they make out a perfect case to support an 


action at law for money had and received. 


It is well settled that in a case of this kind, no actual 
privity of contract between the plaintiff and defendant is 
needed, but, as has been said by the Supreme Court of 
Massachusetts, ** where one has received the money of 
“another and has not a right conscientiously to retain it, 
‘the law implies a promise that he will pay it over.” 


Mason vy. Waite, 17 Mass., 560, p. 563. 


In the case of Clarke v. Shee, Cowper, 197, the plaint- 
iff sued in this form of action to recover on account of 
money and notes which a clerk of plaintiff had collected 
from plaintiff's customers for him, and had paid to defend- 
ants * upon the chances of the coming up of the tickets in 
“the State Lottery of 1772, contrary to the lottery act 
“of the said year 1772.” And the King’s Bench held 
unanimously that the plainuff was well entitled to recover. 
Lord MANSFIELD said (p. 199): 

“ This is a liberal action in the nature of a bill in 
equity, and if under the circumstances of the case it ap- 
pears that the defendant cannot in conscience retain what 
is the subject-matter of it, the plaintiff may well support 
this action.” 


The case of Jason vy. Waite, 17, Mass., 560, from 
which we have just quoted, presents a state of facts closely 
analogous to that of Clarke v. Shee, and to that alleged 


by the complainants here. Sargent, a stage-driver, being 


os 


oe 


S eed 
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entrusted with money of the plaintiff to transport from 
Gloucester, Mass., to Boston, paid it over wrongfully to 
the defendant, a gambler, who had won it from him at 
faro. It was held that the plaintiff could recover in an 


action for monev had and received. 


It is true that in both these cases the consideration 
on which the plaintiff *s money was paid to the defendant, 
was an illegal one, which is not alleged by the complain- 
ants here; but this can make no difference as to the appro- 
priateness of the action of assmpsit for money had and 
received as a remedy. ‘There was as total an absence of 
privity of contract in the cases cited as in that now al- 
leged. The only effect of the illegality of the transac- 
tion was to remove the necessity of notice of plaintiff ’s 
ownership, which would otherwise have existed. And 
such notice is expressly alleged by the complainants 


here. 


In the case of A/erri// v. The Bank of Norfolk, 19 
Pickering, 32, this element of gas? criminality was ab- 
sent. Merrill took a note in payment for a sale which 
he had made through a factor. The factor, who had re- 
ceived his commissions in full and had no interest in the 
note, which was payable to the order of the promissors 
and by them endorsed, procured the discounting of it at 
the bank, endorsing it himself. This was done at the re- 
quest of the plaintiff, but the bank was unaware of this, 
and credited the factor with the proceeds. A few hours 
after this, they were attached by a creditor of the factor: 
and the bank, though informed by the factor that he him- 
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self had no interest ia the money, refused to pay it over 
to the plaintiff on the ground of the attachment. It was 
held that the plaintiff could recover the money from the 
bank on the common counts in assumpsit. 


Hence it is plain that he who, whether with honest or 
dishonest intcnt, receives the money of another from a 
third person, can be held to answer the owner in this 


form of action, 


In the case just cited, the bank had no right to retain 
the money, because it had given no consideration for it. 
In the case alleged by the Gillespies, the appellant bank 
would have had no right to retain, because it took with 
notice of Gillespies’ right. In either case the form of 


action would be equally applicable. 


The principle that an action for money had and _re- 
ceived will lie in a case like that alleged by Gillespies’ 
bill, is expressly atlirmed by this court in Bayne v. the 
United States,93 U.S., 642. There Paulding, an army 
paymaster, had withdrawn funds which were in bank to 
his credit as a public otlicer, and indirectly handed them 
over to Bayne & Co., on what consideration (if any), 
does not appear. Bayne & Co. subsequently made an 
assignment for the benetit of their creditors, and the 
United States tiled a bill to be declared a preferred cred- 
itor for the public money which had been handed over to 
Bayne & Co. as above stated. On the appeal of the 
trustees of Bayne & Co. from a decree in accordance 


with the bill, this Court say (p. 643): 
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« Bayne & Co. received it with a full knowledge that it 
belonged to the United States and had been obtained in 
manifest violation of the act of Congress. 7%e /aw imposes 
on the firm an obligation, and suplies a promise on its 
part fo refund the money. Such a promise can be en- 
forced by action. Assumpsit will lie whenever the de- 
fendant has received money which is the property of the 
plaintiff, and which the defendant is obliged by natural 
justice and equity to pay. (J/oses v. McFarlen, Burrow, 
1012.) 

The ground of the decision here is evidently identical 
with what is alleged in Gillespies’ bill, viz: that the de- 
fendants had received money of the plaintiff, knowing 
that it was his money and that the person from whom it 
was received had no right to dispose of it. In that case 
there was a need of resorting to equity in order to ob- 
tain a declaration of preference in the administration of 


an insolvent estate. No such need is suggested here. 


The learned Circuit Judge discreetly remarks, in his 
Opinion, that the case of the Central .Vational Bank of 
Baltimore v. The Connecticut Mutual Life /nsurance 
Co., 104 U. S., 54, “seems to be authority for” Judge 
Blodgett’s ruling that the complainants’ bill presents a 
case for equitable relief. An examination of that case 
will show that the cautioa with which the learned Circuit 
Judge has expressed himself was abundantly justified. 
Although it marks perhaps the utmost point to which 
this court may be expected to go in asserting equitable 
jurisdiction, it falls far short of justifying the present bill, 


and does not at all contradict the authorities just cited, 
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which establish the cxistence of a plain, adequate and 
complete remedy at law for such a wrong as the bill al- 
leges, 

In this case of'the Central National Bank of Baltimore 
v. the Connecticut Mutual Life Insurance Co., the court 
found that Dillon, general agent of the insurance com- 
pany, had opened an account with the bank under the 
style of * general agent ” for the purpose of keeping and 
at due times remitting tothe company the premiums re- 
ceived by him as its agent (104 U. S., pp. 55 & 56). 
and that although he did at times deposit to this account 
moneys in which the company had no interest, and made 
drafts on it for his own use, yet much the larger part of 
the deposits was of moneys which he held for the com- 
pany and did from time to time remit to it by checks 
against the account. (p. 56.) The bank assumed, with- 
out Dillon’s consent, to appropriate a credit balance on 
this account to the payment ofa note which he had given 
to the bank in his own name simply and for a loan to him- 
self individually, in spite of the fact that Dillon owed, and 
attempted to pay by check in the customary manner, a bal- 
ance to the company. It was held that the company was en- 
titled in equity to enforce payment to itself of the balance 
thus sought to be appropriated; the court viewing the ac- 
count as a fund held by Dillon in trust for the company, 
which did not lose its fiduciary character because moneys 
of the trustee’s own were mingled with it, and holding that 
the legal title to this fund was in the trustee and in no- 
body else, so that the insurance company could not main- 
tain an action at law for its share in it, any more than 
any other ces/u: gue trust could maintain an action at 


law for the trust fund. The case was thus simply one 


where a trustee had been wrongfully deprived of the 
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trust fund and where his endeavor to appropriate it in 
conformity to the trust had been successfully resisted 
by the depriver; and it was held that the cestuz que 
trust was entitled to relief in equity, as_ the trustee 
himself would have been entitled to relief at law. 
Whether in the radically different case where one de- 
posits in a bank money to which he has not the legal t- 
tle, with tortious intent to misappropriate it to the pay- 
ment of a debt of his own to the bank, and the bank 
takes it with knowledge of the wrong and of the own- 
er’s right, which is the state of facts alleged here by the 
Gillespies,-whether in such a case, the rightful and 
legal owner of the money can maintain an action for 
money had and received against the bank which has 
wrongtully taken it, is a question which was not before 
the court at all. Hence there is nothing in this decision 
of Zhe Central National Bank v. The Connecticut Mu- 
tual Life Insurance Co. to conflict with the line of decis- 
ions which had already settled the right of a_ person 
aggrieved as the complainants here profess to have been, 


to maintain an action at law for monev had and received. 


2. Since the action for money had and received will lie, 
there is of course a plain, adequate and complete remedy 
at law by which, supposing their allegations to be true, 
the complainants could attain precisely the same relief 
for which they invoke the equitable jurisdiction of the 


court. 


This being so, the Circuit Court had no jurisdiction to 
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entertain their bill in equity, not only on the general 
principles which regulate equity jurisdiction, but also be- 
cause of an express prohibition by statute, which is 
itself the necessary corollary of a constitutional provis- 
ion. This has been repeatedly declared by this court. 


The subject was very fully considered in the case of 
Root v. The Lake Shore & Michigan Southern Railway 
Co., 105 U.S., 189, the particular question in that case 
being whether a suit in equity could be maintained against 
the infringer of a patent for no other relief than an ac- 


counting of profits and damages. 
The court say (p. 212): 


‘This firm and indisputable doctrine of the English 
chancery has been recognized and declared by this court, 
in //ipp v. Babin, tg Howard, 271, to be part of the system 
of equity jurisprudence administered by the courts of the 
United States, founded not only upon the legislative dec- 
laration inthe Judiciary Act of 1789,‘ that suits in equity 
shall not be sustained in either of the courts of the United 
States in any case where a plain, adequate and complete 
remedy may be had at law,’ but also upon the intrinsic dis- 
tinctions between the different jurisdictions of law and 
equity.” 


And they cite the language of Mr. Justice Campbell, 
that 


« Whenever a court of law is competent to take cog- 
nizance of a right, and has power to proceed to a judg- 
ment which affords a_ plain, adequate and complete 
remedy, without the aid of a court of equity, the plaintiff 
must proceed at law; because the defendant has a con- 
stitutional right to a trial by jury.” 
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In Wright vs. Ellison, 1 Wallace, 16, the court say (p. 


22): 

We regard the case as a proper one for compensation, 
and in an action at law the complainant could hardly fail 
torecover. But this is a suit in equity. The rules of 
equity are as fixed as those of law, and this court can no 
more depart from the former than the latter. Unless the 
complainant has shown a right to relief in equity, how- 
ever clear his rights at law, he can have no redress in 
this proceeding. In such cases the adverse party has a 
constitutional right to a trial by jury. The objection 1s 
one which, though not raised by the pleadings, nor sug- 
gested by counsel, this court is bound to recognize and 
enforce. 


In Oclrichs v. Spain, 15 Wallace, 211, the court say 
(p. 227): 


It has been insisted by the counsel for the appellants that 
there is a complete remedy at law, and that the bill must 
therefore be dismissed. Such must be the consequence 
if the objection is well taken. In the jurisprudence of 
the United States this objection is regarded as jurisdic- 
tional, and may be enforced by the court sua sponte, 
though not raised by the pleadings nor suggested by 
counsel. 


In the case of the Cry of Parkersburg v. Brown, 106 
U. S., 487, the court sav (p. 509): 


The bill as filed asked for equitable relief, and sought 
to charge the city as a trustee and to reach the property 
covered by the deed of trust. The relief granted by the 
decree was a simple money judgment against the city for 
the interest due on the bonds at the date of the decree, 
based on the legal liability of the city to pay the bonds 
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and coupons. For this there was a_ plain, adequate and 


complete remedy at law in each bondholder if the city 
was thus liable. Sothat the decree made could not be 
sustained in any event. 


In the case of the Cty of Litchfield vy. Ballou, 114 VU: 
S., 190, the decree was reversed and the bill dismissed, 
one ground being stated by Mr. Justice Miller (who de- 
livered the opinion of the court) as follows (p. 192): 

If the city is liable for this money, an action at law is 
the appropriate remedy. The action for money had and 
received to plaintiff’s use is the usual and adequate reme- 
dy in such cases, where the claim is well founded; and 
the judgment at law would be the exact equivalent of 
what is prayed for in the bill, namely, a decree for the 
amount against the city, to be paid within the time fixed 
by it for ulterior proceedings. In this view, the present 
bill fails for want of equitable jurisdiction. 

These words apply exactly to the bill now before the 
court. And in view of them, and of the other often re- 
peated declarations of this court to the same effect, we do 
not see that it has any choice but to remand this case to 


the Circuit Court with directions to dismiss the bill. 


Se ee oe | 
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The decree is erroneous on its face in declining to find 


facts sutlicient to jusufy the order which it makes. 


Even if the cattle in controversy did belong to the com- 
plainants, and the Rappals did receive them as factors, 
and sell them for the complainants and deposit the net 
proceeds with the bank, and that money did remain on 
deposit in the bank, it would not follow that the Rappals 
owed the complainants anything. And if they did not, 
the deposit of the money in the bank could not charge 
the bank with any trust in favor of complainants. 

This issue is expressly tendered in the answer of the 
Rappals. They allege that the three consignments of 
cattle in question were sent to them in the same manner. 
on the same terms and conditions, and from the same 
owners, as a number of previous consignments; that the 
sale of those previous consignments had brought those 
owners into debt to the Rappals for more than $29,000, 
whereas the net proceeds of the three consignments in 
question were less than $25,000; and that if the allegation 
of the complainants that they were these owners _ be 
true, then the complainants were thus in debt to the 
Rappals for more than the sum which the bill claims: so 
that the appropriation of the money claimed by the bill 
did not entitle the complainants to receive anything but, 
on the contrary, left them stll in debt to the Rappals 


Ik ecord. p. 22.) 


36 


The answer of the bank also denies in geaeral terms 
any debt of the Rappals to the complainants. Into any 
further particulars it could not properly go, as the trans- 
actions in cattle out of which the controversy arose, 
were outside the range of its knowledge. (Record, pp, - 
15-16.) But the general denial clearly imposes upon | 
the complainants the necessity of establishing such a debt. | 

It does net appear from the decree that they have done | 
so. Indeed, the precise and controlling issue raised by 


the answer of the Rappals is purposely left open and 
undetermined by the dismissal of the bill as to them, with- 
out prejudice. (Record, p. 30.) | 
It comes then to this; that the decree not only omits 
but advisedly declines to tind that the complainants were 
entitled to claim anything whatever from the Rappals; 
at the same time that it requires the appellant bank to pay “a 
over to the complainants more than $24,000, because the 
Rappals had deposited that sum with it. (Record, p. 29.) 
The opinion of the court below in like manner entirely: 
ignores the decisive question whether, on the whole 
series of transactions between the complainants and the 
Rappals, the latter owed anything or not. (Record, pp. 
26-5.) 
The mandatory part of the decree is thus destitute of, 
foundation either in the facts found by. the decree or in. 


the opinion of the court. 


This is not a merely formal defect in the decree. Sup- 
posing, for the sake of argument, that it was correct in- 
finding that the cattle belonged to the complainants and ° 


were sold by the Rappals as factors for them, it could 
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not further find, without disregarding all the evidence, 
that the complainants had any right to the proceeds. To 
the proof of this assertion, we shall ask leave to call the 
attention of this court a little further on. We make the 
assertion now for the purpose of pointing out that the 
court below was led to make the decree it has by over- 
looking altogether a point essential to the complainants’ 


case. 


A decree thus defective evidently violates the funda- 
mental principles of procedure in equity. Daniell defines 
a decree as follows: 

‘* A decree is a sentence or order of the court pro- 
nounced on hearing and understanding a// the points in 
issue, and determining the right of all the parties to the 
suit,” 

2 Daniell Ch. Pr., * 986. 

Again he says: 


“/tisa fundamental principle of courts of equity to 
make as complete a decision upon a//the points embraced 
in a cause as the nature of the case will admit, so as to 
preclude * * * all further litigation between the 
same parties.” 

/d., * 990. 


We have found no case where a decree thus not only 
omitting but refusing to justify itself, and as it were 
emphasizing its own baselessness, has come before the 
courts for review. There are cases, however, which lay 
down principles from which we think it may plainly be 
gathered how such a decree would have been treated. 
In Lambert v. Peyton, 5 House of Lords Cases 1, the 
decree appealed from evoked expressions of disapproval 


from several of the judges, because it did not deal with 
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all the points of the case, and did not make proper decla- 
ration of the rights of the parties. It was not reversed on 
that account, however, because in that case it was appar- 
ent that the omissions were not material as regarded the 
rights of the parties appealing. 

It appears from the report that Mr. Butt, in supporting 
the appeal, complained that there was no declaration of 
the rights of the parties under the deed in controversy. 
(p. 6.) On this point Lord Cranworth said, in giving 
judgment (p. 12): | 


[ agree with my noble and learned friend on the wool- 
sack that this decree ought not to be disturbed. I pur- 
posely guard my opinion by the expression that [ think it 
ought not to be disturbed; because [| must say I think it 
is a matter of regret that the decree did not proceed to 
determine more explicitly what the rights of the parties 
were, Instead of merely directing some conveyances and 
viving some consequential directions which, no doubt, 
were the results of the conclusion at which the court had 
come in its own mind. What the rights of the parties 
were, | do not see expressly declared. But looking to 
the articles (for so I must call them) with the object of 
carrying them into execution in this case, I think that this 
decree does substantial justice to all the parties concerned. 


To a like purport on this point is the remark of Lord 
Chelmsford (p. 17): 


It is admitted on the part of the appellants that, al- 
though the decree is defective in not providing for the 
specitic performance of the articles with regard to the 
Lakeen estate, yet, if so executed, the appellants would 
have had no right whatever. Although, therefore, the 
decree ought to have contained some declaration as to ,; 
the mode in which the Lakeen estate should have been 
settled, vet the appellants have no ground of objection in 
consequence of this defect in the decree. 


It is plain from this that the judges regarded the fail-_ 


ure of the decree to make an explicit declaration of the 


rights of all the parties, as an error on account of which 


an appeal would be entertained; but in the case then be- 
fore them, the error was not material to the rights of the 
parties appealing. 


In our case the omission is material. In avoiding any 


declaration of the right of the matter as between the 
complainants and Rappal, Sons & Co., the learned Cir- 
cuit Judge has declined to tind what is the necessary 


foundation of any decree against the party now appealing. 


In the case of the Wabash & Erie Canal Trustees v. 
Beers, 2 Black, 448, this court prescribed the correction of 
an analogous, though far less radical, defeet in the decree 
appealed from. The complainant Beers filed a_ bill in 
behalf of himself and all other holders of the same class 


of bonds. No other bondholders of this class appear to 


have intervened; and the Circuit Court rendered a decree 
declaring the complainant's bouds a_ prior lien on the 
property in question, ordering the payment of the amount 
due him and giving him leave to apply for a receiver in 
default thereof. The appeal of the canal trustees against 
this decree was not sustained, but this court say (p. 457): 


‘The record affords strong reason to believe that the 
other 198 bonds of the same issue are outstanding, with 
arrears of interest unpaid to the same extent as plaintiff's: 
vet the decree makes provision for them. 7s we think 
‘s error. The bill in this case must be treated as in the 
nature of a creditor's bill, although not strictly of that class. 
The decree should declare the equality of len of all these 
bondholders with plaintiff and should provide for them the 
same relief which it oy es to him. And the case should 
be referred to a master to ascertain who these bondhold- 
ers are, about which we presume there will be little dith- 
culty, and to notify them to come in and share in the 
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| fruits of the decree on paying their proportion of its ex- 

| pense. For this purpose the case is remanded to the Cir- 

| cuit Court with, instructions to proceed’ in accordance 
with this opinion.” 

i ‘ . 

| Here the Court declared the decree erroneous for want 
of a declaration as well as an order, and also directed 


what that declaration and order should be. 


I I1il. = 


| At the time when Rappal, Sons & Co. sold the 1,065 
head of cattle mentioned in the bill and received the pro- 
ceeds, the owners of those cattle, whoever they were, 
were indebted to Rappal, Sons & Co. for former advances, 
to an amount greater than those proceeds: so that even 
if the complainants A. J. Gillespie & Co. were the : 


owners, they had no right to the proceeds. 


The three consignments of cattle in controversy were. . sid 
the last in a series of transactions of exactly the same ; 
nature, which had been in progress since April, 1885: 
the cattle belonging to the same owners and being con- 
signal to the Rappals upon precisely the same terms. 


These transactions were all entered by the complainants 
in their books under the form of an account between them- 
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selves and W. P. Bowen & Co., W. P. Bowen or Bowen 
& Rappal, as the other party is variously designated in the 
account; all these names, however, being intended to 
denote the same party and the same account. This ap- 
pears from the testimony of Thomas E. Gillespie, one of 
the complainants. After testifying in detail to the pur- 
chase and forwarding to Rappals of the three consign- 
ments of cattle in controversy, being respectively, 133 
head, 815 and r21, (Record, pp. 140-145.) he says in 


substance: 


shipments, going back to June 29, 1885. It is the book 
of original entries. The shipments of cattle, referred to 
yesterday, the 133 head, the 815 and the 12, all appear 
in it under the name of W. P. Bowen. The names 
* Bowen & Co.” and « Bowen & Rappal” also appear in 
this book; they all mean the same account. This ac- 
count was opened sometime in April, 1885. 

(P. 148). Statements of account were rendered to 
Rappal, Sons & Co. in the ordinary course of business. 

(P. 147). Exhibit 8 (Record, pp. 352-8) is a state- 
ment of account with W. P. Bowen & Co., taken from 
our office ledger, and sent by A. J. Gillespie & Co. to 
Rappal, Sons & Co. It runs from April 20 to June 15, 
i885. The ledger account from which it is taken is 
headed “ Bowen & Co.,” or “W. P. Bowen & Co.,” or 
‘ Bowen & Rappal.” 

(P. 148). *Q. Then you had an account with Bowen 
& Co. on your books from April 20 until what time; A. 
March 10, (1886) 1s the last entry.” 

(pp. 150-2). Exhibit 19 (Record, pp. 464-8) 1s a 
statement of the same account, taken from our books, 
showing all the transactions with W.P. Bowen & Co., or 
Bowen & Rappal, from August 21 to October 10, inclu- 
sive. The ledger account from which it is taken is headed 
“Bowen & Rappal,” and again « W. P. Bowen & Co.,” 
and again “ W. P. Bowen:” all intending the same ac- 
count. 


(Record, p. 152.) This is a book for memoranda of 
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By looking at the Exhibit itself, the first of the three 
drafts in controversy will be found represented in the last 
credit item on page 466; the second by the last credit 
entry in the upper part of page 467—-“ Oct. 1, d’ft $19,- 
505.62,” and the third by the entry “ Oct. 3, d’ft $691,70,” 
about the middle of the lower group of credit entries on 
the same page. The same three drafts will be found 
debited (on their being reported unpaid) at the close of 
the second group of debit entries on page 468, as “ ret’d 
d’ft & fees.” 

Two other statements which nearly complete the his- 
tory of this account, having been sent by the complain- 
ants to the Rappals, were produced and identified (with- 
out controversy) by Frederick J. Rappal, Jr. (Record 
pp. 270 & 271,) and are Exhibits 5 and 2 of his deposi- 
tion. Exhibit 5 (p. 480) extends from June 15 to July 1 
inclusive; and Exhibit 2, (pp. 470-2) from July 1 to Aug- 
ust 12 inclusive. These statements are, by means of 
balances carried from one to the other, continuous up to 
August 12, the point where Rappal’s Exhibit 2 closes; 
the last consignment included in it, however, being of 
August 4. The next statement (Gillespie’s Exhibit 19) 
begins with August 19, but the first consignment charged 
in it is dated September 2. (Record p. 464.) 

The gap between these two dates, August 4 and Sep- 
tember 2, is filled sufficiently for our present purpose by 
eighteen detailed statements of particular consignments, 
each accompanied by a draft made on the same account. 
These statements were sent by complainants to the 
Rappals, and are a part of Exhibit 11 of T. E. 
Gillespie's testimony. They will be found on pp. 416— 
435 of the Record. They show the same variety of des- 


ignation which has already been noticed as indicating the 


+3 
same ownership—*“ acc. Bowen & R.,” «© W. P. Bowen 
& Co.”; “ Bowen & Co.”, Frederick Rappal, Jr., testifies 
that the letters and statements composing this Exhibit 11 
were received by the Rappals about the times of their 
several dates: (Record p. 271.) 

They had previously been shown to Thomas Gillespie, 
who made no question of their genuineness. He had just 
before recognized expressly the genuineness of two sim- 
ilar collections; and the absence of any such express re- 
cognition of Exhibit 11 is doubtless due to inadvertence 
on the part of the cross-examining counsel, if indeed it be 
not a mere clerical error in writing out the deposition. 
(Record p. 148.) 

We have thus complete evidence in writing, furnished 
by’ the complainants themselves, and concurring with all 
the oral testimony, of a long series of consignments and 
drafts, of which the three in controversy are a part, all 
on the same account and (according to all the indications ) 
with the same ownership. | 

Thomas Gillespie expressly says they were all consigned 


under the same arrangement. (Last answer on p. 156 ) 


The complainants regulariy drew upon the Rappals 
for the cost of all cattle consigned to them on this 
account, and the Rappals regu'arly paid all the drafts up 
to the three now in controversy. This is the testimony 


of Thomas E. Gillespie. (Record, pp. 155-6.) 


The cattle consigned on this account brought, on the 
whole (after allowing for expenses), a good deal less than 


the owners paid for them; so that by paying complain- 
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ants’ drafts for their cost, Rappals had, by the time the 
first of the three drafts in controversy reached them, paid 
out on account of the owners of these cattle more than 
$29,000 in excess of what they had received. As 
between the Rappals and the owners, therefore, the lattér 


were indebted to the former more than $29,000; hence, 


after the $24,000 net proceeds of the three consignments 


now in question had been applied to the cancellation of 
this debt, there remained still due the Rappals from the 
owners of these cattle, whoever they were, a balance of 
about $5,000. 


This is the testimony of Frederick J. Rappal, junior, 
one of the firm of Rappal, Sons & Co. (Record, pp. 68, 
115.)* 

This testimony was given in the course of examination 
and cross-examination as a witness for the complainants 
in July, 1886. (Record, pp. 52, 112.) Subsequently all 
three of the complainants severally gave their testimony 
at Kansas City, where their place of business was, two of 
them in October, 1886, and the other in December, 1886. 
(Record pp. 188-9, 328-9.) But no attempt was made 
to contradict, impair or question this statement of 
Rappal. 

It appears, indeed, to have been recognized as true. So 
complainants’ counsel evidently treated it. In examining 
Frederick J. Rappal, Senior, who had also been called as 


a witness for complainants, he put this question. 


* Note. On p. 68 the statement “ We shipped to them 
‘ right along,” is evidently a /apsus dinguac. Probably 
“ shipped ” should have been “ remitted”; the idea of a 
shipment by Rappal, Sons & Co., is entirely foreign to 
every other part of the evidence. 
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‘Isn't it a fact that on the rst of October Bowen & Co. 


were very largely indebted to Rappal, Sons & Co.’ ” 


To which the witness answered: 

“IT knew that after I came home; I found there was 
some $29,000 or so; I didn’t know it at the time.” 
(Record, p. 112.) 

So afterwards when Frederick J. Rappal, jr., was 
again examined on behalf of the defendants, complainants’ 
counsel in cross-examination suggested in like manner, as 
a recognized fact, that there had been a heavy loss on (to 
use his own words) “the cattle shipped by W. P. Bowen 
I mean that account, 


“& Co., or Bowen, James 


‘ whoever the parties were.” (Record, p. 275.) 


Bearing in mind that the debt in question resulted en- 
tirely from the payment of complainants’ drafts for the 
cost of the cattle, we find it a iact admitted on all hands that 
at the time when complainants allege’ that as owners they 
were entitled to the net proceeds of the cattle in con- 
troversy, the owners, whoever they were, were indebted 
to the Rappals about $5,000 more than those net pro- 
ceeds, on account of advances on previous consignments 


inexcess of the proceeds of those consignments. 


That a factor has a right to reimburse himself out 
of the proceeds of goods consigned to him, for his ad- 
vances to the consignor, whether on the particular goods 


in question or on others previously consigned, is a proposi- 
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tion so universally recognized that we shall hardly be ex- 
pected to cite authority for it. 

Parsons (on Contracts i #98) says: ? 

A factor has a lien on the property in his hands for his 
commissions, advances and expenses. 

And again (Note ¢): 

The factor has a general lien, to secure all advances 


and liabilities, upon all goods w hich come to his hands as 
factor. 


And again, i *258: 


The factor’s lien is both particular and general. * * * 
Since the case of Aruger v. Wilcox, decided in England 
in 1755, their right to a general lien for the balance due, 
upon all goods of the principal in their possession, has 
been established as resulting from the usages of trade. 

Of course he means to include not only goods, but the 
money received from the sale of goods, and this is ex- 
pressly included in the language of Lord Hardwicke in 
Aruger v. Wilcox, quoted in Note /, as follows: 

All the four merchants, both in their examination in the 
cause and now in court, agree that if there isa course of 
dealings and general account between the merchant and 
factor, and a balance is due to the factor, he may 
retain the ship and goods, or produce, for such bal- 
ance of the general account, as well as for the 
charges, customs, etc., paid on the account of the par- 
ticular cargo. 

The term “ produce ” here is evidently equivalent to 
the now more usual “ proceeds.” 

When therefore, exercising the ordinary right of factors, 
Rappal, Sons & Co. deposited the net proceeds of the 
three consignments in controversy to their own account, 
to apply uponthe debt of the owners to them, there is 


evidently nothing in that on which to found a require- 
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ment that their depositary, the appellant bank, should 
pay those proceeds over to the complainants on account 
of the complainants’ supposed ownership of the cattle. 

The demand of the complainants is thus seen to be 
totally destitute of foundation. 


IV. 


1. The allegation of the bill, that A. J. Gillespie & Co., 
the complainants, were the owners of cattle in the con- 
troversy, is false. It is manifest from the evidence that 
Bowen & Co., who appear in the accounts of the com- 
plainants, as well as of the Rappals, as the nominal 
owners, were the actual owners. 

It will be recollected that the. live-stock commission 
firm of Rappal, Sons & Co., was composed of Frederick 
J. Rappal and his two sons, Lawrence L. Rappal and 
Frederick J. Rappal,]r., and that its place of business was 
at the Union Stock Yards, Chicayo. Frederick J. Rappal 
the elder also entered into a partnership at Kansas City, 
in the spring of 1885, with Wm. P. Bowen and Milton 
James for the entirely distinct business of buying cattle 
and sending them to market for sale, under the firm of W. 
P. Bowen & Co. Of this partnership, which was without 
any written articles, the two sons were not members, 


and in this business they were not at all concerned. 
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The elder Rappal, on behalf of W. P. Bowen & Co., 
made an oral contract with the Gillespies, the complain- 
ants, Whereby complainants were to advance the money 
with which to buy the cattle, and were to take charge of 


forwarding them to market, and to keep the accounts of - 


the business, receiving in consideration of the advance and 
the service $5 acar-load, which was afterwards, and after 
a brief suspension of the contract, reduced to $2.50. 
They were to forward the cattle to Rappal, Sons & Co. 
for sale on commission. Bowen & Co., through the elder 
Rappal, directed them, when forwarding each consign- 
ment of cattle, to draw on Rappal, Sons & Co. for the 
money advanced on that consignment. Rappal, Sons & 
Co., however, did not agree to pay any such drafts. The 
elder Rappal, Bowen and James, attended to the buying 
of the cattle. | 

Under this arrangement Bowen & Co. were entitled to 
the profits, were chargeable with the losses, and were 
bound to repay complainants the money advanced for the 
purchase of the cattle. The expectation, of course, was 
that this should be effected by the payment by Rappal, 
Sons & Co., of the drafts made upon them, and that the 
cattle would bring enough in the Chicago market to re- 
imburse Rappal, Sons & Co. It was under this arrange- 
ment that the three consignments of cattle in controversy 
were bought by Bowen & Co. and forwarded to the 
defendants Rappal, Sons & Co. 


49 


As we have already seen (pp. 40, 41 of this Argument), 
the account relating to the cattle purchased under this 
arrangement was kept by complainants as between 
themselves and Bowen & Co., or other equivalent 


name. 


The accuracy of our statement is similarly indicated 
by the fact that, in the whole serics of transactions, the 
sale ticket, or memorandum of purchase, given to the 
buyer when the sale was negotiated, uniformly indicated 
Bowen & Co. as the purchasers, the words being “Acc’t. 
of Bowen,” or “Acct. Bowen,” no other name being used 
in any such way as to suggest that it is that of the buyer. 
Thomas Gillespie testifies that the cattle were “ weighed 
in the name of Bowen.” (Record, p. 154.) A number 
of these tickets have been put in evidence, and will be 
found on pages 149 and 457 ;63 of the Record. The 
meaning of them is explained by Thomas E. Gillespie on 
p. 149. These tickets were sent by complainants to 
Rappal, Sons & Co. at the same time with the orders for 
the delivery of the cattle, or with complainants’ statement 


of cost, etc. (Record, pp. 284, 285.) 


In perfect harmony with these ind.cations 1s the testi- 
mony of Frederick J. Rappal, Sr. He states that he 
went to Kansas City in April, 1885, and remained there 
the greater part of the time till October. (Record, p. 
252.) In April he formed a partnership there with Will- 
iam P. Bowen and Milton James in the business of buying 
cattle and sending them to the Chicago market for sale. 
(Record, pp. 110+246.) The partnership agreement was 


entirely oral. (Record, p. 252.) Bowen lived in that 
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region and had previously made a few consignments of 
live-stock to Rappal, Sons & Co., for sale. (Record, pp. 
251-2.) James was working for the complainants at 
Kansas City, and at the same time buying cattle occasion- 
ally on his own account. He had one-third interest in 
the partnership, but was out of it for three or four weeks 
in July. (Record, pp. 252-3.) 
Neither partner put any money into the _ business 
Record, p. 253), but the firm made a contract with A. 
> Pp JI/)9 
J. Gillespie & Co., the complainants, to advance the money 
to pay for all cattle which Bowen & Co. bought, attend to 
forwarding them to market (Record, pp. 246, 247, 254) 
for Bowen & Co., and keep all the accounts of the busi- 
ness. This arrangement was never changed, except as 
to the amount which the complainants received from 
Bowen & Co. in compensation for complainants’ services 
and for the use of their money. (p. 251.) 

Under this arrangement, Bowen & Co. bought a large 
number of cattle at Kansas City between April and Oc- 
tober, some 1,200 or 1,500 car-loads, Rappal thinks. (pp. 
252-254.) 

The elder Rappal further testifies that it was 
part of the arrangement that the cattle were to be 
consigned to Rappal, Sons & Co. for sale at Chicago. 

Record p. 254— “ They were billed «W. P. Bowen & 

4 
Co., on acct. of A. J. Gillespie & Co.’ | This trans- 
poses by a /apsus the actual order of the names | to Rap- 
pal eect & Co. Q. You mean to say that was done 
in all cases? A. Yes, sir. 

P. 257—* Q. Iam asking you how Rappal, Sons & 
Co. came into possession of these cattle? A. * * 
Because of the agreement Bowen & Co. had with Gilles- 


pie & Co.” 


He also testifies that it was part of the arrangement 


t 
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between Bowen & Co. and the complainants, that the 
latter should be reimbursed their outlay by drawing on 
Rappal, Sons & Co. 

P. 247-——“ 1, as a member of Bowen & Co., made the 
arrangement with A. J. Gillespie to draw on Rappal, 
Sons & Co. for the advance of this money.” 


He further testifies that the three consignments of cat- 
tle now in controversy were bought by Bowen & Co. for 
their own account, A. J. Gillespie & Co. advancing the 
money to pay for them in pursuance of this arrangement, 
and Bowen & Co. becoming their debtors for the advance. 


(Record, pp. 2 and 250, III.) 
. PI 19 ; 


The complainant Andrew J. Gillespie, with whom the 
avreement was made, substantially confirms Rappal in 
every point of the testimony which we have quoted, eX- 
cept as to the partnership with bowen and James. This 
he does not deny with any certainty. 

He says (Record, p. 176): 

“He | Rappal, Sr. | came to me and said he wanted to 
buy and ship some cattle to his house, | Rappal, Sons & 
Co. | and he wanted to make arrangements for me to 
pay for the cattle and forward to them. We made an 
arrangement. He was to buy the cattle; we were to 
pay for them and forward them to his house in Chicago. 
We were to draw sight drafts against the cattle to get 
our money out of them.” 

These words, “to get our money out of them,” are 
worth noticing; the Gillespies were to receive not the 
net proceeds of the cattle, as they pretend in their bill, 
but simply what they had advanced on the cattle, no mat- 
ter whether the sale produced more or less than that. 


This plainly negatives the idea of ownership. We shall 
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refer further on to Gillespie’s additional assertion, “ We 
“were to hold the cattle as ours until the drafts were 
“paid.” For the present we ask the attention of the 
court simply to the words which we have quoted. 

A. J. Gillespie, being asked in cross-examination to give 
as correctly as possible the words used by Rappal in 
making the original agreement, said (Record p. 183): 

‘¢ He said he wanted to buy and ship cattle to Chica go; 
that he thought he could make some money; * * * * 
he wanted to know how we would do the business, and we 
made arrangements that he was to give us 25 cents a 
head; we were to pay for the cattle and hold them in 
our possession /7// we got our money back.” 

The words, “hold them in our possession,” the spuri- 
ousness and futility of which will become apparent farther 
on, do not detract from the positive declaration that the 
profits of the business (and of course the losses too) 
were Rappal’s; that Gillespies were hired to take care 
of the business of forwarding the cattle; and that they 
lent, and were to be repaid in any event, the money 


necessary to pay for them. 


No one but the elder Rappal and the elder Gillespie 
appears to have been present at the conversation in which 
the arrangement between the Gillespies and W. P. Bowen 
& Co. was made. Another of the complainants, how- 
ever, Thomas E. Gillespie, testifies that very soon after 
the contract was made, some time in the early part of 
April, 1885, Rappal told him the terms of it. Being 
asked to state everything that he had learned directly 


from Rappal about the contract, he says (Record, p. 
163): 


He said he thought Ae cou/d make some money by ship- 
ping cattle to Chicago, and that he had made arrange- 
ments with my father for us to pay for them and forward 
them to his house in Chicago. I asked him how he 
wanted us to do this business for him. He said we were 
to buy the cattle and make out a statement and send it to 
the boys, and send the draft and ship the cattle the same 
as we were doing for other parties. 

Q. Was that all of the conversation? A. That is 
about all | remember in regard to the matter. 

The intent of the expression “ buy the cattle ” must be 
simply to make the most of the fact that Gillesp‘es were 
to pay for them; all the other evidence, including the 
testimony of the elder Gillespie, shows that everything 
else in the purchase of the cattle was done by Rappal, 
Bowen or James. Thomas himself elsewhere testifies 
that Gillespies knew what cattle they had bought and 
what they were to pay by the vendor’s presenting them a 
memorandum of the sale endorsed « W. P. B.” « Bowen,” 
or “ Bowen & Rappal.”  (p. 157.) 

The idea of ownership in the complainants is no less 
clearly excluded by the account which Thomas E. Gilles- 
pie gives of the arrangement as he understood it while 
acting under it. We quote from his examination by his 
own counsel. (Rec., p. 157.) 

Q. Did the firm of A. J. Gillespie & Co. have any 
other interest in those transactions than that of holding 
the cattle until their drafts for ‘Ae amount they had paid out, 
including exchange, were paid to them, and their com- 
mission for doing this business? 

A. They had no other. 

We shall see further on that the suggestion of “ hold- 
ing the cattle” is an afterthought, as foreign to the or- 
iginal agreement as it is to everything that was done 


under it. What we now ask attention to 1s the entirely 
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voluntary admission that complainants had no other in- 
terest in the matter than to get paid for the work they 


had done and the money they had lent. 


If we were to define the term “ owner of a chattel” as 
‘a person having no right to determine the disposition of 
it and no right to use it, who can neither gain by an in- 
crease nor lose by a diminution of value, and who is en- 
titled, whateve: becomes of it, to receive from others just 
what he has paid on account of it, together with a stipu- 
lated hire for services rendered about it, and no more,” 
we should exactly describe the relation of the complain- 
ants to the cattle in controversy, as they state it them- 
selves, and should at the same time essentially contradict 
all former definitions and all common understanding of 
the meaning of the term. 

That the complainants merely loaned their money and 
hired out their services as accountants and forwarders to. 
the real owners of the cattle, is further evident from the 
fact that after the business had been going on for some 
months, it was taken away from the complainants alto- 
gether for a short time, because Rappal deemed their 
charges for the loans and services exorbitant; the purchases 
and shipments on account of W. P. Bowen & Co. going 
on as before, but the owners undertaking to manage the 
business themselves, with some help from the Kansas 
City Stock Yards Bank. 

After a few shipments had been made in this way, the 
Gillespies consented to reduce their charge by half, and 
Bowen & Co. employed them again, until and including 


the particular shipments now in controversy. This mat- 


ter is related as follows in the cross-examination of the 


elder Rappal. (Record, pp. 261 and 2): 
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Q. Now, then, you paid A. J. Gillespie & Co. $2.50 
a car for doing this business? A. Yes, sir; W. P. Bowen 
& Co. did that. 

Q. And that is all they got out of it? A. $2.50a 
car—yes, sir, for taking care of them and shipping 
them. 

Q. For paying for the cattle and shipping them, and 
for the use of tne money ? A. Yes, sir. * * * 

Q. At first they got 25 cents a head for cattle, didn’t 
they ? A. $5 a car in the first place. 

Q. Then after that had been gomg on for a while, 
you undertook to ship yourself to Chic ago, didn’t you 
A. Bowen & Co. made a few shipments. 

Q. And your books got confused? A. We didn’t 
keep any books. Bowen & CO* didn’t keep any books, 
and we let—re ally, Mr. Connelly, at the bank, he kind of 
helped us get in the tickets, and helped us out. 

Q. Now, then, your books got confused, didn’t they ? 
A. Got no books. 

Q. Your accounts, then’ <A. I don’t Know as they 
did. : 
Q. Then you made a new arrangement with A. J. 
Gillespie & Co., didn’t your A. A. J. Gillespie 
came . 

Q. No, I am asking you—-answer my question. Did 
you make a new contract with A. J. Gillespie &Co.r A. 
W. P. Bowen & Co., ves, sir. 

Q. By which you were to pay them $2.50 a car? 
A. Yes, sir, for advancing the money and taking care 
of the cattle. ’ 


On this point Thomas E. Gillespie testifies in substance 
as follows (Record pp. 163-4): 


After we had been doing the business for Rappal for 
some time, he said he thought we were getting too much 
money for doing too litthke work, and that some other 
parties had offered to handle the stuff for less money. | 
told him we couldn't do it for anv less. He charged his 
account, and I think Smder & Co. bought his cattle for 
him. Some four or five days afte rwards he came to me 
and said: “I have got mixed up and want you to help 
me out.” I said: ‘I will help you out.” The next day 
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he said: “It has been too much trouble for me; you had 
better ship the cattle for me, you can do it better than I 
can.” I said, “All right.” He did not say anything 
more to me; but a couple or three days after he told me: 
he had made arrangements with father for us to do the 
business for the same as the other houses had offered to: 
do it for, $2.50 a car. This was about a month or a: 
month and a half before this matter | the present contro- 
versy | came up. 

Gillespie is evidently inistaken in supposing—he does 
not profess to be sure—that Snider & Co. had been at-: 
tending to the business for Bowen & Co. in the interval... 
This appears not only from what Rappal himself says but 
also from the fact that Snider & Co. were a commission 
house doing a considerable business, and Bowen & Co.’s 
transactions would not have got “ mixed up,” if they had ° 
had charge of them. Moreover, the fact that Rappal, 
notwithstanding his embarrassment, readily renewed his 
bargain on the same terms that he had demanded before 
breaking off, shows that the Gillespies had not intended 
to let their customer go and makes it probable that they 
were more active in bringing about the renewal than 
Thomas would have us believe. This is evidently what 
Rappal was trying to say, when complainants’ counsel 
cut him off. 


Mainly to illustrate the difficulty of disentangling the 
truth from the elder Gillespie’s testimony, we quote also 
what he says on this point, answering the questions of his 


own counsel (Record, p. 176): 


Q. Was there a change made in the condition of that 
agreement? <A. Yes, sir, after a month or so, two 
perhaps. 

Q. What was the change? A. He said he could 
get it done for $2.50 a car. I told him to go ahead and 
get it done, that we couldn't do it for any less. He went 
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to Snider’s and he went to the bank about it. After- 
wards, one day he came to me and said he would like to 
have us do the business for him if I would take it at the 
same rates. [told him we would try it again. So he 
went to buying cattle and marking the tickets for our 
office, A. J. Gillespie & Co. 


One would hardly gather from this—what is perfectly 
clear from the other testimony which we have quoted, 
and is implied in the questions of complainants’ own 
counsel—that when the arrangement was revived it was 
on condition of Gillespies’ being content with half what 
they had been exacting. 

But all the testimony alike shows that the connection of 
the Gillespies with these transactions was entirely at the 
option of Rappal and his associates, who employed or 
dismissed them at pleasure according as their rate of 


commission and interest was satisfactory or not. 


As to the partnership of W. P. Bowen & Co.. the elder 
Gillespie says, in subs‘ance, ( Record, p. 178): 

« His directions were, to keep the account ‘ account of 
of Bowen & Co.’: but it was his account. As to any one 
else being interested in the transaction, / don’t know whose 
the tnterest was: our business was at his orders—Mr. 
Rappal’s orders—to ship the c¢ ittle to Rappal, Sons & 
Co. J/ dowt know whether Bowen or James had any in- 
ferest in the business; neither had anything to do with it, 
so far as we were concerned.” 

In cross-examination, however, he says (p. 155), that 
he thinks the elder Rappal avd Powen bought all of the 
cattle that were shipped on account of Bowen & Co.: 


and that he saw Bowen and Rappal together every day. 
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Moreover, the letters of complainants to Rappal, Sons 
& Co. show that they were aware of both Bowen and 
James being actively engaged with Rappal in purchasing 
cattle for account of Bowen & Co. : 


The two collections of letters and statements sent by 
complainants to Rappal, Sons & Co., Exhibits 9 and 10 of 
Thomas E. Gillespie’s Deposition, identified by him as in 
his own handwriting or his father’s or that of a brother 
employed by the complainants’ firm, (Record, p. 148) in- 
clude the following passages: 


April 28—-We send you 2 cars cattle, 44 h’d. for acct. 
of Bowen. * * * They hold cattle too high here,. 
Bowen thinks. (p. 363.) 

April 29—We send you 11 carsacct. Bowen. * * * 
P.S. Bowen said that your messages are a little late, and 
other buyers get the start on the best lots. (p. 364.) 

June 16—F. J. R. and others have gone to the dis- 
tillery, and think will load 12 cars there to-night. (Rec- 
ord, p- 382.) : | 

June 20—James and Bowen has gone to ship 6 cars: 
more stillers to-night, that will go on this train. (p. 386.) 

June 24—We ship or forward 2 cars cattle that Bowen. 
bought at Paola. (p. 390.) | 

June 25—F. J. R. and James went to Leavenworth to- 
day to buy the Glucose cattle. (p. 391.) 

June 26—They closed trade to-day for 1,900 cattle at 
the Leavenworth Glucose works. (p. 391.) 

July 6-—We ship one car, 22 cattle, acc. Bowen. He 
could not get aoy good cattle, and he thought he would. 


try a load of big catile. (p. 399.) 

Exhibit 11 (identified Record, p. 271) includes the fol- 
lowing: 

Aug. 15—Bowen only got one car here to-day. He 
thinks they want too much for Texas. 

The detailed statement accompanying is headed: “ Sold 
to W. P. Bowen & Co.” : 


‘st 
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There are also two passages in this correspondence 
which show that complainants were aware that W. P. 
Bowen & Co. were not identical with F. J. Rappal, Sr. 

August 13 they write (p. 420): 

F. J. R., Sr., requested me to tell youthat he collected 
$40 last week, rebate freight, and to charge him with it 
and cr. Bowen & Co. 

September 5, (p. 438):  F. J. R., Sr., collected of H. 
& St. Joe R. R. Co. $15 on 4 cars cattle shipped from 
Liberty some time ago; that belongs to Bowen & Phalan. 
Charge Rappal, Sr., and credit Bowen & Co. $7.50 and 
P. Phalan $7.50. 

Thomas Gillespie, in his testimony, admitted having 
written these instructions or such as these. He was in- 
vited to explain the reason for them, but had nothing to 
offer more than what appears in the letters themselves. 
(p. 164.) There is no reason for them on the supposition 
that, as A. J. Gillespie pretencs in his testimony, Rappal 
Sr. and W. P. Bowen & Co. were identical. 

The loose and varying way in which complainants, 
both on their books and in their correspondence, desig- 
nated the consignments on account of W. P. Bowen & 
Co., goes to show that they did not regard that firm asa 
fictitious name adopted to conceal Rappal’s speculations; 
if they had, they would naturally have been careful to use 
it always in designating his ventures. On the contrary, 
their use now of “ Bowen,” now of « Bowen & Co.” and 
now of “* Bowen & Rappal,” is just what might have been 
looked for in people who are not careful to use language 
precisely and who are speaking of an actual association 


in terms accurate enough to identify it. 
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Milton James, who was still in complainants’ service 
when he gave his testimony (Record, p. 187), was called’ 
by them, and denied as absolutely as their hearts could. 
have wished that there was ever any partnership of. 
Bowen & Co. in which he was concerned. But he went’ 
on in the next breath to destroy the effect of this by say-: 
ing that there were. several transactions (he does not say: 
how many) in which he was interested with Bowen and. 
Rappal (Record, p. 187); that his interest was one-third: 
“in whatever the cattle might make or lose” (Record, 
p. 188); and that he was thus interested with them in the: 
three consignments which are now in_ controversy.. 
(Record, p. 187.) 

His denial of the existence of any partnership was: 
doubtless owing to his having the not uncommon notion’ 
that there 1s no partnership where there are no formal: 
articles. 

It is therefore clear by the most unimpeachable testi-: 
mony—that of a witness who testified with the expecta-: 
tion and intent of establishing the contrary——that the’ 
partnership of W. P. Bowen & Co. was actual and dona 
fide, and not the fiction which Gillespie pretends it was: 
and that Gillespie, in testifying that the elder Rappal told 
him he wished to use the name Bowen & Co. for the 
purpose of concealing from other commission merchants 
the fact that he was dealing in live stock on his own ac- 
count (Record, pp. 177-8, 183), tells what is highly im- 
probable; and Rappal, in denying that he made any such 


representation (Record, p. 249), is in harmony with the 


proved facts of the case. 
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It will be borne in mind that the only conflict of testi- 
mony between the complainants and the Rappals on the 
facts which we have been discussing relates to the ques- 
tion whether the cattle in question were bought by, and 
the profit or loss on them attached to, and the liability to 
Gillespies for their advances and services rested on, Fred- 
erick J. Rappal,Sr., in partnership with Bowen and James 
or on Frederick J. Rappal, Sr., alone. As we have shown, 
the Rappals are clearly telling the truth when they atlirm 
the former; but even if the Gillespies were telling the truth 
when they atlirm the latter, it would make no difference 
as to the practical issue. Whether the cattle were owned 
by Rappal, Bowen and James, or by Rappal alone, either 
way the alleged ownership of the complainants is equally 


excluded. 


Having testified explicitly to the facts constituting 
ownership of the cattle in others, it 1s not at all material 
that the complainants go on to testify to a conclusion of 
law totally incompatible with those facts, for the purpose 
of making out an ownership in themselves. The original 
exercise of choice in acquisition, the determination 
whether to buy or not to buy, the lability for the price 
and to pay complainants for the use of their money and 
for their services about the cattle, the power of disposi- 
tion, the right to the profits, and the hability for the losses, 
being all confessedly in Rappal or Rappal and his asso- 
ciates, and Gillespies having “no other interest in these 
“transactions than that of holding the cattle until their 
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“ drafts for the amount they had _ paid out (including ex- 
“change) were paid to them, and their commission for 
“doing their business,” (T. E. Gillespie’s testimony, p. 
157) it was necessary for the complainants in their testi- 
mony to bridge in some sort the chasm between these 
facts and the allegation of their bill that they themselves 
were the owners of the cattle in controversy. 

Accordingly A. J. Gillespie testifies that it was part of 
the origina’ agreement with the elder Rappal that “ we 
“!Gillespies | were to hold the cattle as ours until the 
“drafts were paid.” (Record, p. 176.) 

Again, in response to the questions of his counsel, he 
says (p. 177): 

Q. For what purpose were they [the cattle] turned 
over to Rappal, Sons & Co.? A. To be sold on com- 
mission. : 

Q. For whose account? A. If our drafts were paid, 
the cattle would be theirs. As soon as we got our 
money we had no further interest in them. , 

Q. And if the drafts were not paid? A. The prop- 
erty was ours. We would draw a draft for the amount 
of the indebtedness every night, and in case the drafts 
were not paid, the cattle belonged tous. * * * AL 
the time they were really our cattle: we had control and 
possession of them. 

It is evident on the face of it that all this is merely that 
view of the facts which has seemed to Mr. Gillespie and 
his counsel best adapted to support an attempt to make 
the appellant bank pay the debt which Bowen & Co. 


owed the Gillespies. 


It is evident that, putting aside the torm of words 
which the Gillespies are pleased to adopt, and the legal 
effect which they ascribe to their position, the gist of 
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their testimony really amounts to nothing more than that 
they had, or were to have, a lien upon the cattle for the 
repayment of their loan to the owners. 

And this is all that the learned judge, who decided in 
their favor in the court below, was prepared to affirm. 
He says, in his opinion (Record, p. 26): 

I hold that the cattle belonged to the Gillespies, or that 
the Gillespies were entitled to control them so far as 
necessary to protect themselves for advancements made 
on the puchases. 

The second member of the alternative is, as we have 
seen, the only one that derives any color at all from the 
testimony; and it is pretty clear that it is the only one 
which the learned Circuit Judge was prepared to affirm. 
And it is not at all what is alleged in the bill. The bill 
does not say, and those who drew and signed it did not 
intend to say, that Gillespies had a lien on the cattle or 
held them in pledge to secure advances. It says in the 
most unmistakable terms that the cattle were absolutely 
theirs; that they sent them to Rappal, Sons & Co. for 
sale on their own account; and that they were entitled to 
receive the net proceeds. No man of common sense, 
however unfamiliar with the technical phraseology of the 
law, could fail to perceive the contradiction between these 
allegations and the facts which are shown by the evidence 
and were well known to the Gillespies when they signed 


this bill. 
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2. The decree ond the complainants’ whole claim to 
relief being founded upon the allegations of their bill that 
they, as buyers and sellers of live-stock, were the owners 
of the cattle and entrusted them to Rappal, Sons & Co. 
to sell on commission for their account, and were entitled 
to the proceeds in Rappal, Sons & Co.’s hands after de- 
ducting the expenses and commissions; and those allega- 
tions being shown to be false, the decree and the com- 
plainants’ claim to relief must fall. 

No doctrine of equity is better settled than that a com- 
plainant who alleges one case in his bill cannot recover by 
proving a different one. 

The principle is thus laid down by the text-writers: 

« A decree must be founded on and in conformity with 
the allegations and proofs, and cannot be based upon a 


fact not put in issue by the pleadings.” 
t Barbour’s Chancery Pr., 339. 


The rule has been repeatedly aflirmed by this court in 
the most positive terms. ' 

In /Zarrison v. Nixon, g Peters, 483, the decree was 
reversed on the ground that one of the facts on which it 
was necessarily based, the domicil of a testator, was not 
averred in the bill. 


The Court say (p. 503): 


The proofs must be according to the allegations of the 
parties; and if the proofs go to matters not within the al- 
legations, the court cannot judicially act upon them as a 
ground for its decision; for the pleadings do not put them 
in contestation. The a//egata and the probata must re- 
ciprocally meet and conform to each other. 
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In the case of Carneal v. Banks. 10 Wheaton. 181. 
Banks tileda bill against the Carneals to set aside a contract 
he had made with ther ancestor for a purchase or ex- 
change of land. The Circuit Court decreed the rescission 
of the contract on the ground that it described the land 
to be conveved by Carneal as bordering on Green River, 
whereas in fact it did not touch the river. (p. 186.) On 
this the Supreme Court say, (pp. 183-9): 

The variance between the location of the land 
sold by Carneal to Banks and the description of it in the 
contract, is not averred in the bill, and 1s consequently 
not put in issue, The maxim that a decree must be 
sustained by the allegations of the parties as well as by 
the proofs in the cause. is too well established to be dis- 
regarded. * * ® Did this court then concur with 
the Circuit Court in its construction of the contract be- 
tween Banks and Carneal. the decree could not be af- 
firmed, because the parties have not put that fact In issue. 


In the case of Crockelt v. Lee, 7 W heaton, 522, each 
party demanded that the other should make a convey- 
ance to him of certain land to which they respectively 
held conflicting titles. The Circuit Court decreed tha: 
Crockett should convey to Lee, being induced to this by 
evidence going to show that the location on which Crock- 
ett’s title was founded was so vague as not to originate 
any right tothe landin question. This was the principil 
matter to which the taking of evidence was d rected, but 
the Supreme Court reversed the decree on the ground 
that this vagueness of location had not been put tn issue 
by the pleadings. The Court say, (pp. 526-7): 

The counsel for the appellant says it would be mon- 
strous if, after the parties ‘had gone to trial on the validity 
of the entry, and have directed a!l their testimony tn the 
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Circuit Court to that point, their rights should be made to 
depend in the appellate court on a mere defect in the 
pleadings which had entirely escaped their observation in 
the court where it might have been amended, and the 
nonexistence of which would not have varied the case. 

The hardships of a particular case would not justify 
this tribunal in prostrating the fundamental rules of a court 
of chancery—rules which have been establishec for ages 
on the soundest and clearest principles of general utility. 
If the pleadings in the cause were to give no notice to the 
parties or to the court of the material facts on which the 
right asserted was to depend, no notice of the points to 
which the testimony was to be directed and to which it 
was to be limited, if a new case might be made out in 
proof, differing from that stated in the pleadings, all will 
perceive the confusion and uncertainty which would at- 
tend legal proceedinings, and the injustice which must fre- 
quently take place. The rule that the decree must con- 
form to the allegations as well as to the proofs of the par- 
ties, is not only one which justice requires, but one which 
necessity imposes on courts. We cannot dispense with it 
in this case.” 

The case now before the court is no such case of hard- 
ship. The misstatements of the bill did not “escape ob- 
‘‘servation in the court where it might have been 
‘“ amended,” and at the close of the whole case the decree 
was deliberately drafted to conform to them. The com- 
plainants cannot be permitted to bolster up the manda- 
tory part of the decree by an entirely different allegation 
which they ingeniously contrive to infer from the evi- 


dence. 


That this is not one of those cases where a suitor fails 
to apprehend the effect of the technical language em- 
ployed by counsel in drawing a pleading, is apparent from 
the fact that previously to filing their bill, and on the 16th 
of October, 1885, the Gillespies had served a notice in 
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writing on the appellant bank, making exactly the same 
claim which they make in the bill. This notice is made 
an exhibit to their bill. In it they say (Record, p. 8): 

These cattle all belonged to us, and were consigned to 
Rappal, Sons & Co., as commission merchants, to be sold 
for our account. 

If the object of the complainants had been to take the 
judgment of the court on the legal effect of the facts, 
the obvious way—-so obvious that it seems impossible 
that anybody could have unintentionally missed it—would 
have been to state the facts as they were, and state also 
what the complainants claimed in view of them. 

Any one who will carefully compare the bill with the 
evidence will find it difficult to avoid the conclusion that 
it was drawn for the purpose, not of disclosing the facts, 
but of constructing a case against the Union Stock Yards 
National Bank, and in the hope that by the connivance 
of the Rappals, the managers of the bank having of 
course no knowledge of their own of the actual relation 
between the Gillespies and the Rappals, a baseless claim 


might be supported by a show of evidence. 


The plot was actually proposed by the elder Gillespie 
to the Rappals in an interview which he sought with 
them at Chicago, about the middle of October, after it 
had become apparent that the protested drafts could not 
be made good by anybody who was really liable, 
and on or just before the date of Gillespies’ written notice 
to the appellant bank. Each of the Rappals circumstan- 
tially testifies that on that occasion A. J. Gillespie asked 
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them to pretend that the three consignments of cattle in 
controversy were his, in order that he might be able to 
yet the money out of the appellant bank; in consideration 
of which he would forego the difference between ‘the 
amount which the Gillespies had advanced to pay for 
those cattle (and which they were of course entitled to 
be reimbursed by the elder Rappal, Bowen and James) 
and the considerably smaller net amount which the cattle 
had brought, which of course would be all the owners 
were entitled to, and which is what complainants demand 
in their bill. (Record, pp. 250, 272-3, 295.) There is 
some variation in the testimony as to the exact words 
which Gillespie used, but none whatever as to the sub- 
stance of the proposition. 

The interview took place in response to a telegraphed 
request from Gillespie (p. 273.) The respective counsel 
of Gillespie and the Rappals were present during parts 
of it, but Gillespie and the Rappals were alone together 
when this conversation took place. (pp. 251, 273, 294. 
bottom. ) 

The Rappals did not assent to the proposition (p. 295). 
But the elder Rappal testifies that he said nothing in an- 
swer (p. 251); and it does not appear what was said by 
either of his sons. It may well be, therefore, that com- 
plainants, when they filed their bill, were still not without 
hope that the Rappals would fall in with the scheme. It 
will be noticed that the Rappals were not originally made 
parties to the bill; that, even as amended, it asks no re- 
lief against them; and that they were originally called as 
witnesses for the complainants. (Record, pp. 52, 104.) 


The elder Gillespie admits the interview, but denies 


that anything of the kind was proposed. (p. 184.) Ob- 
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viously he was under the necessity of denying it, or of 
confessing that his suit was a fraud. On the other hand, 
no sufficient motive—no motive at all, in fact—appears 
for the three Rappals to have concurred in inventing such 
a story and falsely testifying to it, each in detail. 
It is especially incredible that they should gratuitously 
have taken upon themselves the responsibility of putting 
forward such an invention when they knew (as they 
must have known) that Gillespie had already denied un- 
der oath what they were about to allege, he having been 
asked by their counsel, in cross-examination, whether 
such a conversation did not occur. Gillespie's testimony 
was given on or before the 16th of October, 1886, as ap- 
pears by the date of the Examiner’s certificate. (Rec- 
ord, p. 189.) The elder Rappal testified on the rst of 
December (Record, p. 246), and his sons still later (pp. 
200, 291). 

The previous reputation of the Rappals is such as to 
forbid imputing to them the concoction of a malicious and 
gratuitous falsehood. It is positively in evidence that the 
elder Rappal had for some fifteen years at least borne an 
unblemished character, so that his credit was good even 
when he was not supposed to have any property. ( Record, 
pp. 84, 213.) And there is nothing whatever to discredit 
either of the sons, who had been doing business at the 
Union Stock Yards for some four years without reproach. 


(Record, p. 212.) 
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Even if the bill had alleged, in the words of the learned 
Circuit Judge, that “the Gillespies were entitled to 
“control the cattle so far as necessary to protect them- 
“selves for advancements made on the purchases,” the 
evidence would not support it. 


The learned judge bases his opinion on this point upon 
a supposed “contract with the senior Rappal that Gilles- 
“ pie & Co. should ship the cattle as their own and have 


‘control of them until sold at Chicago, and paid for.” | 


To this, he says, “two of the Gillespies swore,” and 


“in this they were fully corroborated by the witness ° 


James.” (Record, p. 26.) 

It is true that two of the Gillespies swore to something 
like that; but one of them, Thomas, also virtually swore 
that all he knew of any such stipulation was what his 
father had told him—and told him, for aught that appears, 


after the present controversy had arisen. After saying’ 


that his knowledge of the arrangement which Rappal 
made with the Gillespies came partly through Mr. Rap- 
pal and partly from his father (Record, p. 162), and, 
being asked to state everything that he had learned di- 
rectly from Rappal, he repeated all the conversations he 
had had with Rappal on the subject (Record, pp. 162—4) ;. 
and in none of them was there any recognition or sug- 
gestion of any right of the Gillespies to ship the cattle as 
their own or hold them as their own, or control them at 
all. It is evident that this pretension is really supported 
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by the testimony gf only one Gillespie, upon which grave 
suspicion is thrown by the utter absence of the idea from 
Rappal’s repeated conversations with the other. 

The corroboration by the witness James is of the same 
sort. Being an employee (Record, p. 187, bottom), 
of the Gillespies, and naturally interested in having them 
get all they could out of the appellant bank and thereby 
have the less to claim from him, he readily fell in with 
the view which seemed most favorable to that result. 
After saying that he had an interest in each of the con- 
signments in controversy, he 1s asked (p. 187): 

‘* Who had possession and control of those cattle, from 
the time that A. J. Gillespie & Co. paid for them until 
they were sold in Chicago? Ans. A. J. Gillespie & Co. 
should have charge of them, / should think.” 

This evidently does not state any provision of a con- 
tract of which the witness had definite knowledge, but 
merely a rather uncertain inference on a question which 
had but recently been suggested to him. Naturally com- 
plainants’ counsel desired something a little better than 
this. So he repeated the question in words slightly dif- 
ferent: 

“Q. With relation to doing the business, what was 
the understanding with you and your co-owners as to A. 
J. Gillespie & Co. having control of the cattle until their 
drafts were paid? A. They were to pay for them; and 
when paid for, the cattle were under their control until 
the drafts were paid.” 

This is obviously the same conjecture more confidently 
stated. The witness does not say or intimate that he took 
part in or was present at the making of the original con- 
tract: nor does he say or‘intimate that Rappal told him 
of any such stipulation. The inference from Rappal’s 


testimony is that James was not present when the con- 
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tract was made (Record, p. 247). And Gillespie says 
expressly (Record, p. 178): 

«“ Neither James nor Bowen had anything to do with 
the business, so far as we were concerned.” 

It is clear, from every point of view, that James had 
no knowledge of any such contract as Gillespie alleges. 
Apart from A. J. Gillespie’s own testimony, the evi- 


dence of any ‘such contract is all surmise and inference. 


The learned judge goes on to say (p. 26) 

‘The senior Rappal swore hat such was not the ar- 
rangement; that the agreement was, that the Gillespies 
should furnish the money for the purchase of the cattle, 
which they did, and ship them as the pr operty of Bowen 
& Co., and that the Gillespies should receive a specific 
amount per car for their advancements and trouble.” 

H{e might also have said, with perfect accuracy, that, 
except the words which we have italicized, this is also the 
testimony of the Gillespies (Record, pp. 183, 163). It may 
be noted also that Rappal does not allege any express 
contract that the Gillespies’ were to ship the cattle “ as 
“the property of Bowen & Co.” What he says is, that 
the idea of their being anybody else’s property, or re- 
garded as anybody else’s property, was never suggested. 
(Record, pp. 248-9.) As we have seen, the learned 
judge is mistaken in supposing that Rappal is contra- 
dicted by any competent testimony except that of the 


elder Gillespie. 


The Opinion goes on to say (Record, p. 26): 


True, Rappal’s two sons swore that the contract was 
as their father testified; but they admitted that all they 
knew of the agreement was what their father had told 
them. 


J. Gillespie. 
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This is a misapprehension. There is no such admission 
in their testimony. It is true that their knowledge of 
what was said on the one side and the other when the 
agreement was first made with A. J. Gillespie was 
derived from what their father told them; and they do 
not assume to swear at all as to what was then and there 
agreed on, but only as to what their father reported about 
it. But it will be borne in mind that during the time 
that this agreement was in force, these two sons had the 
entire management of the business of Rappal, Sons & Co., 
(Record, p. 268); that ali this time they were transact- 
ing business with A. J. Gillespie & Co., for account of 
Bowen & Co., in pursuance of this agreement, constantly 
receiving consignments and drafts and conducting a 
voluminous correspondence with complainants; and all 
this time they never knew of any right or clum of com- 
plainants to any property in or control of the cattle, but on 
the contrary always knew the cattle they were receiving 
as W. P. Bowen & Co.’s only. The total absence of any 
such right or claim on the part of the Gillespies is implied 
in the whole testimony of the younger Rappals. The 
idea is entirely foreign to their understanding of the 
transactions. 

Thus Frederick J. Rappal, Jr., says (Record, p. 53): 

All T know is, those cat le were shipped by Bowen & 
Co. 

In relating the interview of the Rappals with the elder 
Gillespie at Chicago after the protesting of the drafts in 
question, this witness says ( Record, p. 273): 

Mr. Gillespie says: ** Now, boys, what can we do?” 
We said nothing, because we didn’t know any reason why 
we should do anything, as we had nothing to do with A. 
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The meaning evidently is that Rappal, Sons & Co., 
particularly the two younger members of that partner- 
ship, and consequently the partnership as a whole, had 
‘ncurred no obligation or responsibility to Cillespie & Co.., 
their relation being essentially with W. P. Bowen & Co., 
alone (who were still in debt to them), and with Gilles- 
pies merely as agents of W. P. Bowen & Co. 

In the cross examination of this witness by complain- 
ants’ counsel, the following occurs (Record, p. 255): 


Q. You said |that| on Monday morning, October 5, 
1885, you told Mr. Conrad |the cashier of the appellant 
bank | that the draft for 19,000 and odd dollars was com- 
ing in against you. How did ,ou know it? A. We 
alwavs got letters from W. P. Bowen& Co., that is 
* * * A. J. Gillespie & Co. were always directed 
by W. P. Bowen & Co. to send letters to us and let us 
know what was coming. 

* * * QQ. How did you know that such a draft 
was coming in against your) A. By the letter; but who 
drew that draft I didn’t know until I saw the draft. A// 
/ knew was that Bowen & Co. owed us this money, and 
these cattle came in-as Bowen & Cos cattle, and were sold 
as Bowen & Co.’s cattle, and Bowen & Co. got credit. 

(p. 288.) We made up our minds that if Bowen & 
Co. wouldn’t put up any margins or settle their- account, 
that we would have to hold their cattle for it—Bowen & 
Co.’s cattle. 

* * * (p. 289.) Q. You paid no attention to A. 
J. Gillespie & Co. in this matter at all, did your A. 
Nothing. 

Q. You didn’t consider that you came into possession 
of these cattle through A. J. Gillespie & Co’s. order, did 
your A. No. 

Q. But in point of fact you did come into possession of 
these cattle through A. J. Gillespie & Co.’s order, didn’t 
your * * * A. Yes, sir—account of Bowen & Co. 

Q. Is there any * Bowen & Co.” in these orders? A. 
Certainly not, but that is on the bill that they sent to us. 

* * * (p. 290.) Q. When did you make up 


i 
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your mind to do that; A. As I told you before—after 
we couldn’t hear anything from the parties shipping right 
along, Bowen & Co. 


Lawrence L. Rappal testifies (Record, p. 292): 


Q. Did you know that A. J. Gillespie & Co. had any 
other interest in these cattle than that stated by you as 
being in the arrangement made by Bowen & Co. with 
Gillespie & Cor A. No, I did not. 

Q. That their interest was simply that of forwarder? 
A. Forwarder. 

©. For Bowen & Cor A. Yes, sir. 

(p. 300.) I knew the cattle as W. P. Bowen’s cattle. 


In the transaction of all that business, in all that cor- 
respondence, if the Gillespies had exercised or claimed 
any ownership or control or possession of the cattle in 
transit, would not the younger Rappals have got some 
inkling of it?) Is not the manifest fact that they never 
did get any such idea, strong evidence that there was no 
such idea in the arrangement? Their evidence on this 
point is thus seen to be much more than what they 


were told by their father. 


Moreover, there is in evidence a large mass of the let- 
ters and statements sent by the Gillespies to Rappal, Sons & 
Co., extending over nearly the whole time of the transac- 
tions on account of Bowen & Co. ( Exhibits 9-17, pp. 358 
456.) Is it not reasonable to expect that in all this cor- 
respondence there would be some claim or mention of 
the right of possessior® or control alleged to be in the 
Gillespies, if any such right existed? But the correspond- 
ence will be searched in vain for the slightest intimation 


of any such right or claim. 
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More than all this, the way in .which the business was 


done makes it clear that the Gillespies had no possession 


of the cattle while in transit, and never exercised or at- . 


tempted to exercise, and never could have exercised, any 


ownership or control over them. A large proportion of , 
_ these cattle, when bought by Bowen & Co. at Kansas City, , 
had come there already consigned to Chicago, although | 
the consignees were Kansas City commission merchants; ' 


it being a common practice in sending cattle to the Kansas | 


City market to take through bills of lading to Chicago, 
in view of the probability that, after being sold at Kansas 
City, they would be sent on to Chicago, and of the saving’ 
in freight that would be made by billing them through: in: 
the first instance, from what it would cost to bill them to 
Kansas City, and then de nove from Kansas City to; 
Chicago. If, after they ‘had reached Kansas City, it 
should be determined not to send them any farther, freight 
to Kansas City would be all that the consignees would 
have to pay. As cattle in transit are necessarily delaved 
a considerable time at Kansas City, there is always op- 
portunity, after they arrive there, to ascertain whether 
it is desirable to send them on or not. When cittle thus 
consigned were bought by Bowen & Co. (whether the 
work of selecting and negotiating were done by Rappal, 
Bowen or James), the bills of lading were not changed, 
and the cattle went on to Chicago, consigned to the same 
Kansas City commission house as at first, whether A. J. 
Snider & Co., Quinlan, Montgomery & Co., or some 
other. (Record, pp. 276-7). It is to this mode of ship- 
ment that A. J. Gillespie refers When he testifies: « We 
“ bought some cattle which were billed through on rates; 
“ to protect them all, we had to let them go through jas 


+ they were billed.” (Record, p. 177.) So Thomas E. 
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Gillespie says of the first of the three consignments in con- 
troversy: “They were shipped to Chicago on a rate bill, 
“to Snider & Co., to be turned over to Rappal, Sons & 
« Co. for sale.” (p.141.) The three particular consign- 
ments now in controversy were forwarded in this way, 
as a good many others had been. 

So far then as the bills of lading were concerned, the 
possession and control were in the original consignees, 
and not at all in A. J. Gillespie & Co. These consignees, 
however, on receiving the price of the cattle from A. J. 
Gillespie & Co. gave them an order on the Stock Yards 
Co. at Chicago for the delivery to them of the cattle. 
This did vest the possession and controlin A. J. Gillespie & 
Co. But as soon as they received ‘the order they, in 
accordance with the agreement with W. P. Bowen & Co. 
under which they received it, endorsed it over to Rappal, 
Sons & Co.. and forwarded it immediately to them, 
usually by mail, sometimes by the drover designated as 
«shipper ”, who went on in charge of the cittle. (Record, 
pp. 276-77, 360 —Document No. 641.) 

The orders for the three consignments in question will 
be found copied (with some obvious clerical errors) on 
pp. 70 and 73 of the Record. As to a part of the second 
consignment, however, sixteen car-loads, the bill of lading 
did not run to the Kansas City commission house which 
made the sale, but to an- earlier holder, 
the Hanford Cattle Co., and the order for  de- 
livery to complainants, endorsed over by complainants 
to Rappal, Sons & Co., came from that earlier holder. 
Thomas Gillespie and the elder Rappal both testify that 
these cattle were bought from A. J. Snider & Co. 
(Record, pp. 142, 258.) The sale ticket shows that the 


sale to Bowen & Co. was made by A. J. Snider & Co. for 
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account of the Hanford Cattle Co. (“ H. C. Co.”,—by a 
clerical mistake in the record « H. C. & Co.”) (Record, 
p- 457); and the order for the delivery is dated at Snider 
& Co.’s office, but it is signed by the Hanford Cattle Co., 
and states that the consignment is to that company. 
(Record, p. 70.) 

The complainants thus divested themselves of the pos- 
session and control of the cattle just as soon as they re- 
ceived it; and that possession and control passed to 
Rappal, Sons & Co., their right being made apparent on 
presentation of the order at the Union Stock Yards at 
Chicago. If by any accident the order should be lost, 
the apparent possession and control would evidently be 
still in the house from which the cattle had originally been 
purchased, and to which they were consigned by the bill 
of lading. On the order itself the Gillespies appear not 
as consignors, but mere intermediaries, having no appar- 
ent interest superior to that of Rappal, Sons & Co. 


When, on the other hand, the cattle which were bought 
had not already been billed through to Chicago, they 


were consigned from Kansas City to Rappal, Sons & Co., 


the consignment usually purporting to come from A. J. - 


Gillespie & Co. for account of W. P. Bowen & Co. 
(Record, p. 277.) In these cases, therefore, the posses- 
sion and control while in transit were evidently in Rap- 
pal, Sons & Co., and in nobody else; and the bills of lad- 
ing showed that not the Gillespies but W. P. Bowen & 


Co. were the real party interested as consignors. 


All the consignments of cattle under the arrangement 


or contract in question were made in one or the other of - 


these two ways, the three consignments now particularly 


\j 
; 
| Ms 
—_ 
a 
’ 
7 
A 
; 
' 
* 
ey 
€ 
. ; 


19 


in controversy being (as we have seen) all made in the 
former way. And whichever way they came, it is evi- 
dent that the Gillespies never made any attempt to keep 
them in their own possession or under their own control. 
This fact completes the demonstration of the absurdity 
of A. J. Gillespie’s pretended stipulation in the original 
agreement with the elder Rappal, that the Gillespies 
were to hold the cattle as theirs until their drafts should 
be paid. Even without the direct contradiction by Rappal 
and his two sons,the uniform conduct of the Gillespies 
themselves shows that this stipulation was invented after 
the present controversy arose, to make an excuse for 
claiming from the appellant bank the money for which 


the cattle had been sold. 


For the opinion of the learned Circuit Judge that “ the 
“cattle belonged to the Gillespies, or that the Gillespies 
“were entitled to control them so far as necessary to pro- 
“tect themselves for advancements made on the pur- 
“chases” (Rec., p. 26), there is just this modicum of 
foundation. W. P. Bowen & Co. (including, of course, 
the elder Rappal } were bound to repay the Gillespies the 
money which they had advanced to pay for the cattle; 
and Gillespies might, if they had chosen, have insisted in 
each case that, as a condition of their advancing the 
money, they should have a lien for it on the cattle, and 
might have made the lien actual in the familiar and regu- 
lar way, by attaching the bill of lading or_the order, as 
the case might be, to their draft and instructing the col- 


lecting bank not to give up the former except on pay- 


So 


ment of the latter. All this might have been, but none 
of it ever was. And it is not at all certain but that if 
they had proposed such a condition, it would have pre- 
vented their making any arrangement with Bowen & Co. 
As Mr. Washburn testifies (Record, p. 230), the prac- 
tice of thus attaching the bill of lading or order to the 
draft, though not altogether unknown, is by no means 
common in the business of the Stock Yards. Probably 
this is because such a practice may often occasion un- 
necessary delay in the sale of the cattle covered by such 
bill or order, and so very considerably increase the ex- 
penses which must come out of the consignor’s receipts, 
and thus the losses arising from it may more than coun- 
terbalance any that are likely to come from the want of 
the protection which it would afford. 

The learned Judge says: “It is hard to believe that 
* Gillespie & Co. would furnish such large sums of money 
‘without any security.” But it is the admitted fact that 
they did so, without taking any security that was actual: 
nor would there have been anything imprudent or extra- 
ordinary in their doing so, if they had performed dili- 
gently the duty which they undertook of keeping ac- 
counts for W. P. Bowen & Co., and had seen to it that 
the proceeds of the cattle were not falling materially short 
of the sums which were being paid for them. The elder 
Rappal depended entirely on them for this service, being 
himself entirely unversed in book-keeping (Record, pp. 
108, 110, 247, 259, 2608). They had the means of ren- 
dering it in the accounts of sales, which they regularly 
received from Rappal, Sons & Co. (Record, pp. 145. 
56-7), and if they had taken and given seasonable warn- 


ing, there is no reason to suppose they would have lost 


anything. 
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But while the elder Rappal and his associates at Kan- 
sas City were eagerly competing with the other buyers 
in that market, the complainants appear to have thought 
principally of the commissions that were rolling up for 
them on the liberal purchases; and either did not stop to 
balance the gains against the losses as they went on; or 
else thinking the resources of the members of the firm 
of W. P. Bowen & Co. were greater than they really 
were, neglected to give any warning, though they knew 
that the ventures were becoming onthe whole highly un- 


protitable. 


Tie elder Rappal had been known to the senior of the 
Gillespies for many vears ( Record, p. 176), was known 
to have some property, and had always maintained good 
credit (p. 104), which would ot have been impaired in 
this instance, had he not put too much dependence on the 
complainants. And although the Gillespies in their testi- 
mony have studied to depreciate Bowen and James, yet 
Bowen was known to have a farm of considerable value, 
and although that farm was mortgaged, it does not 
appear that the Gillespies knew that until after the dis- 
honoring of their drafts, or if they did know it, that they 
considered it no security beyond the amount of the mort- 
gage (Record, pp. 298-9, 253, 146, Exh. 22, p. 469). 
Bowen had been for some time a seller of cattle on his 
own account, while James was buying and selling on his 
own account quite extensively duriyg the time of the trans- 
actions in question and must have had at least that degree 
of credit which ordinarily attaches to a manifest ability to 
conduct a considerable business for a considerable time in 


the regular way and is, in the absence of capital, the 
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indispensable foundation of that ability. Nor was there 
anything in complainants’ advances beyond a fair business 
risk, except for their own neglect to take seasonable notice 
of the extent.to which they were allowing the risk to 
increase. 

Consignments for James’ individual account, such as 
we have referred to, are mentioned in Gillespies’ letters 
of April 25 (Kec., p. 3€3), April 29 (p. 364), May 2 and 
4 (p- 365), May 8 and rr (p. 368), May 12 and 15 (p. 
369), May 13 (p. 370), May 20 and 22 (372), June 24 
(p. 390) June 29 (p. 394), July 11 (p. 402) and July 15 
(p. 405). 


Vi. 


There is nowhere any allegation that the operations of 
W. P. Bowen & Co. were those of Rappal, Sons & Co., 
or that the elder Rappal, even by the slightest implica- 
tion, assumed to be acting on behalf of his sons or to en- 
gage their responsibility, or that of the firm, in those op- 
erations. It is true that the elder Gillespie testifies ( Rec- 
ord, pp. 177-8), that « Mr. Rappal said he didn’t want 


the commission men to know he was shipping cattle; that 


he had a man by the name of Bowen with him, and he 
wanted the cattle handled in that way to keep it separate, 
and to keep people from knowing that Rappal, Sons & 
Co. were shipping cattle.” But Rappal denies (p. 249) 


having said anything of the sort, and nothing appears in 
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the history of the actual transactions, to corroborate G_1- 
lespie’s story. But even if we supposed that story to be 


substantially true, it would still remain very doubtful 


whether the firm of Rappal, Sons & Co. were spoken of 


as shipping cattle. Evena truthful witness might easily 
have told the story as Gillespie his done, if Rappal had’ 
said that it might impair confidence in the fidelity of the 
commission firm of Rappal, Sons & Co. to have it known 
that one of its members was dea ing in cattle oo his own 
account. Moreover, the elder Gillesp'e is not so studious 
of accuracy in his assertions as to justify attaching much 
importance to any uncorroborated allegation of his. For 
example, referring to the cattle which, as we have seen, 
were never in complainants’ possession or control from the 
moment they left Kansas City, he says: “ They were 
always In our possession; * * * all the time they 
were really our cattle; we had control and possession of 
them.” (Record, p. 177.) 

Thomas Gillespie, who on this point testifies only to 
what his father told him (pp. 162 & 163), savs that Rap- 
pal said he did not want any of the other commission 
merchants to know that 4e was in the shipping business. 
(p. 154.) It would seem then that the elder Gillespie in 
reporting the conversation to his son, made no mention of 
Rappal, Sons & Co. And the elder Gillespie himself, 
immediately after making the allegation in question, 
testifies as follows in answer to the questions of his own 
counsel (Record, p. 178): 

*“Q. What do you know about ary one being inter- 
ested in ‘the transaction, excepting F. J. Rappal, Sr.- 
A. I don’t know whose the interest was; our business 
was at his orders——Mr. ‘Rappal’s orders—to ship the 


cattle to Rappal, Sons & Co.: } 
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-—a plain confession that he understood Rappal to be 
speaking for himself alone. Being desired in cross. 
examination to give the words used by Rappal as cor- 
rectly as possible, he says (p. 183): 

‘* He said he didn’t want the commission houses in 
Chicago to know that 4e was speculating, and that he 
wanted to do it through Bowen, a man who was working 
for him.” 

Here being particulaily asked to give the words as 
exactly as possible, he does not name Rappal, Sons & Co. 
at all. | 

This disposes of the only particle of evidence that can 
justify or excuse even a suspicion that Rappal professed, 
or Gillespies understood him, to be making a contract on 
behalf of Rappal, Sons & Co. | 


It is farther worth noticing, however, that Thomas E. 
Gillespie testifies as follows in answer to the question of 
his counsel, (Record, p. 154): | 

Q. So far as you know did any one other than F. J. 
Rappal, Sr., have any interest in that shipping business? 
A. Not so far as we were concerned. 1! didn’t know of 
any. 

And the elder Gillespie himself says: (p. 178) that 
Rappal’s directions were “ to keep the account ‘ Account 


of Bowen & Co.,’ but it was 47s account.” 
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Perhaps we ought to mention in this connection the 
note and draft, each signed * Rappal, Sons & Co.” which 
the elder Rappal gave to A. J. Gillespie after one of the 
drafts in controversy had been protested. 

Rappal himself says that his intention was to give these 
on behalf of W. P. Bowen & Co., and that the signing of 
the other firm was a blunder due to his almost total want 
of practice in everything relating to accounts and papers. 
(Record, pp. 107-8, 110-11.) In saying, « The reason 
I wrote Rappal, Sons & Co.—-I am no hand at writing,” 
he does not mean, of course. that mere inexpertness in- 
penmanship led him to write the one name instead of the 
other; but that in the confusion naturally incident to the 
unaccustomed operation of drawing up a note and a draft, 
he thoughtlessly signed the name of a firm which he had 
been accustomed to use instead of one which he had very 
possibly never signed at all before, the latter firm itself 
having been in existence hard., six months. The persistent 
cross-examination by complainants’ counsel, on pp. 255- 
262, brings out clearly the elder Rappal’s habitual neglect 
and almost total ignorance of all financial formalities. 
Having when at home depended upon his sons, associates 
or employees for that part of the business, and having at 
Kansas City placed a like dependence upon the Gillespies, 
and being now called upon to draw up a note and a draft 
without help, or-——-what is perhaps more lkely-—being 
favored with suggestions from Gillespie, it is not at all 
improbable that he should have blundered just as he says 
he did. Indeed a draft by Rappal, Sons & Co. on Rappal, 
Sons. & Co., would, at any rate under the existing cir- 
cumstances, have been an absurdity. 

It may be noted that the memorandum of protest on 


this draft indicates, what would be a practically certain in- 
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ference from the ordinary course of the mails, that it did 
not reach the Union Stock Yards till October 7, after the 
transactions between the Rappals and the bank which 
complainants seek to annul, had been consummated ; / 


That the firm of Rappal, Sons & Co. and the two 
younger members of it had assumed no liability for the 
operations of W. P. Bowen & Co., is expressly testified 
by every member of the former firm. 

The elder Rappal, after explaining that all his agree- 
ments with the Gillespies were on behalf of W. P. Bowen 
& Co., and that the arrangement was that W. P. Bowen 
& Co. should buy the cattle and be indebted to Gillespies 
for the money advanced by ‘the latter to pay for them 
(Record, pp. 107 bottom, 111, 246, 247, 249, 250), testt- 
fies as follows (Record, p. 249): 

Q. Did you ever tell him | A.J. Gillespie | that Bowen 
& Co. meant Rappal, Sons & Co., or words to that effect? 
A. No, sir. 

(P. 250.) Q. Did you ever at any time tell A. J. Gil- 
llespie & Co. that you were buying these cattle for Rap- 
pal, Sons & Co.r <A. No, sir. 

Frederick J. Rappal, Jr., testifies that he knows of no 
agreement by Rappal, Sons & Co., or any member of 


that firm, with Gillespies, to pay Gillespie’s drafts for the 


proceeds of the Bowen & Co. cattle (Record, p. 267):. 


that he was in no way interested in the firm of W. P. 


Bowen & Co., and that he never heard or thought of 


any arrangement by Rappal, Sons & Co. with Gilles-— 


pies, or among themselves, by which they should do 
business under the name of W. P. Bowen & Co. (p. 268.) 

Louis L. Rappal, the remaining member of the firm, 
says that he never heard of any such arrangement, and 
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would not have tolerated it for a minute. (Record, p. 
293.) 

And he further testifies (p. 295) as follows: 

Q. Was there any difference inthe way in which you 
received these cattle which you say came on account of 
Bowen & Co., and the other cattle which you handled in 
your business as commission men? A. No, sir; no dif- 
ferent those than thousands of other cattle that came as 
commission cattle and were sold as such. 

Q. Then they came to Rappal, Sons & Co., to be 
sold on commission? A. Yes, sir. 

Q. Did you have any interest in the profits or losses? 
A. None whatever. 

Q. And you were not speculating in those cattle? 
A. No, sir; our business is commission solely. 

The matter is simple enough. Rappal’s personal 
credit was good, and the idea of fortifying it by that of 
his sons never occurred to him or to any of those with 


whom he was dealing. 


It is worthy of notice that the Gillespies were in the 
habit of rendering to other customers exactly the same 
services as those which they undertook for Bowen & Co. 
Relating his conversation with the elder Rappal about 
the original agreement, Thomas Gillespie says (Record, 
p. 163): 

‘“ He said we were to buy the cattle and make out a 
statement and send it to the boys, and send the draft and 
ship the cattle fhe same as we were doing for other 
part ies.” 

The correspondence, from which we have already 
cited extracts, shows that during the greater part of the 
time covered by the transactions on account of Bowen & 


Co., consignments were constantly made in the same way 
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to Rappal, Sons & Co. on several different accounts in 
which there is no pretense that the Rappals, or any of 
them, had any interest whatever. We have already seen 
(ante p. 82 of this Argument), that a great number of 
such consignments were made on account of James indi- 
vidually; and the names of several other owners appear 
in the correspondence. The Gillespies drew on Rappal, 
Sons & Co. for the cost of these consignments exactly as 
they did for the consignments of Bowen & Co.; and not 
only so, but they made a common practice of blending in 


one draft the cost of cattle consigned on these other accounts 


with the cost of those consigned on the Bowen account. A. 
few citations from the correspondence will suttice to illus- 
trate this practice. Thus, a letter of Gillespie & Co., of 
May 26 (Record, p. 374), announces a draft of $15,000 | 
that day, and one of $3,000 more to be made the day | 


following: whereas the accompanying statement shows 
5 ha 


the cost of the 163 head of cattle consigned on account of © 


Bowen & Co., to have been only $9,188. The first draft 
must, accordingly, have blended the cost of these cattle 
with that of seven other car-loads mentioned in the same 
letter as forwarded on other accounts, five cars being 
mentioned as on account of James. Similarly a letter of 
June @2 (p. 376), in connection with the pencil memo- 


randum on it, shows consignments of 7 car-loads on ac- 


connt of Bowen & Co., costing $8,156, and two car-loads 


on account of Phalan, costing $2,093, with one draft on 
account of both consignments, for $10,000, a few dollars 
less than the aggregate cost of the two. 

The last instance of this kind appears in Gilles- 
pie s letter of July 30. (Record, p. 414.) It is 


agreed on all hands, however, that the relations 


of the Gillespies with Bowen & Co. and Rappal, Sons 
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& Co. continued throughout as they were fixed in the 
original agreement of April, 1885, the only change made 
at any time being a reduction of Gillespies’ charge for 
commissions and interest. (Record, pp. 251, 156, bot- 
tom.) Hence the obligations of Rappal, Sons & Co. 
were no greater and no other after Gillespies commenced 
making separate drafts for the cost of the cattle con- 
signed on account of W. P. Bowen & Co. than they had 


been before. There is no pretense, and it would be un- 


_ reasonable to suppose, that Rappal, Sons & Co. under- 


took or were understood to guarantee the payment of 
drafts on all those accounts in which none of the Rap- 
pals had any interest, without regard to the state of those 
accounts. And the presum>tion is strong that the Gil- 
lespies would not in their drafts have confounded those 
accounts with that of Bowen & Co. if the lability of 
Rappal, Sons & Co. had been any greater or other on 
that than on them. ‘There is no intimation anywhere in 
the whole correspondence that that account stood on a 
footing at all different from the others. The elder Gil- 
lespie implies the same thing in his testimony where he 
says, in substance (Record, p. 186): 

We were shipping different lots of cattle to Rappal, 
Sons & Co., and they had to keep them separate up there 
by some designation, and we kept it “ Bowen & Co.,” 
and I suppose they kept it there in the same way. It 
enabled us to keep our Bowen account correctly, the 
same as we kept other accounts separate. It is a com- 
mon way of doing business: we kept every man’s ac- 
count with somebody. 


go 


In the ahsence of express evidence one way or the 
other, the presumption would be that the transac- 


tions of Frederick J. Rappal, Senior, in making specula- | 
tive purchases of cattle at Kansas City and borrowing ‘ 
money of the complainants and appellees for that pur- - 


pose, even if Bowen and James were not concerned with ° 


him in these transactions, were not the transactions of the 
partnership of Rappal, Sons & Co., who were engaged 
solely in the selling of cattle on commission at the Union 
Stock Yards. (Record, pp. 112, 295, 140.) Parsons 
says: 

« A lender of money to a partner cannot in general re- 
cover of the firm without showing that the money was 
applied to the use of the firm. For the presumption 
would be that.it was borrowed by the partner on his own 
account, and not lent to the firm.” 

1 Parsons on Contracts, * 181. 

And again (p. *184): 

“The act of each partner is considered as the act of 
the whole partnership, or of all the partners, only so far 
as that act was within the scope of the business of the 
firm.” 

But even if the presumption were the other way, the 
evidence in the present case 1s express and uncontradicted 
that the money was borrowed by Rappal on his own ac- 
count, either solely or jointly with Bowen and James, 
and that it was applied, not to any purpose of the com- 
mission firm of Rappal, Sons & Co., but to the specula- 
tive purchase of cattle for the account of W. P. Bowen 
& Co., that is tosay for the partnership account of the 
elder Rappal, Bowen & James, as we think we have already 
shown—for the account of the elder Rappal solely, as 
the Gillespies pretend—but at any rate not for the ac- 


count of Rappal, Sons & Co., as all agree. 
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It is obvious that such speculative purchases were not 
within the scope of the business of a factor, which was 
the sole business of the partnership of Rappal, Sons & 
C - 

0. 
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In the partnership of Rappal, Sons & Co. each of the 
two young men stood on an equal footing with their 
father. So all three expressly testify (Record, pp. 265, 
272, 296). Each of these young men owned and had 
contributed a third of the $9,000 capital, the contribution 
having been made more than a year before the origin of. 
the transactions now in question. (Record, pp. 272, 279.) 
During the whole time of these transactions they managed 
the business of that partnership, and had done so for a 
large part of the time previously to that. (Record, p. 268.) 
The business of the partnership was the sale of live- 
stock on commission, and nothing else. (Record, p. 295). 

From these facts it is evident that the distinction be- 
tween this partnership and that of W. P. Bowen & Co., 
whose business was making speculative ventures on cattle, 
and in which neither of the two sons had any interest, 
(Record, pp. 110, 293, 296, 268) was substantial and 
manifest, notwithstanding the membership of the elder 


Rappal in both tirms. 
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It was, therefore, the right and duty of the partnership 
of Rappal, Sons & Co., in the interest of its legitimate 
creditors, to enforce its factor’s lien against W. P. Bowen 
& Co., exactly as it would hav® done against any other 


debtor. 


The adjustment and enforcement of claims between 
partnerships having one or more common members, ts a 
well recognized subject of equity jurisdiction. Thus 


Judge Story says (1 Story’s Equity Jur., § 680): 


* * * «Jn equity, all contracts and dealings be- 
tween such firms, of a moral and legal nature, are deemed’ 


obligatory, though void at law. Courts of equity, in all 
such cases, look behind the form of the transactions to 


their substance, and treat the different firms, for the pur--: 
poses of substantial justice, exactly as if they were. 
composed of strangers, or were in fact corporate com-, 
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panies.’ 


In /laven v. Wakefield, 39 Ulinois, 509, a suit in chan- 
cery, virtually by one firm against another, to recover 


rent under a lease, Haven being a member of both firms, 


was sustained. The court say (p. 518): 


« This being a contract entered into between two part-, 
nerships, and Haven being a partner in each, no action at : 
law could be maintained by one firm against the other. | 
A person being unable to sue himself in any court, if one ° 
of these firms were to sue the other, such would be the : 
result. * * * In such cases, however, to prevent a. 


failure of justice, equity takes jurisdiction and makes 


compensation for any injury that miyv have been sus-‘: 


tained.” 
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In Bolton v. Puller, 1 Bosanquet & Puller, 539, Forbes 
and Gregory were partners trading in London and were 
also partners with Caldweli and Smith as bankers in 
Liverpool. Bolton had accepted bills payable at the 
London house, and he deposited bills payable to himself 
with the Liverpool house, which undertook to see that 
his acceptances were paid at London. The Liverpool 
house turned over to the London house the bills deposited 
by Bolton, there being an open account between the two 
houses, in which the Liverpool house was largely the 
debtor. The Liverpool house was also indebted to Bol- 
ton. In this state of things both houses went into bank- 
ruptcy the same day, the London house-hoiding the bills 
which Bolton had deposited, and failing to take care of 
his acceptances; so that he had to pay them himself. 
The assignees in bankrup'cy of the London house re- 
fusing to return the deposited bills, Bolton sued them in 
trover, and the Common Bench unanimously gave judg- 
ment for the defendants, on the ground that there had 
been a legitimate transfer of the property in the bills 
from the Liverpool to the London house. In giving the 
opinion of the court, Eyre, C. J., says, (p. 546): 

* There can be no doubt that as between themselves, a 
partnership may have transactions with an individual 
partner or with two or more of the partners having their 
separate estate engaged in some joint concern in which 
the general partnership is not interested; and that they 
may by their acts convert the joint property of the 
general partnership into the separate property of an in- 
dividual partner, or into the joint property of two or more 
partners, or ¢converso. And their transactions in this re- 
spect will, generally speaking, bind third persons, and 
third persons may take advantage of them, in the same 
manner as if the partnership were transacting business 
with strangers. For instance, suppose the general partner- 
ship to have sold a bale of goods to the particular 
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partnership, a creditor of the particular partnership might 
take those goods in execution for the separate debt of 
that particular partnership. In some respects therefore 
an individual partner, or a particular partnership consisting 
of two or more of those persons who are partners in some 
larger partnership, may he considered as third persons in: 
transactions in which the general partnership may happen. 
to be engaged with their correspondent. On the other’ 
hand, it will be difficult if not impossible for individual 
partners, or for particular partnerships, composed of indi- 
vidual partners, to shake off privity in all the transactions of 
the general partnership, or to avoid all the consequences 


of privity. Each partner is a party, as well as privy, to the: 
transactions of the general partnership, though the general ' 
partnership is not a party to the separate transactions of » 


the individual partners. * * * 

(Page 550.) If then Forbes and Gregory were parties 
capable of acquiring a property in these bills, as capable 
as any third party, and did acquire it without reproach, 


‘ 


and in truth in pursuance of that agreement upon which 


they were delivered to the banking-house, —why are not 
Forbes and Gregory to be considered as third persons 
with whom these bills have been negotiated?” 

The principles here laid down are exactly applicable to the 
relation between Rappal, Sons & Co., and W. P. Bowen & 
Co. Butour caseisa much stronger one for the application 
of the principle than that of Bolton v. Puller, each partner- 
ship of Rappal, Sons & Co. and W. P. Bowen & Co., in- 
cluding members who had nothing to do with the other part- 
nership and each being, therefore, with respect tothe other, 
‘¢a general partnership not a party to the separate trans- 
“actions | in conjunction with strangers] of the individual 
‘partners. And if Forbes and Gregory were entitled 
to put Bolton’s bills to the account of the Liverpool house, 
of which both were members, and to include them among 
their own separate assets, much more are F. J. Rappal 
and his Chicago partners entitledto put the proceeds of 
the cattle sent by F. J. Rappal and his Kansas City 
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partners to the account of the Kansas City house, and 
to include those proceeds among their own separate as- 


sets. 


The same principle was applied by the Supreme Court | 
of Louisiana to the liquidation of the partnership of J. 
Brandt & Co., in the case of Ward v. Brandt, 11 Mar- 
tin, 331. The court say (p. 429): 

It is contended that, as assignee of the partnership in 
Kentucky, of E. P. Johnson & Co. and Ward & Johnson, 
the appellant has a right to prove and be paid the debt 
contracted with those houses, although some of their 
members were also partners in the house of J. Brandt & 
Co., and in this position we concur. It has been already 
decided that the private debt of one partner cannot be set 
off against that due the partnership. 1 Martin 25, 4 e¢d 
378. Yet this is what is attempted to be done here. 
The firm of Brandt & Co. owes E. P. Johnson & Co., 
and they resist payment, because some of the partners of 
the latter owe the former, or rather are responsible for their 
debts. 

In this case the relation of Brandt & Co. to E. P. John- 
son & Co. and Ward & Johnson was exactly the same, so 
far as concerns the point now under discussion, as that of 
W. P. Bowen & Co. to Rappal, Sons & Co. 

In the bankruptcy case of Puckhouse & Gough ex parte 
C. L. Flynn, 10 Nat. Bankruptcy Register, 206, Flynn 
was partner with Gough in another firm and was allowed 
to prove a debt in favor of Gough and Flynn against 
Buckhouse & Gough. Flynn was solvent, but the rec- 
ognition of one firm as a creditor of the other does not 
rest on this ground. Judge Lowell says: (p. 206.) 

It has for a long time been the law of England that 
proof could be made by one firm against the other in such 
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acase. The firms are regarded as distinct legal entities 
capable of contracting with each other in equity. The 
English cases have gone beyond this, and have admitted 
contribution between the joint and separate estates when- 
ever there has been a distinct trade carried on and the con- 
tract or dealing has been between * trade and trade,” as 
they say, though the partners may have been the same in 
both firms, or though one firm may have included the other. 
The Massachusetts courts have refused to follow these 
last decisions or to permit any proof between a firm and 


its members; but wo court has denied the right of proof 


when the two firms had one or more distinct partners. In 
such a case a debt would exist, which to be sure could 
not be recovered at law for a technical reason. But I 
apprehend the better opinion to be that such a debt can 
be recovered in equity without going into a general settle- 
ment of the accounts of both firms. * * * Whether 
there be a remedy in equity or not, while the firms re- 
main solvent, it seems clear that /here ¢s a debt which equity 
can recognize, and which in bi inkruptcy ought to be en- 


titled to its share of div idends in justice to the creditors of 


the creditor firm. 

There being a debt of W. P. Bowen & Co. to Rappal 
Sons & Co., “which equity can recognize,” a court of 
equity will equally recognize the previous enforcement of 
that debt by Rappal, Sons & Co. through the ordinary 


and legitimate means of a factor’s lien, “in justice to the 


creditors of the creditor firm.” 


eee 


VIII. 


Even if Rappa!, Sons & Co. had been under obligation 
to pay over to Bowen & Co., or to the complainants, a 
part of the proceeds of the sales of the cattle in contro- 
versy—nobody pretends that they ought to have paid the 
whole, part having to go for freight and yard charges 
and part for their commissions—-even if they had been 
under obligation to pay over a part, yet when the money 
was reduced to their possession and blended with their 
other money, that obligation became an ordinary debt, 
having no more connection with that money than any other 
equally valid debt had. And the use of that money to 
pay such other equally valid debt was perfectly legitimate 
and conclusive, whether that debt arose from advances of 
money by the Union Stock Yards National Bank in the 
shape of permitted overdrafts to enable them to make 
advances on cattle to Bowen & Co. or to the complain- 
ants or to others, or from the promissory note of Rappal, 
Sons & Co., held by the bank and now overdue. 

It is true that there are respectable authorities which 
contradict this proposition; not so many, however, as 
would at first sight seem to do so; because in several of 
the cases which have laid down the rule that a factor is 
to be deemed a trustee of the money in his hands, the 
character had in view under the term factor was evi- 
dently not that of a commission merchant, but of one 
merely authorized to collect the money due on an obliga- 
tion or change the form of an investment. At any rate, 
the position of this court on the question has been too 
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distinctly taken and too repeatedly affirmed, and is, more- 
over, too well supported by a long line of earlier authori- 
ties, and by the reason of the case, to be abandoned now 
without weightier arguments than those which are ad- 
duced in opposition to it. 

In the case of Chapman vy. Forsyth, 2, Howard; 202, 
this court decided that the obligation of a factor to pay 
over to his consignor the net proceeds of goods sold was 
not a fiduciary debt, and was therefore included in a dis- 
charge in bankruptcy. The court say (p. 208): 

The second point is whether a factor who retains the 
money of his principal is a fiduciary debtor within the 
act. If the act embrace such a debt it will be difficult to 
limit its operation. It must include all debts arising from 
agencies, and indeed all cases where the law implies an 
obligation from the trust reposed in the debtor. Such a 
construction would have left but few debts on which the 
law could operate. —_[n almost all the commercial trans- 
actions of the country, confidence is reposed in the punc- 
tuality and integrity of the debtor; and a violation of 
these is, in a commercial sense, a disregard of a trust. 
But this is not the relation spoken of in the first section 
of the act. * * * The act speaks of technical trusts, 
and not those which the law implies from the contract. 
A factor is not, therefore, within the act. 

Clearly, then, the debt of a factor to his consignor for 
the proceeds of goods sold on consignment is on the same 
footing as any ordinary commercial obligation. 

The doctrine here laid down has been ever since 
adopted by this court not only on the particular question 
decided, but as a guide to the decision of others more or 
less analogous. It has been thus adopted in wVea/ v. 
Clark, § Otto, 704, p. 708. 

Later, in //enneguin v. Clews (111 U.3S., 676), it was 
followed to the result that the debt arising from the 
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alienation by a banker of bonds deposited with him as 
collateral security, was included in a discharge in bank- 
ruptcy. Applving to it the principle laid down in Chap- 
man Vv. Forsyth, the court say: “It is only a breach of 
contract and not a breach of trust.”  (p. 682.) 

Of the decision in Chapman v. Forsyth, the court say, 
(p. O50): 

This decision was of course authoritative; it was not 
only followed, but approved, by the highest courts of 
several of the states * * * (p. 681). The ques- 
tion has recently been fully considered by this court, and 
the decision in Chapman v. Forsyth has been followed. 

It is clear then that the doctrine of Chapman v. Forsyth 
is settled law in this court; and that here at least the debt 
of a factor to the consignor whose goods he has sold ts 
of the same nature as any ordinary commercial obliga- 
tion, and that his failure to pay over the proceeds or that 
portion of them which may be due to the consignors 1s— 
as Mr. Justice Bradley, applying the same principle, said 
of the failure of the banker to produce the bonds which 
had been deposited with him as collateral security——“ only 


a breach of contract and not a breach of trust.”’ 


In all these cases the question was as to the sfatus of 
the defaulting debtor. Obviously the case is much 
stronger in favor of a third party who had accepted the 


money in satisfaction of a dona fde debt. 


In Ward v. Brandt, 11 Martin, 331, the Supreme 
Court of Louisiana applied the principle to a case like 
that which the complainants here have attempted to make 
out, where a consignor claimed. a preference over other 


creditors of the factor for the amount due him on account 
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of his goods which the factor had sold. The court say, 


(P- 429): 

The appellant insists that he has a privilege on the es- 
tate of the insolvents in preference to mere chirograph- 
ary creditors, because placing merchandise in the hands of 
a factor does not transfer to him the property in it, and 
that the same privilege which exists on the thing 
attaches itself to the proceeds if the object be sold. The 
court thinks otherwise. The delivery of property to a 
factor to be disposed of confers a right to sell it; of course 
a sale by him divests the proprietor of his title. The 
case of Clay v. his Creditors, g Martin, is not at all like 
that now before us. Pledging an object neither alienates 
it nor confers a power on the pawnee todo so, unless in 
default of payment. If sold otherwise, the law justly 
gives a privilege; for the owner is deprived of his prop- 
erty without his consent. In the case of Clay already 
cited the court declared that when the property was in the 
hands of an insolvent, by virtue of a contract which did 
not transfer the owner’s title to it, there existed a privi- 
lege on the object or if alienated, for its value. If the 
contract did transfer the utle, that privilege was lost; and 
so we consider it if the owner authorizes another to make 
the transfer; for then, in case the proceeds cannot be 
traced, the agent becomes personally indebted. 


In ex parte Dale & Co., Law Reports, 11 Chan. 
Div. 772, the West of England Bank, which was in liquida- 
tion, had received from Dale & Co. certain paper called 
“average orders ” with instructions to collect and pay over 
the proceeds to the account of Dale & Co. with Glyn & Co. 
of London (who were agents of both parties) ; Dale & Co. 
having no account with the West of England Bank, but 


having frequently employed it as collecting agent. The 
bank made the collection and reported that it had remitted 
to Glyn & Co. This however had not been done, and on 
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the next business day the bank went into liquidation. 
The question was whether some £74 of the proceeds, 
which had been mixed with the general cash of the bank, 
was the property of Dale & Co. or belonged to the cred- 
itors ay In deciding this case, Mr. Justice Fry 
said (p. 775) 

It appears to me that there is a long line of authorities 
which regulate this case and to which I must pay the 
greatest attention. Before referring to them let me ob- 
serve that, in my opinion, the agent receiving those aver- 
age orders was bound to convert them, so to speak, into 
money, that is to say, was bound to receive the money 
for which the orders were given, and that he might with 
propriety place the money in his till, provided he directed 
his agents in London to credit the account of Messrs. Dale 
& Co.,in London with the amount so received. 


He then goes on to cite the decisions in Whitcomé v. 
Facob (1 Salkeld, 161), Ayan v. Rolle (1 Atkyns, 165), 
ex parte Dumas (1 Atkyns, 172), Scott v. Surman ( Willes, 
400), ex parle Sayers (5 Vesey, 169), and Zaylor v. 
Plumer (3 Maule & Selwyn, 562), all of which support 
the doctrine which he states as follows (p. 776): 

If a factor properly converts goods into money, and 
that money gets mixed with his own money, that money 
can not be followed by the principal. 

- (p. 777.) Those authorities appear to me to prove 

that the £74, 17s, 7d, must be treated as being part of 
the common property of the bank; and in respect of that 
sum the claimants must come in as creditors. 

Subsequently in the case of Anatchbull v. Hallett 
(Law Reports, 13 Chance. Div., 696), recurring to the 
subject, the same judge says (p. 702): 

If he | Hallett} had been merely the agent and bailee, 
and had received from her | Mrs. Cotterill} an authority 


to sell these bonds—an authority which, according to the 
proper interpretation to be put on it by the course of 
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dealing between them, implied a right in him to mix the 
produce of the sale with his own moneys, | should very 
probably have held that Mrs. Cotterill was merely a 
creditor of Mr. Hallett. But that is not the case here. 
The authority which she gave him was merely to hold 
these bonds for her, and the sale of these bonds was, in 
my judgment, a distinct violation of the duty he had 
undertaken. Therefore there was no authority from her 
which would justify him in mixing the produce of the 
bonds with his own moneys. * * * (p. 703.) Those 
circumstances, in my judgment, make the case entirely 
different from the series of authorities to which I referred 
in ex parte Dale & Co., where I came to the conclusion, 
rightly or wrongly, that the factor properly converted the 
goods into money, and that the money got mixed with 
his own money in accordance with the intention of the 
parties, and that in such a case the money could not be 
followed. That appears to me to be the law both at 
common law and in equity; some of the decisions to which 
I then referred being decisions in equity. 

* * # JT will only make this further observation, 
that it may very well be that the distinction which I have 
now drawn, and to which necessarily my attention was 
not so fully directed when I gave judgment in ex parte 
Dale & Co., may remove some of the force of the ob- 
servations which I made at the end of that judgment as 
to the difliculty of reconciling the other authorities with 
the case of Pennell v. Deffe Ul. 


This case of Anatchbull vy. Hallett subsequently com- 
ing before the Court of Appeal, Sir GEORGE JEssEL took 
occasion, while sustaining the decision, to repudiate the 
distinction which Mr. Justice Fry had laid down, and _ vir- 
tually to overrule the decision of ex parte Dale (although 
that case was not before the court), while at the 
same time recognizing the fact that it is supported by 
all the authorities to which Mr. Justice Fry had re- 


ferred, and to declare broadly that proceeds in the 
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hands of a factor are to be treated as a trust fund, and 
appropriated to the consignor as long as_ they 
can be constructively traced, whether mingled with 
the moneys of the factor himself or not, excepting, of 
course, the case in which they have been paid away with- 
out notice of the consignor’s rights. (Law Reports, 13 
Chancery Div., pp. 713-718.) Among the judges whose 
decisions he thus sets aside are Lord Hardwicke, Chief 
Justice Willes, and Lord Ellenborough, masters of the 
law, at least equally eminent with any of those who in 
later days have assumed to overrule them. These earlier 
authorities expressly decide that a principal has no prior- 
ity of claim to the money which a factor has received for 
the goods of his principal, unless that money has been 
kept separate from other money in the factor’s posses- 
sion. , 

It is true that in Zay/or v. Plumer, 3 Maule & Selwyn, 
562, Lord ELLENBorROUGH resicd his declaration that a 
principal has no priority of lien on the general funds of 
his factor, solely on the ground of the indistingutshability 
of money in mass, a ground which is definitely abandoned 
in the English ease of Pennell v. Deffell and, agreeably to 
the decision in that case, by contemporary courts of equity 
very generally. In contining himself to this ground, 
however, he may have had reference only to the particu- 
lar kind of factor whose acts were under review in the 
case before him, a stockbroker employed to change an 
investment from one kind of stock to another. 

There is a manifest distinction between such an agent 
and one who, like Rappal, Sons & Co., receives goods 
for the purpose of selling them, and is by no means uni- 
formly—perhaps not ordinarily--bound to hand over to 


his principal the whole or the greater part of the pro- 
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ceeds. As regards a factor of this kind, there is great 
pertinency in the principle stated in Ward v. Brandt, 
which we have just cited. 

Substantially the same distinction appears to have been 
in the mind of Lord Justice Thesiger, who, while expréss- 
ing his concurrence in the decision of the case then in 
hand, which (as we have seen) was not that of a commis- 
sion merchant but of an agent for making investments, 
says (Law Reports, 13 Chanc. Div., p. 723): 

All cases where it has been held that moneys mixed 
and confounded, but still existing, in a mass cannot be fol- 
lowed, may (I think) be resolved into cases where, al- 
though there may have been a trust with reference to the 
disposition of the particular chattel which those moneys 
subsequently represented, there was no trust, no duty, in 
reference to the moneys themselves beyond the ordinary 
duty of a man to pay his debts, in other words, that they 
were cases where the relationship of debtor and creditor 
had been constituted, instead of the relation either of 
trustee and cestui gue trust, or principal and agent. 

These words apply exactly to the position of the com- 
mission merchant who has performed his trust by making 
a bona fide sale of the chattels entrusted to him for that 


purpose. 


On a comparison of all the opinions therefore, this 
court may perhaps still feel at liberty to maintain the po- 
sition originally taken by it on this question and may pre- 
fer, not indeed errare cum Platone but to be safe with 
Lord Hardwicke, Chief Justice Miller and Lord Ellen- 
borough :ather than affect novelties with Sir George 


Jessel. 
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In Baker v. The New York National Exchange Bank, 
100 N. Y.., 


character of the factor’s debt to the consignor, the court 


31, after very positively declaring the fiduciary 
make this significant reservation (p. 34): 

The relation between a principal and aconsignee for sale 
is, however, subject to modification by express agreement, 
or by agreement implied from the course of business or 
dealing between them. The parties may so deal that the 
consignee becomes a mere debtor to the consignor for 
the proceeds of sales, having the right to appropriate the 
specific proceeds to his own use. 

Could there be a stronger case for this exception than 
that where the consignee has been constantly paving 
drafts on the consignments in advance of any sale? In 
such a case could it be otherwise than that he should be 
entitled to appropriate to his own use the specific proceeds 
when at last he receives them? And would not a bank 
allowing the consignee to overdraw his account for the 
express purpose of enabling him to pay such drafts, have 
a right to regard him as coming within the exception? 


In the case of the Central .Vational Bank v. The Con- 
necticut Mutual Life Insurance Co., 104 U.S., 693, in 
which the late Mr. Justice Matthews delivered the opin- 
ion of the court, the decision in Auatchbull v. Flallett and 
the doctrine that moneys held in a fiduciary capacity may 
be followed and appropriated to the beneficiary, notwith- 
standing they have been mingled with the moneys of the 
guast trustee, are approved in general terms, but no no- 
tice was taken, and the case then before the court did 
not require that notice should be taken, of the question 
whether or not a commission merchant is to be deemed 


a fiduciary; and there is not the slightest indication of 
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any intention to overrule the previous well considered @e- 
e 


cisions of this court on that point. 


We believe, therefore, that we are warranted by the 
uniform course of decision in this court, and by the very 
decided preponderance of authority elsewhere, in con- 
tending that when a commission merchant who has_ been 
in the habit of making advances on the goods consigned 
to him, has in performance of his trust sold any particu- 
lar consignment and deposited the proceeds to his per- 
sonal account, he is, as to any claim of the consignor on 
account of the sale, a debtor merely, and not a fiduciary, 
and the consignor has no right in the money so depos- 
ited over any other creditor whose claim is equally valid 


in law. 


IX, 


Whatever claims the complainants may or may not 
have on Rappal, Sons & Co., those claims involve no lia- 
bility on the part of the appellant. 

It received the money which the bill alleges, and the 
decree finds, to have belonged to complainants, on de- 
posit in the ordinary course of its business as a bank, 
without knowledge or notice that it belonged in any way 
to any one but Rappal, Sons & Co. It applied the money 
thus received, partly to the payment of their checks in 
favor of sundry persons not concerned in this suit, and 


- 
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partly tothe repayment of loans which it had made them 
mainly, if not entirely, to enable them to make advances 
on cattle consigned to them, those loans being made on 
the faith of the understanding that they should be repaid 
from the proceeds of cattle sold. 

The money had been all appropriated in this way be- 
fore the appellant bank had any intimation of the com- 
plainants’ pretensions. 

This being so, even if the Gillespies had been entitled 
to receive the money from Rappal, Sons & Co., they have 
no claim in law or equity against the Union Stock Yards 


National Bank. 


It was an established practice of the Union Stock 
Yards National Bank, growing out of the requirements 
of business at the Stock Yards, to make a very large 
proportion of its loans by simply allowing overdrafts. 
(Record, p. 50.) Whenever a commission merchant rep- 
resented that he had a specific consignment of cattle, 
whether in the yards or on the road, on which it was im- 
portant for him to make advances to a specified amount, 
the bank almost uniformly gave him permission to draw 
checks on it for that amount. (Record, p. 213.) 

Experience has proved these to be a safe class of 
loans, (Record, p. 213,) and no instance is known of a 
commission merchant making any  misrepresentation 
about consignments of cattle to him on which the privi- 
lege of overdrawing was asked. (Record, p. 51.) 

Interest is charged on these overdrafts, as on other 
loans. (Record, pp. 50, 213.) 


Rappal, Sons & Co. had been allowed to make numer- 
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ous overdrafts on these ordinary terms, ever since they 
began business. (Record, p. 213.) 

A transcript of their account for the whole year 18385 
up to and including the time of the transactions in ques- 
tion, from the ledger of the bank, shows 236 entries of 
daily balances; all but 37 of these were debit balances, 
resulting from overdrafts such as have been mentioned. 
(Exhibit 1 of Boprey’s Testimony, between pp. 468 & 
469 of Record, introduced and explained on p. 306.) 

Of the 37 credit balances, 5 were in January, 4 in 
February, 4 in March, 10 in April, g in May, 1 in June, 
1 in July, 2 in August, 1 in September, and 3 in Octo- 
ber. .The two sides of the account were equalized on 
the 8th of that month; the last entry, which was on the 
gth, being a merely formal one denoting the substitution 
of one note for another. (Record,p. 812) 


At the close of business on Friday, the 2d of October, 
1885, Rappal, Sons & Co.’s account was overdrawn more 
than $18,000 (Record, p. 34; last p. of insertion betw. 
468 & 469), that is, so much remained unpaid of money 
which the bank had loaned them for the purpose of mak- 
ing advances on cattle consigned to them. (Record, p. 
4 of Insertion, betw. pp. 468 & 469. ) 

At the same time they also owed the bank $7,000 on 
a note a few days overdue, which debt, by means of 
renewals, had been in existence since June 13, if not 
longer. (Record, pp. 80, 81, 48, 49, 215.) The 
expectation of the parties was that it would be replaced 
by the personal note of the elder Rappal, whose return 
was expected shortly. (p. 215.) Rappal, Sons & Co.'s 
deposits from that time up to and on the 6th, were ade- 


quate to pay some $17,000 of checks drawn by them in 
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favor of persons other than the bank, to counterbalance 
the overdraft and to pay $2,993.27 on the $7,000 note, 
the bank accepting a new note of F. J. Rappal, Sr., 
secured by a mortgage, for the remaining $4,006.73, and 
giving up the old note. (Record, p. gor, Insertion betw. 
pp. 468 & 469, pp. 112 & 113, 81 & 82.) 

This note of the elder Rappal’s was received on the 
6th, though the transaction was not entered until the gth, 
the delay being presumably for the purpose of having 
the mortgage recorded in another county (where the land 


was situated) and returned. (Record, p. 217.) 


These deposits were all received by the appellant bank 
and applied as has just been stated, without any suspicion 
on the part of the officers of the bank that any of the 
money thus received was claimed by the complainants, or 
was not rightfully at the disposal of Rappal, Sons & Co., 
and without any intention whatever of getting the money 
of complainants, or of anybody else other than Rappal, 
Sons & Co., by any concealment of the affairs of the 
bank or of that firm. 

Mr. Washburn, the president of the bank, who took 
charge in person of the closing of the account of the 
bank with Rappal, Sons & Co., expressly so testifies as to 
his own information and intent. (Record, p. 217.) 

Mr. Conrad, the cashier, testifies to the same effect for 
himself. (Record, p. 320. ) 

And Mr. Washburn testifies that there could have 
been no such scheme on the part of the bank without the 
privity and instigation either of the president or the cash- 


ier. (p. 218.) 
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By reference to the transcript from the bank ledger 
(Record, p. 3 of Insertion betw. pp. 463 & 469), it will 
be seen that the deposits which made good the overdrafts 
were made on Saturday the 3d of October. 


From the nature of the business of Rappal, Sons & 
Co., and from the representations they had made when 
they were last permitted to overdraw, the natural infer- 
ence would be that those deposits were in great part de- 
rived from sales of cattle. Even that inference was not 
a necessary one, as there were other sources from which 


they might have obtained money. (Record, p. 104.) 


Beyond that uncertain inference, the managers of the 
bank had no knowledge, nor did it occur to them that 
there was any occasion to inquire, as to the source from 
which those $23,000 of deposits were derived. The de- 
posits were received and credited as a mere matter of 
course, without any actual cognizance of anybody con- 
nected with the bank, but the teller and book-keeper. 
So Conrad, the cashier, testifies. (Record, p. 236, first 
complete paragraph.) The officers of the bank had no 
suspicion of any embarrassment whatever of Rappal, 
Sons & Co., and would have allowed them another over- 
draft at any time on that day just as freely as at any pre- 
vious time. (Record, pp. 214, Washburn’s testimony: 


p. 234, Conrad’s testimony. ) 


The two checks by which the payment of $3,000 on 
the overdue note was made, were given on Tuesday, the 
6th of October, after the attention of the cashier and the 
president had been directed to the state of Rappal, Sons 


Iil 


ger members of 
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& Co.’s affairs, and after the two youn 
the firm had given Mr. Washburn, the president, a state- 
ment of their condition, from which the expediency of a 
liquidation had become apparent. In consistency with 
the position which they have maintained throughout, the 
Rappals made no mention of any claim of complainant, 
but stated to Mr. Washburn that Bowen & Co. were in- 
debted to them for previous advances, and that they ex- 
pected cattle of Bowen & Co.’s next day——he conversa- 
tion was on Monday, the 5th—-and from the proceeds of 
those would be able to make a payment on the note. 
Washburn replied: «If Bowen & Co. owe you, you can 
make an offset, and do what you please with the money. 
If you have any money (fat belongs to you, | want it on 
this note.” On this understanding, the partial payments 
on the $7,000 note were accepted by the bank. And 
although it was Mr. Washburn’s desire to have the note 
paid entirely, yet by his advice, the proceeds of certain 
other cattle which came aleve with those of Bowen & 
Co., but belonged to another owner, who was not in- 
debted to Rappal, Sons & Co., were remitted to the con- 
signor. (Record, pp. 215 and 216.) 

Lawrence L. Rappal, with whom principally Wash- 
burn held this conversation, had previously stated sub- 
stantially the same facts to Mr. Conrad, the cashier, and 
therefore did not distinctly recollect what was said in the 
conference with Mr. Washburn, but he is positive that 
no mention was made of Gillespies as having any interest 
in the cattle whose proceeds were to be applied on the 


note. (Record, p. 293.) 
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It was not until after these arrangements had all 
been made, and the rights of the parties fixed, the elder 
Rappal having given the new note and thereby entitled 
the firm of Rappal, Sons & Co. to the surrender of the 
old one, that the bank received the first vague intimation 
of aclaim onthe part of complainants. (Record, pp. 
216, 217.) On Wednesday, the 7th, as near as can be 
ascertained, Thomas E. Gillespie, one of the complain- 
ants, came to the bank and made some inquiries of Mr. 
Conrad, the cashier, about Rappal, Sons & Co. 

Conrad has no recollection of his making any claim or 
assertion of ownership or interest in the cattle or the pro- 
ceeds of them. He impressed Conrad as having no 
definite knowledge about the drafts in question, but as 
enquiring in a general way about the shipmen's of cattle 
and about Rappal, Sons & Co. (Record, pp. 241-2.) 

Mr. Washburn, to whom Conrad related the interview, 
has the impression—not a definite recollection —that Con- 
rad told him that Gillespie had said that the bank had 
money, the proceeds of the sale of cattle which belonged 
to complainants, or on which they had some claim. 
(Record, pp. 216, 228.) | 

Complainants have not chosen to take the testimony of 
Thomas E. Gillespie himself as to this interview, though 
they examined him on other matters. Doubtless he did 
no more than give a vague intimation of complainants’ 
claim. Whatever he said, it was after the transaction 
between Rappal, Sons & Co., and the bank had been 
closed. 


There is no evidence to contradict or question the test:- 


mony of the president and cashier of the bank with 
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regard to the indebtedness of Rappal, Sons & Co. to the 
bank, or the circumstances under which it was paid. 
And it clearly establishes a case of reception of the 
money by the bank in good faith to pay a dona fide debt, 
the greater part of which was contracted on the faith of 
the understanding that it would be repaid in precisely the 
manner in which it was, while the rest was evidenced by 
a promissory note already due, which was given up in 
consideration of the partial payment made and the giving 
of a new note for the part remaining unpaid; all, except 


perhaps the manual delivery of the old note, being done 


without any notice of any cliim on the part of com- 


plainants. 


It is too late to question in this court the validity of 
such a transaction. 

1. Evenif the Rappals had had no right whatever to 
make the payments they did, and even if the appellant 
bank had been chargeable with a high degree of negli- 
gence, yet receiving the money for a valuable considera- 
tion in the belief that it was theirs, it is entitled to keep it 


against all the world. 


In the case of Ford v. /lopkins, 1 Salkeld, 283, Chief 
Justice HoLT says (p. 284): 
“If money is stolen and paid to another, the owner of 


the money can have no remedy against him that re- 
ceived it.” 


In Miller vy. Race, 1 Burrow, 452, Lord MANsFIELD 
says (p. 457): 


If4 


It has been said that the reason why money cannot be 


followed is because it has no ear-marks: but this is not 


true. The true reason is upon account of the currency. 


of it; it cannot be recovered after it has passed in cur- 
rency. So in case of monzy stolen, the true owner can- 
not recover it after it has been paid away fairly and 
honestly upon a valutble and dona fide cons: ‘deration. 


The question before the court in this case was whether 
a bank note payable to bearer stood on the sam: footing 


as money; anc d the court unanimously held that it did. 


In Murray v. Lardner, 2 Wallace, 110, it was held 
that the dona fide purchaser for value (however negligent ) 
of stolen nego iab'e bonds, acquired a perfect tile. The 
court (Mr. Justice SWAYNE delivering the opinion) lay 
down the following propositions (p. 121): 3 

The possession of such paper carries the title with it to 
the holder. The possession and title are one and 
separable. 

The party who takes it before due for a valuable con- 


sideration, without knowledge of any defect of title 
and in good faith, holds it by a title valid against all the 


world. Suspicion of defect of title or the y vledge of 


circumstances which would excite such suspicion in the ‘wind 
of a prudent man, or gross negligence on the part of the 
taker at the time of the transfer, will not defeat his title. 
That result can be produced only by bad faith on his 
part. Zhe burden of proof lies on the person who assails 


the right claimed by the party in possession. SUcu ts THE. 


SETTLED LAW OF THIS COURT. 

(P. 122): Weare wellaware of the importance of the prin- 
ciple inv olved in this inquiry. These securities are found 
in the channels of commerce everywhere, and their volume 
is constantly increasing. They represent a large part of 
the wealth of the commercial world. The interest of the 
community at large in the subject is deep-rooted and wide- 
branching. It ramities in every direction, and its fruits 
enter daily into the affairs of persous in all conditions of 
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life. While courts should be careful not so to shape or 
apply the rule as to invite aggression or give an easy 
triumph to fraud, they should not forget the considera- 
tions of equal importance which lie in the other direction. 
In Miller vy. Race, Lord'Manstield placed his judgment 
mainly on the ground that there was no difference in 
principle between bank notes and money. In Grant v. 
Vaughan he held that there was no distinction between 
bank notes and any other commercial paper. At that 
early period his far-reaching sagacity saw the importance 
and the bearings of the subject. 

Hence it is evident that the court put negotiable bonds, 
so far as the acquiring of title goes, on precisely the same 
footing as money. It necessarily follows that in our case, 
even if the money turned over to the appellant bank by 
Rappal, Sons & Co. had been the money of the com- 
plainants, and there had been facts known to the bank 
which would have led an ordinarily prudent man into a 
line of inquiry which would have shown that it was the 
money of complainants, yet unless it 1s Proved that the 
bank believed it to be complainants’ money, or at least 


not Rappals’, the title of the bank is unassailable. 


2. Whether the discharge of a preéxisting debt 1s a 
consideration sufficient to give validity to a transfer made 
by one who has no right in himself, has been much ques- 
tioned in some jurisdictions as to negotiable securities — 
we are not aware that any one has ever questioned it as 
regards money: but whether as to negotiable securities 


or money, there can be no question about it here. 


In Swift v. Tyson, 16, Peters, 1, Mr. Justice Story, 
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delivering the (on this point) unanimous opinion of the 
court, Says, (p. 16): 


«In the present case the plaintiff is a dona fide holder 
without notice, for what the law deems a good and valid 
consideration, that is, for a preéxisting debt, and the only 
real question in the cause is, whether under the circum- 
stances of the present case, such a preéxisting debt con. 


stitutes a valuable consideration in the sense of the gen- 
eral rule applicable to negotiable instruments.’ 


After showing that in the courts of New York, where 
the case then before the court arose, the question was 
then in a somewhat uncertain state, he goes on to show 


that as to (p. 19) 


“contracts and other instrunents of a commercial na- 
ture, the true interpretation and effectasrto be sought, not 
in the decisions of the local tribunals, but in the general 
princip’s and doctrines of commercial jurisprudence: 
* * © It becomes necessary for us, therefore, upon 
the present occasion to express our own opinion of the 
true result of the commercial law upon the question now 
before us. And we have no hesitation in saying that @ 


pre-existing debt does constitute a valuable consideration in. 
the sense of the general rule already stated as applicable. 
to negotiable instruments. Assuming it to be true’ 
(which, however, may well admit of some doubt from: 
the generality of the language) that the holder of a ne-’ 


gotiable instrument is unaffected with the equities be- 
tween the antecedent parties of which he has no notice, 


only where he receives it in the usual course of trade and. 
business for a valuable consideration before it becomes: 


due, we are prepared to say thit receiving it in payment’ 


of or as security for a preéxisting debt, is according to. 


the known usual course of trade and business. 


Mr. Justice Catron dissented, solely upon the question ; 


whether the mere securing of a preéxisting debt was a 


sufficient consideration. (p. 2-.) 
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In stating the reasons for their decision, the court say, 
(16 Peters, 20): 

It is for the benefit and convenience of the commercial 
world to give as wide an extent as practicable to the 
credit and circulation of negotiable paper, that it may 
pass not only as security for new purchases and advances 
made upon the transfer thereof, but also in payment of 
and as security for preéxisting debts. * * * The 
debtor has the advantage of. making his negotiable securt- 
ties of equivalent value to cash. 

This shows that the court considered that in their de- 
cision they were doing no ‘more than to put negotiable 
paper on the same footing as money, and that they 
deemed it beyond question that a creditor taking money 
in payment of an antecedent debt, without notice that it 
was the money of some person other than the debtor 
paying it in, acquired an irrefragable title to it against a 
third person who might lawfully have reclaimed it from 
the debtor. 

In the case of the Brovklyn City & Newtown R. R. 
Co. v. The National Bank of the Republic, 102 U.S., 14, 
the question as to the position of the dona fide taker of 
negotiable paper as security merely for a_ preéxisting 
debt, was directly involved: and in an elaborate discussion 
the doctrine of Sw7/t v. Tyson was fully sustained. Mr. 
Justice Chifford delivered a separate concurring opin- 
ion in which he says, (p. 38): 

Possession of such an instrument before maturity, if 
endorsed in blank or payable to bearer, is prima _facte 
evidence that the holder is the owner and lawful possessor 
of the same; and nothing short of proof that he had 
knowledge at the time he took it of the facts which im- 
peach the title as between the antecedent parties, not 
even gross negligence if unattended with mala fides, is 
sufficient to overcome the effect of that evidence or to 
invalidate the title of the holder supported by that pre- 
sumption. 


Be! 


Still more recently *n the case of the People’s Saving’s 
Bank vy. Bates, 120 U.S., 556, this court, while holding 
that the principles affirmed in Sw7// v. Zyson do not 
apply to the case of a chattel mortgage, fully recognize 
them in their application to negotiable securities. © Mr. 
Justice Harlan, delivering the opinion of the court, says: 

The rules which have been established in the interests 
of commerce to facilitate the negotiation of mercantile 
paper, which for all practical purposes passes by delivery 
as money and is the representative of money, ought not 
in reason to embrace instruments conveying or transfer- 
ring real or personal property as security for the pay- 
ment of money. 


In the very recent case of the Atlantic Cotton Mills v. 
The Indian Orchard Mills, 147 Mass., 268, the court say 
(p. 273): 

« There ts no doubt that a thief may use stolen money, 
or stolen negotiable securities before their maturity, to 
pay his debts: and in such case an innocent creditor mav 
retain the payment.” 


In the English case of Jrsa v. Currve, the Court of 
Exchequer, the Exchequer Chamber and the House of 
Lords successively enforced this principle in the case of a 
check which had been obtained from Misa by fraud, all 
the judges concurring in all the three courts, except Lord 
Coleridge, who in the Exchequer Chamber dissented 
solely on the ground that the rule was a hard one and 
had never been extended to checks, and he saw no ne- 
cessity for carrying it any farther than it had gone. This 


fact gives great emphasis to the propositions in which he 


concurs. Tle says (Law Rep., ro Exchequer, 165): 
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It is too late to dispute that a preéxisting debt due to 
the transferee of a bill entitles him to all the rights of a 
holder for value. 

He also adopts the language of Willes J., in the pre- 
vious case of Whistler vy. Foster, as follows: 

The general rule of law is undoubted that no one can 
transfer a better title than he himself possesses. To 
this there are some exceptions, one of which arises out 
of the law merchant as to negotiable instruments. These, 
being part of the currency, are subject to the same rule 
as money; and if such an instrument be transferred in 
good faith for value before it is overdue, it becomes 
available in the hands of the holder, notwithstanding 
fraud which would have rendered it unavailable in the 
hands of a previous holder. 

Lord Coleridge farther says (p. 168): 

To me the rule seems hard in the case of money, but 
it is well settled. It seems hard in the case of bills due 
at a future date, which are said to be like money and 


to stand upon the same foot; but that also is’ well 
settled. 


3. As we have already seen, the debt of Rappal, Sons & 
Co. to theappellant bank was largely in the form of per- 
mitted overdrafts on their general account, and to that 
extent was paid by their simply making deposits on that 
account, those deposits being appropriated without any 
action on the part of the managing officers of the bank, 
by the ordinary routine of its business, automatically as 
it were, in virtue of what is known as the banker’s lien. 
This is well shown in the following passage from the 
examination of Mr. Washburn by the complainants’ 


counsel (Record, p. 103): 
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Q. Did your bank appropriate the money that was 
deposited by Rappal, Sons & Co. in your bank on the 
2d and 3d of October, and on the 6th of October, in 
payment of the overdraft which existed on the Ist and 
2d of October, of Rapp il, Sons & Co.? A. Why, no, 
in the sense that vour question would seem to nmnply. 
Rappal, Sens & Co. were overdrawn; they made de- 
posits and then they were not overdrawn. 

() \nd those deposits that they made between the 
2d of October and the 6th were kept by you to dis- 
charge or 'iquidate the overdraft that they had at that 
time, were they not?) A. My answer to that 1s, that 
ney were overdrawn. and they dep SI ed, and then they 


were not overdrawn 


‘The prim Iple 1s thus stated by Nir Norse. in his treat- 


? 
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Of course, there 1s a power in the bank to allow over- 
its iw gotiating with the autnorized and proper 
officials a customer may make a legal and binding ar- 
rangement by which his overdrafts, to a certain amount 
named nd under the circumstances agreed upon, 
shall be honored. The dealing ts in the nature of a loan; 
is plac nme money at his disposal and control. There 
may be a standing agreement, binding on the bank for a 
detinte period. Or there may be a mere naked permis- 
rs cable at will 


Morse on Banking, p. 375, (2d ed). 


lhe rule 1 be broadly stated-that the bank has a 
rene ra enoon all moneys ind funds ofa depositor in its 
possession. for the balance of the general account. ad ° 
a When pavment Upon an overdraft, a discount, an ac- 
or other species of advance or loan by the bank 


:*? ta ¢ 
} : 
ites an indebtedness on his part, all the funds 
vhich the bank has or obtains to his credit mav be ap- 
plied upon such indebtedness until it 1s fully discharged. 
iz 12 
Phe operation of the principle may be farther illustrated 


following extracts. In the case of the Commercial 
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Bank v. Hughes, 17 Wendell 94, Cowen, J. says of de- 
posits in bank (p. 100): 


I understand these deposits to create the relation of 
debtor and creditor. The bank takes the money in the 
nature of a gratuitous loan, and charges itself with a debt 
absolutely due to the depositor. It is not the case of 
technical bailment; should money be lost without the 
fault of the bank, it would be liable. The transaction is 
called a deposit, and formerly perhaps was so in fact, and 
may still be made so. But such is not the course of busi- 
ness. * * * Between two persons mutually indebted, 
the balance is the debt. 


In Clayton’s case, 1 Merivale, 572, the question was 
whether Clayton could hold persons who had been liable 
when he made a certain deposit, but who afterwards 
ceased to be so, for the amount of that particular deposit 
on the ground that his subsequent drafts were intended 
to be against other funds and not against that. 

In deciding the case, Sir Wm. Grant lays down a rule 
which has been regarded as authoritative ever since. He 
says (p. 608): | 


In the case of a banking account where all the sums 
paid in form one blended fund, the parts of which have 
no longer any distinct existence, neither banker nor cus- 
tomer ever thinks of sayin: «: * This draft is to be placed 
to the account of the £500 paid in on Monday, and this 
other to the account of the £500 paid in on Tuesday.’ 
There is a fund of £1,000 to draw upon, and that is 
enough. In such a case there is no room for any other 
appropriation than that which arises from the order in 
which the receipts and payments take place and are car- 
ried into the account. Presumably it is the sum first paid 
in that is first drawn out, It is the first item on the debit 
side of the account that is discharged or reduced by the 
first item on the credit side. The appropriation is made 
by the very act of setting the two items against each other. 
Upon that principle all accounts current are settled, and 
particularly cash accounts. 


‘ § Visa vo Currin Law Reports, I Appeal 
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” ling that on the particular facts 


before them it did not apply, because there was an im- 
plied, agreement that the exchequer bills in question 
should be received by the bankers for safe-keeping merely, 
and not on the customer’s general account. In giving 


judgment, Lord Campbell says (p. 805) : 


Iam of opin‘on that the general lien of bankers is 
part of the law merchant, and is to be judicially noticed 
like the negotiability of bills of exchange or the days of 
grace allowed for their payment. * * * I think that 
the defendants were entiled to consider the exchequer 
bills as the property of Burn, wthout any express repre- 
sentation by him to that effect. Exchequer bills are 
negotiable securities passing by delivery. The holder of 
negotiable securities is assumed to be the owner, and 
third parties acting dona fide may treat with him as 
owner. It is admitted that Burn might have sold these 
exchequer bills or pledged them by an express contract, 
without any representation that they were his own prop- 
erty. But the right acquired by a general lien is an im- 
plied pledge; and where it would arise, supposing the se- 
curities to be the property of the apparent owner, I think 
it equally exists, if the party claiming it has acted with 
good faith, although the subject of that lien should turn 


out to be the property of al stranger. 


There was no dissent. Lord Lyndhurst, Lord Brough- 
ham, and Lord Cottenham, Lord Chancellor, took part in 
the hearing, and Lord Lyndhurst expressly declared his 
entire concurrence in the opinion of Lord Campbell. (p. 


SIO. ) 


In WeDowell v. Bank of Wilmington & Brandywine, 
t Harrington, 369, the plaintiff was endorser on a note, 
and the bank had obtained judgment against him as such, 
which they were now seeking to enforce by scire _facias. 
He sought to enjoin them in equity, on the ground that 
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the Oneida County Court in favor of the plaintiff, who, as 
assignee of Hyland, a depositor, had sued for a balance 
of deposit. The bank set up in defense that the money 
was deposited in part payment of a note past due, on 
which the bank had recovered a judgment before the 


assignment. Allen, J., giving the opinion of the court, 
SAVS (|p. 299): 


It is not necessary to pass upon this question of fact. 
Upon the theory of the plaintiff, that the money was de- 
posited generally to the credit of Hyland, and was not 
appropriated to the payment of the note or to any other 
special purpose, the judgment should be reversed. The 
deposit, not being a special deposit entitling the depositor 
to a return of the same money deposited in specie, c-eated 
the relation of debtor and creditor between the depositor 
and the bank, the latter becoming a debtor to the former 
for the amount deposited, and liable to pay on demand. 
The bank had the right at any tme to apply the amount 
in payment of the note then past due. 


In a case to which we have already occasion to refer, 
that of the Central .Vational Bank v. The Conn. Mutual 
Life Ins. Co., 104 U.S., 54, the doctrine of the banker’s 
lien is stated by this court in the following terms (p. 
Zu): 


Ordinarily that attaches in favor of the bank upon 
the securities and moneys of the customer deposited in 
the usual course of business, for advances which are sup- 
posed to be made upon their credit. It attaches to such 
securities and funds, not only against the depositor but 
against the unknown equities of all others in interest, 
unless moditied or waived by some agreement, ex- 
press or implied, or conduct inconsistent with its asser- 
tion. 
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The same rule is laid down in the case of the .Va/ional 
Bank of the Republic v. Millard. 10 Wallace, 152, Mr. 
Justice Davis delivering the opinion. He says (p. 155): 

It is no longer an open question in this court that the 
relation of banker and customer in their pecuniary deal- 
ings is that of debtor and creditor. {t is an important 
part of the business of banking to receive deposits; but 
when they are received, unless there are stipulations to 
the contrary, they belong to the bank, become part of its 
general funds, and can be loaned by it as other moneys. 
* * * The contract between the parties is purely a 
legal one, and has nothing of the nature of a trust in it. 

The facts of our case bring it far within the conditions 
prescribed by the authorities we have cited, for the en- 


forcement of a banker's lien. 


A. 


The appropriation by the appellant bank of Rap 
pal, Sons & Co’s. deposits would be fully justified by 
the rule laid down by this court for the application of the 
banker's lien to negotiable paper received from a 
correspondent for collection, in the case of The 
Bank of the Metropolis v. The New England Bank, 
t Howard, 234 and 6 Howard, 212. There the Bank of 
the Metropolis and the Commonwealth Bank had been in 
the habit of transmitting negotiable paper to each other 
for collection, and allowing the proceeds to remain on de- 
posit in the collecting bank until certain periodic times of 
settlement, when the balance due on the fixed day from 


the one bank or the othet was drawnfor. The paper for 
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terms of this rule. Advances of money to pay for con- 
signments of cattle had been regularly made to the 
Rappals through a long course of dealing, on the credit 
of deposits to be made out of the proceeds of cattle sold; 
and, therefore, on the insolvency of the Rappals, the bank 
was entitled to retain the money which had been de- 
posited by them as their own, and as to which it had no 
notice of’any other ownership, for the balance of account 


due from them. 


XI. 


Besides the pre-existing debt of the Rappals to it, the 
appellant bank gave other valuable consideration for their 
deposits made with it on the 2d, 3d, 5th and 6th of Octo- 
ber, inasmuch as on the faith of those deposits it paid 
twenty-four of their checks in favor of persons other 
than the bank itself, amounting in all to more than $24,- 
ooo (Record, pp. 112 & 113), and also surrendered and 
canceled the note and collateral securities of Rappal, 
Sons & Co., on which more than $7,000 was due, in ex- 
change fora new note of only $4,006.73. (Record, p. 44.) 
The books of the bank show credits on this $7,000 
note on the 5th and 6th of October to an amount of more 
than $2,093. The final payment of over $4,006 is cred- 
ited October g (Record, p. 81) but the transaction was 
actually consummated, fixing the rights of the parties 
under it, on the 6th. (Record, p. 217.) 
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It is manifest that the appellant bank did both these 
things in consideration of those deposits of Rappal, Sons 


& Co., which the complainants now seek to reclaim from it. 


XTT. 


The undisputed facts establish the right of the ap- 
pellant so clearly, and the decision appealed from is so 
manifestly the result of the lcarned Circuit Judge having, 
as we cannot but think, entirely overlooked the repeated 
and precisely defined declarations of this court, that it 
seems superfluous to enter into an examination of the 
circumstances which, as the complainants below con- 
tended and the court below found, were tainted with a 
degree of suspicion which would have put a_ prudent 
man on inquiry as to Rappal, Sons & Co.’s right to the 
money which they deposited. The decree appealed from 
is, however, so entirely based on the supposition of such 
circumstances, and so much was made of that supposition, 
or rather pretense, by the complainants below, that an 
examination of the circumstances seems necessary to a 
complete presentation of the case. The facts are these: 

The first of the drafts in question, that for $6,200, 


dated September 30, was on that day mailed by the Kan- 
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drafts, acknowledging the receipt and reporting the col- 
lection of them, specifying each. This letter had been 
signed by the cashier and returned to the collection 
teller (Record, pp. 192-3). On the return of the 
draft on Rappal, the collection teller (according to the 
custom in such case) drew a line through the mention of 
that draft in the letter, and corrected the footing of the 
list accordingly, thus indicating that the dra 

been paid. The cashier knew nothing of this. 

p. 193.) The letter, as thus amended, was ma 

Kansas City bank the same evening (Record, p. 125); 
and the cashier of the Kansas City bank admits that it 
amounted to notice of the non-payment of the draft. 
(Record, p. 326.) 

This was all that, according to the ordinary course of 
business, and the obligations imposed by law upon a bank 
undertaking collections, should have been done that day. 
But the Kansas City Stock Yards Bank had some time be- 
fore—it does not appear definitely how or when—requested 
that it should be notified by telegraph of the failure to 
pay any draft on presentation; and Caldwell had stand- 
ing orders from the managing officers of the appellant 
bank to do this inevery case. As to this draft, however, 
he omitted it. The omission was entirely unintentional, a 
simple matter of forgetfulness on his part. (Record, pp. 
125, 138.) No other officer of the bank had any idea 
of such an omission. (Record, pp. 125, 126, 218-19, 237.) 
The only one of them who had taken any notice of the 
draft at all that day was the assistant-cashier and notary, 
and he only for the purpose of comparing its amount 
with that stated in the letter enclosing it, without 
talking any notice of the names of the parties. 
(Record, pp. 132-3, 138, 189, I91, 244, 236, 237.) 
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drafts, acknowledging the receipt and reporting the col- 
lection of them, specifying each. This letter had been 
signed by the cashier and returned to the collection 
teller (Record, pp. 192-3). On the return of the 
draft on Rappal, the collection teller (according to the 
custom in such case) drew a line through the mention of 
that draft in the letter, and corrected the footing of the 
list accordingly, thus indicating that the draft had not 
been paid. The cashier knew nothing of this. (Record, 
p. 193.) The letter, as thus amended, was mailed te the 
Kansas City bank the same evening (Record, p. 125); 
and the cashier of the Kansas City bank admits that it 
amounted to notice of the non-payment of the draft. 
(Record, p. 320.) 

This was all that, according to the ordinary course of 
business, and the obligations imposed by law upon a bank 
undertaking collections, should have been done that day. 
But the Kansas City Stock Yards Bank had some time be- 
fore —it does not appear definitely how or when—requested 
that it should be notified by telegraph of the failure to 
pay any draft on presentation; and Caldwell had stand- 
ing orders from the managing oflicers of the appellant 
bank to do this inevery case. As to this draft, however, 
he omitted it. The omission was entirely unintentional, a 
simple matter of forgetfulness on his part. (Record, pp. 
125. 135.) No other oicer of the bank had any idea 
of such an omission. (Record, pp. 125, 126, 218-19, 237.) 
The only one of them who had taken any notice of the 
draft at all that day was the assistant-cashier and notary, 
and he only for the purpose of comparing its amount 
with that stated in the letter enclosing it, without 
talking any notice of the names of the parties. 


(Record, pp. 132-3, 138, 189, I91, 244, 236, 237.) 
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The notice of protest was mailed in due course to the 
Kansas City bank on the 3d; Jameson, the assistant cash- 
er and notary having first inquired at Rappal, Sons & 
Co's. that morning if they were going to pay the draft, 
and having been answered by F. J. Rappal, Jr., that they 
were not. (Record, pp. 190, 283.) Noexplanation was 
given by Rappal, or asked of him. (Record, p. 283.) 

In all this there was nothing out of the regular course 
of business, except the collection teller’s purely accidental 
omission to telegraph the Kansas City bank on the 2d, 
which was rectitied next morning as soon as his superiors 


had any knowledge of ut. (Record, pp. 194, 220, 239.) 


There was nothing whatever in the facts which we 
have detailed, to suggest to the managers of the appellany 
bank any suspicion of the integrity or financial soundness 
of the Rappals. It should be borne in mind that the 
bank was receiving for collection ordinarily not less than 
a hundred and fifty notes and sight drafts a day. (Rec- 
ord, pp. 195, 244-) It received such paper for collection 
every day from the Kansas City bank, the daily amount 
varying, according to the state of business, from a few 
dollars to $40,000 or $50,000. (Record, pp. 40, 189, 
170.) Drafts of even a much larger amount than $6,2 
are not at all uncommon in the cattle trade. (Record, 
p. 245.) The letter of the Kansas City bank which en- 
closed the draft in question contained another of over $7,- 
000, and three of $1,000 each. (Record, p. 85.) More- 
over, it is not an uncommon thing for a commission 
merchant to defer deciding. whether he will pay a draft or 
not. About half the consignors of cattle draw 


on the consignee when they ship the cattle. 


I 16 


The draft naturally arrives before the. cattle 
do, and the drawee very often defers payment until 
the cattle shall have arrived and he has had opportunity 
to inspect them. (Record, pp. 102, 126, 195.) “Neither 
is it uncommon for a perfectly solvent drawee to refuse 
altogether to par the draft. There may be some dis- 
pute between him and the drawer, a mistake may have 
been made in the draft, or the cattle, on arrival, may be 
found of value insufficiert to warrant so large a draft. 
All these. of course, are matters with which the bank re- 
ct iving the paper for collection has nothing to do. ( Rec- 
ord, pp. 45. 195, 225.) 

And in fact nobody connected with the appellant bank 
actually did attach any importance either to the intima- 
tion of Rappal, Sons & Co. that they would defer pay- 
ment till the day. following, or to their final refusal to 
pay (Record, pp. 194, 201, 214, 233); and but for the 
accident of the omission to telegraph, neither the presi- 
dent nor the cashier would have known of the matter at - 
ill Record, pp. 193, 224, 237-) There was in their 


minds no connection between the complainants and the 


Rappals. Complainants were frequently drawing on 
ther commission firms. (Record, p. 242.) And Rap- 
pal, Sons «ff 4 were receiving consignments of cattle 
from many others than the complainants, and (it 1s rea- 


sonable to presume) were being drawn upon on account 
f those « nsignments ( Record, Pp. 299.) There was 


us nothing whatever to excite the suspicion of the offi- 
ers of the appellant bank or to direct their attention to 
nances of Rappal, Sons & Co. at the time when, on 
Saturday, October 3, they made the deposits counter- 


meme ther last debit balance of over S18.000. 


urse of business between the commission tirms 
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at the Stock Yards and those who forwarded cattle to 
them was such that “the failure or refusal of Rappal, 
Sons & Co. to pay the first draft,” 
cuit Judge says “ was notice to the bank that this firm was 


which the learned Cir- 


probably behind with some shipper,” (Record, p. 27) 
made it, on the contrary, at least as probable that some 
shipper was behind with this firm—-which (as we have 


already shown) was the fact in this particular case. 


The collection department of the bank’s business was 
that to which the managing officers, the president and 
cashier, had least need to give their personal attention. 
It called for no exercise of discretion. Punctuality in 
making demand and report according to a_ prescribed 
routine was about al! that it required. Hence. the presi- 
dent and cashier occupied themselves, and properly, with 
other departments whose work called for the exercise of 
a choice guided by judgment. The business of collect- 
ing, protesting and notifying they very properly left in its 
practical details to subordinates of experience and _ ap- 
proved fidelity. (Record, pp. 223-138.) They them- 
selves had no occasion to know and, except in the most 
general and cursory manner, did not know who was _ be- 
ing drawn upon, by whom, nor to what extent. Norhad 
any officer or employee notice of the particular ground 
for any draft; neither had they the means, nor were they 
charged with the duty or clothed with the right, of judg- 
ing whether or not any particular draft was made with 
good reason and ought to be paid. 

To meddle with that question would have been an im- 
pertinent deviation from their proper business: and their 
proper business could not but have suffered had they di- 
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of this one bank amounted to a million of dollars a day. 
(Record, p. 200.) And this evidence is very largely that 
of the officers of the appellant bank, to which the learned 
Judge says he has given credit. (Record, p. 28.) 

The iearned Judge goes on further to contradict this 
evidence to which he says he has given credit, (Record, 
p. 28): 

In view of Rappal, Sons & Co.'s indebtedness to the 
bank here, it is significant (to say the least) that it de- 
layed for 24 hours or more to notify the bank at Kansas 
City, which had discounted the first draft and sent it to 
the bank here for collection, that the draft had been pro- 
tested for non-payment. 

Many of the inaccuracies of this statement are doubt- 
less the result of mere inadvertence. Thus the learned 
judge would, we suppose, readily admit, if his attention 
were called to the matter, that It was some time in the 
afternoon of Friday, the 2d, that (in accordance with the 
regular course of this department of its business), the 
appellant bank first learned that the, draft would not be 
paid that day, being, at the same time, given to under- 
stand, if not expressly assured, that it would be paid the 
day following. We suppose he would also admit. that 
the same afternoon a \etter was mailed to the Kansas City 
bank from which it could not help inferring that the draft 
had been received and that it had not been paid.. He 
would also probably admit that the profesé/7ng for non- 
payment, which was, of course, as obligatory in the case 
of mere delay as in that of absolute refusal to pay, was 
not done until the evening of the same day, after the 
bank had closed; that this was entirely in accordance 
with the regular practice of the bank in all cases; and 
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The simple fact of this delay in telegraphing, made the 
most of as of course it was, by complainants’ counsel, in- 
tensely impressed on the mind of the learned judge a 
suspicion of fraud, and the impression remained and con. 
trolled his disposition of the whole case, even after his 
reason had been constrained to yield to the conclusive 
evidence to the contrary. This explains why he has ig- 
nored the law as repeatedly and emphatically declared by 
this court, has disregarded the evidence whose truthful- 
ness he admits and has founded his decision on what he 
has deemed it “safe to assume” in contradiction of that 
evidence. 

Saying this involves no disrespect to the learned Judge 
It will be in the recollection of the court that Lord Camp- 
bell, in his Lives of the Chief Justices, ranks Lord Tent- 
erden with the greatest of English judges, and deems the 
King’s Bench to have attained its highest perfection as 
an instrument of justice in the days when Lord Tenter- 
den presided there. At the same time it is Lord 
Campbell who makes the following observations, which 
will be seen to have a twofold pertinence in their appli- 
cation to the present cise: (4, Campbell’s Lives of the 
Chief Justices, Chap. LIIL, p. 315 of Boston Edition.) 

The bias which chiefly carried Abbott’s mind astray 
when it missed the object to which it was directed, was a 
suspicion of fraud. He had a very indifferent opinion of 
human nature, and at times he seemed to believe all 
mankind to be rascals. He delighted in discovering 
what he considered a fraudulent contrivance on the part 
of the plaintiff or of the defendant and in unraveling it. 
I have heard Scarlett jocularly boast that he got many a 
verdict by humoring this propensity——‘ just giving the 
_hint very remotely to the Chief Justice, and allowing his 


lordship all the pleasure and the ec/at of exposing and 
reprobating the cheat.” This dexterous advocate cer- 
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$406,000 four of them, between $29,000 and $ 30,000, 
having relation to these sales — only two, amounting in 
round numbers to $20,500, were of the kind supposed, 
the rest being of ordinary checks or currency. Only two 
of the several houses to which the sales were made, 
made a practice of paving by duplicate sale tickets. 
(Record, pp. 35, 36. 74. 97. 56. 57, 58, 59-) 

The tickets in question contained nothing whatever to 
indicate who owned the cattle, nor who had sent them. 
Record, p. 121.) They gave notice of nothing more 
than that Rappal, Sons & Co. had made two cash sales 
of cattle. As it was well understood that they were con- 
stantly making such sales, that their business consisted in 
making such sales, these tickets to which the learned Cir- 
cuit’ Judge attaches so much importance, even if their 
irmount had been as great as he erroneously supposes, 
were evident \ of no significance whatever. It appears 
in evidence that the whole $46,000 of deposits made on 
the four days in question were proceeds of live stock sold 
on commission. (Record, p. 114.) The two deposits 
which were made in the form of sale tickets were both 
made on Saturday, the 3d of October, before any- 
thing had occurred to call the attention of the managers 
of the bank to Rappal, Sons & Co.'s finances. (Record, 
pp. S89.) 

The method of th's use of sale tickets is explained in 
the testimony of Edward Morris. (Record, pp. 120 & 
r21 It was obviously nothing more than a device to 
enable the buyer to make all of a day’s payments at any 
one bank by a single check instead of many. And, as 
obviously, the exchanging of the tickets, after they had 
been deposited, for.a check of the same person for the 


crecate amount. was a mere matter of routine which 
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make against that customer, and may at any time after- 
wards succeed in establishing. It must hold all the 
money deposited by such a customer until it shall have 
decided, at its own peril, that every payment he proposes 
to make out of it is made to the person to whom that 


perticular part of that fund ought to go. 


It is evident that if the managers of a bank were to at- 
tempt such a paternal supervision of the affairs of their 
customers. they would soon tind that they had no time to 
attend to their legitimate business. And on the other 
hand, customers would not, except under extreme neces- 
sity, tolerate such meddling in matters which they have 
a right to decide for themselves under the control of the 
law alone: but would exercise their utmost ingenuity to 
devise some other agency for keeping and transferring 
their monev and ob aining their loans. In other words, 
the rule would operate in twoindependent ways to break 


up altogether the business o! banking. 


During the period beginning with the rst and ending 
with the 6th of October, the appellant bank, besides 
counterbalancing the charge against Rappal, Sons & Co. 
on account of their overdrafts, paid twenty-seven of their 
checks (other than those drawn in favor of the bank it- 
self; amounting in all to more than $32,000. (Record 
pp. 162-13.) There is no reason why it should not be 
as much bound to inquire into the rightfulness of paying 
out the monev on these checks as into the rightfulness of 
ippropriating the money to make good the overdrafts. 
The question is the same in each case: Is the holder of 
money to be presumed to have the right to dispose of it 


as he deems proper, or is the bank with which he may 
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drafts on the Rappals to pass without question. (Rec- 
ord, p. 225.) Dut the fact is that, immediately on learn- 
ing from Mr. Conrad, the cashier, that one of the Rap- 
pals had told him they did not mean to pay the $19,000 
draft which came to the bank Monday morning, the 5th-— 
after the overdrafts had been made good by the deposits 
of Saturday, the 3d--Mr. Washburn sought and had an 
interview with the younger Rappals (Record, pp. 214 & 
218, 229 & 230, 282-3, 293-4), who at that time were in 
charge of the business, and obtained from them a state- 
ment of their financial condition, in which he learned that 
this Sro.o00 draft and the other draft which came later 
on the same day », WeTe for the account of Bowen & Co., 
and that Bowen & Co. were already indebted to Rappals 
for more than the amount of the drafts. (Record, pp. 
220 1.) F. J. Rappal, Jr.. had already made substan- 
tially the same explanation to the cashier. (Record, p. 
282. 

Mr. Washburn had been acquainted with the elder 
Rappal for many vears, and with the sons during the 
three vears ( Record, p. 105) that they had been in_ busi- 
ness at the Stock Yards: and the acquaintance had in- 
spired him with confidence in them. (Record, p. 212.) 
He therefore did not doubt the truth of their statements 
with regard to these drafts. And, as we have already 
seen, the statements were true. (See ante, pp- 40 -45, 


17—-62 of this Argument. ) 


It was not until the next, or more probably the sec- 
ond, following day that the first vague intimation of 
a claim on the part of the complainants to the cattle 
whose proceeds the Rappals had been depositing, was 
brought by Thomas Gillespie to the notice of the ap- 
pellant bank. (Record, p. 216.) Before that intima- 
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them or to any agent of theirs. If it owed any such duty 
it all, it was to the Kansas City bank alone, which was 
the owner of the dratt in question. As to the other two 
drafts, Connelly, assistant cashier of the Kansas City bank, 
testifies that his bank did not receive them for collection, 
but discounted them. ; Record, pp. 167, 168.) And A.J. 
Gillespie Says of the second, the $19,000 draft: « We sold 
it as exchange to the bank.” (Record, p. 182.) There is 
no indication that the first draft, that for $6,200, was 
dealt with in any other way; and it appears expressly that 
when it was returned protested, the complainants gave the 
bank their check for it as they subsequently did in the other 
two instances; which would have been unnecessary had 
the draft been merely taken by the bank for collection. 
(Record, pp. 167, 168, 169.) Hence in forwarding the 
draft to the appellant bank tor collection, the Kansas City 
bank was acting on its own account and not for com- 
plainants; and the duty, if any there was, of telegraphing 
to the Kansas City bank with regard to the draft was 
one which complainants had no right to require, neither 
can they hold the appellant bank hable for any supposea 
breach of it. ‘Negligence whicn consists merely in the 
breach of a contract will not afford ground for an action 
by any one who is not a party to the contract nora per- 
son for whose benefit the contract was avowedly made.” 
Shearman & Redfield on Negligence, p. 68, § 54. | 

2. Evento the Kansas City banx, there is no evi- 
dence that the appellant owed any such duty, except that 
the former had at some time and in some way requested 
it, and that it had ordinarily been done. (Record, pp. 
169-70.) There is no evidence whatever that the ap- 
pellant bank had ever promised to do it. And the testi- 
mony of Mr. Washburn ( Record, pp. 223-4), shows that 
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about it, and the vessel was lost. The New York Su- 
preme Court held, Chief Justice Kent delivering the 
opinion that, the promise beins perfectly gratuitous, no 
ac ion would lie for the non-feasance. The Chief Justice 
says (p. *97): 

A short review of the leading cases will show that, by 
the common law, a mandatary, or one who undertakes to 
do an act for another without reward, is not answerable 
for omitting to do the act, and is only responsible when 
he attempts to do it and does it amiss. In other words, 
he is reponsible for a misfeisance. but not for a non- 
feasance, even though special damages are averred. 


The rule as to misfeasance is thus laid down in 1 Smith’s 
. Leading Cases, *295: 

It is plain that an unpaid agent is liable for gross negl- 
gence, and equally plain that he 1s liable for nothing less. 
From the latter of these propositions there 13, however, 
as has been already stated, one exception, and it is con- 
tained in the following words of Lord Loughborough: 
* «* #* <If aman gratuitously undertakes to do a thing 
to the best of his skill, when Ais situation or professton ts 
such as to imply skill, an omission of that skill is imput- 
ab'e to him as gvoss ucgligences * * * Tt perhaps 
may be more correct to call this a distinctioa engrafted on 
the general doctrine than an exception from it; since it 
dovs not render any unpaid agent liable for less than gross 
negligence, but renders that gross negligence in some 
agents which would not be so in others. 


The rule is thus stated in Shearman & Redfield on 
Negligence, S 17. p. Bae 

It can never be reasonable to require precisely the same 
degree of care from a gratuitous employee as from a 
hired one. : 

§ 22, p. 26: If one does an act of pure favor for 
another, with the assent of the latter, his responsibility to 
him is reduced to the duty of merely slight care and 
diligence. 


msurance 


4. Moreover, it is not at all clear that the neylect, 
whether tortious or not, really injured anybody. 

There is no pretense that the telegraphic notice could 
have been given in time to prevent Rappal, Sons & Co. 
appropriating the proceeds of the cattle for whose cost 
that draft was drawn. But complainants do pretend that 
if the non-payment of the first draft had been telegraphed 
to the Kansas City bank, and if that bank had promptly 
made it known to them, they could and would have pre- 
vented the Rappals from geting possession of the second 
of the consignments in question, that of the 815 head of 
cattle, for whose cost the $19,000 draft was drawn. This 
assumption is, to say the least, extremely improbable. 
No doubt, if they had been able to move in time before 
the Rappals had succeeded in disposing of the cattle, and 
had been able and willing to indemnify sureties at Chi- 
cago on a bond of forty thousand dollars, they might, 
just as anybody else might who chose to assert a claim, 
have sued out a writ of replevin and got possession of 
the cattle. But there is no evidence that they could, and 
no probability that they would, have taken any such 
heroic measures, particularly in view of the fact that the 
mere neglect to pay immediately did not to any one ac- 
quainted, as complainants must have been, with the course 
of business at the Stock Yards, raise even a_ probability 
of ultimate failure (Record, pp. 126, 195): besides that 
they appear to have relied on the credit and resources of 
the elder Rappal to make them whole in these transac- 
tions, as appears by their taking a note anda new draft 
from him when they learned of the refusal of the two 
other drafts. (Record, p. 181.) And they do not pro- 
fess to have contemplated any such hazardous and ex- 
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vould have made such 


a request, and thus taken upon itself the liability which 
the Stock Yards Company prudently declined, nobody 
asserts, and there is no reason to believe. In fact Will- 
iams expressly says they do not usually do it. (Record, 
p. 206.) It is especially improbable in view of the ability 
of Rappal, Sons & Co. to present not only the orders for 
the delivery of the cattle, but also the sale tickets show- 
ing that the purchase was made not by complainants, but 
by Bowen & Co., and thus that complainants had prob- 
ably no right in the cattle. (Record, pp. 149, 284, 285.) 
The tickets appear on pp. 457-463. 


Moreover, it is at least doubtful whether, in case the 
telegram had been sent as soon as practicable, complainants 
would have had the information in time to have given the 
Union Stock Yards Company the telegraphic prohibition 
which they say they would have sent, before the actual de- 
livery of the cattle to Rappal, Sons & Co. The telegraphic 
notice of non-payment was in fact sent some time during 
the forenoon of Saturday, October 3d. (Record, pp. 
236, 237.) And it did not reach the telegraph office at 
the Kansas City Stock Yards until 2:30 Pp. M., which must 
have been, at best, but a short time before the Kansas City 
bank closed. (Record, p. 3t0.)_ If it had been sent, ac- 
cording to the usual custom, on Friday the 2d, it could 
not have gone out until late in the afternoon, inasmuch 
as, in accordance with the regular practice, the draft had 
been left for consideration at Rappal, Sons & Co.’s office, 
during the noon intermission, and it was not until nearly 
3 o'clock p. M. that Frederick J. Rappal, Jr., brought it 
back and gave the first information that it would not be 


paid that day. (Record, pp. 123-4, 283.) The pay- 
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that the complainants could have received word in time 
for this. 


Cashier Connelly, of the Kansas City bank, who is 
very explicit in his statement of what he would have 
done had he received the dispatch on Friday (Rec- 
ord, p. 175), has not a word to say about what he did 
when it actually did come. He cannot even tell when he 
received it. “ I could not say, more than it shows itself.” 
(Record, p. 166.) “I could not express an opinion as to 
that.” (Record, p. 310.) It reached the telegraph 
otlice at the Kansas City Stock Yards at 2:30 P. M. on 
Saturday, and was found in the possession of the Kansas 
City bank when Mr. Connelly gave his testimony (Re- 
cord, pp. 310, 166); but between those two points its 
history is a blank. As to when it was shown to com- 
plainants, the only evidence is the testimony of the elder 
Gillespie that he did not learn that the draft had gone to 
protest until Monday, the 5th. (Record, p. 179.) And 
for aught that appears, he may have derived his in- 
formation solely from the return of the draft itself, with 
the certificate of protest, which arrived on that day by 
mail, as appears from the fact that Mr. Connelly on that 
day remitted the protest fees as requested in the letter 
accompanving the returned draft, having also on the same 
day obtained complainants’ check for the amount of the 
draft and fees. (Record, pp. 167, 310, 316.) 

Whether complainants ever saw or heard of this dis- 
patch which was received at the telegraph office at the 
Kansas City Stock Yards at 2:30 Pp. M. on Saturday the 
3d, there is nothing to indicate. On the whole, it seems 
probable that the messenger who brought that dispatch 
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The Gillespies, too, though copious in their testimony 
to what they would have done had the delayed telegram 
reached them on Friday, have nothing to say about what 
they actually did in the direction of attempting to stop 
either of the two latter consignments of cattle. If the dis- 
patch was communicated to them on Saturday, they had 
abundant opportunity to do everything with regard to 
the third consignment which they say they would have 
done with regard to the second. Part of this last con- 
signment were not weighed out to Bowen & Co. until 
that day, and, of course, were not forwarded till then. 
This appears plainly by comparing the delivery orders 
dated October 3 (Record, p. 73), Gillespies’ statement 
of the same date (Record, p. 456), and the sale tickets 
signed by the Kansas City weigh master (Record, pp. 
400-463), which correspond in numbers and weights of 
cattle (one or two obvious clerical errors excepted) with 
the statement. If the 815 head of cattle which started 
on the rst could have been stopped the evening of the 
2d,.as Thomas Gillespie alleges (Record, pp. 160, 161), 
or the morning of the 3d, as his father pretends (Rec- 
ord, p. 179), then certainly the 121 head which started 


on the 3d cou'd have been stopped the same day. 


Even if complainants did not get their information until 
Monday morning, it is remarkable that they did nothing 
towards arresting the delivery or even inquiring whether 
some one of a hundred possible contingencies had not 
delayed the arrival of at least a part of the cattle com- 
prised in the three consignments. There is not the 
slightest indication that they did anything of the kind. 

Neither is there the slightest reason to believe that 
they would have done anything of the kind if they had, 
per imposstbile, got the dispatch Friday afternoon. The 
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was presented belween September 30 and October IO, 
(Record, pp. 75-6) “ because,” as he says, “ drafts were 
constantly coming in.” (Record, p. 78.) He remem- 
bers these two only because they were protested. After- 
wards correcting himself, he says they were not protested 
at the time when he saw them (and he does not remem- 
ber that he ever saw them again), but Mr. Rappal told 


him they were going to be. (Record, p. 77. 


In addition to this testimony of Churchouse, so strong 
on the particular point aimed at and so weak everywhere 
else, attempt is made to draw a like inference from the 
fact that complainants gave the Kansas City bank on 
Tuesday the 6th their check for the amount of this sec- 
ond draft. ( Record, p 105.) Louis Gillespie and a brother 
who was not a member of the firm, the latter having 
drawn the check and the former having signed it, both 
testify with a positiveness all but equal to that of Church- 
ouse that they received back the draft ‘at the same time 
that the check was given. (Record, pp. 327-8, 188.) If 
the draft had not been protested until the 5th, it could not 
have reached the Kansas City bank during the business 
hours of the 6th, inasmuch as the first mail leaving Chi- 
cago after noon on the 5th would not reach Kansas City 
until after 6 p. M., of the 6th. (Record, p. 203.) Hence 


the. inference is that it must have been protested on the 3d. 


Apart from the clear testimony of the cashier, assist- 
ant cashier and collection teller of the appellant bank, 
and the evidence of the‘certificate of protest, that the 


draft was received and protested on the 5th, the, story of 
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therefore, that Connelly, who, as he says, was surprised 
and alarmed by the telegraphic announcement of the non- 
payment of the $19,000 and $600 drafts (Record, p. 
325), forthwith demanded reimbursement from the Gilles- 
pies, without waiting for the drafts to come back, or for 
information of the amount of protest fees. The tele- 
graphic correspondence of the 5th (Record, pp. 312, 
313), suggests the inference that Gillespies at first de- 
murred to making reimbursement, and suggested that the 
draft was probably refused because it exceeded the amount 
for which the cattle could be sold,and that Rappals would 
probably be willing to pay the net proceeds. Connelly’s 
dispatch requesting such payment was not received 
at the Chicago Stock Yards till after 3 p.m. (Record, p. 
90.) When the answer of the Union Stock Yards Bank 
came back, showing that Rappals insisted on holding the 
proceeds, it was too late in the afternoon to carry the 
matter farther, if indeed the dispatch itself came to Con- 
nelly’s hands before the next morning. It will be noticed 
that it was not received at the Kansas City telegraph 
office till close upon 4 Pp. M. (Record, p. 313.) But the 
next morning, the 6th, he renewed his demand upon the 


Gillespies and received the check. 


The cogent inference from the correspondence and 
the amount of Gillespies’ check, and the absolutely con- 
clusive evidence involved in the course of the mails be- 
tween Kansas City and the Union Stock Yards, thus con- 
firm the accuracy of the-testimony of the officers of the 
bank, and again illustrate how prone the testimony of the 


Gillespies is to be tinted by the object had in view. 
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he had received it, if not a breach of good faith, certainly 


laid no responsibilty on the appellant bank. 


The letter is in no sort a guaranty. Mr. Connelly did 
not ask for a guaranty, there was no consideration for 
one and the terms of the letter import nothing of the kind. 
In it Mr. Conrad says (Record, p. 84): 

Rappal, Sons & Co. are a tirm in good standing finan- 
cially and otherwise; don’t think they keep much ready 
money in the business, but F. J. Rappal owns a large 
firm near Joliet and is estimated worth $50,000 or 
$60,000. Ile is a man of high character, and has always 
had good credit, even before he had any means. : 

This letter, which was written more than two months 
before the transactions now in controversy, is evidently a 
‘mere statement of opinion, in part confident and in part 
manifestly conjectural. And it shows very plainly that, 
so far as the appellant bank knew, the pecuniary re- 
sources of the firm, directly or indirectly, were not ade- 
quate to any heavy venture or to a prolonged series of 
speculative operations. 

It expresses exactly the opinion which the president of 
the bank afterwards avowed in his testimony. (Record, 
pp. 104, 212.) ‘The testimony of the cashier is to the 
same effect. (Record, pp. 233-4-) And except that 
the money value of the elder Rappal’s property may have 
been somewhat overestimated—it is expressly stated in 
the letter to be matter of estimate merely-—the statement 
appears, by the testimony of the elder Rappal himself, to 


have been substantially correct. (Record, pp. 105-6.) 


It should be noticed that Rappal’s testimony relates to 
his financial condition on or about the rst of October: 
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faith but also the substantial accuracy of the representa- 
tions made by the appellant bank on the 2oth of July, 


ISSs, 


The complainants against whom we appeal have come 
into a court of equity with a claim of which equity has 
no jurisdiction and which is, moreover, confessedly  ficti- 
tious. Upon their own evidence, the most they can pre- 
tend is that by a search into the facts which they have 
falsitied in their bill and done their best to disguise in their 
testimony, the court may be able to find some ground of 
equitable relief. If the court sees fit to make such a 
search it will find that, of all whom they have made de- 
fendants, they have a demand against the elder Rappal, 
not against his sons nor against the partnership of Rap- 
pal, Sons & Co. This demand they cannot make out of 
him, because of their own twofold negligenec, first, in al- 
lowing him unwarned to carry on his speculative ventures 
in conjunction with Bowen and James to a loss beyond 
his resources, when they had undertaken the duty of keep- 
ing the accounts and had the means always in their hands 
of ascertaining the exact condition of the business; and, sec- 
ondly, in lending the money for the purchase of the cat- 
tle now in controversy, without securing themselves up- 
on the cattle by taking bills of lading and attaching them 
to their drafts. Their suit and their decree is simply that 
the penalty of their negligence shall be transferred to the 


appellant bank. The ground of fact for involving the 
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Counsel for appellant, The Union Stock Yards National 
Bank of Chicago, objects to the allowance of al motion for al 
mandate in said cause. Ile has received notice from counsel 
for appellees of an intention to make a motion for the issuance 
of said mandate upon Monday, January sth. There is no 
necessity for any extraordinary haste. 

\ petition for rehearing was immediately prepared after the 
opinion of the court was received by appellant's counsel. It 
was filed at once during the holiday recess of the court and is 
now pending. The petition for a rehearing was filed in good 
faith and not for delay, which is neither desired nor desirable 
for the appellant bank. It is not, however, desired by us, nor 
do we think it proper, that a mandate should issue during the 
pendency of said petition: 
| Epwarp O. Brown, 

Counsel for The Union Stock Kards National Bank. 
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‘The references are to the paves of the Record as printed.’ 


Appellees’ counsel have in their Brief expended a good 
deal of labor in the endeavor to prove that their case comes 
legitimately within the equitable jurisdiction of the Circuit 
Court. They do not, however, appear to have any clear 
and consistent notion of what that case is, but seem to for- 
get that whatever title (if any) they may have to relief 


of whatever nature depends on the truthfulness and per- 


tinence of the allegations of their bill, and that they are 


not at liberty to take up their position upon any vague 
suggestions which, after the issue has been made up, it 
may suit their purpose to gather from the testimony of 


their witnesses. 
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some way, whether expressly or by implication, consented 
to undertake the trust (which in fact they had expressly 
refused), there was no trust in favor of the plaintiff, and 
he had no right in the money more than any other cred- 


itor of the remitter. 


The case of //al/ vy. Marston, 17 Mass., 575, cited on 
p. 12 of Appellees’ Brief, in which it was held the action 
would lie, differs from that of Williams v. Everett 
in the very point on which the latter turned. The Massa- 
chussetts court sav (p. 579): 

* In that case there wasa positive refusal of the agent to 
act according to the orders of the person who remitted 
the money, except so far as to receive the contents of the 
bill. The ditficulty was to establish an implied promise 
against an express denial. In the case at bar there was 
no refusal, but the orders were received and acted upon 
in everything but paying the plaintiff, and there was an ap- 
parent acquiescence in the orders of Bradford.” 

Obviously there was no actual privity between the 
claimant and the depositary in this case more than in the 


other. 


In the case of Vales v. Pel/, 3 Barnw. & Alderson, 643, 
also cited in Appellees’ Brief, one Ingram had sent to the 
defendants a bill of exchange ( which was afterward paid ) 
for the purpose of taking up a dishonored acceptance of 
his own: and, on the application of the plaintiffs, who 
were the holders of that acceptance, the defendants had 
refused payment to them. The case was declared by 
Chief Justice Apporr to be identical in principle with 


Williams v. Everett. WS says (p. 645): 
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In this case of Szms v. Brittain also, the trouble was 
not so much with the form of the remedy as with the 
substance of the claim. A like claim was set up by the 
same plaintiffs in the case of a bankrupt banking firm 
with which Gribble had made similar deposits (ex parte 
Gribble, 3 Deacon & Chitty, 339), and was first heard 
by the Vice-Chancellor, who, on careful consider- 
ation, directed the bringing of an action at law, “ for the 
* purpose of ascertaining what claim the other part-own- 
ers” than Gribble « had to this fund in the hands of the 
+ bankrupts.” (p. 345.) That action resulted just like 
that of S7ms v. Brittain, and the result was accepted by 
the Court of Review in Bankruptcy, after full argument 
and advisement, as decisive of the whole claim in equity 
as wellas at law (pp. 343 & 344, 345): and it was or- 
dered that all dividends on the fund be paid over to Grib- 
ble’s executors, the other part-owners being remitted to 
their rights as general creditors of his estate. (p. 346.) 
One of the three judges, Sir J. Cross, was not quite clear 
as to whether there was not some equity in their favor, 
but expressly disavowed any intention of dissenting from 
the judgment. (pp 344 & 345.) 

Appeal was taken to the Lord Chancellor, who 
atlirmed the decision, as appears by a remark of Lord 
Justice Knicur Bruce, during the argument of Boden- 
ham v. Hoskyns. (2 DeGex, Macnaghten & Gordon, p. 
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We have already (Appellant's Argument, pp. 29-31) 
sufficiently pointed out the distinction between the present 
case and that of the Centra/ .Vational Bank v. The Con- 
necticut Mutual Life Insurance Co. (104 U.S., 54), on 
which appellees’ counsel mainly rely. It is vain for them 
to say that, “the depositing of the money in the bank ” 
by Rappals ** was not in any sense an embezzlement, and 
‘only became a fraud by the attempted misapplication,” 
when their bill says that it was « the duty of Rappal, Sons 
+ & Co. to hold said proceeds subject to your orators’ 
‘order, or to deliver to your orators the proceeds of said 
« sales” (Record, p. 2), and.**to hold the same distinct 
« from their private funds ~ (p. 12); and that, neverthe- 
less, “the said Rappal, Sons & Co., without the knowl- 
“ edge or consent of your orators, deposited the same in 
* the said Union Stock Yards National Bank /o their own 


- account and credit.” (p. 2.) 


What appellees’ counsel have to say about trustees and 
resturs gue trustent is totally irrelevant to the case made by 
their bill. A legal title in the trustee is an essential element 
in every trust; and the language of the bill most explicitly 
and studiously negatives any title whatever in Rappal, 
Sons & Co. to the money sought to be recovered, and 
makes them, with regard to it, mere servants of the com- 


b 


plainants. The use of the word “trust” once or twice 
in the bill, as amended, can have no effect to counteract 
the particular description of Rappals’ functions, which the 
bill gives. 

On the other hand, in all the equity cases cited in this 
division of Appellees’ Brief, there is more or less of legal 
title in the defendant to the money sought to be recov- 
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In Pannell». Harley, 2 Collyers Chancery Rep., 241, 
i ited cri iy 12 of App lees orn # there was ey dently ill 
express trust, and an undoubted legal title in the trustee 
who made the misappropriation, and consequently in the 


hankers who received tt 


Bodenham v. Tloskyns, 2 De Ges, Micnaghten & Gor- 
don. go 4. ¢ ited on pape 13 of Appellees’ Brief, was alse 
evidently a case of express trust, the check in question 
having been drawn by Parkes, the trustee, in favor of 
his private account, upon the account which he kept with 
the defendant bankers as such trustee under the title of 
the Rotherwas Estate Account. The bill to compel the 
bankers to refund “ is filed Hy the ces/u Juc (rust; the 
legal title to the wmpaired tund being in the trustee, 
Parkes, who alone had any right to draw upon the 
bankers on a unt of that fund. - Unquestionably,” 
saves Vice-Chancellor Kixperstry, © it was the account 
~ of }’ irkes inal the Darke ra were (0 look to Parkes as the 
“only person entuled to draw upon that account.” (21 
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In Airkpatrick v. .W Donald, ts Penn. State, 307, (re- 
ferred to on p. 10 of Appellees’ Brief), the court say (p. 
Ge): 

« Whether in this State the legal tribunals ought in the 
exercise of the chancery powers recently conferred, to 
ussume cognizance of those cases where the action for 
money had and received affords a full remedy, it is not 
now necessary to consider, though certainly there can be 
no objection where the equitable remedy is more conven- 
ient, as, for instance, where an account 1s incidentally re- 
quisite. But where the trustee has duties to perform 
other than of mere disbursement, a technical and contin- 
uing trust is presented, which can be satisfactorily treated 
only in equity. Of this the present is a pregnant example, 
which imperatively calls for the powerful and plastic 
hand of a chancellor to administer the various and con- 
flicting interests that have sprung up.” 

Obviously this case is no authority for the present pur- 
pose on the question of jurisdiction. The Circuit Court 
here found no need of any accounting, nor do the com- 
plainants ask of the appellant bank any “duties other 


than of mere disbursement.” 


In Pennell v. Deffel, 4 De Gex, Macnaghten & Gor- 
don, 372, the suit was brought to appropriate to the pur- 
poses of an express trust, money which Green, an official 
assignee in bankruptcy, had standing to his_ personal 
credit in two banks, and which was claimed by his per- 
sonal representatives, but which was derived from assets 
of bankrupt estates entrusted to him in his official capac- 
itv. One of the accounts, though not so designated, had 


been avowed by him to be his official account. 


The case of Frith v. Cartland, cited by appellees’ 
counsel from 2 Hemming & Miller, 417, will be found 
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session of neither claimant when the controversy arose, 
and having come in part into that of the assignees in 
bankruptcy solely for the purpose of this proceeding. In 
addition to this, the fact that part of the fund was sull in 
possession of a third party, the bank in which Edwards 
had deposited it, and the room for question as to whether 
a large part was Edwards’ money or that of Frith & 
C’o., arising in the first place from their having accepted 
his drafts, and thus ostensibly entitled him to the pro- 
ceeds, in the second place, from his having immediately 
mixed the proceeds of those drafts with money admitted 
to be his own, and finally from the transformations to 
which he subjected the greater part of the money thus 
obtained —all this might well throw a doubt upon the 
plainness and completeness of any remedy which could 
be had at law, and might thus justify the resort to a court 
of equity, where all the questions could be readily ad- 
justed in a single proceeding. Obviously there is in the 
case now in hand nothing analogous to these considera- 


LIONS. 


In Varet v. NV. Lusurance Co., 7 Paige, 360, speak- 
ing of an action at law for money had and received, the 
Vice-Chancellor says (p. 564): 


+ The remedy there may be difficult and doubtful io 
these respects: whether it should be undertaken in the 
joint names of the complainants, or upon the ground of a 
partnership in the cargo insured: whether it should be 
prosecuted in the name of Roulet as the surviving part- 
ner of Icard and Mumford in the adventure, or whether 
the claims of the complainants should be treated as sev- 
eral and distinct interests, requiring three several suits for 
aliquot parts of the $5,Q00. To avoid these doubts and 
difficulties, | am disposed to say this court will entertain 
jurisdiction upon the present bill.” 
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was put upon the ground that it was unnecessary for the 
plaintiff to come into the court for a discovery of facts. 
* * * But it is not so in the case under review. 
The appellants against whom the claim is made are the 
original parties, and the bill calls upon them to answer 
under oath the allegations in the bill for the purpose of 
@ - affording the necessary evidence, and also calls upon them 
to discover the amount paid to them upon the certificate 
issued. It appears to me, under such circumstances, we 
are not at liberty to infer that the party could make the 
necessary proof to recover at law in an action for money 
had and received, and on that ground to say the bill 

should have been dismissed.” 

The President of the Senate (p. 512) sustains the 
equity jurisdiction on the grounds stated by the Vice- 
Chancellor; and the Chief Justice says (p. 514): 

«There are many subjects of judicial investigation over 
which the two courts have concurrent jurisdiction. This is 
one of them. Whether the arrangement is a wise one or 

~ not, must be left to the legislature.” 

So far as the courts of the United States are concerned, 
the legislature has spoken in accordance with the sug- 
gestion of Chancellor WAtwortn; and these courts will 
not take jurisdiction in equity where a complete and 
adequate remedy can be had at law. 

It is obvious that none of the difficulties attending an 
action at law in the case of Larel v. The New York Insur- 

ance Co, exist in our case: and the difficulty as to proof has 
practically ceased to exist in any case since the rules of 
evidence have been changed so that discoveries and in- 
spection of documents can be had as_ readily at law as in 
equity. 
We may remark that in the case of JVare/ v. 
The New Dork Insurance Co., there was an objection, not 


mentioned by the courts. to proceeding at law, in that 
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Before examining the views put forth in the second, 
third and fourth divisions of Appellees’ Argument, on the 
questions of fact involved, it may not be amiss to notice 
their fifth proposition, which would seem to withdraw 
those questions for the most part from the consideration of 
this court. It will be seen, however, that this proposition, 
that in chancery cases where the evidence is conflicting, 
‘this court will not attempt to disturb the finding of the 
“court below” ( Appellees’ Brief, p. 33), is contradicted 
by all the authorities which appellees’ counsel cite in sup- 
port of it. On is face it is utterly unreasonable; it would 
amount to very nearly the same thing as denying any 
appeal at all on questions of fact. It is only in cases 
where the conflict is such as to make it impossible to 
reach any certain conclusion on the disputed questions, 
and the mind is shut up to a choiee between two doubt- 
ful positions, that the finding of the court of first instance 
is acquiesced in. This is not at all such a case. On no 
material question of fact is there any room for doubt 
when all the evidence is considered; on scarcely any is 
there any real conflict of testimony. 

The statement of the learned counsel for the appellees 
reverses the true state of the case. There is very little 
conflict of testimony as to questions strictly of fact. But 
there is great discrepancy in the conclusions of law which 
witnesses and counsel draw from the facts. And it is 
very largely in these that, as we submit, the learned 


judge who decided the case has erred. 
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of testimony on this point. On all other matters, what 
. ‘was actually done in pursuance of the agreement, what 
action the appellant bank took, and what information it 
had, there is practically no contradiction among the wit- 


7 Nesses and documen'!s. 


J In Parker v. Phelte place, % Wallace, 684, there was a 
conflict of evidence and some room for doubt; but this 
court considered the proofs independently, and, of its own 
judement, came to the same conclusion as the Circuit 


Court. The opinion says (p. 659): 


+ We agree that there is ground for suspicion that the 
purchase was made by the friends and for the benefit of 
Kdward Seagrave, the debtor, but concur with the court 
that the weight of the proofs is otherwise, and the bill 
prope ‘rly dismissed. The question upon the assignment 
to ie padi ike is so intimate ‘ly connected with fhe 4 ansaction 

¢ have just examined, that the conclusion arrived at in the 
one must control that in the other.” 


=~ 


In Lytle v. Arkansas, 22: Howard, 193, this court con- 
sidered in detail the conflicting testimony, and Mr. Justice 
Carron, delivering the opinion of the court, says (p. 206) 


+ Our opinion is that the athdavits on which the occu- 
pant entry was founded were untrue in fact and a frand 
on the register and receiver, and that Cloyes had no dona 
~ fide possession as tenant of the tinner’s shop, within the 
true meaning of the act of 1830. We are also of the 
opinion that the athdavits are disproved as respects the 
fact of cultivation in 1829. ‘There was no garden culti- 
vated in that year, adjoining or near to the shop. To say 
the least, itis quite doubtful whether there was such culti- 
vation east of the Quapaw line; and the State courts hav- 
ing found that there was none, 7 ¢s our duty to abide by 
their finding, unless we could ascertain from the proof that 


[1]. 


Coming now to the questions of fact, appellees’ counsel 
are mistaken in saying, on page 14 of their Brief, 
that it is not denied that the order for the delivery of 
the cattle in question was “transmitted to Rappal, Sons 
«& Co. for the purpose of turning the cattle into their 
+ hands as commission merchants for sale for ‘he account 
of A. yf Grilles pre & Co., lo the extent of the purchase 
‘money paid by them.” The last clause of the propo- 
sition is denied by appellees’ own bill, which says (Record, 
p>. 2) that they shipped the cattle to Rappal, Sons & Co., 
‘to be sold on commission for the account of your 
“orators, no qualifying words being added, and says 
further that the wet proceeds of the sale (no mention being 
made of the original purchase money) were to be held 
by the Rappals subject to the order of complainants, or 
delivered to them. 

Not to dwell on this, we not only deny but (we sub- 
mit) have proved that the consignment was not for ac- 
count of Gillespies at all. ( Appellant's Argument, pp. 40 
$3. 47°59. 79-75). 

The learned counsel in saving ( Appellees’ Brief, p. 16) 
that the accounts of sale rendered by Rappal, Sons & Co. 
-tite that the sales were “for account of A. J. Gillespie 
“& Co.” have unaccountably overlooked an important 
clause in the heading of those documents. Reference to 
pp. 329-331 of the printed Record will show that the 
sales are described as © for account of A. 3. Gillespie X 


‘Co.. acc. Bowens” or * Bowen & Co.” 


te i am 


1g 


the truth of our contention, that Gillespies relied for re- 
pavment entirely upon the resourees of the elder Rappal 
ind his partners at Kansas City, and that the drafts were 
drawn by them simply because that was a part of the 


business which thev undertook to do. 


as 


Hlow utterly appellees’ counsel have failed in their at- 
tempt in the third division of their argument ( Appellee’s 
Brief, pp. 18-21) to state the true effect of the evidence 
is to the agreement under which the consignments to 
Rappal, Sons & Co. were made, will appear by reference 
to Appellant's Argument. pp. 70-82. Among their 
errors are, omitting to distinguish what Thomas Gillespie 
testifies of his own knowledge from what was told him 
by his father; and to notice that the witness James had no 
Know ledge, and did not pretend to have any, of the con- 
tract under which the business was carried on, and had 
evidently never thought of the questions propounded to 

m until just before he came to give his testimony: leav- 
ny out of account the knowledge of the arrangement, 
which the vounger Rappals derived from conducting the 
business under it during the whole time that it was in 
force: and, tinally, disregarding the corroborative docu- 
mentary evidence to which we have referred in the cited 
wassages of our Argument. 

Due consideration Being given to these things, it will 
war that the pr sponderance of evidence is quite the 
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stitution, where deposits, checks, drafts and collections, to 
immense amounts are constantly crowding upon each 
other, each in its several department, so that unless they 
were all disposed of with the utmost promptness, 1n ac- 
cordance with a preestablished routine, halts and special 
inquiries being made only where the plainest necessity 


exists, the business could never be got through with 


The circumstances under which the appellant bank re- 
ceived the money which appellees seek to get away from 
ty have been already discussed on pp. 106-113 and 131 
148 of Appellants’ Argument, with a closer conformity to 
the Record—if it is not: immodest to sav so—than appel- 
ives’ counsel have found practicable. It may not be 
amiss, however, to call attention here to a few of their 


pl Tat Ipal errors. 


‘ 


1. Inthe first place, the appellant bank was under no 
obligation to the Kansas City bank to do anything more 
than the duty imposed by law upon any bank receiving 
paper for collection, except what may be inferred from 
the fact that it had been customary to give the Kansas 
Citv bank telegraphic notice of nonpayment. The as- 
sertion that the Union Stock Yards Bank was bound to 
make any investigation in regard to paper received from 
the Kansas City bank more than from any other bank, is 
purely gratuitous. 

If the custom of giving telegraphic notice of nonpay- 
ment was made known to Gillespies—of which we have 
no evidence beyond the, testimony of A. J. Gillespie— it 
was not done with the know ledge or consent of the Union 
Stock Yards Bank, and created no obligation of that bank 


to the Gillespies. 
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tice required by law whenever a draft was not paid; if 
anything more than this be meant by the words * prompt 
notice to the parties liable to be injured thereby,” those 
words also are unsupported by evidence or authority. 
All this is pointed out on pp. 135-137 of Appellant's 
Argument. 

It will be noticed that the drafts against consignments 
of cattle were not ordinarily for the proceeds, but for 
advances, being drawn and frequently received before 
the cattle arrived, and of course before it could be known 
what they sold for. This appears from the fact of Rap- 
pal, Sons & Co. having to borrow continually from the 
appellant bank to pay such drafts. (pp. 43 & 96 of 


printed Record. | 


3. Inthe third place, the correspondence, such as it 
is, pointed out on page 24 of Appellees’ Brief, between 
Rappals’ deposits on the 2d of October and the draft ar- 
riving the same day, was accidental and raised no pre- 
sumption of any connection between the two. There was 
far from being any regular course by which drafts came 
inon the same day that cattle were sold. More fre- 
quently, as we have already pointed out, the draft came 
before the cattle did; sometimes it came later, as was the 
case with complainants’ draft for $19,000, which did not 
reach the bank until Monday the 5th, whereas the pro- 
ceeds of the cattle, against which it was drawn, had been 
deposited on Saturday the 3d, as appears by pp. 57 
and 58 of the printed Record. Moreover, on the 2d of 
October, when the deposit of $6,649.50 was made, Rap- 
pals drew two checks of $4,548.60 and $1,145.72 re- 


spectively, neither of them in favor of the appellant 


syrvoby alle that these checks 
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}. Fourthly, in saving that the officers of the appellant 
bank intentionally withheld the customary telegraphic 
notice of the nonpayment of the $6,200 draft, the learned 
counsel fly in the face of all the evidence. This fully ap- 
pears by Appellant's Argument, pp. 133-135. That 
there is no reason to suppose that the delay in sending 
this telegram had any practical effect is shown on pp. 
153 160 of the same Argument. 

The assertion that the bank took * the responsibility of 
+ holding that draft until the next day, contrary to instruc- 
tions,” is also an utter misapprehension. No draft was 
ever returned until the day following that on which it was 
presented: and the draft in question was treated like 
every other, with all the expedition practicable and all 
that the law requires. (Appellant's Argument, pp. 
131 133. 135.) The instruction (given only by being in- 
cluded in the Kansas City bank’s printed letter-heads), 
* Do not hold items for convemience of Vvour ¢ ustomers, 
but in case of nonpayme «t protest and return promptly 
‘unless otherwise instructed.” cannot reasonably be con- 


strued as requiring any more. 


s. The doctrine that because a commission merchant 
who had been permitted to overdraw his account for the 
purpose of making advances on consignments, has de- 


wood the overdraft, and has de- 


— 


posited enough to make 
clined to pay a draft which had come the day before for 
an amount much smaller than that of these deposits, 
the managers of a bank transacting a daily business of a 
million dollars, whose customers are principally com- 
mission merchants every day making such deposits and 
refusing such drafts, must suspend that customer's ac- 


count and, waiting three hours on a Saturday afternoon 
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done on the business day preceding that on which the 
telegram from the Kansas City bank, quoted on p. 26 


of Appellees’ Brief. was received. 


7. [tis not quite accurate to sav, as appellees’ coun- 


sel do on page 27 of their Brief, that the appellant “ bank 
shad been carrving an overdraft for Rappal, Sons & Co. 
“fromthe 4th day of September, or about 30 days.” 
Reference to the list of balances (between pp. 468 and 
$00 of the printed Record ) wil show that the overdraft 
of September 4th had been covered more than a dozen 
Limes Ove! by subsequent deposits, but that some eleven 
additional overdrafts of considerable. amounts had been 
allowed on as many different days between that date and 
the 2d of October. This fully corroborates the testimony of 
the president and cashier of the appellant bank, that dur- 
ing all this tume the Rappals had been obtaining frequent 
overdrafts to make advaticc payments on cattle, and after- 


wards depositing the pron eeds whea those cattle came to 


, 
* 


he sold. 


S. The following assertion, on p. 28 of Appellees’ 
Brief, is hable to convey a very erroneous impression: 
+ On Monday, after the $19,505.62 draft had come to the 
“hands of the Umion Stock Yards bank. no communica- 
ww tion was sent to the Kaasas Citv Bank, although it was 

‘known quite early that. the draft would not be paid, 
“until a telegram of inquiry had been received.” The 
time which appellees’ counsel speaks of as “ guite early ~ 
was shortly after ten o'clock, when the Umion Stock 
Yards Bank opened. One of the Rappals then told the 


cashier that they were expecting a draft for $19,000, 


29 


9g. Appellees’ counsel suggest, on p. 29 of their Brief, 
that the statement of the vounger Rappals to Mr. Wash- 
burn, on the sth of October, that the cattle in controversy 
belonged to Bowen & Co., was so improbable in view of 
the fact that all consignments had been delivered on orders 
from Gnilespies (as he could tind out by investigation at 
the office of the Stock Yards & Transit Co.) and that the 
drafts were drawn by Gillespies, as to put the bank upon 
inquiry. What might be found by an investigation which 
has not been made, Is not matter to put any one on inquiry. 
\nd the orders in question, which would be seen not te 
have originated with Gillespies but only to have passed 
through their hands, would not have shown anything 
more than the fact, that they had acted as forwarders. 
ut Rappals had in their own office, and may very prob- 
ibly have shown to Washburn, what was much more to 
the purpose, the long series of Gillespies’ own statements 
all showing that the com-'gnments were on account of 
Bowen & Co., and the scale tickets from the Kansas City 
Stock Yards showing that Bowen & Co. were the real 
purchasers. (Appellant's Argument, pp. 42 & 43, 49.) 
These documents would have fully justified the contidence 
which Washburn, from his previous acquaintance with 
the Rappals, was disposed to place in their representa- 


tions. (Appellant's Argument, p. 147.) 


10. The story on page 29 of Appellees’ Brief, of a 
veneral settlement on the gth of October, when Rap- 
pals’ deposits were applied in part to make good their 
overdrafts and in part upon their overdue note of $7,000, 
and a new note of F. J. Rappal, Sr., was given for the 
balance of the $7,000, is for the most part imaginary. 


The overdrafts, as we have already pointed out, were re- 
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12. What was done after the money in controversy, 
had been transferred to the appellant bank, 1s no part of 
this case; but appellees’ counsel are mistaken in imagin- 
ing that there is anything in it to throw doubt upon the 


vood faith ether of the bank or of the Rappals. 


In the first place, the opening of a new bank account in 
the name of L. L. Rappal, trustee, could wrong nobody. 
The embarrassment of the elder Rappal through his un- 
fortunate Spee ulations, and the controversy in which the 
younger Kappals were not unlikely to be involved with 
the Gillespies, constituted no reason why they should not 
continue to serve those who might wish to employ them 
in selling cattle on commission: while they did constitute 
a reason for keeping the meney to bé received and used, 
clear of all danger of complication. There is no reason 
to believe that, apart from this disputed claim of Gillespies, 
Rappal, Sons & Co. remained in de ot to anybody. No- 
body connected with the bank could have been silly 
enough to imagine that the new arrangement affected one 
out of past transac- 


Way or the other its rights arising 


tions. 


The letter of the Kansas City bank, dated October 6, 
an extract from which ts given on pp. 29 & 30 of Appel- 
lees’ Brief, could not in the ordinary course of the mail 
( Appellant’s Argument, pp. 132, 162), have been received 
by the Union Stock Yards bank until the 8th, on which 
day it was answered. The answer is perfectly truthful, 
and could have no tendency to mislead the Kansas City 
bank, though it is somewhat reserved, as common pru- 
dence would dictate so long as the auzmus of the inquiry 


was not clearly apparent. The evidence which we have 
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The principle of law on which the right of the appel- 
lant bank to the money which Gillespies are seeking to 
get away from it, immovably rests, viz.: that the receiver 
of money or negotiable paper in payment of a debt, in 
the belef that 1 belongs to the person who cIVeS it, ac- 
quires a title good against all the world, has been entirely 
overlooked by appellees’ counsel. who have not a word 
to say on the decisions of this court and other tribunals of 
the highest authority which have been cited in support of 
this) proposition and of the kindred doctrine of the 
banker’s hen, on pp. 113127 of Appellant's Argument. 

Of the cases which they do cite in support of their 
contention that the appellant bank is not entitled to keep 
this money, some are decisions of courts of the State 
of New York declaring a peculiar doctrine on the rights 
of holders of negotiable paper, which has been expressly 
rejected by this court. © Others bear only a remote anal- 
ogy to the present case, while others still have nothing at 


all to do with it. 


In Pennell v. Deffel, 4 De Gex, Macnaghten & Gordon, 
372, there was nodispute with either of the depositary 
banks. (BP. 383.) The controversy was entirely as to 
who was entitled to receive the balances which the banks 


were ready to pay 
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The Cuse oT |. } l/, we Vi The lime) wan Natronal Pauk, 


32 N. Y.. 1. 18 no more in point There the bank asserted 
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‘The court say (page 10): 


The bank defendant has no len upon this money and 

oes not claim to have, and no claim is set up in the an- 

wel Nor does it appear that any one else has. If Van 
\len and Rice | the depositors | had given a lien for value 
Lipo this monev. o1 had obt mine al loan upon the appat- 
ent owners! y? of itm any Wall, the rights of the parts 
helding the clam may have been superior to those of the 
plaintiff. No such claim is set up or shown. .: 28 
v between the plaintiff and Van 
Vien and Rice: the former claims the money and the lat- 


The question Is) en! rel 
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Anatchbull v. Hallett, Law Reports, 13 Chancery Div.. 
696, which, in its bearing on another question, has already 
been noticed on pages 102 to 104 of Appellant's Argu- 

ent, has nothing to do with this branch of the case, no 


juestion having arisen as to the bankers hen or nght ot 


b a | . 


kv parte Arngston, Law Rep.,6 Chance. Appeals, 632. 
s no ty noe on ans question involved in the present 
sf TI e decision was that where a customer had, be- 
des tis private account with the bank. two others desig- 
ited respectively as Police Account and Superannuation 
Fund. and the bankers knew that he was county lreas- 


uld not of their own mouon apply credit bal- 


es on these two accounts. to make good overdrafts on - 
s private account. This seems a truism, and Lord Jus- 


James introduces his decision with the remark (page 


~ 
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~ a 


638): « This case has been argued with a courage, a 
“pertinacity and a learning which it has been melancholy, 
“in my judgment, to see thrown away upon a case so ut- 
“terly hopeless.” We have had no idea of contending 


for anv such power ina banker. 


In Pannell vy. /lurley, 2 Collyer’s Chancery Reports, 
241, Hurley and Whitter, bankers, were required by 
Vice Chancellor Kxicirr-Bruce to refund, with interest, 
L308, which one Davy had to his credit as trustee of 
Pannell’s estate (the account being headed, * Henry Pan- 
« nell’s estate, per Joseph Davy, trustee.”) and against 
which he drew checks as such trustee, and directed those 
checks Lo be placed to the credit of two accounts of his 


own. on which he was indebted to the bank. The dects- 


ion was based on a tinding that the bankers had direct 


knowledge of the trust. In argument it was said by 
complainant's counsel: + Independently of the heading 


‘+ of the accounts, it is shown by the witness Leigh, that 
- thev had direct notice of the trust.” On which the Vice 
Chancellor remarked: “If the only notice to the bank- 
‘ers had been the ttle of the account, this might have 


* been a case of more dithcultv.” (p. 243.) 
In his decision the Vice Chancellor said | Pp. 244): 


= Mone is due from A to B, in trust for C. 13 is in- 
debted to A on his own account. A, with ku nvled ee of 
the trust, concurs with B in setting one debt against the 
other. which is done without C's consent. Canit be a 
question in equity whether such a transaction can stand: 
There is nothing more in the case than that. The debt 
ef £300 and a fraction remains due from Hurley and 
W hitter to the trust estate.” 


Nia naghten X (sor- 
7 sent from our case. in) that the 
nformed beforehand that the 


Porkes transferred from the 


iS Tel hy >< but belonged tO the “ 
|’ rybycat Vici they not only knew that Parkes 
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facts that Vice Chancellor Kinp- . pe 
Phis decision is very fully re- - 
Law low Reports, N.S. Chancery, S64. ' 


nkersin therr own minds, or even j 
‘ . 
foot had been so. treated the ~w 


fit had been the private account 


ir. Part the question is whether they had a right 
i right to sav knowing from 
placed to that account was Mr. 
that any balance standing to the é 
i! i! my time was Nir. Bodenham’s f 
uld make such an arrangement with 
' ny time. they should be at liberty 
i to the credit of that account, 
moof the balance of the debit stand- 
ate account of Mr. Parkes. It appears to 
principle of equity, thev had no right 
tome that itis not a question whether 
tme when the check was drawn tor the 
.. j ' nad a rigni ren) LO Allow that check Lo be 
edit of the other account. but whether 
“ ever to make an arrangement with 
Parkes to that effect: whether they had a right to say 
ver should so deal with them as to make his 
core ittany time hable to be appropriated to 
7 e private deb:s of the receiver to the bank- ; 


| as uit tistied that upon all principles of equity 


-, 


“?. . ad 


Again (p. 873): “Iam constrained to arrive at the 
conclusion that the bankers, although I must exonerate 
them from any deliberate inte ntion to commit a robbery, 
or commit a fraud, sull were not only parties to the. simple 
fact of the transfer, but were parties to the fraud in ques- 
tion, in this sense, that they were aware of the circum- 
stances which made it a fraud in Parkes to make the 
transfer to his private account, and being cognizant of 
that, and having been cognizant of it before the time 
when the account was opened under the name of 
‘The Rotherwas Account, and being cognizant of it 
throughout, they coacur in a transaction the effect of 
which is that, for their own pecuniary benefit an act 1s 
done by Parkes which ts a fraud upon the plainuft.” 


The Vice Chancellor thus tinds the defendants guilty of 
little less than a fraudulent conspiracy to take the plaint- 
iff's money for their own benetit. [fhe had not been 
satistied of this, his view of the case would have been 


very different. Tle savs (p. S69 


= ° 

have been made by the counsel for the defendants, that as 
between banker and customer. in a naked case of banker 
and customer, the banker looks only, to the customer in 
respect of the wecount opened in that customer’s name: 
and whatever checks that customer chooses to draw the 
banker is tochonor.  //e 7s nol to inquire for what pur- 
pose the customer opened the account; he ts not to inquire 
shal the moneys are that ave paid into that account, and 
he is not to inguire for what purpose moneys are drawn 
yul of that account; that is the plain general rule as be- 
tween banker and customer. — 


* | entirely agree with many of the observations that 


lt is clear that the Vice Chancellor rested his decision 
in /rodenham v. Lloskyns explicitly on the very feat- 
ures in which it differed trom our case —not upon any 
mere concurrence of circumstances which might suggest 
inquiry, but upon express knowledge of the rights of the 


third party and a definite intention to defraud him. 


Lord Justic sol \ppeal took .a 
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dec ree, Lord 


Macnaughten 
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it the time of the 
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deposit that the Overseers of the Poor had recovered 
judgment to a considerable amount against the drawer of 
the check. The court held that the Overseers were en- 
titled to recover from the bank the amount of the check 


+ after deducting Langhorne’s commissions.” 
They say (p. 351): 


The title of the appellants to the credit in the bank 
necessarily overreaches the claim of the bank to set off 
against that credit the debt of Langhorne, that credit with 
the bank having in its creation imparted to the officers of 
the bank full and distinct notice that it arose from the 
debt of Cooke's estate to the appellants. On the face 
of the check collected by the bank, it was for money 
that Langhorne was to receive as the agent of the ap- 
pellants. The appropriation of it by Langhorne to the 
payment of his private debt would have been a_ gross 
breach of trust: and the bank, or its oflicers, consenting 
to such appropriation, with full notice of the trust, would 
be participant in the breach of it and chargeable as if no 
such appropriation had been attempted. 

(p. 348) The well settled principles of law entitle a prin- 
cipal in all cases where he can trace his property, whether it 
be in the hands of the agent or of Tits representatives or 
assignees, to reclaim it, w/ess it has been transferred bona 
fide to a purchaser of tt or assignee for value, without 
HNOLICE. 

Here the existence of * full and distinct notice,” not 
mere matter for inquiry, is expressly mentioned as one of 


the grounds of the decision. 


frith v. Cartland, which has already been referred to 
on the question of equity jurisdiction, has, on the merits, 
no relevancy to the present case. There was there no 
one pretending to be a dona fide holder of the fund in 
controversy, by transfer for value from the defaulter. As 


to some parts, however. of the money which Edwards, 
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. staryte | to ralse money, and innocent in- 
hold them againt the consignors: but while 
n bis hands. or in the hands of his trustees” 
issienee for the benetit of creditors | * as in the 
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de payment 
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l/ ledmsnistrators, } Washington, IOS. 
lel case to the Chesterfield Manufact- 
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ise of VWerri// \ The bank of Norfolk. IQ 
eR vhich hus been already clisc ussed if our 
mnief (p. 27) in connection with the question 
Lamson. the factor, had turned over to 

s the note in question, and had procured the 
fit at the bank at their request and with the 

t should be entirely for their benetit, though the 
whom he sent with the note to the bank: omit- 
hem and mistakenly said that the wecom- 


sired for the benetit of the factor him- 


self. The placing of the proceeds to the factor’s credit 
was a mere mistake or oversight; and as nobody had 
given any sort of consideration on the faith of the error, 
the court justly held that the money was not attachable by 
a stranger for the factor’s debt. The bank made no 


claim on its own account. 


Hlogan v. Shorb, 24 Wendell, 458: Moore v. Clement- 
son, 2 Campbell, 22: Baring v. Corrie, 2 Barnw. & Al- 
derson, 1 37, and Fish v. Aempton, 7 Manning, Granger 
& Scott, 687, are all cases in which the question was as 
to the right of one purchasing goods trom a broker or 
factor to set off against the price a personal debt of the 
broker or factor to himself. They have no relevancy to 
our case of a recerpl of money en deposit from a factor. 

The business of Rappal, Sons & Co. being what it 
was, the presumption would have been that any cattle in 
their hands were there only for the purpose of sale for 
money. [But their business being what it was, largely 
that of making advances on cattle before selling them, 
there was no such presumption with regard to what 
money they might have. The probability would be that 
at least the greater part of it was in every sense their 
own. Especially had the appellant bank the right to 
presume so, when it had made a regular practice for sev- 
eral years of loaning them money to make just such ac- 
vances, with the understanding that it should be repaid 


out of the proceeds of the cattle when sold. 


In expressing their gratification that justice and equity 


have so evidently been done by the decree appealed from 
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STATEMENT. 

This is an appeal from a decree of the United States Cireuit 
Court for the Northern District of Illinois. rendered on the 25th 
day of May, LISS7, in favor of the appelleos. decreeing that the ap- 
‘pellant pay appellees the sum of S26.955.00 for money deposited 
with them by Rappal Sons & Company. livestock commission mer- 
chants at the Union Stock Yards in Chicago, proceeds of cattle 
consigned by appellees to Rappal Sonus NX Company for sale and 
sold by them, which proceeds were deposited by said Rappal Sons 


~& Company in said Bank to their own credit. ( Reeord 61-02. ) 


The bill sets up that the complainants are citizens of the State of 
Missouri and the defendant. the Union Stock Yards National Bank. 
is a corporation, organized under the laws of the United States, and 
located at the Union Stock Yards in the Town of Lake, Cook County, 
[linois: thateomplainants were, on the Ist day of October, 1SS5, the 
owners of 1.065 head of cattle, and thereupon shipped the same to 
Rappal Sons & Company, commission merchants at the Union Stock 
Yards in Chicago, to be by them sold for the aeeount of the 
complainants. and the proceeds thereof to be held by said Rappal 
Sons & Company, subject to the order of complainants, and that it 
thereupon became the duty of said Rappal Sons & Company to sell 
said cattle for the account of complainants, at the Union Stock 
Yards aforesaid. and after deducting freights advanced by them and 
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PX PONSeSs, and their commissions, to hold the proceeds subject to the 
complainants order, or to deliver the same to complainants ; that on 
the Yond dav of October, TSS5. said Rappal Sons WA Company sold 
at the | nien Stock Yards aforesaid, for the account of complainants, 
13h head of said cattle for S664 50. and that the net proceeds of 
such sale. after all proper deductions were made, amounted to 
SV. ss0.25. which the sail Rappal Sons & Company, without the 
know lecture or consent oft complamants. (onl that day deposited in the 
eaid Union Stoek Yards National Bank. for their own account and 
eredit: that afterwards, on the Srd day of October, 1885. the said 
Ticapopoeel Swors «A Compan sold of sete cattle, for the account of 
eomplainants, SLO head of snid cattle. for the sum of SZO.547.33, 
amt that the net peeve mis thereof, after making all proper dledlue- 
tions. were STOOL which the said Rappal Sons & Company on 
~ Bins ma without the consent or knowledge ot complainants, 
ddeqeesitedt thie score bank for their own account ana crectit: that 
tterw I< con or about the 6th lay of October. ISS5. the said 
It ppl Ssoms aA Corny any saved of seitil enttle pe head, for the Sul 
S208 52. the net proceeds of which. after all proper deductions, 


tend 1 SPS 24. which the siti Rappal Sons & Comyprmny on 


that « vithont the consent or knowledge of complaimants, de- 
f » the same bank to their own account and credit: the total 
nt of moneys so deposited aggregating $24,257.21, which the 


nts claim was their money, the proceeds of their cattle 


shipped as aforesaid 
7 complamants further set Ny) that on the 5Oth clay of Septem- 
er they drew on Rappal Sons & Company forthe sum of SO.ZSL. 10. 
nticipation of proceeds of said sales. and caused a draft to be 
nt to the sand Lnton Stock Yards National Dank for colleetion, 
which reached sanl Bank before ‘LN of said cattle were solidi: and’ 
fterwands. on the Ist dav of October. IS8S5. drew a further draft 
yur “ | Rappal Sons a Company, on account of the proceeds of 
cat «ales of cattle. for the sum of S1U.505.02. which was also sent 
ts the Lnion Stoek Vards National Bank for collection, and reached 


- i Bank before any of saul eattle were sold: that afterwards, on 
thee . 31 lav of Oetober, Psso., complainants drew a further draft on 
eanl pont Sons W 6 COPELPMATEN. Ctl aecount of the proceeds of sat 
chich draft was also sent to said Union Stock Yards National 


Hank for eolleetion. and reached said Bank before the last bunch of 
. tthe were sold. and no poart of the said drafts were pei, but 
rer returned protest “i, npn the «clrreetion of said Union Stock 
Yanis Nat | Bank: that sand Bank had notice that the MOneVS 


- leqesited were not the monevs of Rapypal Sons A Company, but: 
evs of complainants. on account of which sand drafts 

that the sant Bank knew at the time said proceeds 

rere | ite the eredit of Rappal Sons & Company that said 
« plaes! to the ere dit of Rappal Sons A Company were the 

PVs on mypininants beat that the \ held the Same on aecount of 
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over-drafts or other indebtedness claimed by said bank to be due to 
it from said Rappal Sons & Company: that after the return of said 
drafts protested, complainants notified the Union Stock Yards Na- 
tional Bank that the moneys deposited as aforesaid were the moneys 
of complainants, and.that Rappal Sons & Company had no interest 
in them, and also served upon the said Bank a written notice, ex- 
plaining to the Bank how the moneys were received by Rappal 
Sons & Company, and demanded the payment of the moneys so de- 
posited in said Bank to the complainants ; but that the said Bank 
refused to pay said money or any of it to complainants, and claims 
the right to hold the same for its own use, 

The bill charges and claims that the same Union Stock Yards 
National Bank holds said money in trust for complainants, and 
ought in good conscience to pay it to the complainants, and asks 
the court to deeree that the said Bank is a_ trustee holding said 
moneys in trust for the benetit of the complainants, and that said 
Bank be adjudged and decreed to pay the entire amount to com- 
plainants, ete. (Record 3-10. | 

The case was heard on bill. answer, replication and voluminous 
evidence, by Hon. Walter Q. Gresham. by whose order the decree 
appealed from was entered. ! 

L pon the decision of the case. Judge Gresham delivered an 
Opinion, containing a sufficiently full statement of the faets and 
questions Involved in the case, and we here msert the same: 


“OPINION, 


 Gillespte. et mall 
"Vs, 
‘Union Stock Yards National Bank. et al. \ 


‘Hon. Walter Q. Gresham delivered the opinion of the Court. 
* May 20, ISS%. 

‘A. d. Gillespie, Louis J. Gillespie and TL E. Gillespie, under 
the firm name of A. J. Gillespie & Co.. were doing business as 
‘livestock commission merchants at Kansas City. They brought 
‘this suit in equity to recover the net por weeds of three consign- 
‘ments of cattle shipped by them from Kansas City to LJ. Rappal 
‘Sons & Co... at Chicago: Rappal. Sr., selected the cattle at Kansas 
‘City. caused them to ‘be weighed, presented the weight tickets to 
“ Gillespie & Co... who paid for and ship ype the cattle to Chie “ALO, 
‘Two of the Gillespies swore that the contract with the senior Rap- 
‘pal was that Gillespie & Co. should ship the cattle as their own: 
‘and have control of them until sold at Chicago and paid for. — In 
‘this they were fully corroborated by the witness James. The 
‘senior Rap pal on the other hand. Swore that such was not the ar- 
‘rangement: that the agreement was that the Gillespies should 
‘furnish the money for the purchase of the cattle, which they did, 
“and ship them as the property of Bowen & Co.: and that Gil- 
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, | receive a specific amount per car for their advance- 
‘ vr FP 
Lorna! « two sons swore that the contract was‘as their 
fiexl: tbeut tl ulmitted that all they knew of the 
. t+ their father had told them. 
this t* 4 there tan sytiare conthiet between the two 
i; lames on one side, and the senior Rappal on the 
| orbit the evidenee on this pronint is against the 
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~The Stock Yards Bank was familiar with the mode of doing 
‘business at the Stock Yards. It knew that Rappal Sons & Co. 
‘were engaged in receiving cattle from shippers, and selling them 
‘at Chicago. When the Bank received the ticket for the first ship- 
‘ment (and the other shipments were disposed of in the same way ) 
, showing the weight anel price, it knew, of course, that the money 
‘called for by that ticket represented cattle that someone had ship- 
‘ped to Rappal Sons & Co. for sale. If the Bank did not know 
‘this. the facts fairly pat it upon inquiry, and it eould and should 
‘have ascertained whether Rappal Sons & Co. owned the cattle and 
‘the proceeds of their sale before appropriating them. 

we lurthermore, the failure or refusal of Rappal Sons & Co. to 
‘pay the first draft) the Bank knowing the business in which they 
' Were ehoaged Wiis notice tothe Bank that this firm Wiis probably 
‘behind with some shipper. if indeed it did net know the shipper 
‘was Gillespie & Co, 

* Rappal Sons & Co. being indebted to the Bank for over-crafts 
“and on past due notes at the time the first draft was presented and 
‘protested for non-payment, it is safe to assume that the officers of 
‘the bank then clict what business Hhie’hi would he expected to do 
‘under such cireumstances. How natural that they should then 
say to Rappal Sons & Co. * We want to know what this means, 
“You are indebted tous: explain this) thing, Whe shipped the 
** “CALLIC ierainst which this draft was arav in Under whit circum- 
‘stance were they shipped to vou’ Ts this vour money. or is itthe 
Prpe peer \ of Sore one else? 

But as already stated it is not materia’ whether at the time the 
Bank claims to have appropriated the money it actually knew the 
‘rolution that existed betweon Rappal Sons & Co. and Gillespie & 
"aah. Be if knew Tony mitieh tw be jo rinitted te make ihe ippropria- 
“tion as Horninst Crillespie WX Co, Whe pericl for the cntthe anal shipped 
‘them under the agreement already stated, 

‘in view of Lisrpopral Sons & Coos indebtedness to the Bank. here 
‘itis stgnificent to Seth the least that it delaved for 24 hours or 
“anere to notify the bank at Kansas City which had discounted the 
first draft. and sent it to the bank here for collection. that the 
‘clraft liad been protested fer hon-pavinent. 

The evidence shows that previously, the bank here had never 
‘failed to send to the Kansas City Bank prompt notice by telegraph 
‘of failure or refusal to pury anny draft which the latter had = sent 
here for collection. This was the first fathure on the part of the 
‘bank here. to send immediate notices by telegraph to the Kansas 
City bank in aecordanes with the litt rs instructions, 

* The HECESSITN for suet; notice was obvious, A draft Wiis usually 
“drawn agatnst each shipment of catfle at Kansas City. and this 
“«dratt was discounted by the bank there, and sent to the bank 
‘here for collection, «Prompt notice by telegraph to the Kansas 
‘City Bank of non-payment would afford the latter bank. and the 
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party, into whose hands the trust fund has come, to compel such 
person to account for the money, on the ground of a constructive 
trust which equity will declare and enforce. 

One of the grounds of equitable jurisdiction in such cases is that 
there is no such privity between the cesfiu: que trust and the party 
who has received the trust funds, as will sustain an action at law. 
The principal authority on which the bill in this case was filed is 
the case of National Bank v. Life Insurance Company, 104th U, 

The English cases bearing upon the question are carefully ex- 
amined in the opinion in that case; also some leading cases in 
American Courts, and it seems to be settled so far as this Court is 
coneerned, that in eases like the one at bar the Court will take 
jurisdiction in equity and give the proper ruling. 

The jurisdiction in equity in that case seems to have been based 
mainly upon the fact that there was no privity between the bank 
where the deposit was made and the cesta: que trust who claimed 
the fund. Although as between a banker and a depositor the bal- 
ance due on the account is only a debt, yet, as said in that case, if 
the money deposited belonged to a third person and was held by 
the depositor in a fiduciary capacity, its character is not changed by 
being placed to his credit in his bank account. That a cestui que 
frost may trace funds or property held in trust for him by a trustee 
into the hands of a third party, affected with notice, and reach that 
fund by a bill in equity, is well settled. 

Where the action is direct, between the cestui que trust and the 
trustee, the common law remedy seems to be considered as complete, 
and even though the fund was a trust fund and equity has jurisdic- 
tion in matters of trusts. the party will be required to seek his 
remedy at law. This, however, has never been held in any case 
where the trust had passed into the hands of a third person, who 
had not agreed expressly or impliedly to hold the subject of the 
trust for the benefit of the cesf/a que first, 

The distinction between cases of trust and where equity will take 
jurisdiction, and where it will not because there is a remedy at law, 
is ve rs clearly explained by Mr. Pomroy in his work on equity 
Jurisprudence e at Section 12S, Vol. 1. 

“In cases (he says) where the remedy is a mere recovery of 
money and the legal remedy would be complete, sufficient and cer- 
tain. a concurrent jurisdiction of equity will not be maintained, even 
to reeover money held in trast.” This doctrine he applies to that 
class of cases where the right of recovery is based upon the viola- 
tion. of a contract creating the trust. 

In all eases however where a trust fund has passed from the 
hands of the trustee, and the ces/u: que trust seeks to impress such 
fund with the trust in the hands of a third party, the same author 
lays down the rule to be that a Court of equity will take jurisdie- 
tion. and that it suits to recover a fund impressed with a trust by 
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mstruction in equity, jurisdiction will be taken in equity even 
though an action of assum psit might lie. 

It may be questionable whether an action of assumpsit would lie 
in this Court ip any such ease, but in all cases of the kind just in- 
dieated it is clear that equity will take jurisdiction. The authorities 
ty. this effect are numerous See cases cited under this head. and 
expecially Varet +s _— = oe oe Gg Page, itd: Kirkpatrick v. 
MeDonald. 11 Pa. State. 3S7: New York Ins. Co. v. Raulet, 24th 
Wenmdall otto 

It seems to us very clear that the question of the right to main- 
tain this bill so far as jurisdictional grounds are concerned, 1s a 
ettled question in this Court: but it was seriously contended in the 
(‘ourt below that the ease of National Baul rv. Life Jusnrance 
foompany Sapra was distinguishable from the ease at bar in two 
prine bpoeal particulars 

First In that the moneys were deposited in the bank in. that 

with the fall knowledge of the Insurance Company who were 
seeking to recover the same, whereas in the case at bar the deposit 
was without the consent of the appellees, 

Second In that the agent in that case opposed the application of 
thy leoprosat hey wis of set-off Hhyphon ‘A debt due from him tothe bank: 
‘ reas in the ease at bar Rappal Sons A Company were consenting 
to the set-off 

It is impossible to see that these circumstances in any respect 


listineruish the cases If these cireumstaneces are to be considered 
f any foree at all, they make the case at bar stronger in its 
piities than the National Bank ‘. Insurance Co. CiSe, 


lt wis contended however mn the Court below that since the Cist 
made on the bill was that the deposit in the bank was without the 
consent of the complamants, and since the application was attempted 
te be made of this fund to pay the over-cdrafts of Rappal Sons & 
f COPED pore TD by their consent. the cnase was really one of larceny or 
embezzlement on the part of Rappal Sons & Company, and if the 
bank ¢ wok thy rhetae with: notice, thes were recelvers of stolen 
property. and therefore an action at law would lie. Whether such 
» argument will be urged before this Court, we do not know. 

by way of anticipation. however, we suggest that even if such was 


the character of the transaction, jurisdiction In equity would not be 
Teotodl the reby Phis is not a ease in which specific chatlels ean 
be fellowed. but a ease in which monev has been deposited and 


mixed up with moneys of the depositor, and in which the depositing 
f the money on the bank was not in any sense an embezzlement. 
mionty became a fraud Ib the : ttempted misapplication, 

In every case where jurisdiction in equity has been taken, notice 
has been proved as against the party receiving the trust. and in 
every case the parting with the trast fand was in viclation of the 
trust. and vet it was not thought that an action at law would lie. for 
these reasons. or that jurisdiction in equity was affected thereby. 


, 
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[f the argument urged in this regard is sound, then the cases 
holding jurisdiction in equity, notwithstanding those circumstances 
are so numerous, that the question of jurisdiction is settled and 
must stand on the principle of sfare decisis whether defensible by 
sound reason or not; but this position is altogether unsound, because 
it is a question to be inquired into as to whom, in equity, this fund 
belonged and because the fund is made up of moneys that have no 
ear mark. but which can nevertheless be traced = on principles 
of equity. 

The principles and distinctions which we contend for as support- 
ing the jurisdiction im equity are held in numerous cases. to some 
of which we call especial attention, for purpose of illustration. 

In Sims. ef al. ve Brittain. et al, 4th Bo & A. 375. A. B. and 

others were owners of a ship in the service of the East India Com- 
pany. “BU was managing owner and emploved “C™ as his agent 
for veneral purposes, amongst others to recetve and pay moneys on 
account of the ship. Upon a receipt signed by *B™ and one of the 
other owners, “ A“ received on account of the ship 2.000 pounds, 
and places it to “Bs” credit as managing owner in “C's” book, 
“C™ being “Bs” banker. It was held that “C.” as the banker of 
‘BO had received the money as such and was accountable to = B” 
for it in law. The Court held that there was no privity between 
“C™ as the banker of *B™ and the other part owners of the ship. 
and henee a common law action would not lie. | 

In the case of Williams ve. kverett, ith Kast, 542. B™ residing 
abroad remitted bills to “A & Ce. his bankers in London. with 
directions to pay amount of bills in certain portions to “A” and 
other creditors of "BO =X" & Co. refused to aet upon these in- 
structions, and although they received the hmount clue on the bill. 
they did not pay “A It was held that no action at law could be 
sustained by “A™ against "AT & Co. 

Since the defendants never assented to hold the money for the 
use of AL” it was considered that by fuplication of law they held 
it for the use of = B.” | 

Su again in) bales r, Bell. o B. A Ald. fy Ae. . acceptor of i bill 
of exchange whieh had been dishonored. transmitted to “X" another 
bill, the proceeds of which were to be employed in paving the dis- 
honored bill. It was held that the holder of the dishonored bill 
could not maintain an action at law against *X.° beeause =X" had 
not agreed with the holder of the bill to hold for his use the amount 
of the seeond bill. 

These are cited to illustrate a large class of cases bearing upon 
questions of privity as a necessary element in an action at law. and 
this class of cases has been approved expressly by this Court. as 
settling the doctrine that an actron at law cannot be maintained in 
any case where money has been received by a party who ought not 
in good conscience to retain it. but who has not promised expressly 
or impliedly to account for it to the real owner, or to any third per- 
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wen It is saul that there is “an exception where the case is such 
that the real party im interest to the fund may maintain an action of 
tre S) iss or trove! ard mat in such cHise Waive the tort and maintain 
mn action for mone, lial ane received, Such cases are referred to 
iy lst Chitty’s Pleading. L1lz. Perkins, 16th American Edition. 
These cases are not really exceptions. They stand upon altogether 
different principles, No action of trespass ol trover could be main- 
tained’ with regard to Mme y deposits. 

Upon a careful analysis it will be found that there are really no 
exceptions to the rule that an action at law cannot ‘be maintained 
where there is no privity between the parties and where money 
fonds are sought to be reached. The apparent exceptions are cases 
where obalte ls have been transferred by a trustee in violation of his 
trust to some person who has received the same with notice, and 
who upon demand has refused to deliver the same to the real owner. 
I) «neh cases it has been held that the real owner may waive the 
tort and bring an action for money had and received. 

Phere are some cases also where as to MmoneVvs in.the hands of a 
thir purty r remedy it law lies heen afforded: but in every such 

we at will bee found that the preePsaon receiving the Money hac re- 

veebot onder cireamestances that raised iin nuplied promise, Such 

we was Plall ¢ Marston, 17th Mass. 579%. In this ease A.” 
being a debtor of “Bo in the sum of SL.S500,00, and also of “C™ 

the sum of SHHOL00) and bemg abroad, remitted to "B™ a bill of 
exchange for SL(WO.00, with directions that from the proceeds he 
shronlel pay “€ the sum of SZOOLOO at its maturity. ~*“B” received 
payment of the bill, but neglected to pay “C™ as directed and gave 
him no netice of the remittance. It was held in that case that * B™ 
was linble te 4 for the SZOUL00 in an action for money had and 
received. on the ground that = BU was flo he considered as having 
‘f eopele Peete etepouiey conned for tawe nnderlaken lo perform what vais 
ponested of him in the letler enclosing fhe bell, A ease of this 
kimd very « learls itlustrates the force of the general rule, 

Phe following cases illustrate more directly the grounds upon 
shich equity has taken jurisdiction in cases where a trust m_ the 
form «of rene rtie’\ lias prissec into the hands of the third person. . 

t Pennell 4 Havley. INGO), Yul ( ‘ol. be Be If i. Pannell 

uted a conveyance of his real and personal estate to three 
trustees, ( lark Bisse] sarned Davie. The trustees sion after opened 
n account with Skinner, Brown & Company, Bankers, which was 
iL vlenl Panne i] Listate (‘lark. Bussell WN Davie. Davie being 
mdebted to the bank on his own account in the sum of 71) pounds 
mi upwards, and on yount account of himself and others in the sum 
f£ 250) pounds and upwards, and having 30S pounds and 12. shill- 
nos standing to his eredit on the trust account, drew two checks 
ywainst the account for the respective sums, and directed those 
checks to be placed to the eredit of the two other atcounts. <A_ bill 
wes filed for each of these sums by Pannell and his creditors 
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against the Bankers, and they were adjudged to pay the amount of 
those cheeks back to the trust estate. 

In the case of Bodenham v. Hoskyus, 2nd De G. Mo N. & G. 908, 
one Parks as agent and Receiver for an Estate. opened an account 
with the bank in the name of the Estate. He also had an account 
with the same bank in his own name. Parks drew a cheek for S24” 
pounds and afterwards, upon a trust account, deposited it in the bank 
to the erect of his own private neccount. ana afterwards overdrew 
his personal aecount and became insolvent. The persons interested 
in the estate filed a bill and the Court adjudged that the banker pay 
back the amount so transferred to the private estate of Parks. 

In the case of Pannell vr Deffel. 4th Deo Mo d& G. 372 Green, an 
official assignee in bankraptey, opened an account with the Bank of 
England in his own name, in which he deposited all moneys re- 
ceived by him, whether as assignee or on his own private account. 
He also kept a similar account with the London Joint Stoek Bank- 
ing Company, each account being in his own name. He died leav- 
ing a considerable balanee in each of said banks to his credit. and 
it was alleged against his executors and disputed by them that the 
vroenuter pour of these funds belonged to his trust. and his successor 
in office filed a bill against the executors. which was matntained. 
The Chancellor in decreeing in favor of complainant says: “Itis. I 
apprehend. an undoubted principle of this court. that as between 
costing que lrus! nicl trustee, nel all parties claiming under the 
trustee otherwise than by purchase for valuable consideration, with- 
ont notice, all property beionging to the trust. however much it may 
be changed or altered in its nature ©: character, and all the fruit 
f such property, whether in origimal or altered state. continues to 
bye subject to or affeetod bry the trust.” 

ln the ease of Frith vr. Carilan, 2ud Th ad ML 419. the plaintiff 
hac endorsed eoertain bills to one hulwards, whe converted them inte 
cash and mixed the money with his own. 

A till was filed to trace the funds and sustained. 

There are numerous enses holding similar doctrines some of 
Which have been cited under our [st port. but we doe not think it 
necessary to extend comment. becanse no case can be found where 
equity has refused to take jurisdiction to reach a money fund, 
which without the consent of the cesia:r que frust has been trans- 
ferred by the trustee to another. 


The allegations of the bill to the effect that SZ4.257.21 deposited 
in the appellant bank im various amounts from the 2nd to the 6th 
of Oetober, [ISS5. imelusive. by appeal Sons & Company to their 


own account, were the proceeds «of cattle consigned to them as com- 
mission merehants-for sale at the Union Stock Yards. Chicago, Lils.. 
by the app ‘lees, anil for their account, are established bevond COl- 
troversy, 
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Whatever may have been the arrangement under which A. J., 
(iilles~ie A Co paid for the cattle in controversy, it cannot be fair- 
iy claimed that there is any real controversy in the record over the 
fart that nypMon pea ny for the ot ie cattle they were turned over to A. 
J. Gillespie & Co.. and by them shipped to Chicago and «delivered 
te Rappal Sons & Company as commission merchants, and that the 
procemis were deposited by them in the appellant bank. the cattle 
were itt fact contracted for by r. J, Rappal, Sr.. bither oon 
hi< own account, or on account of himself and Bowen James, who, 
secording to the claim of defendants, constitute the firm of Bowen 
& Co. or on account of Rappal, Sons & Co., but whatever may he 
the fact mm this regard. the cattle when contracted for were pail for 
by A. J. Gillespie & Co.. ander some arrangement with F. J. Rap- 
pal. Sa What that arrangement was, we will «diseuss under the 
next hen ‘ 

lt ix not denied that under the arrangement. whatever it) was. 
weig hit hills of the cattle were delivered to A. J. Crillespe & Co.., 
amd apon them A J. Gillespie & Co. pail for the cattle andl received 
wm order on the Union Stock Yards & Transit Co, of Chicago, to 
which Corporation the cattle were consigned, according to the CUus- 
tom of business. which order was endorsed by A. J. Crillespie & Co. 

ml transmitted to FL 4. Rappal Sons & Company for thé purpose 
csf trrnity the eattle into their hands as commission merchants, for 
sale for the account of A. J Ciillespie A Company, t» the extent of 
the parchase money pant by them for which they drew drafts and 
rceti fies! a Jj Rapyal Sons A Company, ; 

Pr BE. Gillespie ( Reeord 222) speaking of the first bunch of cat- 
the (145 head) testified that they owned the cattle: that ‘they were 
in the possession of A. J. Gillespie & Company; that they drew a 
draft. which is Exhibit D.. ( Record 604) on Rappal Sans & Com- 
pany for the cattle. and shipped them to Chicago, consigned — to 
tappal Sens & Company. to be sold on commission; that they 
homght these cattle from A. J. Snider & Company on the 30th of 
September DSS5, at a net cost of S6.226.40; that they shipped them 
te» 4 hicage on a rate ball te Snider X Company, to be turned over 
to Rappal Sons & Co. for sale. and drew against them the amount 
f the draft. ( Exhilnt By. SO.ZSL. 10. whieh was arrived at by de- 
ineting from the original eost, (S6,506.40). the haek freight. 
smonnting te SZSO.) and adding S4.70 exchange. 

Hy, SAV speaking of the bunch of S15 head of cattle ( Reeord 
"35. that on the first of October. TSS). they bought 35 ears of 
eattle from Snider A Company anil (Juinlan, Montgomery A Com- 
peers ))6CUheads) beimy from Snider A Compan and 440 from 
(Juinian Montgomery A Company, the net cost being SPOOL OY, 
od with exchange added, (S1L4.00)), making SPO 505.0% for which 
they drew their draft on Rappal. Sons & Company, and shipped 
th anrne te Rappal Sons <A Company to he sold for 
the account of AL 4. Gillespie & Company. like the other bunch of 
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He likewise testifies to the purchase of 121 head of cattle, giving 
a check in a similar way for $920.67. (Record 227 to 229), and 
that they were shipped in a similar way to Rappal Sons & Company 
for sale on commission, for the account of A. J. Gillespie & Com- 
pany. All this testimony is corroborated by the testimony of A. J. 
Gillespie. ( Record 293 to 207). The drafts drawn on Rappal, 
Sons «& Company for the proceeds of these cattle are shown in ex- 
hibits D. FE. & FF. ( Reeord 604 to 60S), 

The orders received by A. J. Gillespie & Company upon the 
purchase of these cattle, and upon the endorsement of which the 
cattle were turned over to Rappal Sons & Company, as commission 
merchants, for sale for the account of A. J. Gillespie & Company, 
were produced by George T. Williams, Secretary and Treasurer of 
the Union Stock Yards and Transit Company. 

To illustrate in this connection the method by which the consign- 
ments were made, we here insert the orders relating to the cattle im 
controversy, by which it will appear that A. J. Gillespie & Company 
took the eattle into their POSSeSs1On and control and consigned them 
us they claim. 

First) Lol. 
* Office of Andy J. Snider XW Co, 
Srock Yarps, Kansas Crry, Mo.. Sept. 20. DSS5., 
Union Stock Yards & Transit Co.. U.S. Yards. Tl: 

Please deliver to A. J. Gillespie & Co. 1 car cattle shipped via 
Han. & St. Jo. Ro R.. consigned from Barfott to us. 

Yours truly. A. J. SNIDER. & CO” 

Endorsed on the back is the following: ‘Deliver to Rappal 
Sons & Co, <A, J. Gillespie & Co. Rappal Sons & Co, J.C." 

“Oflice of Andy J. Snider & Co, 
Srock Yarps, Kansas Crry, Mo.. Sept. 30, DSSS, 
Union Stock Yards & Transit Co... U.S. Yards, Il. 

Please deliver to A. J. Gillespie & Co. 7 cars cattle shipped via 
(. & A. R. R.. consigned from Drumm to us. 

Yours truly, A. J. SNIDER & CO” 

On the back is the following: “Deliver to Rappal Sons & Com- 
pany. A, J. Snider & Co.  Rappal Sons & Company. J. H. 
Rappal 

Second Loft. 


 Othice of Andy J, Snider & Co. 
Srock Yarps., Kansas Crry. Mo.. Oet. Ist. LSS». 

Lt nion Stock Yards & Transit Co.. U.S. Yards. Ills: 

Please deliver to A. J. Gillespie & Co. 16 cars cattle shipped via 
Han. & St. Jo. R. R.. consigned from H. C. Co, to us. 

Yours truly, HANAFORD ©. CO.” 

Endorsed on the back is the following: “Deliver to Rappal 

Sons & Co. A. J. Gillespie & Co. Rappal Sons & Co. J.C." 
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The same witness testified that the proceeds of these sales were 
deposited in the Union Stock Yards National Bank on the dav the 
sales were made. 

He further testifies in regard to the first lot of cattle, the gross 
proceeds of which were 36,640.50, that it was either paid in check 
or in dupheate sale ticket, which is usually deposited in the bank 
andthe bank collects it of the man who buys the cattle. (Ree. 103), 

He shows from his deposit book a deposit on the second day of 
October of S6.7OS.S4. which he says includes the gross amount 
received for the 133 head of cattle on that day. (Ree. 104.). He 
savs he sold the SLO head of cattle as follows: = 353 head to Nelson 
Morris. 436 to Armour. J. O'Brien 13. Union Rendering Com- 
pany 2 Quiney Stock Yards 6. And that Nelson Morris paid for 
933 head of cattle by duplicate sale tickets; that Armour paid for 
in the Union Stock Yards National Bank, and which were collected by 
the 450 head of cattle by duplicate sale tickets, which they depecita 
them: that they de sposited the proceeds of that sale, SPO547.: ee 
the Union Stock Yards National Bank by checks and sale tic el 
above stated, on the 3rd of Oetober, ISS5. and that the total amount of 
his cleposits on tant day were S23.200.85. (See Record 105 to LOT). 

He testifies also to sale of 122 head of cattle, being the third lot. 
te L. B. Doad & Company, at $2,068.92. for which he received a 
check and deposited it in the Union Stock Yards National Bank on 
the Oth clay of Oetobor. DSSS. 

There is no testimony in the case contradicting ihe evidence 
which has just been cited. and we conclude that we may assume for 
thie par me of this case. absolutely, that those cattle were consigned 
by A. d. Gillespie & Company to Rap pal Sons & Company, as com- 
mission merchants, for sale for the account of A. J. Gillespie & 
Company; that they were received by them and sold. and the pro- 
coeds to the amount of S24.257.21 were deposited to the credit of 
Rappal Sons & Company by Rap pal Sons & ompany. in the Union 
Stock Yards National Bank, in various items from October 2nd to 6th 
a and that by the method in which the business was done A, 

). Gillespie & Company acquired legal control of the cattle for the 
wampuse of their protection. necording to whatever may have been 
the contract between them, and F. J. Rappal. Sr. 

So far there is really no ground for controversy, 

The real dispute is as to whether A. .I. Grillespie A Company in 
paving the purchase money for these cattle and receiving them 
into there custody, as they did. and in shipping them under their 
orders to the Union Stock Yards. and in turning them over to 
Rappal Sons & Company as commission merehants to be sold and 
accounted for by them, did so in pursuance of an arrangement by 
which they were to hold the possession‘and ownership of the cattle 
until they were paid, or whether they did it as appellant claims, in 
pursuance of an arrangement by which A. J. Gillespie & Co. were 
to take charge of the detail of ship ping said cattle for a considera- 


YATIONAL BANK VS 


» LPL Tes 


| 
thre rryceree’ fon the pry ment of the 


*? . me oe? . i ever Yr rT 7. ; ie! aeerurity e 


_ 


BO Beccos » Oh ttle were pat in the control of A. J (rillespre WV 

i “et rm. =. aso. mier ? rhe over to Rappal Sons A 
‘ | — _ merehanta for enie fart the acount of A. J. (iitlis- 
4 wd reberts of «ale were made to A. J. Gillispie & (*om- 
hain Sone & Co. on that basis. and drafts: were drawn 

apheead Of — a hd seem bighils mmprobable that all thos 


the face of the matter these ciretim- 


P ” ‘ base Qhage clevdertte cot thee TTTOALTE by which \- J. 
; ‘ ret ; 7 oroteet themselves en account of 
‘ theeos f the ourchase monev of the eattle® 
itl 
| fo faslleomper A fomperny ane he J. 
Raed ss vorenenee of which A. 4. Gillespie & Company paid 
+ 6 tion in substance that A. J. Cillespié® A 
- aan seeftl tirerr «clratts were paid 

ite. @) , «¢ flores te lire? contradiction om the evidence: 

‘ . wf ’ rete leorrete fey 7 veer asl pepe in 
‘ . @4 ‘ Tatiees Theral fi ib TEL tt irrahgemeha on behalf 
th Mr. Rapoeal. Sr. to de business for him in April. 
<* thet Me Reagoeal Sr. came to him and sand he wanted to Hyun 
+? fos Pete Pee etpee smel that hie wanted th make ur. 
¥ +. th, berg \ J. Ceabhe sprhe, ter pean for the eattle antl to 
ts Rappal < hoase in Chicage Mi (iillespie testifies 
‘ . a Oe rere ¢ lrew stvht «irafts against the enttle to gest 
To tof them. and were to hold the eattle as theirs until 
=. ere | ml that they were to receive twenty -five cents 
| fom .f vy the business which was afterwards changed te 
< that Rappal went on buving cattle under this arrange- 
' rking the seale tickets im such wavy as to direct A. J. 
(jilleemie A Comaganany te pav for the cattle: that A. J, Crillespie WN 
: regent boenet thes ttle in their own tame, subject ta their orders, 
rin te Chicane Ti kept an aecount in each tran- 
» craft~« for the balance of the account. and that 
‘ | or byt e cattle which were shipped. billed through on 
, lan order on the Stock Yards Company in C'hica- 
¥ four ¢ io fears which corel ! thy \ enelorsed over te Rap- 
_——a the eattle to be sold by them on commission. 
: ' re pant. the enttle were to be thems. (that is. 
bere “sis A € companys omed af thes were hot prertel, the cattle 
lehomwed te A. 4. Cillespae & Company: that the arrangement was 
Siem? thee rere 7 becoled thee tthe until thes erent their One y - that 
thes tthe were always in their possession The parties they bought 
from wave them onmters on the Stock Yards. and that all the time the 
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He also says that by the direction of Mr. Rappal, Sr.. the ae- 
count was kept in the name of Bowen & Company; that Mr. Rappal 
yvave as a reason, that he didn't want the commission men to know 
he was shipping cattle, and that he had a man by the name of 
Bowen with him: that he wanted the cattle handled in that name. to 
keep it seperate, and keep the people from knowing that Rappal 
Sons & Company were shipping cattle, and for that reason the 
trades or transactions were always designated as the Bowen & Com- 
pany transacions, in order to keep them seperate from others, 
| Reeord ZSU: also Ree. 302). 

Mr. T. E. Gillespie. a member of the firm of A. J. Gillespie & 
Co, testifies that Mr. Rappal reported to him the arrangement 
made between Rappal and the Senior member of the firm of <A. J. 
(iillespie & Company, as follows: 

That he. Rappal. had made arrangements for A. J. Gillespie & 
Company to pay for the cattle bought by litmm. ane they were to get 
twenty-five cents a head for the cattle. and to ship them to Rappal 
Sons & Company: that A. J. Gillespie WX Company were to pay for the 
cattle and ship them to Chicago and hold them in their name until 
they were paid for: that Rappal said that he (Rappal) would buy 
thi cattle nel A. J. Gillespie WN Companys were to pray for them for 
the said commission of twenty-five cents a head and ship them to 
Chieagve. and hold them in their name and make crafts on Rappal 
Sous & Company: that they were te ship to Rappal Sons & Com - 
pany as COMMISSION merchants and A. J. Gillespie & Company 
were to draw on each buneh of eattle for the cost of the same: that 
Rapped said he didnt want the account kept in his name as he 
didn t want aay of the other commission mercnuants to know that he 
was in the shipping business, and that he had a man by the name 
of Bowen. and he had made arrangements with him todo business in 
his name. and Keep the aceounts in their books m the name of 
Bowen & Company. This witness further testifies that they com- 
menced paying for and shipping cattle under their arrangement 
with Rap pal in April. ISS5: that they would bay a bunch of cattle 
hor Rap prea from COMMISSION bern. anc that the ‘vy would be weighed 
in the name of Bowen, and the price would be marked on the hes k 
of the weight ticket. and that the ticket would be taken to the office 
of the man they boaght of, aml their bookkeeper would make out a 
bill and on that bill and ticket A. J. Gillespie & Company would 
pav for the cattle and reeeive an order for the cattle from the man 
thes bought of. and thereupon A é. Grillespie AY Company world 
ship them to Chicago, giving Instructions to the Railroad Company 
in regard to them: that those transactions were kept. so faras Rap- 
pal was concerned, as accounts relating to Bowen & Company: that 
the course of business was to draw against such cattle and against 
Rappal Sons & Company. for the cost of the cattle. the drafts beimg 
discounted at the Kansas City Stock Yards Bank and sent to the 
Lnion Stock Yards National Bank for collection. ( Ree. 245. 251). 


ai ruHFr UNION sTock YARDS NATIONAL BANK VS. 


Thix witness further testifies as to the method of doing business 
that weigh tickets would be furnished them by Mr. Rappal marked 
sometimes Wo P. B. and sometimes the word Bowen, to signify that 
tie price on the weigh tickets was correct ' Reeord Pol to 24 ). 

It ix claimed by the ippellant in this case that there was a firm 

f Bowen A Company com posed of I. J. Rappal, Sr. member of 
Rappal Sons & Company W. P. Bowen and Milton James. | 

Whether <ach « firm existed or not is not Important in this case, 
the «aesthon being. s« far as this proposition is concerned whether 
1 J. Gillespie & ¢ ompany had the legal right in those cattle and 
te the proceeds of them until their drafts against them were ae 

VN mention this vl “mom this connection simply t pemphasize the 
mage titties ty f Mr. James testimony. to whieh we now refer. 

Weil j -s testifies that he had an interest in these cattle. to 
be «etthe! when the returns were made for the eatth-: that A. J. 
(iillespae A Company panl for the eattle and had Possession and 

mtrol of the cattle from the time they paid for them until they 
were so! Lin Chieago: that the understanding was that A.: J. Gil- 
| ems pote & Company were to pay for the eattle and when the eattle 
were paid for, they were to b> under their control until thy «raits 


a ere | mie? Ree wre tis = 
The only t«tomonyv mm econfitet with this that mav be egnsidere:| 
- Tf onl Tesi items if the cnese is thre testimons of be J. Rappal. Sr.. 


«| testifies (Roeeord 454-5) that the arrangement was that A. J. 
Gillespie & Company were to advance the money for the cattle that 
lkowen A&A ¢ (OPER pet Peorer iit. nnd siitp the cattle to Chicago, ane they 
were te have S250} a car for compensation for advancing the money 
for the eattle and for managing the shipment; that he. asa member 
f the firm of Bowen & Company. made the arrangement with A. J. 
(iillesqme A Company to draw on Rappal Sons & Company for the 

vane f this money: that Bowen & Company had no office at 
n means ( rty aml made ther headquarters at 4. J (iillespie's for 
the most part. and for that reason the arrangement was éhat A. J. 
(iilles~ae & Company. were to keep the books. and attend to ship- 


pang §«6the ithe for Bowen & Company in connection with their 
greement t ivance the monev for the sum of SZ.OU a ear. and 
that the n y wiveance? wes simply a loan. and that there was no 


. : wreement as that testifwal to yy Mr. \ PF Crillespte seine Mr. 
r FE. Ceillesy Record 455 te 430 
thos witness save that he reported this conversation or agreement 
te hos some, Fd. Rappal. Jr. and L. L Rappal. anil thes in turn 
testify te what thear father reported to them was about the conver- 
trom: feut this was not consnlered in the Court below as competent 
be wet of course ps met 
he reoond therefore shows the affirmative testimony of three 
situexxes that the transaction under which the monev was advanced 
= as clanmed by the appellees im this case, against the unsupport- 
is foite fone witness, to wit. the evidenes of - wa Kappa. Sr. 
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And then there is the further consideration, that it seems highly 
improbable that the custody of the cattle should be left in A. J. 
Gillespie's hands, that they should have the shipping, orders, that 
the sales were accounted to them, in the way in which they were, 
and that all this was done and permitted simply for the convenience 
of bookkeeping. And it is further highly improbable that A. J. 
Gillespie & Company should advance these large sums of money, 
amounting to nearly two hundred thousand dollars during the 
entire course of this business, without any security whatever. ( Re- 
cord 2N%. | 

This view of the testimony certainly ought to settle this question, 
and to leave the case, so far as the rights of A. J. Gillespie & Com- 
pany are concerned to the proceeds of these cattle in the hands of 
the Stock Yards National Bank, anquestionable, unless the bank 
can hold these proceeds by virtue of its lien for over-drafts. 

Certainly it will not be argued that upon this branch of the case 
the evidence supporting the claim of the appellees has been answer- 
ed by an equal amount of evidence in the case. We think therefore 
that we can assume, as we proceed to argue the relation of the bank 
to this fund, that the proceeds of these cattle in the hands of Rap- 
pal Sons & Company was a trust fund. and the only question 
remaining is whether the bank received it in such a way that it 
ought to account for it to these appellees. | 

LV. 

The circumstances known by the officers of the bank were suili- 
cient to put them on inquiry, so that the bank is chargeable with 
notice that these deposits were the proceeds of these cattle shipped 
by complainants to Rappal Sons & Company, as above stated. 

It may be stated at the outset of this inquiry .that the bank is 
located at the Union Stoek Yards of Chicago, Ulls.: that the offices 
of Rappal Sons & Company and of the Union Stock Yards & Transit 
Company and of the bank. are near to each other. so that in a few 
moments any person could ascertain upon inquiry whatever were 
the facts in regard to this case. ( Record 70). 

These eattle, according to the usual course of business. were 
turned over to Rappal Sons & Co. on orders pon the Union Stock 
Yards & Transit Company by Mr. Williams, the Secretary and 
Treasurer of that Company. and when turned over, he took up from 
Rappal Sons & Company the order in their hands of A. J. Gillespie 
& Company for the delivery of the eattle. The drafts for the pro- 
ceeds of the eattle were in the hands of the Union Stock Yards 
Bank. They were drawn by A. J. Gillespie & Company, and trans- 
mitted by the Kansas City Stock Yards Bank to the Union Stock 
Yards Bank for colleetion. If there had been any clesire to ascertain 
the connection of the A. J. Gillespie & Company's drafts with any 
shipments that had been made to and received by Rappal Sons & 
Company through said Union Stock Yards & Transit Company. it 
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To this letter the following letter was sent in reply: 

*Union Stock Yards National Bank. July 20, ISS5. P. Connelly. 
Ksq.. Assistant Cashier, Kansas City, Mo. 

Dear Sir: Your favor of the 17 inst. received. Rappal Sons « 
Co, are a firm in good standing, financially and otherwise. I don’t 
think they keep much ready money in the business, but F. J. Rap- 
pal owns large farms near Joliet and is estimated worth $50,000 to 
SH0.000, He is a man of high character and has always had 
yood credit, even before he had any means. Yours traly, 

G. E. Conrad. 
Cashier.” 
i Reeord p. 278). 

Mr. A. J. Gillespie testifies (Record 203) that this letter was 
shown him by the Cashier of the Kansas City Stock Yards Bank, 
and that at the same time he was informed that the Kansas City 
Stock Yarks Bank had made arrangements to be notified by the 
Union Stock Yards National Bank by telegram in case any draft 
was not paricl. 

This intimate business relation between all these parties was such 
as to require on the part of this bank diligence and eare. 

Second: They knew from the kind of business that had been 
transacted that promptness was indispensable in the payment of 
drafts: that the business was largely carried on upon a system of 
credits. guaranteed and secured by agreements that proceeds of 
shipments should be applied to pay drafts. and any failure to 
promptly pay and apply proceeds was itself a cireumstance. which. 
coming to the knowledge of the bank, wes sufficient to put the bank 
upon inquiry as to the reason, and to require of the bank prompt 
notice to the partios liable to be injured thereby. 

Third: This kind of business had been going on between the 
parties for several months, during which about 1.500 ear lots of 
cattle ( Record 450) had been shipped and drafts for the proceeds 
had been crawn in the same way, as in the case of the cattle in con- 
troversy. against the proceeds of the cattle. which drafts had been 
discounted by the Kansas City Stock Yards Bank and forwarded to 
the Union Stock Yards National Bank of Chicago for collection. 
During all this time Rappal Sons & Company had kept their account 
with the bank and had received over-drafts. the accommodation be- 
ing extended to them on the ground of their being commission 
merchants.  ( Reeord {S). 

Rappal Sons & Company were not only depositors. but did) their 
business largely through the aid of said Union Stoek Yards National 
Bank. The elder member of the firm of Rappal Sons & Company 
was an old and intimate friend of the President. having relations 
with him extending far back. (Record 25%). 

This firm had its office, as already stated. in the adjoining baild- 
ing. about four or five hundred feet away from the bank, and was 
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facts before it and taking the responsibility of holding that draft 
until the next day, contrary to instructions, it seems clear that the 
bank was called upon to make immediate investigations in regard 
to the condition of Rappal Sons & Company, and in regard to the 
funds against which the draft in their hands had been drawn. 

Fifth: The facts in regard to the proceeds of S10 head of cattle 
which were shipped on the 2nd day of Oetober. ISS5. and arrived 
in Chieago on the 3d day of October, 1885, that bemg Saturday, 
were so significant that it is impossible to believe that the bank did 
not know that the deposits made by Rappal Sons & Company in the 
bank on the 3d day of October, ISS5, came from proceeds of eattle 
shipped by A. J. Gillespie & Company. 

In the first place the bank knew that they were the proceeds of 
cattle sold by Rappal Sons & Company as commission merchants. 
The bank knew this, not only from the general course of business 
between the parties as already stated, but they also knew it from 
the fact that a large portion of these proceeds were collected by the 
bank upon scale tickets from the buyers of the cattle, which would 
show the kind of property, its weight. by whom sold and by whom 
hought. (See Roe. 145-4). 

They knew, as we have already contended. of the shipment of the 
lot from which the proceeds were derived that were deposited on 
the 2nd day of October, and they knew that Rappal Sons & Com- 
pany had refased to apply those proceeds in payment of a draft 
against them drawn by the shipper. 

Under such circumstances, knowing as the officers of the bank 
did, the course of business between A. J. Gillespie & Company and 
Rappal Sons & Company, whieh had been going on for months, and 
in the course of which they as officers of the bank. were collecting 
all the drafts; knowing also that there was a mail arriving regular- 
ly at the Stock Yards about 4 o'clock in the afternoon, (Ree. 33s, 
342). in) whieh any communication. from the Kansas City Stock 
Yards Bank would arrive, and that if for any accidental reason the 
drafts against those large proceeds deposited on the Sd lay of 
October had failed to arrive by the earlier mails, they would be 
likely to arrive by the 4 o'eloeck mail: and in view of what had 
transpired the day before, and certainly in view of the fact of the 
failure to notifiv the Stock Yards National Bank of the non-payment 
of the draft the day before, the bank was fairly put upon enquiry, 
and if the least diligence had been exercised the mail would have 
heen looked into, and on Saturday the drafts against those proceeds 
from A. J. Gillespie & Company would have been discovered which 
would have led-to further investigation. It 1s not claimed. however. 
that any application was made of those deposits on Saturday, and 
when we come to Monday, the 5th, itis admitted:that the draft for 
S10.505.62 had arrived and that it came to the notice of the officers 
of the bank as early as to 10 o clock in the forenoon. As soon as 
the draft arrived the bank officers. must have known, or had gronnds 
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together that if the bank was called upon to investigate in regard to 
one lot of cattle, it certainly would be led to investigate as to the 
others. 

Sixth: The conduct of the bank all the way through was such 
as to leave the impression that the officers of the bank knew that 
they had no right to appropriate these proceeds. In the first place 
the bank had been carrying over-drafts of Rappal Sons & Company 
almost from the beginning of their account. A copy of the account 
of Rappal Sons & Company with the Union Stock Yards National 
Bank ( Transeript 715-0) & 7) shows that the bank had been earry- 
ing an over-draft for Rappal Sons & Company from the 4th day of 
September, or about 30 days, and the amount of the over-draft had 
not varied much for the preceding 20 days, and it is not claimed 
that that over-draft was allowed on account of these cattle. It is 
admitted Rappal Sons & Company never advanced anything on 
account of these cattle. 

Now, that being the state of affairs between Rappal Sons & Com- 
pany and the bank. and the bank through its officers being fully 
informed as to the kind of business Rappal Sons & Company were 
doing, an attempt is made to apply proceeds of shipments in no way 
relating to those over-drafts in discharge of the liability of Rappal 
Sons & Company on the over-drafts. This of itself was wrong, be- 
cause the bank could have no right to apply proceeds of sales in the 
hands of commission merchants in discharge of the individual debts 
of commission merchants. they being engaged in a commission 
business exclusively. 

In the first place the failure to give notice of the non-payment of 
the S6.231.10 draft was significant. How it should happen that in 
a business amounting to millions annually the bank for the first 
time should fail to obey instructions by failing to give immediate 
notice of the non-payment of the draft, and that the result of such 
failure should enable the bank to get within its reach the proceeds 
of all these shipments, which were of course anticipated. is a  suag- 
yestive question of enquiry. 

Rappal Sons & Co. knew that the S10 head were to arrive, and that 
they were shipped on the Ist day of October, the day before the 
$6,231.10 draft arrived. If prompt notice had been given of the 
non-payment of the first draft on the 2nd day of October, these 
eattle could have been stopped or consigned to other parties. or in 
some way A.J. Gillespie & Co.. or the Kansas City Stock Yards Bank 
might have protected themselves against loss, buf such notice would 
probably have prevented the bank getting the proceeds of those cattle 
which were deposited the nert day in that bank. 

Again, the bank knew early Monday morning of the 19,505.62 
draft. and might have known of it Saturday afternoon. It was 
rather extraordinary conduct for them to make no effort whatever 
to find out about the draft Saturday afternoon. and to take no steps 
to give the Kansas City Bank immediate notice of the true state of 
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shipped on Saturday, the 3d day of October, 1885; and in this con- 
nection it may be said that the claim of the firm of Rappal Sons 
& Company that the proceeds were to be held to apply on the 
account of Bowcn & Company, instead of being any excuse to the 
bank for omitting to investigate, should have put the bank on in- 
quiry. Must it not have struck the officers of the bank as singular 
that cattle shipped by A. J. Gillespie & Company, as they must 
have known they were, by looking at the orders in the hands of Mr. 
Williams, and drawn against by A. J. Gillespie & Company, and 
which came in the same way that hundreds of cars of cattle had 
come before, the proceeds of which had been drawn «gainst by A. 
J. Gillespie & Company and paid over, should now be turned by 
Rappal Sons & Company to apply on the private claim between 
them and some firm which they called Bowen & Company ? 

We submit that this circumstance alone was sufticient to pat the 
bank on Inquiry, 

Up to this tim: it may be noted that no application had been 
made by the bank, of these proceeds, as we will show under another 
head. In passing, however, we desire to call attention to the fact 
that the bank had thus far simply received the proceeds, and they 
had not been checked out for any purpose whatever. Again, the 
conduct of the bank subsequent to this is peculiar. On the ‘th day 
of Oetober. without anything transpiring between the parties to oc- 
easion it. and without any call by the bank upon Rappal Sons & 
Company to settle their over-drafts, a settlement was made between 
the bank and Rappal Sons & Company, and these proceeds were 
applied in discharge of these over-drafts, and in part of a note of 
S7.000, when another note was given by F. J..Rappal. Sr. for 
£006 odd dollars. to balance the account. which note was secured 
by mortgage: and thus the account was closed between Rappal 
Sons & Company and the bank. in the particular form in which it 
had hitherto been kept: but the business of Rappal Sons & Company 
continued right along after that and the bank account after that was 
kept with the same bank. but under the name of “J. J. Rappal. 
‘Trustee. 

Here was an attempt to apply the proceeds of property. which 
the oftieers of the bank knew must have come into the hands of 
Rappal Sons & Company as commission merchants, to discharge the 
private debt of Rappal Sons & Company, and the account is changed 
in form, (the business however proceeding as before), and the re- 
sult is that Rappal Sons & Company become absolutely insolvent. 
( Reeord 475-112). 

Now this was singular condact on the part of the bank. and g. 
to show that the bank must have known that it had no right to ap- 
ply these proceeds in that way. 

Then. after this. in a letter dated October 6th. LSS5, relating also 
to other things, Mr. Connelly, Cashier of the Kansas City Stock 
Yards Bank. puts this inquiry: “Tf Rappal Sons & Company are 
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Can any one resist the impression that in the language of the 
Court below. Jt (the bank) knew too much to be permitted to make 
the appropriation as against Gillespie & Company, who paid for 
the cattle and shipped them under the agreement already stated.” 
( Reeord 5s). 

Such facts, by well considered authorities have been recognized 
as sufficient to put parties on inquiry and eharge them with notice. 
In Hogan v. Shorb, 24th Wendell, 458, it is said: ** When the name 
of the principal is disclosed at the time of sale. the yendee has no 
right to set up any equities between himself and the factor to defeat 
the action of the owner, and the same consequences will, 1) think, 
follow if the vendee knew or had good reason to believe he was deal- 
my with the agent of another, although the name of the principal 
was nol disclosed iP. Bronson. Justice. } 

In the notes on George ve. Clagell (ith Term Reports. 359). in 
Znd Smith's leading cases, 363, upon suming up a very full review 
of the cases it is said: “In order to make a valid defense within 
the rule laid down in a particular case, it is necessary to show that 
the contract was made with a person whom the plaintiff had intrust- 
ed with the possession of the goods: that that person sold them as 
his own, in his own name as principal: with the authority of the 
plaintiff, aud thal the defendant dealt with him as. and believed him 
lo he promecipal im the transaction 

Again. ~The rule in freorge v. CVagell dloes not obtain where 
the purchaser knows the agent is not owner, or where circumstances 
ave brought lo his knowledge by investigating which he might have 
ascertained that the agent was nol the owner” (Citing Rurus- 
house v Abbott, 16th Voom 531. Slewarl v. Woolard. 50 VE SI. 
Worry! vr, Cabol SYN. VY. O74. (Cvoshy re Hell 15 Rep. AON 
(Supreme Court, Ohio). Dunne Wrieht 51. Barber 250 and Mil- 
lev ev. Lea, 35 Md, 396, where Alva, J. says: “Henee if the 
character of the selling is equivocal, if he is known to be in the 
habit of selling sometimes as principal and sometimes as agent, a 
purchaser who buys with the view to covering his own,debt and 
availing himself of a set off. ts howd fo inquire in whet character 
he acts in tne particular fransaction, and if he chooses lo make 70 
LHYUTY, and at should turn out that he has bought of an undisclosed 
7 rencipal, he will he denied the benent of his wel of” Re 

In Barring v. Corrie, 2nd B. d& A. 137. the Court. commenting 
on circumstances from which notice might be inferredsay: ~*There 
is another circumstance by which the defendants might easily have 
ascertained whether Coles & Company acting as brokers, did in the 
usual course of dealing, as a broker is bound to put down in his 
book an account of the sales made by him in that capacity, so. that 
if the defendants had asked to see the books they would instantly 
have discovered whether Coles & Company acted as brokers or not. 
1 cannot think that the defendants believed when they bouyht the 
qoods that Coles ch ¢ om pany aold them on their oun account, and if 
not, they van have no defense” 
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This being so, no one will say that there is not a large amount of 
evidence supporting the finding of the Court. We understand that 
in chancery cases where the evidence is conflie ‘ting, this Court will 
not attempt to disturb the finding of the Court below. Such seems 
to have been the view taken in the following cases in this Court: 
Parker vy. Phetteplace, Ist Wallace, 334, Alvis v. U. S. Sth Wallace. 
$374: Harriet v. Deal. 17th Wallace. 500 and Lytle Arkansas, 22nd 
Howard 103. 

VI. 

The bank had not parted with any of these funds, nor had it 
taken any steps to its prejudice on the faith of them at the time 
they had specific notice that these funds belonged to appellees, and 
the-bank could not hold them by virtue of the general lien for over- 
drafts which had existed for several days prior to deposits, so that 
the bank is liable whether there was or was not sufficient prior to 
specific notice to put the bank on inquiry. 

It is not necessary to maintain this proposition in order to sustain 
the decree in this case. The Union Stock Yards National Bank in 
our judgment is totally destitute of any defense in this case on any 
ground. It is not in the position of a bona fide holder. It had 
direct and = specific ‘notice on the 5th day of October by telegram 
from Mr. Connelly directing the bank to go and see to the applica- 
tion of proceeds of 34 cars of cattle in the payment of this draft. 
How, after that direct notice, can the bank say that it did not know 
specifically, not inferentially. but speciically. where thos» eattl> 
came from and that they were drawn against by these «rafts ’ 

Now the only check that had been pat through the bank on 
account of these deposits at that time was a single check of L060 
odd dollars, to apply on the note of S7.000.00> held by the bank 
against Rappal Sons & Company. 

It is claimed by the officers of the bank in their testimony that 
they didn't get this notice until after that application; but it will be 
noted that the deposits from the proceeds of these cattle is adeposit 


of the gross amount received for the cattle. The gross amount re- 
ceived for the SLO head of cattle was S20.457.53. The charges 


against all this amounted to S4,027.64: the net proceeds therefore 
were only S16.519.60; and it will be presumed that that check was 
drawn against and paid out of that portion of the deposits which 
actually belonged to Rappal Sons & Company, so that it remains 
absolutely true that the bank simply received the money and had it 
in hand, without any specific application of any kind, up to the time 
that the bank had direct notice of the source of proceeds, or of such 
facts that nobody will contend that the bank was not put upon in- 
quiry notably the information conveyed by the telegram on the 
oth ( Monday) of October, LSS5. directing the bank to have pro- 
ceeds of 34 cars of cattle applied on the draft. 

In such cases, in following a trust. it seems to be a doctrine 
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rocwets of the cattle sold by Rappal Sons & Company being 
treet fonds and beld by Rappal Sons & Company in trust for A. J. 
we & Company to be paid to their order, that trust followed 
these fand« and affected them in the hands of the appellant bank 
i the | k was bound in equity te account for them . Cor the 


fn the oreeeding branches of our argument we have endeavored 
, chow that these funds were in fact affected Iyy a trust in the 
bende of Rappal Sons & Company. and we have attempted to show 
thet the bank had wotice of the trust, : 

if we are correct in the position that these funds were affect» 
wm it) » treat t follows on the basis of authority, that thes can bre 
i Jiowed into the hands of the bank That question as to whether 
t+ oan be followed. the premises being established, as we have eon- 
temiext, 8 really not an ‘pen question for (isecussion. It is settled 
by an array of authority that no one would attempt to challenge. 
ood the cases we have referred to in support of the equitable juris- 
TimasuoL f thie C court are nearly all of them in prone here. 
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In addition to the cases which we have cited under our first point, 
we call the attention of the Court to the following, which may be 
consulted, if any question remains, as to our position, that the 
Courts will follow a fund similar to the one in controversy into the 
hands of a third party and will compel the party holding it to 
account, viz:- Manufacturing Company v. Dihon, 5th Pickering 7. 
Merrill v. Bank of Norfolk, 1%th Pickering 32. Pennell v. Hurley, 
2 Col. Ch. Cas. 241. Bodenham v. Hoskyns, 2 D. G. M. & G. 903. 
Pennel! v. Daffel, 4 D. M. & G. 372. Frith v. Cartlan. 2nd H. & 
M. 41%. Ex parte Kingston L. R. C., 362. In R» Hallet’s Estate 
Is Ch. A. 66. Poor v. Bank of Virginia, 2 Gratt. 547. Wormsley 

Wormaloy, Sth Wheaton, 421. Caldwell vo Canningham. ‘th 
Poters S6.— 

Finally, it is certainly gratifying in endeavoring to sustain this 
decree that it is so evident that justice and equity has been done. 

No one can look into the reeord of this case without at onee be- 
coming satisfied that the bank knew what it was about when it 
attempted to apply these proceeds in discharge of the private debt of 
Rappal Sons & Company. The conduct of the bank officials shows 
it. Things did not so happen by chance, as the bank officers would 
have us believe, that they innocently got control of all these funds. 
It was not a mere chance circumstance that they omitted to give 
notice of the non-payment of the first draft. The delays of notice. 
the supineness and inactivity of the bank officials, the failure to 
make prompt replies, very naturally brought about results, so that 
all the proceeds of all these cattle, of the entire lot that were to be 
shipped, came into the hands of the bank, these things did not hap- 
pen by chance, and it was in keeping with the idea that these 
proceeds were being illegally diverted that the account was changed 
from Rappal Sons & Company to “J. J. Rappal. Trustee.” on the 
very day that the account was settled with the bank and that from 
that time afterward Rappal Sons & Company kept right on doing 
business, although insolvent. 

Moreover the ‘bank itself is located in the midst of commission 
merchants. It does little or no business except such as relates to 
commission merchants. The President himself says that its busi- 
ness is mainly with commission merchants, and excuses these large 
over-drafts on the ground that it was the custom of the bank to 
carry heavy over- drafts for the accommodation of its customers, be- 
cause of the pee mliar require ments of lhe commission busine NS thus 
«ulmitting that he knew that he was doing business with a commis- 
sion firm, engaged in the business of selling other people's property. 
This case is not like the Maryland case (supra) where the Justice 
in the opinion of the Court says, that where a factor does business 
sometimes for himself and sometimes for others, the purchaser 
ought to look into it: but here is a case where the business is 
totally a business of selling on commission. Fred J. Rappal, Jr.. 
testifies that there business was livestock commission ( Reeord LOO. ) 
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cittuntesl nly four oor tive hundred feet from the office of Rappal 
epee CG Pen peers it~ Presudlent is fill intimate acd Hatntance with the 
Sonnor nmember of the firm «of Lanpopreel Sons W Company, and 
thereughly acquainted with the peculiar course of business at the 
lnion Stock Yards: the bank is under positive and stringent in- 
etruetooms from the Kansans ("its Stock Yards Bank: its officials ure 
thaevrevgehils informed how much depends tipwonn a sproedty application 
' pirenrens iia te the peas ment of clrafts dirawn Hori lst consignments of 

tf ft recervedd ane collected the scene tickets Hy which the in- 
formation was obtammed that these proceeds came from cattle whieh 
thew bel sokl: it Knew that preven mds of sales were being this de- 
posited amd that drafts were being dishonored. and none were bemg 
peretel that at all corresp woes d with these deposits, 

Phyo corned means other crrenumestanees which we might mention, 
especially the conduct of the bank afterwards, satisfy the minds 
that substantial pustice has been done by the decree of the Cireuit 
q «ont Tu We respectfully subnet that if ought ti bee affirmed, 

L. H. BISBEE. , 
JOHN PP. AHRENS. \ttornes s for Appellees, 
HENRY DECKER. \ 


i . 


5 


i + — 3) 


Ne 


neal tae tm 
La 
in 
if 
” 


, IN THE Po ay 


SUPREME COURT OF THE UNITED STA} 
OCTOBER TERM, A.D.1990.. 
No. 79. | | 


NEI 


THE UNION STOCK YARDS NATIONAL 
BANK 
| vs. 
A. J. GILLESPIE er at. - 


eee ee ee 2 ea’ eo <. ee te le aE 


PETITION FOR REHEARING, 


EDWARD O.- BROWN, | 
SOLICITOR AND COUNSEL FOR THE UNION Stock Yarps NaTionaL BaNK oF CHicago. 


ee ed 


| 


. 


ros begs 


IN THE 


Suyvreme ON may yat a+ +l TystaA 


A Wa w ssa lw whe ' Ud wae 24a Ud tates 


OCTOBER TERM, A. D. 1890. 


No. 


THE UNION STOCK YARDS NA‘ [ONAL Appeal from the Cir 

enit Court of the 
United States for 
US. the Northern Dis+ 
) . trict of Illinois. 


BANK 


J. GILLESPIE e& 


PETITION FOR REHEARING. 


And now comes The Union Stock: Yards National 
Bank of Chicago and prays for a rehearing of the said 


cause, and for grounds of said rehearing it says: 


First. That the court in its opinion and judgment overlooked the 
undisputed fact shown by the record, that the owners of the cattle in- 
volved in the controversy in this cause, whoever said owners might 
be, were indebted to Rappal, Sons & Co. for former advances to an 
amount greater than the proceeds of said cattle in controversy, and 
consequently had no right to such preceeds against either Rappal, 
Sons & Co. or the bank. 


The appellant has heretofore taken the position that 
A. hh Gillespie & Co. were not the owners of the cattle in 
controversy, but the court in its opinion must be held, of 


course, to have settled this point against it. 
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The matter is set out under the third point of the 
appellant’s brief and argument, and the uncontradicted 
evidence which supports it in the record there pointed 
out. Appellant’s argument, pp. 40 to 46. 

And it is to be remarked under this point: 


a. That the complainants’ bill represents Gillespie & 
Co. as the owners of the cattle, and entitled to the profits 
and bound to stand the losses resulting from their sale, 
for it is the * wet proceeds” and not the cos/ of the various 
consignments which the complainants are said to be en- 
titled to. 

b. That the record shows that not only did Rappal. 
sons & Co. advance previous to the consignments in 
question $29,000 in excess of the proceeds on precisely 
similar consignments to the complainants, but the money 
came from the appellant bank,and was made up froin the 
overdrafts of Rappal. Sons & Co. 

c. That the question of what notice the bank must be, 
under the opinion of the court, held to have had, is affected 
by this state of facts, as the fullest inquiry and investiga- 
tion by the bank, naa | have revealed nothing in contra- 
diction to this. 


Secondly. That in discussing the question of equitable jurisdiction the 
court overlooked the fact that the bill of the complainants makes al 
legations equivalent to astatement inconsistent with that portion of 
the opinion of the court on which the jurisdiction in equity is sus- 
tained. 


The court rests the equitable jurisdiction on the prop- 
osition that the legal title and control of the money which 
was the proceeds of the consignments in controversy 
was in Rappal, Sons & Co. 

The bill alleges that the money in question was Gilles- 
pie & Co.’s, which Rappal, Sons & Co. were dound lo hold 
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1&2  Uvwnirep Srates or AMERICA, |. 
. - * SS 
Massachusetts District, 


At a circuit court of the United States for the first circuit, begun 
and holden at Boston, within and for the district of Massachusetts, 
on Saturday, the fifteenth day of May, in the year of our Lord one 
thousand eight hundred and eighty-six, before the Honorable Le 
Baron b. Colt, cireuit judge. 


Besett Trimmer Company et al., ace ina. 

v. In Equity. 

I’. M. Srevens et al., Defendants. 

The bill of complaint in this cause was filed in the clerk’s office 

on the ninth day of May, A. D. 1884, and was duly entered at the 

October term of this court, A. D. 1883, and is in the words and fig- 
ures following : 


? Bill at Complaint. ( Filed May ) LSS L.) 


To the judges of the cireuit court of the United States‘for the dis- 
trict of Massachusetts : 


The Busell Trimmer Company, a body corporate under the laws 
of the State of New Hampshire, having a place of business in Nashua, 
in said State, and a citizen of said State, and William D. Orcutt, of 
Boston, in the State of Massachusetts, and a eitizen of said State, 
bring this their bill of complaint against Frank M. Stevens, of Bos- 
ton; Hlenry B. Cunningham, of said Boston, and Samuel N. Corthell, 
of Quiney, in said State, and all citizens of the State of Massachu- 
setts. 

And thereupon your orators complain and say that heretofore 
and before the sixth day of January, 1879, William D. Orcutt was 
the original and first inventor of a certain new and useful rotary 
cutter for trimming the edges of boot and shoe soles, not known or 
used before and not in public use or on sale for more than two years 
prior to his application for a patent therefor. 

And your orators further show unto your honors that said Wil- 

liam D. Oreutt, so being the inventor of said improvement 
4 in rotary cutters for trimming the edges of boot and shoe 

soles, made application to the proper department of the Gov- 
ernment of the United States for letters patent in accordance with 
the then existing acts of Congress, and duly complied in all respects 
with the conditions and requirements of said acts, and that on the 
first day of March, 1881, letters patent of the United States, num- 
bered 258,503, signed, sealed, and, execuied in due form of law, for 
the said invention or discovery were issued to said William D. Or- 
cutt, whereby there were secured to him, his heirs, executors, ad- 
ministrators, or assigns, for the term of seventeen years from the 
first day of March, 1881, the full and exclusive right of making, 
using, and vending the said invention or discovery throughout the 


1—sd 


THE BUSELL TRIMMER COMPANY ET.AL. VS. 


s and the territories thereof, all which by said letters 
by a duly certifi d COpPy thereof, how in court produced and 
your honors, will more fully appear. 
tors further show unto your honors that on or about 
i] lav of Dees mber. A. 1). ISSO, by certain licences in 
recorded in the United States Pateht Office, your ora- 
susell Trimmer Company, became the owner of an exclu- 
to manufacture and sell rotary cutters under said letters 
No. 258,503, to be used for trimming the edges of boot and 
eels, allot which by said instruments in writing, with 
ies ot the re cording thereof thereto annexed, or by duly 
es thereof, now in court produced and shown to your 
jimore fully app 


iv orators further show unto your honors'that the exclu- 


ortal Oo Vested In your © ators are of vi ry great value and 1mn- 
| nd that the said patented invention has been extensively 
| that the demand therefor is very large; that vour orator, 
Dusell Trimmer Company, is fully able to supply the said de- 


| your orators further show unto your honors that the rotary 
rimming sole edges described in said patent had never 
uUbiICIVY KNOWN OF used before the application ‘for sald patent 
ed, on Jan. 6, 1S7%, but that up to and for some months after 
late the only rotary cutters for trimming sole edges then used 
were greatly inferior in all respects, and that the cutters de- 
ccribed in said patent were first introduced into use by your 
orators in IS7%, and but for the unlawful aets of the defend- 
herematter complained of vour orators would have the entire 
t for such cutters; that your orator, The Busell Trimmer 
early in IS79, prepared for putting such cutters into gen- 
a large expense have built up a very large and prof- 
| ess In the manufacture and sale of such cutters and ma- 
nich they form a part; that upwards of 40,000 of the 

bed in said patent have been sold, and that the demand 
reased steadily and largely from the fall of 1879, 

rst pul into the market by your orators, up to the 
ind is still increasing; that no other rotarv cutters for 
ives are now made or used except to a very limited 
ninety-nine per cent. of all rotary cutters now in use 
scribed in said patent, but that the cutters described 
have superseded all other rotary cutters for doing 


. "T } 4 Pig ee 
i} ne cutters deseribed said praate nt are Used 1n 


. © factorics in thiscountry: that yvour orators have 
: > ’ ‘ , ? 


ice of said cutters at a uniform rate, and 
wat they should maintain such price in order 


pp} 
receive a fair return tor the PAINS, risk, and expehse 
OUSITICSS 

ors tiled their billof complaint against the Cortheil 
Company in January, 1882, the said suit being No. 
tv docket of this court. 


r und replication tiled proofs were taken by your 


etters 
1 and 


ibout 
es In 
Ora- 
cclu- 
tters 
and 
with 
luly 
‘our 
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orators in support of their bill of complaint and by the defendants 
in defense, but that before the defendants’ proofs were fully taken 
the defendants consented to a final decree for the complainants, all 
which by the records of this honorable court will more fully ap- 
pear. 

That as a part of the compromise the following resolution was 
passed at the meeting of the stockholders of the said Corthell Manu- 
facturing Con opany 

“ Resolved, That in the acce ptance of the offer this day tendered 
to us by the Busell Trimmer Company it is done with the express 
understanding by all the parties thereto that it is mutually entered 

into for the purpose of consolidating the several interests of the 
6 two companies, and to that end none of the parties in their 

corporate capacity or as individaals will directly or indirectly 
enter into the manufacture of trimming machines or cutters for the 
sole edge of boots and shoes, except in connection with and for the 
benefit of the two companies as consolidated.” 

That the defendants Stevens and Cunningham were then stock- 
holders in said Corthell Manufacturing Company and aequiesced in 
said resolution, and that the defendant Corthell was also a stock- 
holder in said Corthell Manufacturing Company, but had sold his 
stock to persons interested as stockholders and officers of your orator, 
The Busell Trimmer Company, in anticipation of the compromise, 
and that said stock was sold by said Corthell and bought by the 
purchasers solely because of such compromtse. 

hat the defendants Stevens and ( ‘unningham were employed by 
your orator, The Busell Trimmer Company, for more than a vear In 
their capacity of machinists to manufacture for vour orator, The 
Busell Trimmer Company, cutters and parts of trimming machines 
and special tools for making cutters, and were so employed until 
your orator, The Busell Trimmer C ompany, learned that they were 
selling cutters secretly and in violation fo your orators’ rights; and 
your orators are informed and_ believe and therefore aver that said 
defendants Stevens and Cunningham used the special tools belong- 
ing to your orators to produce the stock of cutters whic h they hi: ave, 
sold and are now selling in violation of your orators’ rights as here! 
Inufter stated. 

That the defendant Corthell was employed by your orator, The 
Busell Trimmer Company, for more than a year ‘and until Mareh 1 
of this vear, and that within a few weeks after leaving such employ 
he associated himself with the defendants Stevens and ¢ ‘unningham 
in the unlawful sale of the cutters made by said Stevens and Cun- 
ningham 

That no others except the said Corthell Manufacturing Company 
and these defendants have ever manufactured cutters in violation 
of your orators’ rights. 

And your orators further show unto your honors that the cutters 
made and sold by your orator, The Busell Trimmer Company, and 

the infringing cutters made and sold by the defe aa are 
; small, are fac-similes of those manufactured by defendants 
Stevens and Cunningham for your orator, The Busell Trim- 
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mer Company, during 1883 and Jannary and February of this year, 
are easily concealed and traasferred from person to. person and wear 
out after a few weeks’ use, and that it is extremely difficult to ascer- 
tain where they are used, by whom, and to what extent, and that it 
would be extrem: ly onerous and burdensome for your orators to 
bring suit ayainst ea lh user; wherefore, if the defendants or either 
them shall be allowed to continue their manufacture and sale 
rine ait ‘oD ndenev of this sult, your orator will be wholly without 
juate remedy in tiie premises, 

Yet the defendants, well knowing the premises and the rights se- 
cured to your orators as aforesaid by the lettérs patent No. 258,305, 
disregarding the same, have, at Boston, in said district, 

d at divers other places in the United States, in violation of the 
rights secured yy sald letters patent, and ever Since the first day of 
lanuary, ISS4, unlawfully used the said patented invention and 
manufactured, used. and sold large numbers of cutters each embrae- 
med embodying in its construction and mode of operation sub- 
stantial and material part f the invention described and claimed 
therein as new, and still continue to do so; and the defendants have 
ved and are still deriving from such use of said invention large 
rains and profits, but to what extent your orators are ignorant and 
cannot set forth, and your orators are greatly damaged by such 
wt ful acts and doings of the defendants, to wit;in the sum of 


aes ee 


Lid 


4 
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r orators further show unto vour honors that they will be 
| irabl damage unless YOUr honors will 

int the relief hereby sought . 
lo the ewd, therefore, that the defendants may upon oath full, 
true, direct, and perfect answer make to all and singuiar the matters 
hereinbefore stated and charged as fully and particularly as if the 
same were hereinafter repeated and they thereunto distinetly inter- 
rovated aceording to the best of their knowledge, information, and 


\nd that the defendants and the attorneys, agents. servants, and 


workinomen of the det 


ndants may be enjoined perpetually, 
. ania o during the pending of this suit, by writs of injunc- 
tion to be issued byjthis honorable court, from making, using, 
or selling the invention patented in said letters patent No. 238,306 
any material and substantial part thereof claimed therein as 
new 
And that the defendants may be decreed to account for and pay 
over to vour orators all the gains and profits that have accrued to 
them from using sald Invention o1 anv mat rial and substantial pare 
thereof claimed in the said letters prea nt No Jos as new. and 
i 


that the damages sustained by your orators may be assessed and the 


defendants decreed to pay overto vour orators, In addition to sueh 
rainy 7 ’ rysfit | | ryyve ound pray f . } th ' at } } , } 
et at * peroil =. tiat ‘ trait’ Cs Vou! OPriaicors hive Stistuined \ SUCII 
uniawful acts ann lo - 


And tor sur h othe rand turther relief as to vour hondts mav seem 


May it please your honors to grant unto your orators not only 
° 


— 
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the writs of injunction conformable to the prayer of this bill, but 
also the writ of subpoena, directed to said frank M. Stevens, Henry 


|B. Cunningham, and Samuel N. Corthell, commanding them to ap- 
pear and answer to this bill of complaint and to do and receive 


what to your honors seem meet. 
And your orators will ever pray. 
THE BUSELL TRIMMER COMPANY, 
By O. L. NOBLE, Superintendent. 
WILLIAM D. ORCUTT, 
By O. L. NOBLE, 


J. E. MAYNADIER, Of Counsel. 


District OF MASSACHUSETTS, | _ . 
Suffolk, . 

BOSTON, May 5, 1SS4. 
Then personally appeared before me the above-named O. L. Noble 
and made oath that he has heard read the foregoing bill of com- 
plaint by him subscribed, and that the same is true as to the state- 
ments made of his own knowledge, and as to those stated upon in- 
formation and belief he believes it to be true, and that he is duly 

authorized to sign this bill. 
WILLIAM A. COPELAND, 
[SEAL. ] Notary Public. 


9 This cause was thence continued to the May term, A. D. 
1884, when the following answer was filed : 


De fe ndants’ Answe gf (Filed Sept. 1, 1SS4.) 


To the judge of the cireuit court of the United States for the district 
of Massachusetts: 

The said defendants, reserving to themselves all rights of excep- 
tion as to all the matters contained in said bill, for answer thereto, 
or to so much thereof as they are advised to be material to be an- 
swered unto, answering, say : 

They admit that letters patent of the United States, dated March 
1, 1SS1, No. 238,303, were on that date granted and issued to William 
LD). Orcutt, one of these complainants, hut whether his said co-com- 
plainants have acquired any right therennder they are ignorant, and 
will require complainants to prove the same; and, upon information 
and belief, defendants deny that the said Orcutt was the original and 
first inventor of the thing deseribed and claime d nn said patent or 
of any substantial and material part thereof, and deny that the same 


had not been known or used before thie alleged invention thereof 
by said Orcutt, and deny that the thing patented in said letters 
patent were or is useful, and’aver that the said patent was and Is, 
in part and in whole, invalid and void 

These defendants, further answering, say that they have no knowl- 
edge of any license, assignments, or grant under said patent to said 


, 


Ty 


lars 
had exclusive possession and enjoyment of the same, or 


pu 
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mmer Company by said Oreutt or by any person, 
as is derived from the bill, and require the complain- 
e tl ime, if material. Defendants, further answering 
nation and belief, di ny that the said alleged Invention 
Jue and advantage, or that the complainants have ex- 
ge sums of money to introduce the same, of that they 


blic have ever acquiesced in any claim by the complain- 


mts or either of them LO any right or title to such possession and 


further answering upon information and belief, aver 
fication and drawings of said patent do not show or 
vthing capable of b lhiv’ put into practical operation, and 
that the said patentee has not given in the said specifi- 


on. including the drawings, now tiled in the Patent Office 


tren deseription of his alleged invention and of the man- 
wess of making and constructing the same and using it 
_clear, concise, and exact terms as to enable any person 
the art to which it pertains or with which it Is most 


te] to make and use the same. 


- ’ 


lants, further answering upon information and_ belief, 


tT} state of the art as known and practised at and 
date of the satd alleged invention for which said letters 
esned there was no patent ible nove Ity 1h making, Con- 

x the thing claimed in said letters patent; and 

lants vive notice that they will put in evidence, as con- 
| notion of the thing patented in said letters patent, 
named letters patent of the United States, namely : 
No. 452444, to J. R. Brown, dated Novy. 29, 1864; No. 
lames (. Kntghts, dated Dee. 8, IST7T4;: No. 207,595, to 
ri 7 ited .\ pertist 24 IS;S: No 205 oo: No. 212 971. 
D Oreutt, dated March 4, IST9: No. 97758, to R. F. 
Dee 14, 1860: No. 156,790, to Benjamin J. Tayinan, 


IS73, and the several reissues thereof; ho. LO7STA, 
rt = | it ~ ‘fh PT IN7.)° reisstle { rereof, No. S250). 


by No. 152,728, to C. F. Davis and E. P. Howe, 
IS7T4: No. 188,557, to J. HL. Busell, dated March 15, 
S234. J. E. Young, dated Dee. 18, 1877; No. 127.904, 
Mialov. dated June 11. 1S72 NO 14 W606. to I. Gralla- 
Coyle, dated Mar. 25, 1873; No. 151,140, to Henry F 


Sent Oo. IS72: No. 192.616, to Augustus Bolling, 
IST77: No. 173,830, to Nathaniel S. Thompson, dated 


fii: No. 44688, to Hl. Hodges, dated Oct. 11,. 1864; No 


s Cote, dated Feb. 11, IST5: No. 195.347: to George 
ted Juiv 24, 1844 No. 15176, to Isaac A. Dunham, 
4, TSo9t No. 10259, to J. H.. J. Mi. and H.:Q. Thomp- 


v 


. 15, 1855; also the several English patents which 
») the equity suit 1487, 1n this district, in 

iet)- mithner Compal \ cf al are complainants and 
hy dant. to wit. No a >. dated ( det. ba LSbo. 


Isstledd to Benjamin 
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Mountain, Thomas Richmond, and George Duffield, dated Jan. 23, 
1S69, 
1] These defendants, further answering upon information and 
belief, say that the thing patented in said letters patent No. 
238,303 to Orcutt, upon which this suit is brought, is a substantial 
and material part thereof, claimed as new, was, prior to the alleged 
invention thereof by the said Oreutt, known and used by the follow- 
ing-named persons at the places respectively stated, namely: 

Frank K. Stevens, one of these defendants, at Quiney; J. B. Mann, 
Isaac Dunham, Varanus Snell, Atherton (of the firm of Snel] 
& Atherton), John Kinsley, William Martin, and Melvin Snell, all 
at North Bridgewater, now Brockton, in Massachusetts, at which 
said Brockton they then and now reside; and Charles k. Moore and 
M. L. Wyman (firm Moore & Wyman, machinists), both of Boston, 
in said State, at said Boston; and Samuel N. Corthell, of Quiney, in 
said State, at Abington, therein ; also Charles Smith, of Chelsea, in 
said State, at said Quiney and said Boston; also Malcolm W. Long, 
of and at Hyde Park, and Henry kh. Porter, of and at Boston, in 
said State. 

And, further answering, defendants sav at and long before the 
date of said Oreutt’s alleged invention rotary cutters which in their 
construction and mode of operation embraced and embodied all that 
is shown, described, or claimed in the drawings and specification in 
said patent No. 258,503 were in common and public use in numer- 
ous shops and manufactories throughout the United States, among 
which were those of J. KR. Browne & Sharpe, Providence, Rhode 
Island: the Providence "Tool Company, at suid Providence; Pratt & 
Whitney and Colt’s armory, at Hartford, Connecticut; the Ames 
Manufacturing Company, at Chicopee, Mass.; William Sellers, 

homas Wood, and Bemont & Dougherty, all at Philadelphia; the 
Singer Sewing Machine Company, at the city and State of New 
York and at Elizabeth, New Jersey; the Wheeler and Wilson Sew- 
ing Machine Company, at Bridgeport, Connecticut; the Ansonia 
Grass and Battery Company, at said Ansonia; the Bridgeport Brass 
Company, atl Dridgeport ; Hlolmes, Booth NX Hava 1) aud the Li le- 
dict & Burnham Manufacturing Company, at Waterbury, all in said 
State of Connecticut; Mellan Bray,at Boston and Quincey; tiie Put- 
nam Machine Company ; the Fitchburg Machine Company, at liteh- 
burg; A. Hl. Brainard, at Hyde Park; the Lowell machine shop, at 
Lowell, and William Mason, at Taunton, all in said State of Mas- 

sachusetts. 

12 And defendants say that for many years prior to the date 
of the alleged invention for which said patent No. 238,303 

was granted it was a common and well-known practice with all 
mechanics using rotary cutters, and especially so with persons, 
firms, and corporations and at the shop hereinbefore recited, to 
wake and use such cutters, with teeth or® blades formed with flat 
froutfacesand having their outer or periphera! ends molded through- 
out to a uniform shape the converse of the desired shape to be given 
by the action of the outer and slightly eccentric to rotary path of the 
cutter, and that cutters were so equally weil known and in common 
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Votary Public, Sugolk Co., Mass. 


ich provided with a flat front 

ripheral end having formed 

nd all desired configura- 

iid onter or peripheral face, 

path having a configuration 
th. or ak pth. 

iv that said Oreutt’s said 

| 1S70. shows and deseribes 

Lent, On which this suit is 

of said earlier patent, 

made no claim whatever 

r patent, No. 258.505, was 

t the subject-matt r thereof 

| by a reissue of said earlier 

said earlier patent without 

afterwards the subject- 

nm and abandonment to 

vhich thereby becomes public 

t.even though said subject- 

i tereutt, became and Is utterly 


vful acts wherewith they are 
plaintiffs are not entitled to 
er relief prayed for in said 
er matter, cause, or thing In 
material or necessary for 
to and not herein and hereby 
nfessed, traversed and 
vledge or belief of these 

l things these defendants 
ind prove as this honora- 
henee dismissed with 
behalf most wrongfully 
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This cause was thence continued to the October term, A. D. 1884, 
when the following replication was filed: 


Replication. (Filed Oct. 28, 1884.) 


These rephants, saving and reserving unto themselves all and all 
manner of advantage of exception to the manifold insufliciencies of 
said answer, fur replication thereunto say that they will aver and 
prove their said bill to be true, certain, and-sutlicient in the law to 
be answered unto, and that the said answer of the defendants is un- 
true and insuflicient to be replied unto by these repliants, without 
this, that any other matter or thing in the answer contained material 
or effectual in the law to be answered unto, confessed and avoided, 

traversed or denied is true; ail which matters and things 
4 these repliants are and will be ready to aver, maintain, and 

prove as this honorable court shall direct, and humbly pray 
as in and by their bill of complaint they have already prayed. 


ly their solicitor, JAMES i. MAYNADIER. 


This cause was thence continued from term to term to this present 
tern, When, publication of the testimony having passed in the 
clerk's ollice, the same is set down for hearing and fully heard by 
the court, the Honorable Horace Gray, associate justice, and the 
Honorable Le Baron Bb. Colt, circuit judge, sitting; and now, to wit, 
~ jt. 14, ISS6, after mature deliberation, the opinion of the court is 
announced and the following final decree entered : 


Final Decree. (Entered Sept. 14, 1886.) 


This cause came on to be heard at this present term and was 
argued by counsel for the respective parties; and now, to wit, Sept. 
14, 1SS6, upon consideration thereof, it is ordered, adjudged, and 
decreed that the bill of complaint in this cause be, and the same is, 
thereupon distnissed, with costs for the defendants, taxed at —. 

l'rom this decree the complainants claim an appeal to the Su- 
preme Court of the United States, and give good and sufficient 
security that they will prosecute their appeal to effect and answer 
all damages and costs if thev fail to make their plea good, and said 
pope al is allowed. 

A true record. 


JOHN G. STETSON, Clerk. 


Lda The following is the evidence used at the hearing of said 
cause before said circuit court: 
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EDWARD B. TOWNE 
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(OHN TL NORTON, 

Bo Levit, Ma » 
= HW HOWE, Marlboro, Mass 
HOMER ROGERS, Boston 
OSCAR L. NOBLE, Boston 
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, STATE OF New HAMPSHIRE: 
SECRETARY'S Orrice, Concorn, February 9, 1880. 


| hereby certify that the foregoing is a correct copy of the origi- 
nal document received at 3.15 o’clock p. m., and recorded this day. 
A. B. THOMPSON, 
Secretary of State. 
Srave or New HAMpsHIre: 
SECRETARY'S Orrice, Concorn, February 17, 1885. 
| hereby certify that the foregoing is a correct copy of the record. 
Ln testimony whereof [ have hereinto subseribed my official sig- 
nature and athxed the seal of the State. 
ISEAL. | A. B. THOMPSON, 
Secretary of State. 


The Bussell Trimmer Co.— Amendment. 


The undersigned, a majority of the directors and treasurer of the 
Bussell Trimmer Company, a corporation organized under and by 
virtuc of the provisions of the General Laws of the State of New 
Hampshire and in pursuance of the reqfirements of: section (20) 

venty, chapter (149) one hundred and forty-nine of said laws, 

reby declare and certify upon oath that the capital stock of 
Lf sald corporation has been increased frem $200,000.00. to 
$300,000.00, and the increase of $100,000.00 has been paid in 
by thie convevance to said corporation of the following-deseribed 
puitent invention, V1zZ., United States patent No. 58002, dated May 
22d, 1566, and other good and valuable considerations. 
GEO. W. STEVENS, Treasurer. 
— ©. Ei. HOWE, 
H. P. KNIGHT, 
FRANK WOOD, 


, CHAS. F. JOHNSON, 
A Majority of the Directors. 
\LIDDLESEX, ss 
13 STON, May, LS(S)3. 
. Their personally appeared the above-named treasurer and a ma- 
; [" 


jority of the directors of the Bussell Trimmer Co. and made oath 
that the above statement by them signed Is true, 
HOMER ROGERS, 
Justice of the Peace. 
STate or New [LAMPSHIRE 
SECRETARY'S OrFice, May 19, 1883. 
The foregoing is a correct record of an original document received 
and recorded tliis day 
A. B. THOMPSON, 


AY erelaru or State. 


rHE RUSELL TRIMMER COMPANY ET AL, V5. 


LI AMPSHIRE 
SPCRETARY S&S COPPFTS &e CONCORD, February +a LSS). 
tT t the for roing is a corre et cr py of the record. 
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A. B. THOMPSON, 
Sveretary of State. 


CourrarxNants Exnupir LICENSE 1 


DerpARTMENT OF THE INTERIOR, 
['xrrep Srates PaTest OFFICE 


whom tl presents shall come, Greeting : 
tthe annexed Is a true COPY from the records 
: iment of writing executed by the Midge 
(‘company February 12, 1SS80, recorded in Liber T 
= ; | ri has been carefully compared with the 
rr transeript thereol. 


|, Benj. Butterworth, Commisstoner of Pat- 
the Patent Office to be aflixed this 27th 

3 rof our Lord one thousand elolit hun. 
ned OF Line [rte yn ndens ‘+ of the United States 


BENJ. BUTTERWORTH, 
( ‘onimissione 
made this first day of December, A. D. 1879, be- 


im |) Orentt and James H. Busell, both of Boston, 
’ State of Massachusetts. parciies of the first 


Mu Edge Trimmer Company, a corporation organ- 
State of Massachusetts and doing business 

oston, party of the second part, witnesseth : 
rs patent of the United States for an Improve- 
re ior trimming thie ¢ livres of boot and shoe soles 
granted the said William D. Oreutt March 4th, 

, : 

said lett patent was assigned by said Or- 
etl Dp by lis deed of assignment dated 


Dy S79. which deed was recorded in the Patent Office 
bith day of April, A. D. 1879; and 
second part is desirous of manufactur- 
sud patented improvements and using 


’ ; } 
mer of edcves oO} boot and shoe SOICS 


e parties have agre d as foilows: 
first part here Dy erant to the partly 

\ sive licens to manutacture and sell 
teal itibper ivVemnents to be used for 

(and shoe soles and heels, and for no 
ve whole territory of the United States to the 
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full end of the term for which said letters patent were > granted, sub- 
ject to the conditions hereinafter named. 
2nd. In consideration of the license hereby granted, the party of 
the second part agrees to pay to each of the parties of the first part 
twenty-five cents (25 cts.) upon each and every moulded rotary cutter 
manufactured and sold by said party of the second part to be used in 
trimming the fore-part edges of boot and shoe soles, whether made in 
accordance with the terms of the said patent of Orcutt or not, and 
said party of the second part further agrees to pay to each of the 
parties of the first part twenty-five cents (25 ets.) on each and every 
cutter made and sold by said party of the se cond part to be used for 
trimming the edges of boot and shoe heels, exce pt such cutters as 
are made by it in accordance with the terms of the patent granted 
to James H. Busell on the 19th day of November, A. D. 1878, and 
numbered 210,006, and adapted to trim the fore-part edges of boot 
and shoe soles, so long as the selling price of said cutters can be 
maintained at one dollar each above the actual net cost of manu- 
facturing the same, and when by the force of circumstances or com- 
petition in the trade beyond the control of said party of the seeond 
part said cutters cannot be sold for one dollar each over and above 
the net cost of manufacturing the same, the party of the second part 
agrees to pay to each of the parties of the first partas a royalty upon 
each and every moulded rotary cutter manufactured and sold by 
said party of the second part to be used in trimming the fore-part 
edges of boot and shoe soles, whether made in accordance with the 
terms of said patent of Oreutt or not, and upon all moulded rotary 
cutters manufactured by it to be used for trimming the edges of boot 
and shoe heels, except such cutters as are manufactured in aceord- 
anee with the terms of the patent No. 210,000, granted to James H. 
usell Nov. 19th, 1878, and adapted to trim the fore-part edges of 
boot and shoe soles, a sum equal to one-quarter of the differ- 
1!) ence between the net cost of munufaeturing each cutter and the 
selling price therefor, it being understood that the term 
‘moulded cutter” as used in this instrument is Intended to apply 
to such cutters as are designed to cut a moulding upon the edge of 
the sole, and are adapted to be sharpened by grinding the front 
radial or nearly radial face of each tooth of the cutter. 

[t is further agreed by the party of the second part that it will 
keep correct books of account in which shall be reeorded the num- 
ber and date of all moulded rotary cutters made and sold by said 
party of the second part to be used on fore-part edge-trimming ma- 
chines and all rotary cutters manufactured by said party of the see- 
ond part to be used for trimming heels, which books shall be open 
to the inspection of either of the parties of the first part or their 
legally authorized agent or agents at all reasonable: times. 

4th. The party of the second part further agrees to make returns 
to the parties of the first part on the pote days of January, April, 
July, and October of each and every year of all moulded rotary 
cutters manufactured by it for use in trimming sole edges and 
heels, and within thirty days after : said first davs of January, April, 
July, and October to pay over to said parties of the first part or 
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ya COMPLAINANTS Exuipit LICENSE 2. 


DEPARTMENT OF THE INTERIOR, 
UniTvep STates PATENT OFFICE. 
To all persons to whom these presents shall come, Greeting : 

This is to certify that the annexed is a true copy from the records 
of this office of an instrument of writing exeeuted by J. H. Busell 
et al., Decensber 20, 1880, recorded in Liber T 26, page 394. Said 
record has been carefully compared with the original and is a cor- 
rect transcript thereof. 

In testimony whereof I, Benj. Butterworth, Commissioner of DPat- 
ents, have caused the seal of the Patent Oflice to be affixed this 27th 
day of February, in the year of our Lord one thousand eight hun- 
dred and eighty-five, and of the Independence of the United States 
the one hundred and ninth. 

BENJ. BUTTERWORTH, 


ommussioner. 


Whereas an agreement between William D. Orcutt and James H. 
usell, both of Boston, and the Busell Edge Trimmer Company, a 
Massachusetts corporation, was made on or about December Ist, 
IS7%, relating to the exclusive right under letters patent No. 212,97], 
dated March 4th, 1879, granted to said Orcutt for retary cutters for 
sole edges, which agreement is recorded in Liber A 25, page 159, of 
Transters of Patents, and has since been assigned to and conveyed 
to the Busell Trimmer Company of Nashua, New Hampshire, a 
COT oration under the laws of the State of New Hampshire ; and 
whereas said Oreutt has an application for ietters patent for im- 
proved rotary cutter for sole edges now pouding in the United States 
Patent Office, filed on or about January 6th, IST): 

Now, it is mutually agreed as follows by and between said Orcutt 
and said Busell Trimmer Company : 

birst. The said application and any letters patent which mnay be 
eranted thre reonh and the Invention therein deseribed ure included 
in said agreement above mentioned in all respeets precisely as if the 

articles of said agreement rel rred 1n terms to said Inv nvion, 
ba application, and letters patent, as well as to Lie pritout No. 
212,971 and the invention therein deseribed 

Second. The bBusell Trimmer ¢ oOmMpany shall bear all CXpenises of 
reviving and prosecuting said application, and agree and bind them- 
selves to do all that may be fairly done to obtain a patent thereon 
free of expense to said Oreutt; Oreutt to execute all necessary papers 
for that purpose. [Executed in duplicate this twentieth day of De- 
cember, L550 

J. H. BUSELL 
WM. D. ORCUTT. 
BUSELL TRIMMER CoO., 
By O. L. NOBLE, 
Superintendent. 

Witness 

WM. A. MACLEOD to W. D. O. 
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Boiler Works of Philadelphia. During that time I sold and super- 
intended the erection of a half million dollars’ worth of their boilers. 
At the close of this period I invented a system of heating cities by 
steam and took out patents therefor. I then went to Europe as 
agent for the Pratt & Whitney Co., where my duties were to explain 
to the war departments of the various countries the improvements 
which we had made in gun-making, with a view to reorganizing 
their methods of making arms. This compelled me to study the 
‘ Xisting organizations in their armories, and, of course, to explain 
to their engineers the principles and details of our improved ima- 
chinery. | erected machinery for gun-making at the government 
armory at St. Etienne, in France. I erected machinery also at the 
rovernment works of Belgium and Italy, and during that time I 
devised certain machinery for covering gun projectiles. In Cairo, 
in Egypt, in company with others, we took a contract for establish- 
ne a manulactory of arms in that country, a tnatter requir- 
20 ing, of course, minute knowledge and careful explanation of 
details of machinery to the engineers of the war department. 
While It) lg pt at the request of the ly hed ve's chief engineer, 
| invented and made drawings for a machine for dredging the small 
canals of the country, the plans of which were approved and ac- 
cepted by the de prearcnn nit 
While in Europe I was obliged to carefully study many patents 
n connection with the sale of patents, which was entrusted to my 
On my return to this country, after seven years’ absence, I 
Went out to lurope again with horse-nall and horseshoe machinery. 
Ls LC Up Cine horse-nall machinery and explained Its operations, and 


’ 


succeeded in lorming two large companit sin Londen—one for the 
horse-nail and the other for horseshoe manufacture, both of which 
are In operation 
Wisile in London IT invented a horseshoe-nail machive, the patents 
wr which were bought by the horseshoe-nail company. 


Sinee my return to America I have been engaged in constructing 
mack ry and as consulting engineer for manufacturing com- 


pabiles | have acted at various times as | xpert in patent cases, 
agaating hack to 1S 

Int. 5. Are vou familiar with letters patent No. 258,505, granted 
to William D. Oreutt March 1, 15581, for rotary cutter for trimming 
the edges of boot an | shoe soles. and with the letters patent issued 
in this country and elsewhere which relate in any way to the art of 
trimming the elges of boot and shoe soles and with rotary cutters 
for use on wood and metal? If so, please state what there 1s that 
is. new in the Oreutt patent, and give such explanation of it in view 
of the state of the art as you may think necessary to inake your 
mieabiltigr cieal to the court. 


‘ 


‘> 
+}, 


(The patent of Orcutt is now put in evidence and marked Com- 
plaimants exhibit Oreutt Patent in Suit, W.A. C.. spl ex.) 
(Objected to as assunting that the Orcuét patent has something 


lit W ill it j 


Ans. | am familar with the patents referred to and with wood 


eyyeey 
ete 


‘> 
—) 


THE HUSELIL. TRIMMER COMPANY ET AL. VS. 


tet fe clearly understand what there 1s new in 
will be well to understand what work was re- 


lone and how others had att mp d to do it 
Bitcag re tires fond tine ntal cuLS W thi ce rian subdivisions 


em iUtwots Lia ede of a shoe sole 
iret is tie ratid cut second, the bed cut; third, the guard 
may have certain fancy forms or subdivisions. The 
| vl a blade attached to a handle, and in front of 
i guard, arranged with respect to the blade similarly 
the wood in a wood plane in respect to its blade 

Live | f the hand tool has a rand vuarad, il rand lipor utter, 
i] pits pried A lard cutter Upon itsouter or molded lace, iis if 
ind this blade could be ground upon its flat front face 

listurbing the contour of its molded face . 
tiie t ould cut all the forms with their subdivisions wpon the 


1 first-class shoe or boot but it was a slow tool in its 
wT i. imcntse if Was a reciprocating tool, requiring to be pushed 
rwat to make a cut and to be drawn back preparal ry lo another 
mequentiv a portion ol the time of its operation was lost. 

eractutm th sole-Lrimtnihnge was increased Spec d. and many 


were directed to obtain this result by substituting the rotary 


me privcipie tot the reciprocating or cut-part-of-the- 
Phis was attempted to be accomplished by making 
irr teeth upon the peripheries of cylinders, out the em 


} 


irr teeth ran the inventors into difliculties, for to 

ter with such teeth = h Wing the forms necessary. to cut 

e rand, bed, and guard upon the same tool would have required 
sort of sculpture in steel for each tooth, and as these entters would 
il they would require to be sharpened ly files, 


- ’ nealing the cutters for that purpose, even if4t were 
tical hie them, which it was not In an economical sense 
Libense itters could have been so filed, they would have ;¢- 
' ve been annealed and rehardened for each filing, which 
. Liem) ale! thires or tour Operation consequeltly, lt 
1ijiie he 6 S¥vstemm of bUrr-cullers Work, Only preaain forms 
and the first patent which we find upon that sub 
Moliere. No. 13063. June 12. 1855. who shows a evlinder hav 
upon its periphery vsed with a rand guard. This 

dot the sole. 
Loglsh patent 2505, 1865, deseribes in a somewnat 
c riage! eS. milat cutter. but tha description is hot 
view of the state of the art at the time, as would 
, Piet a man ord Paaraiy skilled itl thie art Ot taol-mak 
(; t, knglish patent No. S7%, of 1868, also shows a burr-cut 
r. ard leseribes file-like teeth upon the edge or face Intended 

? f the sole or heel 
llodge. No. L688, Oet. 11, 1S64, shows a burr-cutter which could 

imNT i | used “ th il rana euide 

Coté, No. 135.504, Feb. 11, 1873, shows also a cutter with burr 
esigned to trim the bed of the sole, showing also a pauge- 


en 
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sleeve slipped over the cutter to gauge the width at which the sole 
mnight be cut. 

‘The first advanee beyond the point of cutting only one of tho 
three fundamental forms upon the sole edge is shown by Tayman, 
No. 136,790, Mareh 11, 1873, who made a burr-cutter which would 
trim two of the three fundamental forms, namely, the rand and the 
bed. ‘This he did by slicing his cutter into three parts or disks 
having burr teeth upon their peripheries. ‘Two of these disks had 
their leeth cut obliquely to the axis of the cutters to make a shear- 
ing cut, and these two combined trimmed the bed of the sole, while 
the third, which was combined with them,trimmed the rand. The 
cutters were used with a rand guide. 

Various other parties took out patents for improvements in sole- 
trimming, but up to Knight’s time they were all burr-cutters sub- 
stantially like those deseribed. Up to this time all these burr-cut- 
ters required to be sharped with a file, necessitating annealing and 
rehardening at each filing, and they could be used upon only the 
coarsest description of shoe,and had merely competed as far as they 
went with the old hand knife in most cases and the hand rand 
knife in only one. 

J.C. Knights, No. 157,476, Dee. 8, 1874, shows the first marked 
improvement in the cutter teeth. He provided a trimming tool 
with a series of cutters projecting from the periphery of a hub, all 
made from one piece of metal, and these cutters or teeth were beveled 
at their outer edges, forming chisel edges, and this cutter was used 
with a rand guard. 

lor the first time a rotary cutter appeared which could be sharp- 

ened by an emery wheel and without drawing its temper ; 
28 but it is obvious that this mode of sharpening would admit 

only plain outward curves or straightedges to exist upon the 
outer edges of the teeth. 


(Noon recess. ) 


This Knights cutter trimmed only the bed; therefore dropped 
down from the position occupied by Tayman, who could cut two of 
the fundamental forms, while Knights could cut only one. 

Next, Busell, No. 167,874, Sept. 21, 1875, shows a burr-cutter with 
spiral teeth, and this cutter bas a rand knife consisting of a bar of 
steel sharpened upon opposite edges at each end, and this bar is 
placed in a slot cut across one end of the burr-cutter, and this bar is 
attached to a spring shaft inside of a hollow shaft which drives the 
burr-cutter. The revolution of the burr-cutter causes the revoiution 
of the rand knife also. The rand guard is stationary and has a re- 
cess within it, in which the rand knife revolves. This structure was 
intended to trim two of the fundamental forms upon the shoe-sole 
edge. The rand knife could be sharpened without drawing its tem- 
per, but the burr-cutter required to be annealed, filed,and rehardened 
in the old way which preceded the method shown by Knights. 

Another patent to Busell, No. 188,557, March 15, 1877, shows a 
rand knife, a Knights cutter,and a sleeve surrounding the arbor for 
driving the cutter, and this sleeve has teeth upon Its edge designed 
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All this ingenuity, effort, and expense had not succeeded in pro- 
ducing a machine tool which could successfully compete with the 
old hand tool. 

These structures represent large machines composed of cams, 

levers, ears, and other intricate devices known to the me- 
OU chanie arts, and the efforts to render the machinea substitute 

for the hand tool to successfully trim a sole went on simul- 
taneously with the efforts to improve the rotary sole-trimmers. 
Both appear to have been equally unsatisfactory in their results. 

We now come to Oreutt’s structure. In patent No. 238,503, Mareh 
1, iSS1, Orcutt shows a cutter having blades upon the periphery of 
a cylindrical hub, and upon the outer edge of each blade was shown 
a rand-cutter, a bed-cutter, and a guard-cutter, and each blade had 
a flat front face which could be ground without disturbing the con- 
tour of the peripheral or outer edge of the cutters. The molded or 
outer edge of these cutters was eccentrically inclined to the axis of 
the cutter to afford a clearance in cutting. These cutters could be 
ground until worn out without in the least disturbing the molded 
surface already designated. ‘This structure was adapted to be used 
with a rotary rand guide. For the first time in the history of the 
art as shown by the records a cutter was presented which had upon 
it the means for making the three fundamental cuts upon a sole— 
namely, the rand, bed, and guard, with their subdivisions, all of 
which forms could be ground in a few seconds without skill without 
disturbing the contour of their molded peripheral edges. 

We turn now to Brown’s patent, No. 45294, Nov. 29, 1864, which 
shows a tool for cutting metal gear teeth. There are teeth upon a 
evlindrical hub, and these teeth have a surface upon their peripheral 
faces and their sides the converse oi the space to be cut between 
gear teeth. This form upon the outer edge and sides of the teeth 
is cut eccentrically to the axis of the cutter. The front flat face of 
each tooth was intended to be ground. 

The blade of the old hand plane was composed of several ingre- 
dients—first, the rand-cutter; second, the bed-eutter; third, the 
guard-cutter; fourth, a flat front face to be ground, and, fifth, the 
molded face not to be ground, but which should remain undisturbed 
until the blade was used up. 

The Orcutt cutter was composed of six ingredients—first, the 
rand-cutter; second, the bed-cutter; third, the guard-cutter; fourth, 
the flat front face to be ground; fifth, the molded outer surface 
which should remain untouched until it was used up, and,sixth, the 

rotary rand guide. 
ol The Brown cutter possessed only two of the ingredients 

which went to make up Orcutt’s leather sole-trimmer, namely, 
first, the flat front face to be erouud, and, secondly, the eccentrically 
cut peripheral or outer face. The Brown cutter was invented to cut 
metal veurs, but somewhere about Isa Brown discovered that cer- 
tain other forms for cutting metal might be employed upon his cut- 
ters. The method of using Brown's cutters was to revolve their blunt 
edges at a slow speed against metal firmly held in place Ina power- 
ful machine. They continued to be so used,and only so used, up to 
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the time that Orcutt patented his invention. Employed ‘as they 
were intended to be, and as they had been up to that time, at a slow 
rate of speed and with blunt edges, they could not trim a sole ina 
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merceantiic setise, ior would thi tool evel be il scraper iis used Ul} to 
that time. There was nothing illustrated in the cutter nor in the 
method of using Won thas metal art to Indicate to any Padi ordi- 
narily skilled in the art that a shoe-sole trimmer could be made out 
Ol su la tool brown Was a math ot ¢ xtraordinary skill, anel he had 
not penetrated the seeret of successful leather-cutting in-his  re- 
Sear hes to construct il cutting tool, for the secret did not lie excep 
in part in his tool, but was hidden in others In an entirely unanal- 
ogous art. Further thought and invention, as well as experience 
outside of his OW, Was hecessary to ublte with the two Invredients 
found in his eutter the other ingredients which were indispensable 
to a successful leathy r-cutting tool. : 

The thousands of people using Brown’s tool all over the world in 
both the metal and leather cutting arts had never discovered any- 
thing more than Brown did, nor lad they used the cutters In any 
different manner nor for any different PUPpose, Not even the men 
in the leather art familiar with its demands, who were -using 
brown's tools to make instruments for the leather-cutting tart, had 
auvthing indicated by the two Ingredients which Brown’s tool pos- 
sessed that that tool could be made into a leather-cutting instru- 
ment. : 

Oreatt had the keen intellectual perception to extract the essence 
of the old hand plane in the leather art, and to combine it with the 
two ingredients found in the Brown tool, and he had that quality of 
mind superior to the general range of that of mechanics to take 

ly ingredients from the old Jiand tool and arrange them with the 

further ingredient of the rotary rand guide, and to- make a 
5 ce miplet and successful structure for trimming leather soles. 

He made a tool which could cut the three fundamental forms 
of a shoe sole with their subdivisions as well and far more rapidly 
than was done by the old hand plane. 

The novelty whieh Oreutt presented was a tool which had all the 
forms upon it which were requisite for a first-class sole, and which 
could be instantly sharpened without disturbing those forms until 
the tool was used up, and this he adapted to be used with:a rotary 
rand uid The blade of the hand plane per xe could not have 
been placed in the periphery of a hub just as it was, because its rand 
guide was formed by rounding the outer edge of the rand-cutter. 
If it had been so placed in a cylindrical hub it would have torn the 
upper leather of the shoe. It was necessary for him to exert his 
ingenuity to find another means of using a rand guide, and this he 
did by grinding off the rounded surtace of the rand-cutter, and adapt 
the hand plane blade to be used with | rotary rand cuide, which | 
regard as new, 

Int. 4. There seems to me to be an implication in vour answer 
that the milling or metal-working rotary cutters were used on meta! 
as you have deseribed only lly) to the date of Oreutt’s patent—that Is 
to say, that since the date of that patent these milling tools or rotary 
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cutters have been used on metal in some other way. Please explain 
briefly as to this. 

Ans. I did not intend that Brown’s cutters had been used In any 
other way since the date of Orcutt’s patent, for they have not been 
used In any other way nor can they be used in any other way than 
that deseribed for cutting metal. 

Int. 5. State whether this new thing deseribed in the Orcutt pat- 
ent in suit is an invention or not, and state also the grounds of your 
belief as to that matter. 


(Objected to by counsel for defendants as involving matters strictly 
in the province of the court to pass upon and decide.) 


Ans. To my mind this new thing presented by Oreutt is an in- 
vention and due solely to him ; first, because he alone of the great 
numbers endeavoring to attain to the excellence of the old hand 
tool and to increase enormously the quantity of work done by the 

instrument was the only one to sueceed. I judge, from the 
Oe fact that the old hand plane and all the rotary cutters pre- 

ceding his were immediately supplanted by his tool, that he 
had created something which all others had failed to produce. 
l'rom the fact that his new tool jumped from a sale of four hundred 
to sixteen thousand in the fourth year of its appearance, and that 
rotary tools immediately sprang into popularity, I judge that he had 
done something which had never been accomplished before. | 
should measure his ingenuity and originality of mind by the vast 
benefits produced for the public. Upon the millions of shoes and 
boots trimmed an economy has been effected which I should judge 
would amount to an enormous sum. 


(Adjourned.) 
Boston, Jan. 20, 1885. 
(Counsel present as before.) 


Up to the time of Oreutt’s invention such had been the imperfect 
character and the limited range of work of rotary trimmers that they 
had not largely affected the shoe-trimming interest. As previously 
stated, they could none of them trim the top corner or rand of the 
sole, the bed, and the guard in a manner demanded by the trade. 
The Oreutt tool could; consequently a result was produced by 
Oreutt which had never been produced before by a rotary trimmer. 
The proof, to my mind, is clear that nothing had been made obvious 
by any invention which existed previous to his in either the leather 
or metal working arts which had enabled any man to make a trim- 
ming tool such as his. That he showed originality of thought 
which amounts to invention is evinced, I think, when we consider 
how many bright minds had been at work for many years to obtain 
a successful method of trimming a sole as well as and in a more 
rapid manner than that accomplished by the old hand plane. They 
had failed and he had sueceeded. ‘To indicate how much talent and 
effort had been spent to accomplish the results that he obtained, we 
may consider, besides all those who had attempted to make rotary 
trimmers, the number who had made costly efforts to produce ma- 
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chines for the e mployme nt of the hand tool. The drawings show 
“great comp lication of cams, levers, and gears in the construction 
Go! large tnachines \ ser a Lney were built, must have cost vast 
sums of money and eertan did cost long months of study and ex- 
periment. These efforts were futile, for they were on the wrong 
track. 
3 During the time that these experiments with both rotary 
trimnmers and the machine hand-trimmers were going on the 
Brown tool was in existence and daily operation, and had been in 
operation in the manner prescribed by Brown for fifteen years when 
Orcutt made his invention, and it continues in use In the same man- 
ner up to this day, but no thought or suggestion appears to have 
been made to minds "3 to Oreutt’s time that the Brown tool con- 
tained any feature that would apply to leather-sole trimming. This 
was natural, for th atten art and the metal art are unanalogous 
and totally distinet, and the habits of thought of the workmen in 
the leather art were also distinet from those in the metal art. Brown 
evidently had no knowledge of leather-cutting, for he had never 
produc da leathe r-trimming tool nor shown a proper method of 
operating such a tool upon the shoe. It required an intithate knowl- 
edgy of both the leather and metal working arts, ingenuity, thought, 
ind ¢ x" riment to apply whatever there was in his tool to a success- 
ful tool which could trim shoe soles. It required invention. All 
that Brown had ever made known to the world in this line and 
which others skilled in the art could imitate had net and eould not 
trim a sole in any mercantile sense. 

What Oreutt made known to the world and whieh could after- 
wards be imitated by any one skilled in the art would .trim a sole 
in the complete mercantile sense. Orcutt had therefore created 
through study and experiment something which was new, and some- 
thing Which was wanted in place of all other structures. 

Toapply atest as to whether Orcutt produced anything worthy the 
name of Invention, let us suppose that he saw the leather trade pro- 
ceeding In an uneconomical and wasteful manner. by his intimate 

roof the two arts of me tal-working and leather-cutting he 

sees that he can select Inger dients from the two arts, and can produce 
a tool that will clleet an enormous CCOnOMY in the cost of shoes for 
the benefit of the public; but, confronted by nice technical reasoning, 
that old in one art is old im all, he sees that laborious research, ex 
periment, and expense will be entirely thrown away. The natural 
result would be that he would refuse to martyrize himself merely for 
the pecuniary Lenetit of the general public at his expense. Ie would 
refuse to proces d, but let the waste fo On in the old Inanner, to 

oe Lhe consequent damage of the interests of the public. In other 
words, Invention would stop in this direction at this very 
point, and he would say, “ If I keep my seeret let the publie help 
themselves to what they will claim hereafter is old and_ perfectly 
obvious.” To gain light on the E ers tof invention in this case let 
us suppose, for instance, that Mr. Noble, aman thoroughily acquainted 
with the shoe-trimming art, had, previous to the appearance of the 
Oreutt patentand after experiencing all the failures of the hand and 
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rotary tools, and possessing a thorough knowledge of the machines 
for employing the hand tool, had taken a collection of all the ap- 
pliances for trimming soles from the hand tool up, and, disheartened 
by the failure of them all to accomplish the work desired, he had 
gone outside of the leather art to seek aid in, for instance, the wood- 
cutting art to obtain a proper sole-trimming tool. He would have 
found in the wood-cutting art sharp knives upon rotary arbors re- 
volving at high speed, but in nowise suited to cutting leather. He 
would have found nothing in that art that woutd not have torn the 
work to pieces if he had applied the shoe sole to any of the revolv- 
ing knives or cutters known in that art, unless other mechanisms 
were united with them to prevent. He would have obtained no 
satisfaction there. 

Suppose he had now gone to Joseph R. Brown and had asked him 
for a cutter suitable for properly trimming a shoe sole. He would 
have received up to that point no satisfaction, because Brown, as 
shown by his works, had no experience except with metal-cutting ; 
but if Mr. Neble should give him the benefit of his experience in 
cutting leather, and, beginning with the old hand tool, should en- 
lighten Brown by showing him step by step through all the various 
experiments which had been made what had been done in cutting 
leather up to that time, showing him burr-cutters, Knights’ cutters, 
Corthell’s cutters, Busell’s cutters, ete., the united knowledge of 
Noble and Brown might very probably have brought forth a tool 
which would have been ad suCcCeSS, ana, as it would seein to me,a 
joint invention of the two men. ‘That tool might have been, proba- 
bly would have been, identical with Oreutt’s. Separately neither of 
these two gentlemen would have produced anything. Joining to- 
gether all each knew in his own art, the new structure would have 
been the result. 

Now, Orcutt, occupying the relation of machinist and of 

ob leather-trimming tool-maker, joined the results of his experi- 

ence in both the leather and the metal arts, and produced a 

new article for a new purpose, and producing therefore results 
hitherto unknown. 

Int. 6. Now please make clear the main differences in the mode 
of operation of the Orcutt sole-edge trimming tools and the metal- 
working tools, confining yourself to those rotary cutters which are 
sharpened on their front face and have their peripheries molded. 

Ans. The metal-eutting milling tools have a surface velocity, as 
near as | remember, of, say, twenty feet per minute, more or less, 
according to the metal to be cut. In other words, thev revolve 
slowly. The metal to be cut must be firmly held in a solid fixture 
of the machine while the cutter teeth are revolving against it. There 
could be no possibility of holding a gear, for instance, in the hand 
while it was being cut by the revolving cutter. The gear to be cut 
has to be fed up against the cutting tool by a powerful screw or its 
equivalent. . 

[n using the shoe-trimming tools they revolve at a velocity of 
seven or eight thousand turns, more or less, per minute. ‘The work 
tu be trimmed by them is lightly, gently, and rapidly passed over 
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them by hand. It needs no firm fixture, screw, or machinery of 
any description to apply the shoe sole to the cutting instrument. 

In the shoe-trimming tool, when the edge of the sole is passed 
over it, each tooth culs the leather slightly una is prevented from 
gashing into the leather by its top face, which acts as a guard until 
the cutting edge of the next tooth comes around. The top molded 
face of the tooth of the metal-cutter does not perform this function 
of a guard, as the inetal to be cut, being firmly held in a powerful 
fixture, cannot alter its position in relation to the center of the re- 
volving tool—that is, the metal cannot sink below the edge of one 
tooth and the edge of the succeeding tooth, for if it could it would 
produce a gouging or uneven cut. 


(Noon recess } 


Int. 7. It seems now to be an obvious and simple matter to adapt 
the Brown style of rotary cutters for metal to the trimming of sole 
edges. llow does that affect your opinion as to whether it was an 
invention or not to do tnat? : 

(Objected to as Incompetent, as the question requires tlie drawing 
of deductions and conclusions which are entirely within the province 
of the court.) 


37 Ans. I have observed in my own experience as a inechanic 

and inventor that just in proportion as I had applied long 
years of study and experiment to a machine and produced sim- 
plicity, just in that proportion it was disesteemed as an invention. 
It seems to me that the same is true in this case. The simple object 
sought was to cut the three forms hecessary Upon a firstsclass shoe 
sole by machinery which should do the work quicker and as well 
asthe old hand plane. The brightest minds in the leather business 
had been devoted to this, and the best results that were pro- 
duced—in fact, the culmination of all the thought devoted to that 
end was shown In inventions of Busell and Corthell in rotary trim- 
mers and in the invention of the machine designed to use the old 
hand tool. : 

These inventions managed to trim the edges of soles in a certain 
manner, and were recognized without question as inventions embody- 
ing great Ingenuity and thought on aceount of their very complexity. 
The Busell invention, for example, employing the Knights eutter 
with a rand knife separate from itanda cuard-cutter separate from 
the Knights cutter, made the trimming cuts upon the sole similar 
in quality of workmanship to that produced by the old hand cutter; 
but as a tool for every-day use it Was very expensive to make, in the 
first place, and when required to be sharpened the entire structure 
had to be disintegrated, and as much time required to sharpen eacli 
of the three parts as to sharpen the entire Orcutt strneture. In the 
Corthell structure, one of great ingenuity and embodying evident 
and long-continued thought and experiment, it was difficult to make, 
as each tooth was separately formed and lips had to be eut to fit into 
slots which had to be made in the eylindrical hub in which they 
were placed. It was not a tool which could be practically employed 
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in all the complex designs required for edges of shoe soles on account 
of the peculiar manner in which the rand-cutter and guard-cutter 
were projected upon each tooth, and it could not in all eases be 
made to work in the same manner as the Orcutt structure—that is 
to say, practically work, and to be sharpened as an economical 
cutter. It was ingenious and complicated, and, such as it is, inven- 
tion is easily recognized in its conception and its working out. In 
the structures designed to employ the old hand tool automatically 

invention is easily recognized in the assemblage of the com- 
o8 plex mechanical principles which made up those large ma- 

chines. ‘They were ingenious, novel, and useless as a means 
of increasing the amount of work which could be done over the old 
hand tool. 

In view of the fact that these various machines were the embodi- 
ment of the very best talent known to the trade, and were the culmi- 
nation of the very best efforts of minds stimulated to the highest 
degree by self-interest, I regard the quality of mind displayed by 
Oreutt in being able to reach this result of trimming a shoe sole 
by his very simple device as displaying invention of a most supe- 
rior type. 

The thing which he did, which now appears so simple, seems to 
me to be analogous In his line to what Corliss did when he con- 
nected the old well-known regulator ofa steam-engine to a liber- 
ating valve gear in the engine to regulate the movement and econ- 
omy of the engine instead of leaving the regulator connected to the 
old-fashioned throttle valve in the steam-pipe. By that means he 
revolutionized the art of using steam In stationary engines. 

This appears to be perfectly simple now, and can be copied by the 
most ordinary minds, but until he made this simple change the 
world knew nothing about it and received no advantage from it. 
It seems to me that the quality of mind evinced by Oreutt in this 
leather art was somewhat analogous to that of one who condenses 
the vague wisdom of his predecessors into an epigram. ‘The very 
simplicity of the Orcutt structure to me is the evidence of the great 
amountand the high class of thought, and to me displays invention 
of the purest type. 


(The complainants now put in evidence the things marked Exhibit 
Hand Plane, Complainants’ Exhibit Corthell Patent Cutter (patent 
No. 207,395), Complainants’ Exhibit Oreutt Cutter, Ist style; Com- 
plainants’ Exhibit Busell Cutter (Orcutt patent of ’S51), Exhibit 
Rand Guide, Complainants’ Exhibit Defendants’ Cutters, Defend- 
ants’ Exhibit Thompson Rand and Sole Edge Trimmer, Complain- 
ants’ Exhibit Milling Cutter, Complainants’ Exhibit Coté Cutter, 
Knights’ Patent; also the following patents: No. 13063, to J. P. 
Moliere, dated June 12,1858; No. 44688, to H. Hodge, dated Oct. 
11,1864: No. 135,694, to L. Cote, dated Feb. 11,1873; No. 156,790, to 
Bb. J. Tayman, dated March 11, 1878; No. 157,476, to J. C. Knights, 
dated Dee. 8, 1874; No. 167,874, to J. H. Busell, dated Sept. 21, 1875; 

No. 188,337, to J. H. Busell, dated March 13, 1877; No. 
ou 192,616, to A. Bolling, dated July 5, 1877; No. 207,395, to 
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tablishments in England and France and in the mechanical mu- 
seums of those countries, did you devote any time to or take cog- 
nizance of the state of the mechanical arts so far as relates to the 
manufacture of boot and shoe machinery? And, if so, please state 
the purpose and capacity of the machines in that art which you 
studied. 

Ans. I saw no shoe machinery whatever during that visit The 
object of ny visit was to acquire a general knowledge of mechan- 
ical principles which might apply to any art. 

Cross-int. 13. During the time you were first employed as assist- 
ant superintendent of the Providence Tool Co.. as stated by you, 

: 


did you in the discharge of your duties there or otherwise give any 


attention to or acquire any knowl dg ot the state of the art so far 
as related to the manutacture of boots and shoes by machinery » 
And, if so, please state the extent thereof. 

Ans. | had nothing whatever to do w ith the subject of boot and 
shoe making, sofaras | now remember. My attention was devoted 
exclusively to making guns 

Cross-int. 14. Please to answer the same question with reference 
to the time that vou were emploved at the establishment of the Cor- 
liss Steam Engine (‘o.. as stated by you 

Ans. ] am not quite clear whether I paid any attention to the shoe- 
making art while engaged with Mr. Corliss or not. I was obliged 
to travel amongst agreat many different classes of manufacturers in 
connection with Mr. Corlisss business, but I have not a distinet 
recollection whether I visited shoe-making establishments or not. 

I may or may not have done s 
t] Cross-int. 1b. While thus employed your only duty was to 
introduce the manufactures of Mr. Corliss, as stated, and those 

manufactures were In no respect boot and shoe machinery. Is this 
so? And, if not, please state wherein: it is not so. 

Ans. My duties were of a vi ry varie d character at Mr. (‘orliss’s. 
A part of the time I was in the draft hg i partment, making ane 
superintending the making of drawings; in the pattern and ma- 
chine shops, laying out the work and superintending the construe. 
tion of various machines, and a part of the time engaged at Mr. . 
Corliss’s house in devising new machinery; and | was sent to va- 
rious parts of the country to arrange differences between. manufact- 
urers and the Corliss Steam Kngimne (Co vrowing out of Infringe- 
ments of Mr. Corliss’s patents. | was also sent into the forests of 
Marvland to select hickory timber and to make contracts for the 
hickory gear teeth to be used in the Government engines. I had no 
direct connection, so far as I remember, with the shoe-making art. 

Cross-int. 16. Please answer as briefly as vou ean that part of the 
preceding question which relates to the question of whether the 
inanufaectures of Mr. Corliss at the time you were emploved by him 
related to the manufacture ef boot and shoe machinery or not. 

Ans. Thev had no other relation to the boot and shoe art than 
that some of his engines might have driven boot and shoe making 
machinery ; but whether they did or not | do not now remember. 
Cross-int.17. During your second employment by the Providence 
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tioned. I was well acquainted with Mr. Goodyear while in 
43 Paris, who was an inventor of shoe-making machinery and 

had it at work there, and I went frequently to his place of 
business, where he had his own machinery as well as other kinds 
for sale, and I used frequently to witness the operations of the va- 
rious machines. I think that upon one occasion I was taken to see 
the Government shoe machinery at work in making shoes for the 
Army. 

Cross-int. 25. Within what dates did -you visit Mr. Goodyear’s 
place, as stated ? 

Ans. I don’t remember when my visits commenced. I had known 
lim for several vears, but the visits ended in the autumn of 1879. 

Cross-int. 26. Did Mr. Goodyear, to your reco!lection, have any 
rotary edge-trimming machines at the times you speak of? And, if 
sO, please describe the kind of cutters that were employed thereon. 

Ans. I cannot say whether he did or did not. I have no very 
distinct recollection upon the subject. I went to see certain special 
machines to which he called my attention, and witnessed other 
operations only incidentally, with which I did not attempt to charge 
my mind, 

Cross-int. 27. You have testified in relation to being “ obliged to 
carefully study many patents in connection with the sale of patents 
which was entrusted to your charge” whilein Europe. Please state 
if any of these related to the art of trimming shoe soles by ma.- 
chinery ; and, if so, please designate what patents they were. 

Ans. None of them were connected with the art of trimming shoe 
soles, but related to other subjects. 

Cross-int. 28. After your return from your seven years’ stay In 
Murope and during the period of your subsequent trip to and stop 
there in connection with patents, machinery, and the manufacture 
of horseshoes and horseshoe nails did you have occasion to or did 
you devote any time or study to the art of manufacturing boots or 
shoes by machinery? If so, please state the extent thereof. 

Ans. I did. I made my headquarters in London, in an establish- 
ment where there was a large collection of shoe-making machinery, 
of both English and American make, and where the machinery was 
operal d During the principal part of two years [ was In this es- 
tublishment several times a week. I also visited the large establish- 

ment of Greenwood & Batley, at Leeds, where 1 saw many 
44 shoe machines, completed and in process of construction, and 
where the machines were also operated. 

Cross-int. 29. Please state within what dates this stay in England 
is included. 

Ans. From 1880 to August of 1882 

Cross-int. 30. While visiting the establishments referred to in your 
preceding answer did you observe any machines intended for and 
adapted Lo the trimming of edges of shoe soles: and, if SO, what 
kind of cutters were employ d therewith or embodied therein ? 

Ans. I do not remember definitely whether there were or not. I 
had only a general interest in ethe subject, and, while [ remember 
that there werea great variety of appliances shown to me at various 
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Maynadier in order to see the machine operate which was involved 
in this suit. I desire to change the date 1883 in my answer to the 
previous question to 1884. | 

Cross-int. 37. Had you at any time before or have you at any 
time since the above-stated visit witnessed the operation of trimming 
boot or shoe edges with rotary trimmers where you had any special 
occasion or interest to examine the operation of such cutters or the 
method of performing the work ? 

Ans. No; I have not. The principles there exhibited were so 
like those with which I was familiar before in cutting soft and hard 
material that I deemed a repetition of examination unnecessary. 

Cross-int. 35. What kind or class of shoes did you see trimmed at 

the shoe shop which you visited as you stated ? 
if} Ans. I am not sufficiently familiar with the technical terms 
of the various classes of shoes to say that they were anything 
more than what used to be known as brogans—that is, they were 
shoes Intended to go somewhat above the ankle. 

Cross-int. 30. Were they double or single sole? 

Ans. I think they were double sole—in fact, | know they were 
double sole. 

Cross-int. 40. Upon what portions of the sole—that is, what num- 
ber of the fundamental parts of the sole upon which a cutter may 
operate, as heretofore stated by you in direct. examination—were 
these cutters operating at the time you saw them ? 

Ans. My recollection is that it was upon three. 

Cross-int. 41. Can you state whether those cutters, as you saw them 
operate, were cutting out the entire rand or not? 

Ans. They were not cutting out the entire rand. The operator 
used another (a hand) implement for cutting out a portion of the 
rand and afterwards used the rotary tool to finish. 

Cross-int. 42. Have vou been familiar with the introduction of the 
brown & Sharpe cutter, so called, made under the patent of J. R. 
Brown of 1864, and the development of its use in the various metal- 
working arts, and more especialiy during the last half of the life of 
that patent? 

Ans. I have. 

Cross-int. 43. Please state in your own way and as you wou!'d 


judge might best give the court an idea of the extent of the use of 


cutters embodying the essential features of that patent to what ex- 
tent such cutters have been employed in this country and the 
various arts in which they have been employed. 

Ans. The Brown & Sharpe cutters for cutting gears are generally 
known in the leading establishments using gear-cutters throughout 
this country and Europe, and the cutters have been 1n use to a very 
large extent. 

lp to the time of the Turkish contract for arms by the Providence 
Tool Co. no other form of that cutter had been known. Somewhere 
about 1875 or 1876 other forms were given to those cutters for cut- 
ting metals. That idea spread to a very large extent in this country, 

and Brown & Sharpe furnished a great number of cutters to 
17 manufacturers in this country during the life of their patent. 
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Cross-int. 47. Can you not, from your experience in gun-making 
and gun-making machinery, give a more definite answer than the 
last with reference to the probable or approximate number of kinds 
of milling tools or cutters which would usually be required in the 
inaking of a gun or pistol of any specific size or kind? If you can, 
please do so. 

Ans. I cannot give a more definite answer, nor can it be given by 
the superintendent of any gun factory in the world, unless he has a 
remarkable mind for statistics. Unless a man had drilled himself 
to carry In his head the innumerable details of the operations upon 
so intricate a mechanism as a gun or a pistol he could not, without 
special preparation, answer that question more definitely than I 
have done. It is as difficult a task as it would be to ask the city 
engineer of Boston how many screw-drivers, monkey-wrenches, and 
other small tools there are in the mechanical department under his 
control lt could be done, but he would have to refer to his books 
or count them up before he could answer the question. | 

(‘ross-int. 48. Please state whether, in your judgment, based on 
your experience, it would require more or less than one hundred 
cutters to make an average ordinary or usual gun or pistol of any 
riven size or pattern. 

Ans. | should think it would take a great many more than one 
hundred cutters. 


(Adjourned 


19 Boston, Jan. 22, 1885. 
(Counsel present as before.) 


Cross-int. 49. Please state whether or not there is any form pro- 
duced or milled by milling-eutters which may not be produced by 
cutters made ill accordance with the principles of the Brown cutter. 

Ans. I do not think of any that cannot. 

Cross-int.50. Pleaseexamine the following-named exhibits, marked 
as exhibits in the syit of Busell Trimmer Co. et al. v. Corthell Man- 
ufacturing Co, ef al. and now introduced and marked with the title 
of this case—Complainants’ Exhibits Brown & Sharpe Milling Cut- 
ters Ll and 2, Defendants’ Exhibits Colt’s Armory Cutter, and Colt’s 
Armory Cutter No. 4; also Complainants’ Exhibit Milling Cutter— 
and state whether or not, 1) your opinion, they were intended and 
are adapted to be used in milling metals, such as gun work or the 
i1Ke 

Ans. I have examined the exhibits and they appear to be all in- 
tended for cutting metals. Two of the cutters, however, marked 
“(Colts armory cutters.” are carried to extreme limits. One ot them 
with extreme care, by feeding the metal very delicately against it, 
nay possibly be practically used as a metal-cutter for hard metal, 
but as five teeth out of twelve are broken and seven out of twelve 
in the other ease are broken, apparently in using them it resembles 
more a mechanical feat to use such a cutter than anything else. 
The broken teeth are the best evidence of this fact. 
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with the principles of which I am familiar. You do not stipulate 
by your question any different means of operating them from 

ol] those which were intended to operate them, and I have con- 
fined my answer within those limits. 

Cross-int. 57. The question involved in cross-int. 54 is this, and it 
is now repeated: Is it practical, in your opinion, to trim shoe-sole 
edges with any of these exhibit cutters; and,if so, whieh? And in 
answering this question, in order to save time, please not to suppose, 
as you have heretofore done, that any operator In sole-trimming 
would be so stupid as to use these cutters for that purpose In an tron 
milling machine, but that he would make use of the cutter in well- 
known machines for that purpose having the required rotary velocity 
and not the slow speed of metal-working tools (the cutters referred 
Lo hemng those enumerated in cross-int. oO), 

Ans. With the explanation given in the last question and refer- 
ring to question 54, where it says, “ Suppose it were desired to trim 
shoe soles with the form of edge or edges of a stvle or form which 
either or any of said cutters are adapted to give,” I should say that 
these cutters might trim a leather-sole edge, but it would not be 
trimmed in a practical or mercantile sense, but merely a mechan- 
ical feat. 

Cross-int. 58. Please state what you mean by the words in the last 
answer, “in a practical or mercantile sense.” 

Ans. There is a certain relation of parts toeach other which must 
be preserved in order to produce smooth, merchantable eutting. The 
distance of the cutting teeth from each other, the angles of the flat 
front taces and of the top or molded faces must have a certain rela- 
tion to each other, so that the Lop or molded surface of the teeth will 
act as guards to prevent the tool from vnevenly cutting the sole; — are 
Important factors in) a leathe r-trimming tool which must be abso- 
lutely taken into account, and these features, as far as they appear 
to the eve, are different upon the metal-cutting tools from those 
shown on the Complainants’ Exhibit Busell Cutter (Orcutt patent 
oft ‘S]) . 

Cross-int. 59. In your last answer you have described the essen- 
tial features requisite in a cutter in order that it may trim a sole in 
a practical, workmanlike manner. The question called for nothing 
of the kind, as you will perceive Ol} reading Your ahiswer Lo cross- 
int. 57 and cross-int. 58; but it did eall for an explanation of what 

you regarded as involved in a sole trimmed in a“ practical 
v2 and commercial” manner. Will you please now state what 

you regard as a sole trimmed in a “practical and com- 
mereial ” manner? 

Ans. I mean a sole trimmed in a smooth and finished manner, 
without roughness or corrugations; such a finish,in fact, as onesees 
in all first-class shoes. 

Cross-int. 60. Then, in brief, vou do not believe that any of the 
exhibit cutters specified in cross-?nt. 50 would trim a sole “ without 
roughness or corrugations?” Is this so” 

Ans. I do not believe that they would trim soles in a first-class, 
mercantile manner except by the employment of extreme, unusual 
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lation of the cutting part of the teeth to each other was the same as 
when new. <As you grind away the face of one tooth of course it 
thins the tooth, and consequently leaves more space between its front 
and the back of the preceding tooth. 

Cross-int. 64. If,as you stated in your direct examination, the 
peripheral face of each tooth acts as guard for the preceding one and, 
us you now state In substance, such guard or outer face is reduced 
at every grinding, does it not follow that when the teeth are ground 
away to the extent shown in said worn cutters that the relation of 
the guard to the other parts has been tnaterially change:l? 

Aus. No; I do not think it has been materially changed in effeet. 
At the lightning-like velocity at which the cutters are run there is 
but a very small portion of the top of the tooth which is necessary 
to act as a guard after a blade has cut before the next blade gets 
around, and as leng as enough of the tooth is left to stand up there 
is guard enough left to perform its proper function. 

Cross-int. 65. Do you think that each of the three of said 
o| Exhibit Worn Cutters is susceptible of triming a sole edge 
in practical mereantile shape or not? 

Ans. I should think very likely they might, but I should want to 
try them before expressing an absolute opinion. 

Cross-int. 66. Can you not give an opinion from an inspection of 
them ? 

Ans. I have already expressed an opinion; I can give no other. 

Cross-int. 67. Are you unable, from your knowledge of this art, 
to state positively whether or not good, practical trimming can be 
done with these cutters? 

Ans. I see nothing about the cutters that would lead me to be- 
lieve that they would not trim a shoe sole very well, but I am not 
in the habit, asa mechanic, of sav'og absolutely that a tool will 
work well without trying it, or at least of ascertaining if it Is In 
pe rfect condition. ‘These tools ay or may not be In perfect condi- 
tion. They are just brought into the case, and there has been no 
opportunity to make an examination other than by the eye. As far 
as I can judge by the eye, I see no special reason why they might 
hot do cood work. 

Cross-int. 68. Do you deem it a proper position of an expert testi- 
fying in any patent suit to decline giving a positive opinion in re- 
lation to the capacity of the very tool the patent upon which con- 
stitutes the basis of the suit, or do you wish to be understood that 
you are not sufficiently familiar with this art to state positively 
whether the Exhibit Defendants’ Worn Cutters are or not capable of 
performing good work ? 

Ans. I deem it my duty as an expert to deal as accurately as I can 
with the principles pertaining to the structures which are in contro- 
versy. I do not deem it my duty as an expert to undertake to judge 
accurately as to whether certain tools presented, and which | have 
Lud no opportunity to measure or test in any proper way, will do 
proper work upon a shoe sole. I Uon’t even know whether these 
touls are tempered or untempered, or are even of the proper quality 
of steel, or whether their angles are properly made or not. In fact, 
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patent of 81? Please state fully and clearly the reasons which you 
may give. 

Ans. I should think the teeth did not occupy the right relation 
to each other. They are too farapart, and the angle formed by the 
flat front face and the top molded face is not such as a proper leather- 
trimming-tool tooth requires. The cutter, by the wide spreading 
apart of its teeth from each other, would be too rank to evenly trim 
the sole, and the peculiar angle formed by the flat front face and 
the top face of the teeth I do not think to be adapted to cutso much 
as scrape the leather, and this might produce undue heating of the 
tool, as well as a part of the unevenness referred to. 

C'ross-int. 75. From what experience of your own or what facts 
within your own knowledge do you draw the foregoing conclusions ? 
In answering this please state how many kinds of cutters you have 
seen used upon shoe soles in trimming them and the length of time 
in all, as hear as you can State, that you have witnessed the Opera- 
tion of trimming shoe soles by rotary cutters. 

Ans. Froin my experience and that of others whom [ have ob- 
served in turning leather in a lathe—for instance, in turning leather 
upon the face of a pulley, where the leather is revolved against the 
tool instead of the tool revolved against the leather, as in this case—I 
judge it to be one ofthe most difficult things to make a tool with the 
paper form and angles to cut leather revolving as desertbed. I have 
seen i repeatedly tried by experi tie d men, and I know that it re- 
quires men of the best skill and judgment to make a tool that will 
successfully perform that work. I have seen workmen who were 
well skilled in making tools for turning steel or iron experience 
creat trouble and oftentimes failure in attempting to do that sort of 
work. ‘Tools that will readily cut wood and cut iron in machines 

will not eut leather with equal suecess:. As for the number 
ay of shoe-trimming tools that | have seen in operation or of the 

length of time that I have seen them operate I can give no 
cul quate idea, as [ have alr ady stated In my testimony ; but Lhave 
seen burr tools used more or less all my life in eutting various sub- 
stances in machine shops and elsewhere, and sometimes used in 
trimming leather, but, as they did not specially interest me, I have 
never made any special note of the number or times that I have 
seen them. 

Cross-int. 76. ITave you seen shoe-sole edges being trimmed with 
rotary cutters at more than one time? 

Ans. I have already testified upon that point, and I can only re- 
peat that | do not remember at this time definitely any rotary cut- 
ters in operation other than those that [ saw in December. 


( Adjourned.) 
Boston, Jan. 23, 1885. 


(Counsel present as before.) ° 


Cross-int. 77. Please examine the shoes now shown you respect- 
ively marked as follows: Defendants’ Exhibit Corthell Shoe No. 1, 
round rdge: Defendants’ Exhibit Corthell Shoe No. 2, half round 
edge; Defendants’ Exhibit Corthell Shoe No. 5, half round eage; 
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fendants’ Exhibit Colt’s Armory Cutter No. 4 to cut the upper cor- 
ner of the sole, and then the other half of the cutter had been used 
to cut the lower corner of the shoe sole: but [ do not think thatthe 


cutters were used in conjunction to trim the shoes 2,3, and 5 
5D as the complete cutter, when the halves are put together, 


would have cut the upper leather, because it is wider than 
the thickness of the soles. 

Cross-int. SO. Do vou think it would be practical to trim either of 
these soles, or that either of them wus trimmed with Complainants’ 
exhibit Brown Patent Gear Cutter’ 

Ans. Not in the organization in which it was intended to be 
placed when made, and in that organization could not eut them at 
all. If you mean were that cutter placed in an entirely different 
organization, such as is used in shoe-trimming, it might be possible 
to indifferently cut the shoes 2, 3, and 5 by the exercise of unusual 
care and skill asa mechanical feat, but it could not cut in any proper 
sense nor in any way that is usual in the trade the shoe No. 1. It 
would be barely possible as a mechanical feat and not otherwise. 

Cross-int. Sl. Why, in your last answer, do you eneumber it with 
the matter of the “organization in which Exhibit Brown Cutter was 
intended to be placed when made?” Tas the intention of the maker 
of that cutter anything to do with the capacity inquired of in the 
preceding answer? Whena tool is made and legitimately put upon 
the = Is It not presumable that its capacity for use is the proper 
tneasure to judge it by rather than the supposed intention of the 
maker, and do you deem it a proper method of testifying when in- 
quired of In relation to the e¢ a pac itv of it tool to perform a definite 
object to endeavor to qualify, color, or give effect to your answer by 
assuming the intention of the maker of the tool, when the only ques- 
ti What can be done with the toel in a specific case ? 

yee When a gear-cutter is legitimately made and placed upon 
the market and stamped by the maker with the signs which indi- 
cate its legitimate purpose as a gear-cutter, and I am asked if that 
eutter will cut a shoe, I havea right to answer that if it is legiti- 
mately used as the maker intended, as shown by his stamp, it will 
not in any sense trim a shoe; and I merely assumed, for the sake of 
saving time, that if it was illegitimately used it might possibly cut 
a shoe in an indifferent manner. 

That is why I answered that question as I did. 

Cross-int. S2. You have not answered the essential matter of the 
preceding question, and in order that you may have an opportunity 

to do so it is now repeated in substance as follows: When you 
G0 are asked whether a given cutter will perform a specified job 

or object, do vou believe that the intended use of that cutter 
by the. builder has anything to do with the capacity of the tool to 
perform the job or work inquired of? Please answer yes or no, or 
iis nearly so as Vou Can. 

Ans. I think the intention of the builder had evervthing to do 
with it. ‘The intention of the builder in this case is evident, which 
was to properiv cut metal, and the tool will do it; but his intention 
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Ans. It consists in the arrangement of a series of cutting blades 
about acommon hub, and each blade has a flat front face and a 
molded or faney top surface the converse of the sole edge, and having 
the ridge marked 1 in the drawing, namely, a rand-cutter, a bed- 
cutter, the guard-eutter, and these forms, with their subdivisions, 
such as a bead and channel cutter, marked 2 in the drawing, ex- 
tending across the top surface—that 1s, from front to back—and this 
top surface with these forms is made eccentrically to the axis of the 
complete cutter. ‘The flat front faces of each of the blades are ar- 
ranged to be ground without disturbing the molded form of the 
outer or peripheral edges of the “blades, and this complete rotary 
cutter is adapted to be operated with a rotary rand guide. It is a 
cutter, in its complete state, which may trim the three fundamental 
fortms required by the edge of a first-class shoe sole, namely, the 
rand, the bed, and the guard, with their subdivisions. It is a cutter 
which may have all the complicated forms desired for all classes of 

shoes upon each blade, and the blades may be instantly sharp- 
62 ened without disintegrating the cutter or without drawing its 

temper, and may continue to be sharpened, without disturb- 
ing the relations of the complicated top surface forms, until the 
cutter is worn out. 

(Noon recess.) 


In the Orcutt cutter blade the front flat face rakes forward, so to 
speak. In other words, the cutting edge of the tooth projects for- 
ward of a radial line which would touch the base of the face of the 
tooth, while in a metal-cutter the front flat face of the tooth would 
have its cutting edge back of a radial line touching the base of the 
tooth. <A leather-cutting tooth rakes forward, and a metal-cutter 
rakes backwards, more like a scraper. 

Cross-int. 88. In,giving your lasi answer and In speaking of 
Oreutt’s eutter as being adapted to trim the raagd, bed, and the guard 
at the same operation, do you understand and make that answer 
with the understanding that Orentt was the first to provide a tool 
that would trim those three subdivisions at one and the same 
operation ? 

Ans. I understand him to be the first to perform those operations 
with a tool such as is deseribed in his patent. In my previous tes- 
timony mention is made of tools differently organized which could 
make those cuts in a certain manner. 

Cross-int. 89. Your answer does not reply to the question. Will 
vou state whether or not, in your previous testimony, you Intended 
and desired to be understood that in vour belief Oreutt was or was 
not the first to provide a too! that would trim the rand, the bed, and 
the guard at one and the same operation? 

Ans. I do not intend to be so understood, and have said so. 

Cross-int. 90. You have spoken, in answer to cross-int. 87, that 
Oreutt’s cutter is adapted to be operated with a rotary rand guide 
Do you regard that as a new feature in the Oreutt cutter, or was 
it common and known in cutters the patents for which antedate 
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that is shown in combination with divers features of other kinds of 


cutters, 

C'ross-int. 4. Then if vou “ believe it to have been new to use a 
projecting face with a cutter having a molded top face on its teeth 
which was not designed_to be disturbed in grinding, and that ele- 
ment in connection with the others mentioned seems to me (you) to 
be a fair component in the (Orcutt) invention,” you must believe 
that after Brown had taken out his exhibit patent on cutters in 
1864, which showed a retreating or buckwardly inclined front face 
to the teeth, that another person who first made that kind of a cut- 
ter with raking or overhung teeth could have obtained a valid 
patent for such change cutter. Is this so or not? 

Ans. No; I do not—that is, not for metal-cutters designed to be 
used with the organization for which those cutters were Intended to 
be used. Brown established the general principle and form proper 
be used on metal-cutters, in the manner that they were Intended to be 
used, and any slight deviation from the general form that he estab- 
lished would be obvious to the commonest mind in the metal art, 
and therefore would not be invention. 

Cross-int. 95. Do you think the change from a retiring to an 
overhung tooth might, as indicated in your preceding answer, be 
patentable or constitute a patentable feature In a cutter for trim- 
: when it would not be ina cutter intended for 


ib dih gy shoe soles, 
milling metal? 3 

Ans. I tear that question asks me, as an expert in mechanics, to 
trenelh Upon the functions of the judg and | prefer not to vive an 


] ; 
Cross-int. 06. Do you refuse to answer the question ‘4 


(Question objected to as being a question of law, but the witness 
is told by complainants’ counsel that 'nasmuch as the defendants’ 
counsel desires his opinion on a question of law, there is no harm in 


OlIVving It.) 


Ans. I do, because, as it seems tome, a question of law and I xm not 
ill ¢ Xpert in law [donot care to answer the question. 
Cross-int. 97. Please state whether or not, In your opinion, 
60 the last question propounded, which you declined to answer, 
involves a question of law in any sense more than is involved 
in question No. 7 in direct examination. Please read that interroga- 
tory before answering this question, and if you can distinguish 
between tie two questions as to involving a question of law please 
do so 
Ans. Int. 7 asked me whether a thing is an invention or not. 
Cross-int. 95, if I rightly understand it, asks me if a thing is patent- 
able or not. The law establishes what is patentable,as I understand 
it, but any man may have his own opinion as to whether he thinks 
athipg is an invention or not. This may be good or bad law. I 
cannot say which, for Iam not a lawyer. 
Cross-int. 9S. Then, if you think, there is a distinction between an 
invention and what is patentable, cross-int. 95 is repeated in sub- 
stance, but in this form: Do you think the change from a retiring 
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Ans. They do, as I have testified before with regard to the old 
hand instrument. 

Cross-int. 102. Please state whether or not two of these exhibits— 
Snell & Atherton cutter and Snell & Atherton cutter No. 2—ex- 
hibit in a marked degree the rake or overhang of the teeth, about 
which questions have been propounded and answers given in regard 
to other cutters. 

Ans. They do; but they are not cutters in a rotary tool. The 
answers that I gave before were in connection with cutters upon 
rotary tools. i 

(‘ross-int. 103. Please state whether the two last-named exhibits 
have the appearance of having their teeth arranged in the are of a 

true circle, in so far as reiates to the cutting edges thereof ; 
67 whether they have the appearance of having the peripheral 

faces of their teeth-arranged eecentric to such cirele to give 
freeing or clearance, and whether they appear to have had their 
periphery first molded in a lathe before having the teeth arranged 
to bring the periphery eccentric to the are of such circle. 

Ans. I am unable to state without accurate appliances for meas- 
urement whether the peripheral edges of these teeth are on a true 
circle or an ellipse or similar form. 

One of them—Snell & Atherton cutter—has the appearance of 
having the peripheral edges backed off to give clearance which is 
unmistakable. Upon the other—Snell & Atherton cutter No. 3— 
the backing off is not soapparent. It is not easy to determine with- 
out the means for making an accurate test whether they are backed 
off or not; but I] am willing to assume that they are, and I am will- 
ing to assume that the instruments may have been turned off in a 
lathe. If so, the peripheral edges of these teeth are somewhat ec- 
centric to the axis of the circle on which they were turned. 

Cross-int. 104. Suppose teeth like those shown in these two cut- 
ters had been extended around an entire circle having a center 
duly formed to be mounted upon an arbor, wherein, if at all, would 
such a cutter differ from that shown in the Orcutt patent? 

Ans. That is exactly what Greutt did and constitutes a part of 
his invention. The teeth, as shown upon the old hand plane, had 
never been used upon a rotary cutter until Orcutt did it, and where 
he made a difference between the form of teeth in the hand-cutter 
and his own patent cutter was to contrive these teeth so they could 
operate with a rotary rand guide by removing the part of the teeth 
of the hand cutter which were rounded off to operate as a rand 
cuide, so that they could be adapted to the rotary rand guide to be 
successfully used as a rotary edge-trimming tool. If the teeth of 
the hand tool had been placed exactly as they were around a cylin- 
drical hub they could not have operated successfully as a rotary 
edge-trimmer, because they would have torn the upper leather of the 
shoe; consequently ingenuity was required to complete the organi- 
zation to make a successful rotary tool—that is, one that should be 
able to trim a sole edge without ruining the shoe, and therefore 

Oreutt modified the teeth of the hand plane so that they could 
68 be arranged to work with another feature which had never 
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formed to be mounted upon an arbor. Wherein, if at all, would 
such a cutter differ from that shown in the Orcutt patent ? 

Ans. Supposing that the teeth of the hand cutter were placed 
around the periphery of a cylindrical hub, they would differ from 
Orcutt’s cutter in this respect: They would not have a nate rand 
guide, but would be likely to tear the upper leather of the shoe, as 
the rounded edges upon the rand-cutter, which in the hand tool act 
as a rand guide, would form blunt, detached teeth when the blades 
were multip lied around a hub, which would be likely to tear the 
upper leather of the shoe. The difference between such a cutter and 
Oreutt’s is that Oreutt’s cutter has no such rounded edge upon the 
rand-cutters, but has a safe, continuous rand guide ap plied with it 
which makes it a practical and operative tool. 

Cross-int. 107. Please examine the Exhibit Snell & Atherton 
Cutter No. 2 and state whether or not the edges of the teeth are not 
in perfect plane as much so as Orcutt’s, and whether or not, if 
extended around the periphery of a hub, as supposed in cross-int-. 
104 and 106, they would not co-operate with a rand guide just as 
well as would Orecutt’s cutter. 

Ans. They are not in perfect plane with the solid body of the tool, 
but are sligtly inclined from the plane of that solid body, or, in 
other words, would be slightly inclined away from a rotary rand 
guide if it was apy lied, and conseq ue ‘ntly would not co- operate with 
a rand guide, because it would leave a space between the teeth and 

the rand guide which would prevent proper trimming. 
70 Oreutt’s teeth are in perfect plane with the body of the tool, 

and will produce perfect trimming in connection with a 
rotary rand guide: 

(ross-int. 108. In view of the fact that rand guides had long before 
the date of Oreutt’s alleged invention been made and were well 
known with their face, which is next to the cutter, in plane in some 
cases, concave in others, and convex ir still others, do you really 
think, asa practical man and mechanic and as a patent expert, that 
the difference between the exhibit hand tools and Orcutt’s, in the 
matter of the edge faces of the teeth being in or out of plane, could 
constitute in Oreutt’s any element of invention, and could not, in 

iew of the state of the art in that behalf, a man of the most ordinary 
‘kill in the art adapt a rand guide to a cutter, whether the edges of 
its teeth were in or out of plane? Would it involve anything more 
than mechanical labor of shaping the rand guide to co-operate with 
the cutter? In aswering this question please refer to the following 
patents as showing divers ways of accomplishing this object: Tay- 
man reissue No. 9073, where the rand guide N, Fig. 11, is shown 
econeave: Knight’s, No. 157,476, where the rand guide D is shown 
chambered in Figs. 1 and 4; Busell, No. 167,874, where it 1s shown 
coneave: reissue $8239, as showing the same characteristic; Busell, 
No. 188,337, where the guard H, Fig. 2, is shown convex; Bolling, 
No. 192.616, where the rand guide C, Figs. 1 and 2, is shown upon 
its inner face with a salient angle, and, in Fig. 6, with a convex 
inner face. Please angwer this question in detail in the order in 
which the propositions are presentéd. 
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72 Cross-int. 118. Is there any differenee whatever between 


the Oreutt cutter and the cutter described and shown in 
brown's patent in the matter of the facility for sharpening the same 
by grinding or in the facility for sharpening by grinding the flat 
front face without disturbing the configuration of the peripheral 
face? If you think there is any difference in these respects between 
the two, please point out as concisely as you can wherein the differ- 
ence consists. 

Ans. They are alike in those respects. 

Cross-int. 114. In view of the fact that it was not new at the date 
of Orcutt’s patent to construct rotary cutters of other kinds with 
raking teeth, as stated by you in a former answer, and the further 
fact that the Exhibits Snell & Atherton Cutters have teeth like Or- 
eutt’s, which are raking, do you still think that it constituted any 
element of a patentable invention for Orcutt to arrange the teeth in 
lis cutter raking? 

Ans. I shall object to answering that question In Its present form 
because it seems to me to ask my opinion upon a question of law, if 
| understand the question correctly. If you mean to ask me if I 
think it invention for Orcutt to arrange his teeth in connection with 
the other novel elements in a shoe-trimming tool as he did, I should 
still think that the employment of raking teeth was an element of 
Invention. 

(‘ross-int. 115. Please state why you object to answering the pre- 
ceding question in the form in which it was put. 

Ans. Only on aceount of the word “ patentable,” which was in- 
troduced. 

Cross-int. 116. Did you not in answering direct Int. 5 understand 
that you were speaking of a patentable invention, or was you de- 
scribing an invention that you deemed not patentable ? 

Ans. I was describing an invention which was patented and which 
the law had already passed upon. 

Cross-int. 117. Then your opinion as expressed in answer to direct 
Int. 5 was based upon what the Patent Office had done in granting 
the Orcutt patent and not upon your own judgment. Is this so or 


bat 


not? 
Ans. No, sir; I was called upon to state whether I thought a thing 


described in a certain issue from the Patent Office was an invention 
or not, and that was all. 

io Cross-int. 118. In answering the Int. 5 did you understand 
the question to refer to a patentable or non-patentable inven- 

tion ? 

Aus. I stated my opinion with regard to'an invention which the 

Patent Office had deemed patentable and for which it had granted 

letters patent, Of course, as they were the proper authorities to 

judge and had declared it patentable by their action, | am bound 

to believe it to be patentable also, and did so believe when I gave 

my testimony. 

Cross-int. 119. Then please state whether you think the rake of 
the teeth in Oreutt’s cutter, as shown in his patent, constitutes any 
element or feature in the claim therein. 
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you, was a patentable invention or not? Please answer it specific- 
ally one Way or the other. ; 

Ans. Yes; I gave my answer without reference to whether it was 
a patentable invention or not. It was none of my business. 


( Adjourned.) 
By STON, Jan. 2%, 1885. 
(Counsel present as before.) 


Cross-int. 126. You have heretofore spoken of the facility for 
sharpening cutters like or similar to that shown in the Brown pat- 
ent and have spoken of the method of sharpening the class of cut- 
ters which vou have termed burr-cutters. Are you‘not aware that 
it is common and has been for maby years since the introduction 
of solid emery wheels to grind the so-ealled burr-cutters upon the 
front face of the teeth instead of the top, in the same manner as the — 
Grown cutter is sharpened ? , 

Ans. No, sir; Iam not aware of any such thing. In all 
70 cutters with the burr teéth as they are called the universal 
practice, as far as | am aware, has been tosharpen them upon 
their yy ripheral edges—that Is, upon the top or back face of the 
tooth. Until the introduction of the Brown & Sharpe tool it was 
the universal practice to sharpen afl milling tools also in that man- 
ner, and it is within a comparatively recent date that the practice 
has obtained of sharpening even those cutters upon the flat front 
faces. It is within only a fortnight that one of the large machinery 
dealers applied to me to devise a sharpening machine for grinding 
cutters upon the flat front face of the teeth to take the place of the 
machine which is only just going out of date (that is, speaking gen- 
erally of the machinist trade at large) for sharpening cutters upon 
their peripberal edges. I do not say that no tooth was ever touched 
slightly upon the flat front face, as well as upon the top or back 
face, Just as a carpenter will grind his chisel upon the beveled face 
where it is intended to be ground, and will sometimes in whetting 
it, after doing the heaviest part of the work upon the bevel face, 
rive tWo or three very ligrhit strokes upon the flat front face of the 
chisel. If these burr-cutters were ever touched upon the flat front 
face it was upon the same principle ; the bulk of the work was done 
on the back faces. The reason of this is obvious, for if a tooth hav- 
ing only an acute angle that is formed by the flat front face with 
the top face were ground upon the flat front face the tooth would 
be very soon ground away, and the life of the tool would be very 
short. 

Cross-int. 127. Has it or not since vou have engaged in matters 
pertaining to machinery been equally well known in forming cut- 
ters to cut paths having an irregular cross-section to form such 
cutter either in an entire piece or in sections or gangs as it 1s some- 
times termed ? 

Ans. It has. 

Cross-int. 128. Have you been familiar with the employment of 
small solid emery disks in sharpening the teeth of rotary cutters ; 
and, if so, for how long a time’? 
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Ans. I have for, I should sav, twenty vears, 

Cross-int. 129. Please state whether you find anything claimed in 
the Oreutt patent No, 255,505, dated March 4, 18S], which is not 

shown in the Orcutt patent No. 212,971; dated March 4, 1879, 
76 and, if your answer be vea to the foregoing part of the ques- 
tion, please state specifically wherein su¢h diversity exists. 

Ans. If the question refers to the claims only, I find that the pat- 
ent 2o5,o05 claims a rotary cutter for [trimming sule edges, the 
blades d of which are provided with flat front faces a and have their 
outer or peripheral ends ¢ molded throughout to uniform shape, the 
converse of the desired shape to be given to the sole edge, and 
slightly eceentric to the axis of the cutter, substantially as described, 
and he deseribes and shows in his drawings such cutter blades set 
into slots in the periphery of a cylindrical hub. 

Second. Ile claims a rotary cutter for trimming sole edges, the 
blades d of which are each provided with a flat front face,a, and a 
slightly eecentrie outer or peripheral end,ec, having formed thereon 
the end ridges land 2 namely, the rand and efard cutter), extend- 
ing circumferentially across said face, substantially as and jor the 
purposes deseribed. 

Hie claims in patent 258,505 a rotary cutter having teeth with 
their Proper forms set into the periphery of a hub, and his draw- 
ings show such blades so set in, while in patent 212,971 he shows a 
rotary shoe-trimmer where the blades are solid with the -hub, and 
also shows how the clearance may be effected. 

Cross-int. 130. You misapprehend the scope or intended scope of 
Int.(129, to which your careful attention is again called ; and the 
question in substance is this: Are or not all the- features which are 
claimed in Oreutt’s patent of 1881 shown in the drawings of his 
patent of INyih’? . ) 

Aus. The features in the two patents are substantially the same, 
except that the patent of ISSL shows teeth detachable from the hub, 
while the patent of IS7) shows them solidly incorporated with the 


Cross-int. 151. Do you find in Oreutt’s patent of 1581 anything 
in the claims, as they now appear therein, which was claimed (as 
appears by the COPY Ol the file Wrapper and contents) when the il})- 
plication was first filed in the Patent Oftice? 

Ans. Uftind that he claimed in the original application blades 
secured ina hub of a rotary cutter having flat front faces to be 

ground and their outer or peripheral edges molded to a 
ii counterpart of the desired ornamental shape to be given to 

the sole edge and adapted to be sharpened by grinding the 
front faces of the blades without disturbing the peripheral moided 
lorm. So far it is like the JSS] patent. 

Cross-int. lol. Do you find that he claimed the'features stated in 
your last answer—in the manner stated in the ahswer—or did he 
claim those features in connection with blades detachable from the 
hub? : 

Ans. He claimed it in connection with blades detachable from the 
hub, as | understand it. 
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Cross-int. 135. Please state whether or not the cutter shown in 
Oreutt’s patent of 1879 does or does not contain every essential fea- 
ture which is shown in Complainants’ Exhibit Husell Cutter, Orcutt 
patent of 1581? 

Ans. I should say that it did. 

Cross-int. 134. Have vou ever known or ever heard of a patent 
being applied for or granted for any of the various configurations of 
the peripheral face of rotary cutters embodying the essential features 
of the Exhibit J. R. Brown Patent of 1864, except in the instance 
of Oreutt’s patent of 1881? 

Ans. I never have. 

Cross-int. 185. Suppose a person were now to decide to make a 
cutter with a different peripheral face from any ever before made, 
but embodying the essential features of Exhibit Brown Patent, 
which cutter was ‘designed and adapted to produce a well-known 
article or result of well-known form, but which had not been before 
produced by a cutter embodying the essential features of the Brown 
patent, do you believe that a valid patent could be obtained for such 
culter when, as stated, no new result was produced ” 

Ans. | must positively decline to answer this question unless you 
change its form so that you do not ask my opinion of the patent- 
ability of a novel idea. 

Cross-int. 136. Do you believe that it would constitute invention 
in the sense employed in the patent law to make a cutter embody- 
ing the essential features of Exhibit Brown Patent, with a peripheral 
face not before made on such cutter, bnt adapted and intended to 
produce a result which had been well known for twenty-five years— 
that is, to cut a path or form which was old and well known? 

Ans. Under certain circumstances I do, and under cer- 
'There are cases where a 


78 tain other circumstanees I do not. 

change in form of an article produces entirely different re- 
sults, and where such form entirely changed the functions of the 
article. If, for instance, Brown's cutter, whitch was designed for 
metal-cutting and to be used in an organization designed for its 
employment as a metal-cutter, should have its configuration changed 
from that which Brown originally showed for cutting any metal 
whatsoever, that would, not be invention, however novel the form 
might be, because such change would be obvious and entirely within 
the capacity of ordinary mechanics. It would be in accordance 
with all the habits of thouglit engende red by working in the metal 
art. There would be nothing in that art to indicate to a man pur- 
suing it that that cutter was applicable in any sense to cutting wood 
or leather, for the cutting of which totally different practice is re- 
quired. There would be nothing without special study and expert- 
ment that aman in the metal trade could ascertain about either 
leather or wood cutting from any organization in which cutters were 
used in his own art; and the best proof that this 1s so is the fact 
that no man exclusively confined to the metal art seems to have had 
any suspicion, so far as appears upon the record, that there was any 
element in the Brown cutter which could be applied to a tool for 
cutting the softer materials, such as wood, for instance, and far less 
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for the spongy, springy material, leather, which required an ex- 
perience totally distinet from his own, and which required the ap- 
plication of principles wholly outside of his own art in addition to 
the simple abstract principle found upon the Brown cutter. The 
keen intellectual perception to detect two ingredients upon a Brown 
cutter which might be united with ingredients found in a totally 
distinet and unanalogous art, | should say was upon that lofty plane 
entitling it to the dignity of invention. The change in form which 
was necessary to be made totally changed the nature of the instru- 
ment. It produced a novelty, and it produced a new and exceed- 
ingly useful effect. It made a tool totally unlike the metal-cutting 
tool, for it made a tool which in no proper sense could cut metal, 
even if placed in the same organization which would operate the 
brown tool, and this is one of the best proofs of its entire change 
and of its novelty, for if it was the same tool it would produce the 

same effects when used in the same manner. 
7 While it would not be invention if the :onformation of the 

peripheral surface of the Brown tool was clianged for anything 
in the metal art, the change which would make it a new tool in a 
totally distinct and unanalogous art, where it préduced entirely new 
results of the most Important character for the first time—that, in 


my opinion, is fairly and honestly invention. But, to go further, if 


now. the idea having been made public and common that the prin- 
ciples involved in the Orcutt cutter are perfectly applicable to cut- 
ting materials other than metals, and one should:change its periph- 
eral, molded form to cut any softer material’ whatsoever, after 
this exposition by Orcutt, | should say it would be‘an obvious change 
and not invention. The field is covered. 

In explanation of what I mean that a change if form frequently 
makes an entirely different article, the example might be taken of a 
quill. A quill isa quill. Change its form slightly and it isa tooth- 
pick. Change its form again by slitting the point of the tooth-pick 
and you have a third article—the pen. Of course the pen is a quill, 
but a quill isn’t a pen. The tooth-pick is a quill, but a quill isn'ta 
ergy k, and a tooth-pick isn’t a pen, although, asa mechanical 
feat, you may dipa_ tooth-pick into ink and make marks, but it 
woul f not be in any proper sense writing. 

Another instance of where invention is involved by change of 
form is the gimlet-pointed screw. A screw is a sctew, and the gim- 
let point was on the end of a gimlet , but by blending thuse two old 
well-known things a new article was produced whie h would operate 
in a totally different manner from the old serew, and when the com- 
bination had been made it might be said that we have nothing after 
all but an old article changed in form, but it produced entireiy 
novel results that could not be produced by the old form. An old- 
fashioned serew required the employment of a tool to make a hole 
for it, but the improved form of screw—the gimlet-pointed screw— 
did away with the extra tool and could be “screwed into the woud 
where the other could not. | 


| Noon recess.) 
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FRANK M. 

(Counsel for defendant objects to all the foregoing answer included 

between brackets, to wit, all from the words “ I do not” to the end 

thereof, for the reason that the same is not called for by the ques- 

tion, is argumentative, and embraces many matters not called for in 
the question.) 


80 Cross-int. 137. In your testimony-in-chief, as also in cross- 

exainination, you have spoken of the organization in which 
the Brown cutter was intended to be used, and also of the fixture 
which the article or thing upon whieh the cutter operated was held 
in the milling machine. Do you understand that when a shoe is 
trimmed by the Orcutt cutter it is held in the same or any different 
manner than when it was trimmed by any of the other and earlier 
rotary cutters ? 

Ans. The shoe is held substantially as it was held with ordinary 
rotary cutters. 

Cross-int. 138. Did you ever see a shoe trimmed with any other 
rotary cutter except Orcutt’s? 

Ans. I don’t know whether I ever did or not. 
ber at this time. 

Cross-int. 139. Suppose the art of trimming shoe soles by means 
of rotary cutters to be unknown to this date, and that at the date of 
Oreutt’s having first made the cutter shown in his patent of 1881 he 
had made that identical cutter to be used in a machine for milling 
metal. Do you think it would have been an invention, such as the 
patent law contemplates ? 

Ans. It certainly would not have been an invention for cutting 
leather in any sense contemplated by anybody. 

Cross-int. 140. Suppose Orcutt had made the cutter shown in his 
patent of ISS1 at the date of his application for that patent, and it 
had been used exclusively and only to this date in milling machines 
for milling metal, and now, for the first time, some one should con- 
ceive the idea of using that cutter for trimming shoe soles. Do you 
think that such coneeption would constitute an invention, such as 
the patent law contemplates ? 

Ans. It is asking me to suppose an impossibility, for a cutter 
made with a delicate rand lip and guard, such as his.tool shows, 
with the fine, delicate angles upon the blades of his tool for cutting 
leather, could not have been used upon metal-cutiing in any practi- 
cal sense. 

Cross-int. 141. Would not such a cutter mill brass (an alloy of 
copper and zinc), composition (an alloy of copper and tin), britannia, 


I do not remem- 


and numerous other well-known metals ? 
Ans. It might as a mechanical feat, but not in any practical 
sense. 
8] Cross-int. 142. Please conipare Complainants’ Exhibit 


Busell Cutter (Oreutt’s patent of 1581) with Defendants’ Ex- 
hibit Colt’s Armory Cutter No. 4 and Defendants’ Exhibit Colt’s 
Armory Cutter, and state whether, in your opinion, the Orcutt cutter 
is not as well adapted to milling metals as either of the other named 
exhibits. 
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Ans. No; it is not. 

Cross-int. 143. If the Exhibit Colt’s Armory Cutter No. 4 could 
be practically used in milling steel, might not the Oreutt cutter be 
practically used in milling the alloys named in a preceding ques- 
tion ? 

Ans. If the Colt’s armory cutter No. 4 contd be practically used 
in milling steel, | think the Oreutt cutter might be as practically 
used in milling the soft alloys named ; but, from the appearance of 
Colt’s armory cutter No. 4, with seven teeth broken out in one piece 
and five in the other, I do not think a good techaniec would say 
that they bear the evidence of what might fairly be called “ practi- 
eal use” in cutting steel. It is very evident that the cutters were 
put to a very unusual use for a steel-cutting tool, and their broken 
teeth are the best evidence of that fact. 

Cross-int. 144. Suppose a witness should testify that he had worked 

» Colt’s armory for 27 years, that his business had been the making 
of rotary milling tools, and he should testify to you that these cut- 
ters—Colt’s armory cutter No. 4—were made in 1877, they were 
used in cutting steel on a piece designated as top lever in Colt’s sliot- 
gun, used on every lever that is made for the Colt gun—that there 
was no difficulty in milling steel with teeth as thin as those in that 
eutter, provided the depth of the cut was graduated with due refer- 
ence to the teeth. Would that change your opinion in the least with 
regard to the practicability of using those cutters upon steel, cast 
iron, wrought irom, and other metals less difficult to cut than 
steel ? 

Ans. I should want to know, in the first place, how many levers 
he had cut, what kind of labor he employed in the use of the tool, 
whether highly skilled or such skill as is usually employed with 
milling-cutters, how many cuts per day he had made, before I could 
make upa judgment. If he testified to me that. the same class of 

labor was employed with those cutters that is customarily 
82 employed in operating milling machines, and that“ there was 

no trouble” in using such cutters in turning out the same 
quantity of work which is turned out with ordinary mills and with 
the same common skill, 1 should pot believe what he said, but I 
would point him to those cutters with their teeth broken out as 
carrying their own evidence that the cutting principle was carried 
to 11S utmost extreme, and that their enmployment required il skill 
beyond that usually employed upon milling machines. I should 
regard those cutters as illustrating the extreme possibilities of the 
art. : 

Cross-int. 145. Do you think it would or would not be practical 
to mill east tron of the ordinary kind with cutters like Complain- 
ants’ Exhibit Busell Cutter (Oreutt patent of 1881)? 

Ans. No; [do not. It would be possible, but ‘not practical. It 
would be possible—the same that it would for water to wear a stone. 
lt would not be practical Lo apply that process in a stone vard as a 
substitute for the usual means. ; 

Cross-int. 146. Do you think that the two processes referred to in 
your last answer would be com paratively slow ? : 
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Ans. There would be some difference in favor of the cutters, but 
the cutting edges of those cutters could last but a few seconds in 
cutting Iron. 

Cross-int. 147. Returning now to cross-int. 140, will you please 
state whether or not, in your opinion, if Orcutt, at the date of his 
alleged invention, had made the identical cutter shown in his patent 
for the purpose of cutting metal in a milling machine, and it had 
been so exclusively used to this time, and that now some one should 
conceive the idea of using it for trimming, shoe soles, would such 
conception constitute, such an invention as the patent law contem- 
plates ? | A 

Ans. In such a cage as that, and although there would be thought, 
ingenuity, called intg@ play and a new result produced in conceiv- 
ing the possibility of its use in an entirely different organization, its 
merits as an invention would be reduced. It would be, however, 
in that case a new ayd useful improvement in the art of cutting or 
trimming leather soles for the benefit of the community, and there 
would be invention in it, and there would be enormous profit in it 
accruing to the community through the man who made that im- 

provement. He certainly, in that case, would have produced 
83 a new leather-cutting instrument where none like it existed 

before. Whether such an invention would come within pat- 
entable invention or not is what the Patent Office would have to 
determine. 

Cross-int. 148. What do you think about it? 

Ans. If you ask my individual opinion about it, I will give it for 
what it is worth—that is, if the man had made an improvement, 
even of this character, through thought, study, or unusual ability, 
and he alone had succeeded of the great numbers struggling toward 
the end in competition with the brightest minds who had hitherto 
failed, I think he ought to be rewarded for the great benefit he had 
conferred upon the community by the only means which the com- 
munity can give in exchange through its agents, the Government, 
to wit, a patent. 

(Adjourned.) 

Boston, Jan. 28, 1885. 

(Counsel present as before.) 


Cross-int. 149. You have repeatedly, both in direct and cross ex- 
amination, spoken of the “ organizations”. in which the cutter shown 
in the Brown patent and in the Orcutt patent were intended to be 
used, and have evidently laid much stress upon that matter. Do 
you or not think that the organization or machine in which a rotary 
cutter is intended to be used or is generally used has anything to do 
with its novely as an invention such as is contemplated by the 
patent law ? 

Ans. Indirectly, yes. Take Brown’s gear-cutter, for example. 
The patentee presumes a certain knowledge upon the part of those 
who will use his tools of a well-understood organization for its use, 
and he is obliged to presume upon that knowledge or else describe 
in his patent how his tool should be used, for if no such knowledge 


’ 
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existed he must deseribe the organization so that. his cutter could 
be used. or else he could not have given to the world a gear-cutter. 
SUupy tyne nothing was know 1 of the organization hnece ssary t. » be used 
vith his invention, then the world “would not Have had a metal 
gear-cutter; lor, per se, Brown’s invention could not cut a gear. The 
reanization which he presumes was unde rstood is absolute ly essell- 
tial to go with his cutter befure it can cut a gear. 


4 (Counsel for defendants objects to all of «the above answer 

except the first two words for the reason that the remainder 
is entirely within the domain of the advocate anda gross abuse of the 
position of a witness.) 


Cross-int. 150. Please reconsider cross-int. 149 and state whether 

do or do not think that the organization or — In which 

| rotary cutter is intended to be used or in which it is generally 
used has anything directly to do with its novely as an kong 

Ans. | can give no different answer from that already given. 

('yoss-int. 151. Suppose the Brown cutter or cutters embodying 
the essential features deseribed and claimed in his patent had long 
before the date of Oreutt’s invention been made with a peripheral 
pace adapted to trim some of the well-known ‘styles ot shoe-sole 
edges, do you think that it would be an invention to afterwards 
shape the so-called Brown cutter to trim other and diflerent well- 
know 1) style = of shoe-sole elges ” 

Ans. Ifa eutter had been made previous to Orcutt’s time having 
the features upon it which Orcutt described and ckaimed it would not 
have been invention for Oreutt to have made a cutter afterwards 
having the same general features. 

Cross-int. 152. Your previous answer entirely evades the question, 
which is predicated upon the fact that is or should be well known to 
you as an expert testifving in relation to this art, that shoe-sole 
edges are of great variety of style and form. Please examine the 
question and observe that it asks whether if, before the date of Or- 
cutt’s Invention, entters embodying the essential features of Brown’s 
patent had been used to trim some of the well-known styles of shoe- 
sole edges,do you think it would have been invéntion to have after- 
wards shaped the so-called Brown cutter to trinvother and different 
stvles of shoe-sole edges? DPlease give an answer to said cross-int. 
lo] pron tha points here repeated, 

Ans. The question ts put in such general terms that I do not know 
that | understand it; but if it means that pre ‘vious to Oreutt’s time 
a cutter had been made with the} 4 cullarities deseribed in Oreutt s 
pater t which would trim the three fundamental forms Upon a shoe 


sole, namely, the rand, bed, and guard, and Oredtt had changed 
the special configuration for these three cuts into any fanciful forms 

viich would still embody these fundamental forms, it would 
SO not have been invention, because such changes were obvious; 


butift the question means that a cutter had been made that 
would make, for instance, one of the said fundamental forms—the 
bed, for exampic—and no one had known how or thought to putin 
the other two, the merits of his invention would have been reduced 
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to just that extent. He would have produced a novel tool for trim- 
ming sole edges and would have produced vast benefits to the trade, 
because he would have cut three forms instead of one; in other 
words, the sole would have been trimmed in one-third of the time 
that it could have been cut before, and there would have been a 
saving of two-thirds of the expense of trimming a shoe sole. That 
describes an’ improvement which would have been new and results 
which would have been useful. 


(Counsel for defendants waives the reading the answer unless the 
witness desires to have it read, and objects to the whole of it for the 
obvious reason that it is a gross and improper waste of time for a 
witness to evolve a string of theories about a question which he con- 
fesses that he does not know whether he understands it or not. If 
he understands it, it would be proper to answer. If he does not un- 
derstand it, or,in his own language, “ does not know that he under- 
stands it,” he should say So and no more.) 


Cross-int. 153. You have spoken of Orcutt’s cutter being adapted to 
trim at the same time the rand, the bed, and the guard of a shoe sole, 
or,as you term them, the three fundamental principles of the shoe 
sole. Do you or not regard Orcutt as the first to accomplish that 
result with a rotary cutter? 

Ans. I do with a rotary cutter having blades with a front flat 
face to be ground and a top molded surtace not to be ground. 

Cross-int. 154. Will you please answer the foregoing question In 
the terms in which it is put and without a qualification in your 
answer, Which is not called for inthe question? The examiner is 
requested to re-read the foregoing question. 

((Juestion re-read.) ; 

Ans. No; Ido not. Others had made different cutters intended 
LO accomplish the same purpose. 

Cross-int. 155. Suppose Defendants’ Exhibit Colt’s Armory Cut- 

ter No. 4 to be adapted to trim shoe soles of a well-known 
Sh form or style and with good results and to have been made 

long before Oreutt’s invention and adapted to be used with 
a rand guard in a manner long well known, do you think it would 
be an invention for Orcutt to make a cutter adapted to trim other 
and equally well-known forms of shoe-sole edges? Please give your 
opinion as concisely as you can and note that you are not asked to 
give reasons to fortify your opinion. 

Aus. Suppose that Colt’s armory cutter No. 4 had been adapted 
to cut leather and to be used with a rand guide, it would no longer 
have been a metal-cutter, which it is now, but a leather-cutter. Its 
capacity to cut metals would have ceased, and it would have been 
substantially like the Oreutt cutter; consequently it would not be 
invention for Oreutt to have followed it with another similar to it, 
although varying somewhat in the configuration of the top molded 
surface. 

Cross-int. 156. You appear to have misunderstood or to have mis- 
construed the preceding question, which is now repeated substan- 
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: as follows: Suppose Defendants’ Ex- 
No. d as it was originally made to be 
of a well-known form or style and 

ive been made long by fore Oreutt’s inven- 
used with a rand guide jin a well-known 
n fit to so use it in trimming such sole 
i case it would be an invention for Or- 
embodying the essential features of the 
to trim other and equally well-known 
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) led an invention; but the ex- 
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vention for some one to discover that it could be used in a mercan- 
tile manner for trimming shoe-sole edges and with good results to 
the public? 

Ans. If it liad been discovered that a cutter, as it had been used 
for cutting metal in the manner that it was used for cutting metal 
and by the means for cutting metal, could trim a shoe sole under 
the same conditions precisely, then I should say that such discovery 
would have very little merit as an invention, but when it is known 

that the cutter as so used and in the manner and with the 
8S means employed with it in metal-cutting was utterly inca- 

pable of cutting a shoe sole, and required the thought and 
ingenuity to adapt it to a totally different organization to become a 
leather-cutter in an art totally distinct and unanalagous to the 
metal art, then I believe invention is called into play. 

Cross-int. 159. The question is repeated with a request that the 
witness will make a reasonable effort to avoid and abstain from ar- 
gument, hypotheses, suggestions, and supposititious facts, and that 
he will give an answer either in the ailimative or in the negative, 
without circumlocution or evasion, as counsel for defendants believes 
thie que stion to be clear, unambiguous, and susceptible of a direct 
and not lengthy answer. If the witness deems the question indi- 
rect, ambiguous, or not capable of a direct and not lengthy answer, 
will he please point out his reasons therefor that counsel for defend- 
ants may correct the question and save time. (Question repeated 
ais requested.) 

Ans. I do believe that it would have been invention. 


(Noon recess. ) 


(ross-int. 160. In view of the facts that the facility for grinding 
the Oreutt cutter by grinding the front flat face without disturbance 
of the periphery is identical with that found in the Brown patent 
eutter and the Exhibit Snell & Atherton Hand Shoe Trimming 
‘Tools; that, as you have stated, it would require only ordinary skill 
to apply a rand-cutter to a rotary tool if made in the exact simili- 
tude of the said hand tool continued to an entire circle; that the re- 
sult or product of the Orcutt cutter—the sole edge trimmed by it— 
is identical with that trimmed by said hand tools; that the shoe is 
held in the same manner when being trimmed by the Orcutt cutter 
as any other rotary cutter; that 1t was common before Orcutt’s in- 
vention to use a rotary rand guide with a great variety of rotary 
cutters, and that it was also common before his Invention to trim 
the rand, the bed, and the guard of a sole at one and the same op- 
eration with a votary cutter, as you have stated, do you find 
ani thing invented by Orcutt except to give a certain form or con- 
figuration of cross-section to a cutter embodying the features of 
browns prea nt of LS64? If you do find any other features in the 
Orcutt patent please point them out speeifically and precisely, and 
in pointing out such featu.es,if you attempt so to do, please to 

avoid generalities and confine vourself, as the question 
oJ asks, to the features found in the cutter, as referred to in the 
specifications and claims of his patent. 
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Ans. It acts with a rand guide substantially as other rotary cut- 
ters did. 

Cross-int. 166. Having ascertained your views with reference to 
the novelty or lack thereof of the employment of a rand guide with 
the Oreutt cutter, cross-int. 160 is now repeated in substance as fol- 
lows: In view of the fact that the facility for sharpening the Orcutt 
cutter by grinding the flat front face without disturbing the periph- 
ery is identical with that found in the Brown patent cutter and the 
Snell & Atherton hand trimming tools; that rand guides were in 
common use with rotary cutters, and that it would not, as you state, 
constitute an invention per se to employ it with Oreutt’s cutter; that 
rand-cutters were In common use, both with hand tools and rotary 
sole-trimming tools: that the result or product of the Orcutt cutter, 
to wit, the sole edge trimmed by it, is identical with that trimmed 
by the hand tools ; that the shoe is held in the Ssaithne manner when 
betng trimmed with the Orcutt cutter as with any other rotary cut- 
ter: that it was common before Oreutt’s Invention to trim the rand, 
the bed, and the guard at one and the same operation with both 
hand and rotary cutters, do you find anything invented by Orcutt 

except to givea certain form or configuration of cross-section 

9] to the peripheral face of a cutter embodying the features of 
brown's patent of 1864? If you do find any other features 

the Oreutt patent, please point them out specifically and pre- 
cisely, and in doing so please avoid generalities and confine your- 

t as the question asks, to the features found in the cutter as de- 


scribed in his specitication and defined in his claims. 
Ans. If | understand the gist of this intricate question, it amounts 
» to this—to ask me what the difference is between Oreutt’s 
invention and Brown & Sharpe's cutter. ; 
| have stated and restated this several times. Oreutt made his 


cutter of different peripheral face from Brown & Sharpe’s cutter, 
whereby he was able to cut the rand, bed, and guard in a shoe after 
he had also changed entirely the conformation of the teeth by rak- 
ng them forward on the flat front face and producing ali angle by 
the flat front face and the Lop peripheral] face, Which should afford a 
keen cutting edge for leather, and then placing it in a structure In 
which Brown & Sharpe's tool could not work to cut metal as Brown 
intended that his eutter should. He made this difference between 
the Drown tool and his own—that he completely changed its char- 
acter, so that it could not cut Iron in any proper sense In any’struct- 
hatever, while Brown’s could cut metal where it was intended 


In the matter of simply employing a rotary cutter with a rand 
ide or of simply making a tool which could cut the rand, bed, 


and guard f a shoe, Orcutt did not do this for the first time, but 


he created a structure which differed in. form and principle from 
tool previously used for the operations of trimming the rand, 
bed, and guard, because he produced a tool which had blades hav- 
lng top-molade d faces the converse of the form of the sole edge to be 
trimmed, and the flat front faces of the teeth were so inclined for- 
ward that they could make a proper cutting edge for leather, and 
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milling-cutters or rotary cutters are employed, unless you can find 
the same embodied or referred to in his patent as constituting some 
part of his invention. In other words, please confine yourself to the 
tool he claimed to have invented and not to the machine that might 
or inight not be used, 

Ans. Besides the addition to the peripheral form constituting a 
trimmer which could trim the rand, bed, and guard of the sole, he 
so altered the teeth by giving them the requisite rake and the proper 
angles as wou'd make them cut leather instead of iron, and thereby 
mInade a cutter which could not cut iron, in any proper sense, in any 
structure whatever, and he put more teeth into the periphery of the 
hub, thus reducing the space between the teeth, thus making it a 
proper cutter for leather and an improper one for iron, and he then 
adapted it to be used with a rand guide, thereby making teeth so 
slender that, though perfectly proper for a leather rand-cutter, were 
im no proper sense sultable for cutting Iron. 


(Adjourned.) | 
De STON, Jan. 29, 18585. 
(Counsel present as before.) 


Cross-int. 169. In view of the rake of the teeth in the Snell & 
Atherton hand eutters and in the cutter shown in Complainants’ 
Exhibit Old Busell Cutter (now put in evidence), and assuming the 
latter to have been well known at the date of Oreutt’s invention, do 
yeu really think that the rake of the teeth in reutt's cutter consti- 
tuted an element of Oreutt’s Invention ? 

Ans. In connection with the other elements that he used, ves. 

(ross-int. 170. W herein does the rake or ine teeth in Orecutt’s 
cutter effect any different result or perform any different office 
from what it does in the hand tools or in the Iexhibit Old Busell 
(utter? 

Ans. I don’t think it does perform any different office, taken by 
Itself, « xcept this, that the ruke in the old Busell culter Is in a tool 

that cut merely the bed form of the sole, whereas in the Or- 
Of eutt cutter it is with an instrument which cuts all the forms 

known for a sole edge, and in connection with the forms in 
a rotary eutter which are not to be disturbed in grinding. The dif- 
ference in effect between the rake of the Orcutt cutter and the effect 
produced by the rake in the old hand tool is that in the Orcutt tool 
the rake is upon teeth which ean cut all forms of a sole during all 
the time that the cutter is in use, because it is a rotary cutter, while 
upon the hand tool the teeth, although raked in a simiiar manner, 
can cut only part of the time that the tool is in use, because it Isa 
reciprocating cutter. That is the difference in function which is es- 
tablished by what Orcutt has done. 

Cross-int. 171. Does the rake of the teet perform any different 
oflice in cutting the rand and guard than it does in cutting the 
bed ” 

Ans. Only in the manner stated. 
Cross-int. 172. What is that? 
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the flat front face and Oreutt’s cutter. There isan element of rank- 
ness and the possibility of getting a tooth with a proper cutting 
edyve for leather that came into that question. The mere putting of 
agiven number of teeth into the periphery of a cutter, nore or less, 
taken by itself, would not constitute an invention, but taken in con- 


‘nection with other novelties, | think it would constitute an element 


of invention 

(‘ross-int. 178. Your last answer, if such it be called, does not 
meet the question, which asks you to give your opinion, as an expert, 
as to whether the inerease in the number of teeth by Orcutt, as stated 

by you in cross-int. 168, and as quoted in the preceding ques- 
OH) tion, would, in view of the state of the art as shown in the 

Knights and Corthell patents and the Corthell cutter, consti- 
tute an element of invention. Will you give your opinion upon 
this point? 

Ans. J’er se, it would not. 

Cross-int. 179. Suppose you were to be shown an exhibit of metal 
milled by a eutter such as are emploved for trimming shoe-sole 
ves, would it in any degree change your opinion which you have 
expressed, that the Orcutt cutter is In no sense a milling-cutter? 
Not in the slightest degree. It would be a mechanical feat. 
lt would be the same as if a jack-knife were to cuta piece of metal. 
eht be done as a mechanical feat, but it would not be a legiti- 
mate iron-cutting tool when used in a legitimate manner. It would 
hot allect my judge nt any more than it would to cuta piece of 

with glass. 

('ross-int. ISO. Does this difficulty arise trom the slight form or 

ilk of the rand-eutting teeth of the Orcutt cutter, or from what 
does the diflicuity arise? 

Ans. | wish to premise before further answer that when the term 


etal is employed I desire to be understood as referring to the metals 
which are usually cut by metal-cutters, and not to pewter or lead or 
those alloys whiel: it is not customary in the trades to cut with mill- 
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Counsel for defendants at this point requests the witness to specify 
What he re gards as the usual metals to cut with milling-cutters. ) 

\\ rouctht iron, steel, and cust iron, and not the soft metals, which 
ire melted and run into any special form which are desired, except 
cast iron and the harder forms of brass. 

Resuming now the answer: It would result partly from the slight 
form of the rand teeth, and partly from the delicate nature of the 
edge of the teeth which would not stand against the hard metals. 
The cutter would require to be used against the metals with a deli- 
cacy which is not practical in any econemical sense in metal-cutting; 
nha tlie Louis, evel Lo periorm il mechanical feat, would require 
repeated sharpenings aud a loss of time to do work in any 
quantity at all comparable with the quantity produced by proper 
milling-cutters, which would render their use impracticable in any 
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kness their use in sh: arvening rotary cutters came into use at the date of 


| Cut. 


ro re. 


egard 


base’ 


mm to 


or since Oreutt’s invention ? 

Ans. | believe that emery disks of that form for shoe-trimming 
cutters came into use since the advent of Orcutt’s cutter. Small 
emery disks for grinding the peripheral edges of shoe-trimming cut- 
ters had doubtless been in use for a long time previous. 

C'ross-int. 190. Do you or not think that before the date of Or- 
cutt’s invention eutters embodying the essential features of Brown’s 
patent were made in many hundreds, and probably thousands, of 
Varieties ol perp! i¢ wt faces Vv: irving e: ach from the other in greater 
or less extent,as do the cutters marked Compl’! Exhibit Brown WX 
Sharpe Milling Cutter No. 1, Brown & Sharpe Milling Cutter No. 2, 
Complainants’ Exhibit Milling Cutter, Def’ts’ Exhibit Colt’s Armory 
C utter, and C‘olt’s Armory Cutter No. :? 

\ns. I have no doubt of it as metal-cutters to be used in metal- 
cutting organizations 

Cross-int. 191 i one of your answers you alluded by way of com- 
parison to the gimlet-pointed screw as an instance of invention, but 
without defining what the invention in that case really was. Please 
whether or not it was this, combining with the serew-threaded 

| body of the screw a taper point upon which was formed 

a continuation of the thread upon the main evlindrical body, which 

thread extended down to the point of theserew. If you answer that 

this was not the nature of the invention, then please state what you 
understand it to have been. 

ag Ans. Yes: it was. It was the addition in an old well- 

known form of screw of another old ond well-known form of 

crew (and, when completed, it resulted in the production of a new 

article with new funetions, but which, by a strained. construction, 

come might describe as a screw merely altered in form, but it pro- 

duced entire ly new results, end henes [ have ho hesitation in call- 
ing it an invention of high order). 

Defendants’ counsel objects to all of the preceding answer as not 
warranted by the question and a waste of fete of 


(‘ross-int. 102 Was the re not a new result produced by the inven- 
tion of the gimlet-pointed serew, and was not that new result this— 
that the thread upon the laper point (when the screw was introduced 
he wood) gradually formed in nd wood the spiral passage or 
for the thre “acd 1pon the evlindric: il body of the screw, and by 
such gradual forming of the thread path largely reducing the force 
requisite tor driving the screw into the oh t 

\ - Y es. there was a new result produced, because you could 
turn a serew into wood without boring, where it could not be done 


with) an old tlat-pointed screw, and thie reasons for it are such as are 


? | . 
stated In thi question, 


Cross-int. 193. In the alleged invention of Oreutt does the front 
f ic teeth afford any greater facility for sharpening when the 
tecth are shaped as he shows them than when formed with any other 
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the invention was completed it was a screw changed in form. 
101 Orcutt made a trimming tool made up of features taken from 

different places, and when he finished’ he had produced a 
rotary trimming tool which could eut the rand, the bed, and the 
guard of the edge of a sole. The rand, bed, and guard-cutters were 
upon a solid blade, which could be ground upon its flat front face 
without disturbing the top molded surface of the blade. He raked 
the teeth forward in a manner never before done upon such blades, 
su far as the records show, and made such angles upon the teeth 
that they would cut leather in the true mereantile sense, but which 
would not cut metals, such as steel, wrought and cast iron, in any 
sense that is legitimate and fair. He made a tool in a manner that 
was entirely new and which produced results never before attained. 
If there were principles found in a milling-cutter for steel or iron 
which he utilized in making up his invention his changes entirely 
destroyed their effects as legitimate metal-cutters. 


(The entire answer is objected to as being labored, argumentative, 
and not of the concise nature of which the question is susceptible 
and which it properly requires, because the question admits of a 
direct answer, yes or no, and no answer is proper except one which 
Is substantially that.) 


Cross-int. 199. The question is repeated, with the suggestion to the 
witness that his opinion is asked as an expert, whether he finds in 
anything done by Orcutt as an alleged inventor a change as radical 
in eflect as was the change broug!:t about by putting the gimlet 
point upon the evlindrical wood screw. 

Ans. I say, emphatically, that I do. 

Cross-int. 200. Does it consist in anything but what is stated in 
your answer to cross-int. 198? 

Ans. It consists in all that I have said, and there are other ele- 
ments besides, which, to my mind, make still clearer the radical 
differences which he effeeted by the changes which be wrought. 

Cross-int. 201. Suppose a man, used to making the Brown & 
Sharpe cutter and other rotary cutters, had, before the invention of 
(reutt, been present where a person Was operating the Exhibit 
Thompson Rand and Sole Edge Trimmer, which you have stated 
would trim the three fundamental divisions of the sole edge—the 
rand, the bed, and the guard—with which such operator was then 

trimming sole edges, and he had suggested to the man thus 
102s used to making the Brown & Sharpe cutter whether or not 

a cutter might not be made embodying the essential features 
of the Brown cutter and which would trim all three of the funda- 
mental divisions of the sole—that is, the rand, bed, and guard—and 
that thereupon the ecutter-maker* had gone his way without further 
conversation or information from the cutter operator Or any one 
else and had produced the cutter described and claimed in Orcutt’s 
patent of 1881,do you or not think that the production of that 
cutter, after hearing that suggestion, would, in the sense of the patent 
law, constitute an invention ? 
Ans. I should say that the suggestion to the Brown & Sharpe man 
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would so far detract from the rights of the other as to prevent his 
being entitled to a-patent ? 

Ans. That is a difficult question to answer. I think, as a matter 
of common fairness, that the invention would be due to both. 

C‘ross-int. 207. Do you think there would be any difficulty in 
making a cutter embodying the essential features of the Brown pat- 
ent adapted to trim any style of sole edge, even though the person 
making it had had no experience in making cutters for trimming 
shoe soles and only experience in making milling-eutters of that 
class or kind; who was only shown a boot the edge of whose sole 
the cutter was designed to imitate and had no instructions what- 
ever except as to the size of the hole in the cutter and its diame- 
ter? 

Ans. Ido. Unless the man possessed absolute genius, ranking 
far above anything common to ordinary workmen, he could not 
have done it, and the best proof is that Brown’s cutter was fifteen 
vears old before anybody who had seen shoe soles trimmed or who 

had made Brown's cutters ever did it. 
1O4 Cross-int. 208. Then. if Il understand you aright, the mere 

conception of the idea of making a cutter embodying the 
essential features of the Brown patent and a form and adaption to 
trim at the same time the three fundamental subdivisions of the edge 
of the sole would not constitute the only difficulty or exercise of the 
inventive faculty in producing such a cutter, but it would also be 
embraced in producing the cutter after the conception had occurred. 
Is this so or Is It not so” 

Ans. No; it is not so,and you do not understand mearight. After 
a conception is formed it may be drawn upon paper or otherwise 
or so described that a person skilled in the art may carry it out, but 
it does not fall short of being an invention because it Is not carried 
out. 

Cross-int. 209. Do you mean in your last answer to deny the 
correctness of your answer in cross-int. 202, in which you say in 
substance that a metal-worker who had heard the suggestion that a 
metal-cutter might be made in accordance with the Brown patent, 
and also adapted to trim the three subdivisions of a sole edge, and 
who should then produce the Orcutt cutter would make a beautiful 
invention in the highest sense of the term? Please hear cross-int. 
202 and its answer read in connection with the last preceding ques- 
tion and answer, and say whether you wish to change either. 

Ans. I do not understand this question and therefore cannot an- 
swer it. 

(Adjourned.) 


boston, Jan. ol, 1SSo. 


(Counsel present as before.) ; 
Redirect examination by Mr. MAYNADIER: 
Int. 210. In view of the metaphysical character of much of the 
cross-examination, please compare now the ieather-working cutters 
in controversy, taking Exhibits Orcutt Cutter (1st style), Busell Cuts 


¢ 
vs 
: 
> F 
; 


re 
; 


, 


IMMER 


a 
a. 
‘ 
; 
‘ 
' 
’ 
‘ 
4 
‘ 
5 
’ 
‘ 
{ 
sie 
. 
' 
’ ; 
; 
. 
; : 
; ; 
; 
jes 
;% 
a 
‘ 1 


COMPA 


sa 
‘ 
; 
‘ 
; 
‘ 
‘ 
4 
’ t 
; ; 
‘ 
; 
; 
‘ 
| ‘ 
; 
; ‘ 
« 
; 
. 
; ‘ 
‘ ‘ 
\ 
‘ 
i ’ 
‘ 
" 
ry 4 
‘ ’ cit 
) 7% 
ti ; 


. 
, 
. 
. 
g>t 
. 
) 
; 
; 
; 
; 
‘ 
. 
‘ 
: 
4?) 
‘ 
’ 
mm | 
" 
; 
‘ 
~ 


‘ 
; 
*{ 
’ 
i 
, 
: 
. 
i 
; 
’ 
+ 
’ 
; 
; 
’ 
‘ 
; ; 
’ 
; 
i 
‘ 


. » ff ' 
’ s* ’ ;) 
; (sent ‘ 
sat? . ’ 
_— > : { 
+ ; 
' = rr i ae 
| i 
’ he 4 
’ i =f yiiy 
° . 
‘ i ‘T= ot et ie 
i 
. — 
' ; ‘ ° 
, 7 
& } . ie ; ef: 
. 
i ' ’ est) t ys 
sii’a ' it aut 
; 7’. * ’ ; 
i ’ it i ’ 
' . —— Teocns f 
rf i ‘i i‘ ‘ 
" ‘ . ’ . ‘+? +s 
‘ » PrOUUts 
‘ . ’ ’ ; ? 
i i : 
7 + ; 
i i 
‘ 
: ’ ; 
{ i ' i ‘ 
| P ’ = 
' ; ; = 
‘ ; ‘ ; ) 
; ‘ ‘ fit 
he ‘1 gays 
'’ 4 bit i . ‘ i 
TAL y é*4 
, ‘ ~ 7 i ( 
‘ ‘ ° 
; y* ’ ' 
r ‘ i . 
‘ sf | ‘ ') 
i ‘ if ’ 
; ton peers 
, : 
‘ . 
ee ’ 
a4 ii» 
. 
iit i bat 
* ; 
' 
i : } i Vf 
~ ‘p=« 
. i , 
' A ons 
: “ \ } ' 
' ; t pif ‘eis 
e 
i 
H : P 
ij ist & ' 
‘ iis ‘ 
; ) ‘ ; ; 
¢ ij ' i a 
. ; ; 4 
‘ i ,¢ ‘ 
; . i} : 
i | | "iti 
; , 
; i The oe. ‘ 
‘ ; 
“ a s*4 
7 
' , t 
| PLa uti j 
_- 
a y 
; ' 
| j s"ritdii ‘j 
: . > + n Y 
ii ' ’“< i ri 
° ¢ , 
, * ’ 
i” i +} < 
. ’ vr 
’ ’ 
. ‘ at : . ii 
_ 
' ak = 
2S j i i t)i ; 
hr j fii .” 


ee a coe 


a 


FRANK M. STEVENS RET AL. 79 


about twenty-five feet per minute, more or less. The leather-cutters 
are put Into a machine which revolves them without gears at a sur- 
face speed of over five thousand feet per minute, and the leather is 
held against these cutters; by hand and without any additional 


machine. 

No sane mechanic would fora moment think of making a milling- 
cutter for metals with the rake of the teeth, the fine cutting angles, 
and the delicate, sharp ridges shown in the leather-cutters upon a 
milling-eutter, for he would know that he would produce a cutter 
utterly worthless (Spr aking in) il practical sense, of COUTSe ) for cutting 
steel and wrought or cast tron; and, on the other hand, no sane 
leather-ecutter would employ the milling-cutters in a leather-cutting 
tnachine for leather-cutting, for the yy culiarities of the tool are such 
that they could not trim leather in a practical, mercantile sense, 
although, as a tour de force, they might do so in a special instance. 
The milling-cutters, if put into a leather-trimming machine, could 
by no possibility cut steel or wrought or cast Iron 

The results produced by the milling-cutters and the leather-cut- 
ters, culling metal properly in one case and cutting leather properly 
he other case, teach me that the differences between the two 
classes of tools are substantial and not formal, for each element of 
difference has a reason for existence in the respective tools. The 


ther-cutting tool, by the differences which. it possesses over the 


tal Lee on PE i 
etul-cutting tool and bv the different mode in which it Is Oper: ated, 
in trim the rand, bed, and euard and the channel guard of ; 1 shoe, 

i the other cannot, nad if t were atte mpted to Inake one of the 
milling tools operate as a leather-cutter by changing the rake of the 


tit flat faces of its teeth it will be too rank, while at the same time 
a ’ , 

it would not possess the proper molded s irface to trim a rand, bed, 

“i «of shoe. 1] he rankness of a cut- 


ouard, al id channel Pua Oo a 
LOG ter for leather shoe-trimming is made up of several elements: 
First, | ‘the rake or pit 1) O, thie ilront tace of the tooth for- 
vara ofa Ari and, second, the angle formed by the flat front 


irface of the tooth: and, 


| 3} 

thirdly, by the distance of the teeth apart, and the rankness may be 

Varied by shortening or lengthening the radi of thet yp» molded face 
i tHe tore an Woe the too} Is COoOnstrue ted 

The differences shown between the metal and the leatherjcutters 

re ¢ imerated more firmiv cons nce te that they are sub sta ntial 

i*not merely for nal. In) jacking it the results produced, and 

Considering that since Brown's patent ol LS64 the highs st skilled 

nechaniles in both the alia and metal cutting arts had struggled 

| the forms upon 


se ‘ . ie . ‘ e<«e ** . ‘ | a > Soll -% ‘ i | 
earnestiv to muke rotary cutters which couid trim ai 


ad shoe soie aS Well aS Was done by the old i) ind plane, and that at 
the same time that men had mace ' rbpvile ited and ¢ X pensive ma- 
C] S i the endeavor to employ t i hand plane to ae ecom pls sh 


avreater amiouul Ol Work than Lie old hand plane could | do. and 


= . ; . ‘ ‘ : P } : si - . ' 

Liat VOL the inventors of the rotary toois ana the inventors of the 
" 5 . , = . . “s . 

ast-haimne d machines, althoug i pPossesslug high t ink Wb rth as tme- 
: ’ } 

tterly failed to accomplish the results 


chanics and inventors, had ut 7 
produced by the leather-cutting tool shown In complai nants’ ex- 
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hibits. mv mind ts irr sistibly foreed to the conclusion that Orcutt, 
the snecessful competitor in this race, has made an invention of the 
highest rank and which the skill of an ordinary mechanic could 
VY tei etbul ty have nroduced. 
‘Int. 211. 8 ippose that it became important to use one of the 
leather-cutting tools as a milling tool for some particular job, how 
would you go to work to so use it? 


Counsel for defendants objects to the question for thé reason that 
ly theoretical, as it does not appear that the witness ever 
lto use such a cutter for milling metal, and. further, de- 
oracticability of using leather-cutters for milling metal, 
i» absurdity to ask him how he would use it as a milling- 


cutter w he says that it is utterly worthless (speaking in a prac- 
ii « e)jas a milling-cutter.) 


Ans. If it were to be used,for example, in either soft steel, wrouglit 
or east iron, it would’ be neeessary to bring the:work up to 
| utter in a regular milling machine with the utmost deli- 
eacy, and the metal to be cut would require to be held with 
liditv. The feed of the metal against the cutter must be 


1.7 


suc! to enable an intinitesim i! \ small quantity of metal to be 


removed at each revolution of the cutter, and, in my judgment, it 
| require an amount of time and an amount of skill, delicaey, 
wigmecnt W hich is not possessed by men ordinarily einploved 

' milling tools ln my judgement, also, the edge of the cutting 
| be verv quickly Jost, and the tool would require fre- 

rpenings to cut a single piece of work. If it were possible 

to maintain the fine points of the ridges which constitute the rand- 
ters if oul vob Lou yy n“dvaneing the work so slowly 


would occupy an amount of time which 
ranvi ne that is considered practical in the 


it would be simply a mechanical feat of the most dif- 
| not by inv means anvthing that would be 
| | “C1lise 
“irteT 1 chanaee the rake of the flat front face and 
tween the flat front face and the molded 
i | better it any for use as a milling- 


the leather-cutter. instead of raking 

af] oas to rake backward of a fae 
; ] : , ] 

ness of the cut in metal and would 

mit exten, but it still would not 

inv mereantile sense, but ifs operation 

| il feat of a most dithenlt deserip- 


ce) nation y Mr. PorTrer 


9 Ir jast answer, as in numerous others, you 
. f cut 1 n with milling-cutters. Do 


om oe Ow 
* > 


meen a pat 


FRANK M. STEVENS ET AL. S1 


you consider that term correct in connection with the fact that in 
milling metal there is a positive relation between the surface speed 
of the rotating cutter and the automatic advance of the metal which 
is milled by the cutter? In other words, if the metal being milled 
advances one-sixteenth of an inch at each revolution of the cutter, 
the cutter can only cut that much metal in a given time. In this 
case where is the rankness of cut, and is not the overhang or 
10 ~=— retiring angle of the front face of the teeth a mere question 
of their strength and their cutting away of the metal with 

the exercise of the requisite motive force? Is this so or not? 
7 Ans. The term rankness is often applied to a milling-eutter. 
While metal is firmly held in the machine in relation to the eut- 
ters as described in the question, there is another element that some- 
times comes in to produce trouble if the forward pitch of the front 
flat faces of the teeth is too great. For instance, if a very thin 
piece of metal is to be milled upon its flat surface and it is held in 
| jaws by its thin edges, if the teeth are hooking there is a tendency to 
tear the metal cut of the Jaws; consequently for such work the flat 
front faces of the teeth are arranged either in ecoineidence with 
a radial line or inclined backward from a radial line, so as to 


' tend to push the metal away from the cutter instead of dragging it 

' toward it. 

: Cross-int. 214. What do you understand by the term “ rankness 

| of eut?” 

’ Ans. In that case it would mean hooking under the chip so as 

t to lift the metal out from the jaws of the vice which holds the 

metai. 

| Cross-int. 215. If you are milling a thick piece of metal there 

would be no danger of the teeth hooking under the chip. Is this 
so or not? 

| Ans. It is a case of proportionate power. If you grip the metal 
with more power than the power exerted by the cutter to drag it 

out of its place there would be no danger its being disturbed. ‘The 


question of smooth work, however, sometimes comes in, for in the 
latter case if the teeth were too raking the tooi might chatter and 
produce rough work. 

Cross-int. 216. Suppose the Exhibit Brown Patent Gear Cutter 
was cutting to the full depth of its capacity a groove in a bar of 


i 8 iron four inches thick immovably held in the fixture of a milling 
aa machine, would there be any danger of the teeth, however rank, 
| drawing the bar of iron toward itself so as to increase the depth of 
cut? 
Ans. Not if the jaws of the machine were deep enough to so grip 
the metal as to overcome the power — the milling tool. 


Cross-int. 217. Suppose the same cutter to be e mployed in milling 

a plate of metal but slightly thicker than the de pth of cut made by 

the cutter, would, in that case, there be any danger of drawing the 
metal toward the cutter so as to Increase its cut? 


110 Ans. There would be a tendency to lift it out of place, and 
j ° ° ’ 

| the extent to which it would do it would depend upon the 
_ size of the plate and the manner in which it was held. 
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is employed amongst those habituated to use milling-cutters upon 
metal. I have said over and over that while a mechanical feat is 
possibile it is not practical in a mercantile sense. If the trimming 
tools had the front Hat faces of their teeth altered and raked back 
like a metal-cutter, then they might operate in a certain fashion to 
cut steel as indicated, because they had ceased to be leather-trimming 
tools as practically and generally used, and had become very inferior 
milling tools—that is to say, tools requiring extreme skil! ‘and care 
In their use and which could in nowise compete in quantity of work 
produced with milling tools as practically and generally used for the 
same purpose and with the same skill. It would bea foreed and 
abnormal business. 


larly of the rake or autions g of the front thei of the rer ea 
examine the Exhibit Tayman Patent of 1878 and its reissue of 1880 
and state whether or not it exhibits the same characteristics and to 
an equal degree. 

Ans. In the Tayman patent and reissue there is an overhanging 
front flat face | but it is not in connection with a top molded surface 
which is not to be ground. It is upon a burr-cutter, and it is also 
upon a burr-cutter which can trim only two of the three funda- 
mental forms upon a shoe-sole edge, while the projecting front flat 

face of the tooth of the Orcutt patent of 1581 is in connection 
112. ~—s with the top moided face of a tool which can trim the three 
fundamental cuts of a sole with their subdivisions ]. 


(All of the preceding answer included in brackets objected to as 
not called for ” the question and argumentative.) 


('ross-int. . Does or not the overhang of the teeth perform the 
same fanetion wet se Whether the teeth are like those shown in the 
Orcutt patent or in the Tayman patent, and whether more or less 
parts of the edge are being formed ” 

Ans. It does as far as It goes. 

Cross-int. 224. In your first redirect answer you spoke of the fact 
that the obliquity of the peripheral face of the teeth to a true circle 
was less in the Orcutt patent than in the Brown patent, while the 
overhang or rake of the front face was greater in Oreutt’s. Do you 
think that in rotary cutters for trimming shoe soles the decrease of 
the overhang would be compensated for by the greater obliquity or 
freeing of the peripheral face if the same angle between the face and 
the periphery was maintained ” 

Ans. No; I do not. 

Cross-int. 225, Do you or not think that it would be practical to 
trim shoe soles in a mercantile inanner,as you term it, or with prac- 
tical despatch and good finish with a cutter in which the front faces 
of the teeth incline back of a radial line, provided the peripheral or 
top face was sufliciently inclined to give the required acuteness of 
angle at the cutting edge” 

Ans. No; I should think not. 


(Adjourned.) 
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Ans. It depends entirely upon what it is compared with. If with 
metal- cutters, yes ; if with leather-cutters, no. 

Cross-int. 232. You have testified to your knowledge of the arts of 
leather and metal working and to your experience as an expert in 
patent cases. Will you now answer directly and without introduc- 
ing qualifications whether you think that the question of the speed 
at which Orcutt’s cutter is properly revolved when in use constitutes 
an element of his invention ? 

Ans. Answering the question without qualification or explana- 
tion, and considering only the mere revolution of Orcutt’s cutters at 
the speed usual with leather-cutters, per se, of course that alone would 
not be invention. 

Cross-int. 255. Please examine the cutter marked Compl’nts’ Ex- 
hibit Corthell ] ratent C utter (pat. No. 207,595) in connection with the 
drawings in complainants’ patent in suit and state whether or not 
vou find any material difference in the rake or overhang of the front 
face of the teeth, and if you think you do please state how many 
degrees of difference you find and in which is the excess. 

Ans. I do find a material difierence between the Corthell patent 
cutter and the cutter in complainants’ patent in respect to the in- 
ciination of the front faces of the teeth. The variation is very 
marked. “The inelination of the Corthell cutter teeth, of the rand, 
the bed, and the guard of the cutter seem to me to incline back from 
a radial line. The rand-cutter, especially, inclines very much back 
vf a radial line instead of projecting forward as in the Orcutt cutter. 
llow many degrees the teeth in the respective cutters vary from 
each other in their inclination I am unable to state in the absence 
of means lor accurate measuremen! 

Cross-int. 234. Is or not the increase of the obliquity of the top 
face of the ¢ ‘orthe I] hed th from a true circle mueh greater than in the 
Mreutt patent or Oreutt cutter : 

Ans. It is very much greater. 

Cross-int. 235. What, in your judgment, would be the quality of 
the work performed by the ( ‘orthe! | cutter In trimming sole edges 
and what would,be the ri ipidi ty of its execution of such ‘work, com- 

paring it in both these respects with the Oreutt patent ‘ 
115 Ans. The backward inclination of the front rom the 
teeth, instead of a pronounced forward inclination of the 
front fuee of the teeth, as in Orcutt’s cutter, would tend to make a 
scraper rather than a cutter, and there would be more ofa tendency 
to heat the cutter and to burn the leather in removing the surface 
of the latter than in the case of the Orcutt cutter, which makes a 
clean cut instead of a partial frictional removal of the leather. | 
— lsay that the work produc ed by the Orcutt cutter would be 
aner and smoother than with the Corthell, and that the tool would 
wear better. 

(C‘ross-int. 1), Should you say “that cood work could or not be 
executed a ee rapidity with exhibit Corthell Patent 
Cutter? 

Ans. I should think it could, but I should think that the work of 
the Orcutt cutter would be much better. 
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Cross-int. 242. Does not the drawing furnish you with the requi- 
site facilities or information for making the comparison ? 

Ans. There is a variety of angles shown in the drawing, and I 
could only judge approximately ; therefore [can only speak approx- 
imately. I should say that there is no substantial difference that 
the eve could distinguish between the drawings and the cutter in 
respect of angles, 

Cross-Int. 243. In one of your earlier answers you spoke, by way 
of comparison, when referring to Orcutt’s alleged invention, in rela- 
tion to the combination, in a steam-engine, of a throttle or stop 
valve independent of the steam-governor with another valve under 
the control of the governor, or to that effect. Was that the essen- 
tial invention in the steam-engine which you intended to state? If 
hot, please describe it as you intended to when you institute! the 

Comparison, 
117 Ans. I understood the gist of the invention to be a new 
combination of two old, well-known things, namely, the gov- 
ernor was old and well known, and a steam-valve as such was old, 
and the vovernhore, instead of being attached to the throttle-valve of 
the steam-pipe, as it always had been, was disconnected, and was 
attached directly to the Operative mechanism of the steam-valve of 


the engine. 
(Noon recess.) 


Cross-int. 244. That is, in addition to the throttle-valve which 
formerly admitted steam Lo the engine, the Inventor added another 
valve and transferred the ryovernol and its operation from the old 
throttle-valve (which he still retaine d) Lo the new valve thus added. 
Is this so or not? 

Ans. No; he did nothing of the kind. He did away with the 
Valve 1h) the steam-pipe with which the rovernor Was connected, and 
connected the governor with the operating mechanism of the steam- 
Valve $ which admitted steani to each end of the cylinder, and he 
retained in the steam-pipe only the “ stop-valve ” which exists to-day, 
and has nothing to do with what we were talking ubout. 

Cross-int. 245. Please refer to your answer to Int. 7, where you 
Institute a comparison Involving what vou term the Corliss Inven- 
tion, and state whether you there wish to be understood as defining 
Corliss’s invention to be this: that he left the throttle-valve in the 
pripne iis before. but disconnected or separated the regulator therefrom 
and cupoprd ie d if by means of newly Ive nted devices to the valve in 
the cngine, which admit steam “al le rnately LO the different ends of 
the evlinder. Is this so or not” 

Ans. No: l do not mean so. lh the old-fashioned engine pipe 
there was a throttle-valve next the engine, to which the regulator 
was connected, which strangl d the steam as it closed to afford a 
diminished supply to the engine, and opened to give an Increased 
supply according as the governor acted upon it. [In the steaml-pipe 
farther from the engine there was in addition a hand stop-valve, as 
t was called, which admitted the steam from the boiler to flow 
Lrough the pipe to the engine. The throttle-valve which was con- 
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nected to the governor at that time was abandoned. When the 


governor was connected directly with the induction valves of the 
engine evlinder by Corliss the hand stop-valve still remained 
11s and is in use upon all engines to-day, and possesses the same 


thad since « neines were first introduced, 
Cross-int. 246. But does the governor perform its office in the 
me manner as before ¢ ‘oriiss changed the rovernor from the throt- 
tle-valve to the valves that admit steam alternately to the different 
is of the eviinder ” 
Ans Not 11) thi Sittin: THAT, : 
Cross-int. 247. Was not the change this, that the governor, when 
attached in the old-fashioned way to the throttle-valvé only varied 
the flow cf steam to the ¢ vlinder as the load Ine posed upon the Cli- 
rine was varied, while as arranged by Corliss the flow of steam into 
evlinder was limited in duration, and his valve arrangement 
Sritit it twhen buta Ih rtial stroke had been made in order to allow 
| | ex] Line the evlinder? | " 
\ns. That deseribes it somewhat in detail, but the functions of the 
old devices and the new were to regulate the flow of steam to the 
engine c\ linder as the load varied. The old was a roundabout pro- 


— 


cess and the new was direct. 

Cross int. 248. While “the old devices and the new were to regu- 
late the flow of steam to the engine eylinder as the load varied,” as 
stated in your last answer, was not this new result prdduced, that 
whether the load upon thi Cherine were liolit or heavy, In so long 
as it was below its maximum capacity, the flow of steam into the 
eylinder would be checked at every stroke when the stroke was but 
partially completed, and was uot this a new result whiclr the old did 
not accomplish ¢ 

Ans. ‘The intention of the old device was to accomplish the same 
thing, but the means were not good enough to do it, The new 

were better and did accomplish it. The old means were 
irviny to stop a mah irom kicking by choking lim. After 
awhile he would stop. The new means stopped him from kicking 
by directly seizing his foot, thereby producing an instantaneous 


(‘ross-int. 219. But was there not this other difference, that in the 


old, whether the valve controlled by the governor was wide open or 
but iri ally Open (as the Spree d of the engine allowed), the flow and 
pressure of steam would be constant in the cylinder as long as the 

load upon the engine was unchanged, while in Corliss the 
11% flow of steam was shut off when the eylinder Wis but pare 

tially filled—that is, when the piston had made buta fraction 
of its stroke, and the balance of the stroke was eff ected by the ex- 
pansion of the steam thus bnhipor soned and isolated in the evlinder, 
and with no further effeet from the boiler pressure ? 

Ans. The tlow and pressure of steam would be constant in the old- 
fashioned engine as long as the load was constant, but in the Corliss 
engine a new result was produced, as stated in the question. 

JOHN A. COLEMAN. 

Attest: WM. A. COPELAND, 

Special Lxamaner. 
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~ 
Boston, Feb. 4, 1885. 
Present: J. E. Maynadier, Esq., of counsel for complainants; T. 
W. Porter, Esq., of counsel for complainants. 
¢ 


Deposition of F. W. Coy. 


Direct examination by J. ©. Maynapier, Esq., of counsel for 
complainants: 


Int. 1. What is your name, age, residence, and occupation ? 
— Ans. Irederick W. Coy ; 44; Boston; mechanical draughtsman. 
Int. 2. What experience have you had in matters mechanical, 
especially as relating to shoe machinery and also as an expert wit- 
ness ” 
Ans. My experience as a mechanic has been about 25 years, and 
upon shoe machinery more particularly during the last 10 or 12 
years. My CX perience in shoe machinery has been principally In 
that class of machinery known as edge-trimming and edge-setting 
machines. I have acted as an expert in patent cases on several 
occaslons during the last three years. 
Int. 3. If you ever attempted to construct a machine for trimming 
sole edges state when first, with the circumstances, and what sort of 
, a machine it was generally and how far you got. 
Ans. My first attempt to construct a machine for trimming 
120 ~—s the edges of soles of boots and shoes was about 1872; In the 
- early part of IS72. At thattime I received a rough drawing 
from Geo. A. Fullerton, which embodied his ideas for the construc- 
tion of a machine which should be automatie in all its movements, 
and was that class of machine known as the “straight-knife ma- 
chine.” Its construction was as follows: Theshoe was placed upon a 
jack which was mounted upon suitable guides, and was capable of 
making an alternate sliding and half-round movement, suitable 
means being provided whereby the sliding movement of the jack 


might be adjusted to conform to the varving length of the shoes to 


be trimmed. The knife, which was a straight one, was mounted 
upon suitable guides and bearings, which were operated by suitable 
cams and levers, by which the knife was caused to follow the vary- 
ing curves and bevels of the shoe sole while it was being moved 
along against the knife. 

The drawings and patterns were made by me. The castings, 
nearly all, were got and the machine completed to a suflicient ex- 
tent to convince those interested that there were difliculties in the 
principle that could not at that time nor with that design of machine 
be overcome, and it was therefore abandoned. I think the time oc- 
cupied, so far as we got, about six or cight months. 

Int. 4. When next did you make an attempt to make such a ma- 
chine? And please describe the machine generally and state the 
circumstances and how tar you then got. 

(Objected to on the score of waste of time, fur the reasons that 
draw-cut machines, in regard to which the previous question was 
» directed as well as the present, is no way analogous to the invention 
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in controversy, and it is immaterial as to what efforts this witness 
has made toconstruct a draw-cut machine, entirely irrelevant except 
as showing the qualifications of the witness as an expert, and for 
that purpose the question should not be put in present form, as there 
is no oceasion for his deseribing the character and details of the 
various machines on which he has expended time.) 


Ans. My next attempt was in 1875, when I was employed by the 
same party, Mr. Fullerton, to redesign a machine for trimming, using 
such parts of the previous one as were considered of value; but 
this machine was not to be automatic, so far as the movement of the 

tool was concerned. I therefore went to work and constructed 
121 =a full-size model, principally of wood. After experimenting 

upon this model for several months it was decided to make a 
set of drawings and paiterns to construct a machine upon the plans 
adopted in the model. After this third machine was completed and 
reconstructed In a great many respects we met with only partial 
success. 

There were then other suggestions made by which the difficulties 
we have met with might be overeome, and after experimenting for 
some time in models it was decided to redesign the machine and 
adopt the new features which we had found, which we proceeded to 
do; but after the last machine was completed, although we had made 
great advances in the art of trimming sole edges, it was not con- 
sidered a practical machine on account of its great gomplication, 
and was therefore abandoned about the year 1850 or 1881. 

Int. 5. What was the state of the art when you commenced, in 
1S75—that is, how were sole edges trimmed generally,and what was 
the saving which could be made? : 

Ans. At that time soles were trimmed almost exclusively by hand 
knife and hand plane. The prices that were paid at that time for 
trimming I have no knowledge of, but 1t was estimated by those for 
whom | was at work on machines for that purpose that there would 
be a saving of one to one and a half cents a pair. . 

Int. 6. During the time you were occupied in constructing the 
machines for trimming sole edges was your attention ever called to 
the likelihood or possibility that rotary trimming machines might 
supersede the hand plane and machines of the kind yeu were build- 
Ing’ If so, state what you did, and state also what your opinion 
was In 157 or 18380 as to rotary trimming machines. 


(Objected to as being entirely immaterial what tliis witness's 
opinion might have been in 1879 or 1880 or any other time except 
the present or what suggestions might have been taade to him about 
the possibilities or probabilities of one machine or another.) 


Ans. During the last two or three years of the time in which I 
was emmployed on those trimming machines my attention was called 
to the rotary trimming machines, and in the year 1878 or 1579 I 
made some investigations and inquiry in regard to the excellence of 
work which the rotary cutter was capable of doing. My investiga- 
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tions were made principally in New York State, where I was 
122 sent for the purpose of investigating rotary trimming. After 
making as full investigation as I could I found that the eutter 
then used was not capable of doing satisfactory work on account of 
‘ the tendeney to burn or harden the leather. It was therefore my 
opinion, which I expressed to those who sent me to investigate, that 
the retary cutter was incapable of doing good work. 
int. 7. What was your opinion as to rotary trimming about the 
time you ceased finally to work on the class of machines about which 
you have testified and what is it now, and what caused the change, 
if there was a change? 
(Same objection.) 


Ans. About the time I stopped working on the trimming machines 
[ was convinced that there had been great advances made in the art 
of trimming sole edges with a rotary cutter, not only so far as the 
quality but the quantity of work done, and also the simplicity of 
the machine by which the cntter was operated. The complication 
of the machine upon which I bad been at work convinced me that 
we could not successfully compete against a rotary machine, par- 
ticularly in the quantity of the work done, atid that is my opinion 
ut the present time, only somewhat strengthened from subsequent 
developments. | 

Int.8. To what do you refer by “ great advances” in your last 
answer ? 

Ans. I refer to the construction of the rotary tool known as the 
Orcutt cutter, and also the increase! capabilities of the operators in 
using these machines. 

Int. 9. In the manufacture of the sole-trimming machines upon 
which vou were at work prior to 1581 did you have occasion to use 
rotary milling tools? If so, state how thev resemble in substance 
those now before you, Exhibits Milling Cutter, Brown & Sharpe 
Milling Cutters 1 and 2, Colt’s Armory Cutter and Colt’s Armory 
Cutter No. 4, and Brown Patent Gear Cutter. 

Ans. I had oecasion to use such cutters as those referred to in the 
question, which in some cases would be exactly the same as Exhibit 
brown Patent Gear Cutter. 

Those cutters which I used are the same in éubstance as the ex- 

> hibits, in so much that they were constructed with a short, stout 
> tooth. the front or flat face of the tooth standing at an in- 

125s cline in front of a radial line drawn from the cutting edge 
of the tooth. The tooth is givena clearance by cutting away 
the material behind the cutting edge, all that is necessary consistent 
with the strength of the tooth, which is the ore neral plan in all burr 

or milling cutters. 
Int. 10. Now, please compare fhe cutters now shown you—Exhibits 
Orcutt Cutter, ist stvle; Busell Cutter (Orcutt patent of 1881), and 
Defendants’ Cutters—with the milling-cutters—Exhibits Milling 
Cutter, Brown & Sharpe Milling Cutters 1 and 2, Colt’s Armory 
Cutter and Colt’s Armory Cutter No. 4, and Brown Patent Gear 
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Cutter—and state whether the sole-edge trimmers are substantially 
the same or not as the mills, giving your reasons. 

Ans. In examining the cutters referred to known as sole-edge 
cutters I find they differ from those known as milling-cutters in the 
following particulars: First, the incline of the front face of the 
tooth in relation to a radial line from the cutting edge of the same 
is the reverse from what it is in the milling-cutters, thus giving a 
hook form to the tooth, which would tend to draw the:material being 
operated upon toward the cutter instead of throwing: it off, as would 
be the case in the milling-cutter; second, the angle of the top face 
of the tooth is different from that of the milling-entter in certain 
respects; third, the distance between the cutting edges of the teeth 
and the angle of the top face of the tooth in relation to the front 
face are so proportioned as to prevent a gouging tendency of the tool 
upon the material operated upon when that material is presented 
by the hand, as is the case of shoe-trimming of this class. Tor these 
reasons I do not think these cutters for trimming are substantially 
the same as those for milling. 

Int. 11. How does the mode of operation of the rotary sole-edge 
trimmers resemble or differ from that of the milling-cutters ? 

Ans. The mode of operation of the milling-cutter is upon a mate- 
rial which is securely fastened to a table capable of being moved in 
all directions in relation to the milling tool, and therefore the depth 
or rankness of the cut is determined by the adjustmént of the table 
to or from the cutter or in other directions in some.cases, while in 
the trimming-cutter the material to be operated upon is brought in 

contact with the cutter by the hand and not &pon any fixed 
124 guides, as is the case in the milling machine. It will there- 

fore be clear that the rankness or depth of the cut depends 
upon the proper forming. and proportioning of the’teeth, not only 
the front flat face, but the angle of the top of.the face in relation 
thereto and the distance between the cutting edges of the teeth. 

There is also a difference in the mode of operating these two cut- 
ters, which is one of speed; in the case of the milling-cutter the 
speed being very slow, probably not more than from 100 to 300 
revolutions per minute, while in the trimming-eutter the speed is 
estimated at from 7,000 to 8,000 revolutions per minute. 


(This question and answer and all like it are objécted to because 
the essential features of the cutter in controversy dre not changed 
by the kind of machine in which they are used or the velocity at 
which they are revolved or the material on which they are em- 
ploved; that the variations of rotary velocity of cutters when cutting 
different kinds of material have been long well known; that the 
method of trimming shoe soles while held in the liand and metal 
while held in a fixture are equally well known, and that it is en- 
tirely foreign to the questions in this case as to what a cutter may 
be employed for or in what way it is employed, and therefore a 
waste of time to raise the questions involved in the preceding ques- 
tion and answer.) 


Int. 12. In your opinion is there invention or not in the produc- 


ns nt lel ii palms ithe Goat £2 bis. 


FRANK M. STEVENS ET AL. 98 


tion of these rotary sole-edge trimmers, assuming, of course, full 
knowledge of the rotary milling-cutters and the old stvle of rotary 
sole-edge trimmer? And give your reasons for any opinion you 
may express. . 


(Objected to as being a question for the court and not for the 
witness.) 


Ans. In my opinion there is an invention in the Oreutt cutter 
which is used for trimming sole edges, and my reason for my opinion 
in this connection is that it is the first rotary cutter in which the 
necessary guard or gauge for the rankness or depth of cut is in the 
tooth itself—that is, that part of the tooth directly behind the cutting 
edge, which is not only a guard for the depth of the cut of its own 
cutting edge, but also gauges the depth of the tooth which follows 
it; and also the angle of the front face of the tooth in relation to 
a radial line from its cutting edge is such in proportion to the other 

forming of the tooth as to tend to remove the chip in the 
125 form of a slice, rather than any powdered or pulverized form, 
as would be the case were the flat front face not so arranged. 


(Noon recess.) 


Int. 13. Did itever occur to you while vou were engaged in mak- 
ing the machine to supersede the hand plane that the very milling 
tools that you used in making parts of that machine could be used 
for sole-edge trimming or could be so modified as to be adapted to 
that use? If not, please state how you account for it. 


(Objected to as entirely immaterial, for, although ninety-nine men 
may fail to recognize a new use or wlaptation of a tool and the hun- 
dredth man does recognize such new use or adaptation, it in no sense 
follows that he has made an invention.) ; 

Ans. Although I have used milling-cutters in the ease referred to 
in the question and previous to that time, it never occurred to me 
that a rotary cutter, such as | had used, could, as then constructed, be 
used or so modified as to be used unless the material to be operated 
upon was guided in some other way than by the unaided hands. 

My reasons for this statement are that it never occurred to me 
that a rotary tool could be such and at thesame time act asa guard 
or guide for the depth of cut which it might take in the material 
operated upon and produce smooth surface. I mean by “ smooth 
surface” not wavy in the sense in which a rotary milling-cutter 
would make it, such as I was accustomed to use In my experience 
as a machinist, if the material was presented by the unaided hand. 


Cross-examination by T. W. Porter, Esq., of counsel for de- 
fendants : 

Cross-int. 14. You have spokep of your having abandoned work 
on edge-trimming machines which you termed complicated by rea- 
son of the “ great advances made in the art of trimming sole edges 
with rotary cutters,” and have instanced Oreutt’s cutter in your an- 
swer to Int. 8 as such rotary cuiter. Do you or not know of the suc- 
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cessful use of other rotary cutters for trimming sole edges before the 
introduction of Orcutt’s cutter? If so,.please “specify such cutters. 
Ans. I never knew of an instance in my inquiries and investiga- 
tions of the art of trimming sole edges where the machine gave per- 
fect satisfaction or even ap proached that point previous to the time 
that the cutter called Orcutt cutter was.introduced. The 
126 ~—s difficulty, as explained to me, of rotary tinaming-cutters pre- 
vious to Orcutt’s invention was the difficulty in getting the 
proper form for the edge, and also the means of sharpening the cut- 
ter. Asa consequence, although they were used in certain cases, 
yet the tendeney of the cutter was to harden or burn the leather, 
particniarly if the cutters were not kept sharp, and aus a consequence 
the process of burnishing the edge was much more expensive when 
trimmed in that way than if trimmed with the hand tool. ‘This was 
narticularly the ease in the better class of work, where it required 
not only a faney edge, but also required that it should be well bur- 
nished. 


(Answer objected to, as it does not answer the question.) 


Cross-int. 15. The question is repeated, with a request that the 
witness shall bear in mind that he is therein requested to state 
whether he does or does not know of the successful use of other ro- 
tary cutters (than Orcutt’s) for trimming sole edges before the intro- 
duction of Oreutt’s cutter. 

(Int. 14 re-read.) 


Ans. I know there were other rotary cutters In use for the purpose 
specified in the question previous to the introduction of the Orcutt 
cutter. Among them was the cutter known as the Busell and 
others, but that they were successful in their oper: ation or gave satis- 
factory results 1 deny. 

Cross-int. 16. Do you know whether any other class of rotary cut- 
ter is now employed in trimming shoe soles except the Orcutt? 

Ans. [do not know from positive knowledge that other rotary 
cutters not cmbracing the invention of Orcutt are not in use [ but, if 
o, | believe they are employed on but an inferior class of work and 
ntalling greater expense in burnishing the edge of the sole]. 

(All that part of the answer in brackets objected to as not ealled 
lor yy the question.) 


Cross-int. 17. What is your belief from your knowledge that other 
cutters than Orcutt’s and which were earlier in the field than 
Orcutt's have or not been in use in this State up to the present 
vear 

Ans. I believe such a thing is possible, and I have no doubt that 
such is the fact. 

Cross-int. 1S. What cutter do you refer to in your last answer? 

Ans. I refer to the Busell cutter, it being the only one, according 
to my recollection, that I have seen in use except the one known as 

Oreutt’s. 
27 Cross-int. 19. If the Busell cutter was earlier in the field, 
as you admit, than Orcutt’s and has continued in use, as you 
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say you believe, up to the present year, and yet would not trim sole 
edges successfully, as you state in your answer to cross-int. 15, how 
do you reconcile the state of facts? Do you think manufacturers 
have continued to use an unsuccessful trimming tool from before 
the introduction of Orcutt’s up to the present year ? 

Ans. I have no doubt, from my experience with manufacturers 
and others, that it is possible that they should continue to use an 
inferior tool, even after the introduction of a better one, through 
ignorance on their part as to the eomparative merits of the two 
tools. This I know to be the case in other business, and I have no 
reason to suppose that such is not the case In the Instance cited. 
It may be that they can get them cheaper or that they had a large 
stock on hand of that particular tool, and, not desiring to lose those 
they already had, have continued to use them in spite of the fact 
that they could not produce so perfect a result as they otherwise 
might. This, I think, is a fair conclusion and a proper solation of 
the question. 

Cross-int. 20. Do vou think the operatives who run these trim- 
ming-cutters are capable of judging which is the more successful— 
the Busell or the Orcutt? 

Ans. I think they are in most cases, but if they have not had the | 
opportunity by trial of different cutters I do not think they are suf- 
ficiently skilled in the construction of cutting tools to be able to 
judge of the comparative merits of such tools without a practical 
trial. 

Cross-int. 21. When did the Orcutt cutter go into use in this 
State ? 

Ans. I cannot speak positively upon that point, but I should think 
about four or five years ago. 

Cross-int. 22. Do you think it has been extensively used in this 
State ? 

Ans. I think it has, considering that it is a comparatively new 
invention. 

Cross-int. 23. To what extent do you think tt has driven out other 
rotary cutters that preceded it” 

Ans. I have no means of speaking positively on that point, but if 

I may judge by their comparative merits, according to my 
128 own estimation of such merit, | have no doubt they have 
taken pe place of the Busell cutter to a very large extent. 

Cross-int. 2 Do you know that the same machine may be em- 
ployed so as : use either the Orcutt or the Busell cutter, the only 

change requisite being the holder which is secured in the arbor of 
the machine ? 

Ans. I presume that is the fact, so far as the rotary cutter Is con- 
cerned. ‘There may be some chang res necessary in respect to mak- 
ing different forms of edges, but even this I am not prepared to 
state oe about. 

Cross-int. Are you aware that the Busell Company have in all 
the editions of their calalogue shown illustrations of and advertised 
the old Busell cutter ? 

Ans. I am not aware that they have or have not done so. 
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Cross-int. 26. From your knowledge of this ‘art, and as a manu- 
facturer, do you think they would have been likely to have kept up 
their illustrations and advertising of the old Busell cutter in their 
catalogue if there had not been a demand for it? 

Ans. Speaking from a business point of view, I should not think 
they would do so. 

Cross-int. 27. Have you heard of the pending strike among shoe- 
edge trimmers in the town of Marlboro’, in this State? If yea, 
please state whether you know or have heard that the edge-trim- 
mers there have struck because the manufacturers, since the Busell 
Company have reduced the price of cutters from three dollars to 
one, have changed from the old Busell cutter to the Oreutt cutter, 
and that the workmen demand more per pair far trimming because 
they cannot trim as many pairs with the Orcuft cutter as with the 
Buse'l cutter, which advance in prices the manufacturers refuse to 
concede. | 

Ans. I have no knowledge whatever of any such state of affairs 
as cited in your question, 

Cross-int. 25. You instanee as one of the reasons why manufact- 
urers may have continued to use the old Busell cutter since the in- 
troduction of Oreutt’s that they might have had a stock on hand 
which led them se todo. Do you think shoe manufacturers are 
likely to buy up shoe-trimming cutters suflicient to last them for 
several years ? | 

Ans. I don’t think they are likely to do so, but if they had 

120 some on hand of the old kind I think they would be likely 

to use them, unless they saw it was for their advantage to 
chatige to some other cutter. ' 

Cross-int. 29. You have spoken in your direct examination of the 
incline forward of the teeth in the Oreutt cutter, thus giving it a 
hook form, as you term it. Do vou find any difference in that re- 
spect between the teeth of Oreutt’s cutter and the-teeth of the hand 
tools, Snell & Atherton cutter and Snell and Atherton cutter No. 2, 
now shown you? If you think you do, please specify wherein you 
think the difference consists. . 

Ans. There is no particular difference in that respect, except, per- 
haps, the degree of that angle in relation to the top of the tooth. 

Cross-int. 30. Do you regard the incline of the front of the tooth 
in a rotary eutter in order to give ita hook form, as you term it, 
us Indispensable in such a cutter in order to successfully trim shoe 
soles 

Ans. I regard it as indispensable where it is desired to get the 
createst degree of perfection of work ; and I would add farther that 
the amount of hook or angle of the front face is also a necessary 
port in such perfection of execution. | 

Cross-1nt. Ol. What is your opinion of the cutter now shown you, 
marked Exhibit Old Busell Cutter? Do you think it would trim a 
sole edge ood, bad, or indiflerent? . 

Ans. [think it would be indifferently well; Half way between 
bad and good. 

Cross-int. 32. What are your reasons for the opinion last given ? 
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Ans. Because there is no guide to regulate the rankness of the 
cut, and also because it is inconvenient to sharpen and is not de- 
signed for any other form of edge than what is termed a plain edge; 
neither has it any facilities for bringing the edge of the sole toa 
parallel thickness. 

Cross-int. 33.. What do you mean by the word 
last answer? 

Ans. I mean that part of the cutter which is directly behind and 
extending to the heel of the cutter and so formed as to prevent the 
hook form of the flat front face from drawing the material any 
nearer to the cutter than is necessary to get a sufficient depth of 
cut. 


‘e 


guide” in your 


Cross-int. 34. Do you think the top face of the tooth in 

130 ~—s the Oreutt cutter and the incline of the same from the front 

to the rear of the tooth actually serves as a cuard or guide, 

as you call it, to govern the depth of the cut in the sole edge when 
trimming it? 

Ans. | think those two elements named in your question and the 
third one, which is the distance between the cutting edges, taken 
together, form such guides, if the angie of the flat front face and the 
top of the tooth is pres rved as shown in the Orcutt cutter. 

Cross-int. 35. Take cutters like Complainants’ Exhibit Busell 
Cutter (Orcutt patent of ‘S1) and use them in the usual manner 
until they reach the condition of Defendants’ Exhibit Worn Cutters. 
Would the depth of cut, governed as you have described, be increased 
or decreased ” 

Ans. The depth of cut would be slightly inereased. 

(‘ross-int. 356. Do vou think that an ex perbenced trimmer using 
cutters like Busell cutter (Orcutt patent of ’S1) can increase or de- 
crease the depth of cut at will by simply regulating the pressure 
that he exerts upon the shoe in bea ring It against the teeth upon the 

cutter—that is, he can make it twice as muce +h at one time as another 
if he sees fit? 

Ans. I don’t think he can make it as much as described in the 
question. The increased depth which might be got by different 
pressures would vary greatly in proportion to the condition of the 
cutter, whether it be a new cutter or an old one, and also by the 
kind of stock being cut, as well as the rapidity with which the shoe 
was moved during such Opel ration 

Cross-int. 37. Take cutters like Exhibit Worn Cutters, and do you 
or not think the operator could vary the depth of cut at least one- 
half by varying the pressure upon the shoe” 

Ans. I think he could if he was trimming soft stock; but the 
Variation would depend somewhat Upon the condition of the stock. 

Cross-int. 38. Do you not thirk that an operator can take either 
the Exhibit Busell Cutter (Orcutt patent of 51) or Defendants’ Ex- 
hibit Worn Cutters and by pressure upon the shoe against the cut- 
ter and without moving the shoe along over the cutter he could cut 
directly down into the sole half the diameter of the cutter or more 
if he saw fit? 

Aus. I think he could do so. 
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Cross-int. 39. Please compare the Exhibit Old Busell Cut- 
ter with Defendants’ Exhibit Worn Cutters and state whether , 
or not you think the guard upon the outer face of the tooth is net 


as great in the Busell cutter asin the Oreutt worn cutters, and in | 
answering this have reference to the relative distance between the 
teeth in the two exhibits. 


Ans. | find in the old Busell cutter that although the thickness 
of the top of the blade—that is, the width of the top face of the cut- 
ter—lis equal to that of the worn cutters, which are so nearly worth 
outas to make them of no practical value in doing good trim- 
ming, yet the angle of the top face of the worn cutter with the flat 
frout face is preserved, as in the new cutter of the same make, and 
consequently is better adapted as a guard for the rankness of the 
cut than is the old Busell cutter, from the fact that the Busell cutter 
is ground upon that part which acts as a guard for the rankness of 
cut, and consequently the eccentric form in relation to the center of 
the cutter cannot be preserved with that accuracy that is necessary . 
for a proper trimming tool. 

Cross-int. 40. Please examine said worn cutters and state whether 
the angle between the front face and top face is alike in all of 
them or is in eitheroft them like that in Busell cutter (Oreutt patent 
of 51). ; 

Ans. I don’t think they are alike on all of them as regards the 
angle referred to in your question, and that is.why I stated that 
they are unfit to perform proper work ; but the angle of the top face 
of the cutter in relation to a radial line from the cutting edge of 
said cutter is about the same as when the cutter was new, or the 
Exhibit Busell Cutter (Orcutt patent of 81) referred to. 

Cross-int. 41. Is there any difference between the Exhibit Old 
busell Cutter and the Oreutt cutter in the facility for sharpening 
by grinding on the flat front face ? 

Ans. There is no difference except the comparative duration or 
wearing qualities of the cutters when sharpened upon the flat front 
reiht 


Cross-int. 42. Is there any difference between the duration or 


wearing qualitt sof the Orcutt cutter and the Brown patent gear- 
cutter int tha sme respect v4 : 

Ans. None that Lam aware of. 

( Adjourned.) 
132 Boston, Feb. 5, 1885. 


Cross-int. 45. Please examine both Complainants’ Exhibit 
Corthe!! Patent Cutter and Defendants’ Exhibit Cutter, Corthell 
patent No. 207,595, Aug. 27, 1878 (the latter cutter is now put in 
evidence), and state whether or not you think the top face of the 
teeth therein acts as a guard when they are operating on a sole 
qreaert 
Ans. I don’t think they do in the sense in which the top face of 
the tooth of the Orcutt cutter does. 
Cross-int. 44. Please examine the cutters marked Defendants’ 
Exhibit Worn Cutters and state whether in your opinion they were 
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gradually worn away by trimming and grinding to their present 
condition. 

Ans. I think one of the three was; I refer to the one which has 
the thickest blade.. My reason for thinking the other two have not 
been used since they were last ground is from the fact that I find 
nearly every blade has had the temper drawn by overheating dur- 
ing the operation of sharpening, and it appears to me extremely 
doubtful that these cutters last referred to have been used since that 
time, for, in my judgment, if such had been the case the points so 
softened by grinding would have beeu bent back in any ordinary 
attempt to use them. 

Cross-Int. 45. Do you or not think the worn cutter having the 
thickest blades, referred to in vour last answer, was an operative 
cutter capable of doing good work up to the time that it was laid 
aside ? 

Ans. I have no doubt that it was capable of doing work which 
some might consider good work, but it certainly is not, in my 
judgment, capable of doing as good work as a new cutter of that 
kind. 

Cross-int. 46. What is the difficulty with its doing good work ? 

Ans. The space between the teeth being enlarged by grinding is 
the only reason I see for its not being capable of doing as good work 
as a hew cutter. 

Cross-int. 47. Why does the increase of space between the teeth 
incapacitate it from doing good work? Is the distance from one 
cutting edge to the other increased vy grinding? 

Ans. For the reason that as the space between the teeth is en- 
larged that part of the tooth which acts as a guard for the rankness 

of the cut is decreased, and consequently, although the cutter 
1535 may be capable of doing work, yet the quality of the work 

done will be inferior to that done with a new cutter of the 
same make. The distance between the cutting edges of the teeth 
between an old and new cutter is the same if all blades are ground 
alike. 

Cross-int. 48. Then you think the guard afforded by the outer 
face of the teeth is a changeable guard, decreasing with every grind- 
ing of the cutter. Is this so? 

Ans. That portion of the cutter which acts as a guard is neces- 
sarily decreased by-grinding and I believe that as the space between 
the teeth is increased by grinding and consequently the surface, 
which acting as a guide decreased, the cutter is incapable of doing 
as good work as it is when it Is new. 

Cross-int. 49. Then you believe that the amount of guard upon 
the outer face of Orcutt’s cutter and its efficiency is changed at every 
crinding and becomes less and ‘less at each grinding. Is this so”? 

Ans. I think that is the fact. 

Cross-int. 50. Take Complainants’ Exhibit Busell Cutter (Orcutt 
patent of ’81), and suppose it to be gradually worn away by use and 
sharpening to the condition of the thinnest toothed of either of Ex- 
hibit Worn Cutters, and state at what stage of its use, In your opin- 
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ion, would it perform the best work and render the most efficient 
service ? 

Ans. At the time it is new. . 

Cross-int. 51. Do you think the outer face of its teeth would con- 
tinue to act as a guard as long as the tooth remained serviceable? 

Ans. It will continue to act asa guard for the cutting edge of 
that particular blade, but will not be as efficient as a guard for the 
tooth which follows it, for the reason that in the operation of grind- 


ing the space between the cutting edge and the heel of the tooth in 
wivanee of it is widened ! 
Cross-int. 52. Then ifa cutter is sharpened upon its outer face In-. 


, 


stead of its front face, as you say the Exhibit Old’ Busell Cutter 1s 
sii irpete d, the amount ol eunard will not be diminished, but will be 
increased because the spaces between the teeth will be lessened as 
e cutting edges are brought nearer the center by grinding. Is 
this so / If not, lease state whv it 1s not. 
Ans. In the Busell cutter referred to in your question, if 
154 the top faces of the teeth were ground in such a manner as to 
act asa guard or gauge to the rankness of cut, and in the 
operation of sharpening particular care was taken ‘to so grind it not 
niy as relates lo the angle of the Lop face of the tooth, but also to 
keep the edge of each tooth the same distance from the center or 
iXis thtwon wilt hat move S. then the conditions stated in your ques- 
: ibe true to the extent of a limited amount of surface which 
is fis euide, and would be of no practical value as a guide for 


Cross-int. 53. Do vou think that cutters like Exhibit Old Busell 
Cutter have more or less rake of teeth than the Oreutt cutter, and 
lo they have more or less space between the cutting edges of the 
teeth, and what ts the relative number of teeth in-the two cutters ? 


\n- he old Busell cutter referred to has more rake than has 
the Oreutt cutter: the distance between the cutting edges is less, the 
bus ter | y twenty-two blades and the Orcutt sixteen. 

Cross-int. O4. What proportion of the thickness: of teeth in the 
- t bus tulter Orcutt patent of Sl) would have to be eround 

vay tM Lne gu ird which you say the outer face of the tooth 
j uld be reduced to an equality with tHat furnished by 
r face of the teeth of Exhibit Old Busell Cutter, taking into 


itive distance between the teeth when they are 

w, the tact that the distance between the teeth in the Orcutt cut- 
ter me! ses at every erinding, while 1 the old Basel cutter it de- 
reases at every grinding, and the further fact that the thickness of 
the outer face of old Busell cutter remains constant at every grind- 


while it decreases in the Orcutt cutter. 
Ans. The teeth of the Oreutt cutter would have to be ground 
iw al mt. as tu t il- that shown in the thickest blades of the 


Exhibit Worn Cutters, : 

Cross-int. oo. Do you think there is sufficient guard on the Ex- 
hibit Vld Busell Cutter to enable the vorkman to do ood work 
rapa ind Without ditheu L\ ‘ 
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Cross-int. 56. If you were told, as has already been suggested in 
a former question, that the complainant company had always, up 
to the present time, illustrated and advertised the old Busell cutter 

in their catalogues, and that manufacturers had purchased 
135 thesame and their workmen trimming by the piece had 

used these cutters right alongside the Oreutt cutter up to the 
present time, would it change your opinion with regard to the effti- 
ciency or value of the old Busell cutter? 

Ans. It would not. 

Cross-int. 57. Do you think, in view of the almost total destrue- 
tion of the amount of guard on the thinnest teeth of Exhibit Worn 
Cutters, that good work could be done by cutters as worn as those 
most worn in those exhibits, taking into consideration vour former 
statement that the best work can be done when the cutters are new, 
because then there is the most guard, and that the guard decreases 
at every grinding ? 

Ans. I do not think that good work could be done by the cutters 
referred to in your question, for the reason that they are worn out, 
and, like all other tools which are worn out, they are incapable of 
doing good work. 

Cross-int. 58. Do you think the Oreutt cutter would perform good 
work if the flat front face were upon an exact radial line? | 

Ans. I do not. 

Cross-int. 59. What are your reasons for that opinion ? 

Ans. My reasons for this opinion are the same as they would be 
in relation to any other tool constructed for a special purpose—that, 
were the front face of the tooth on a radial line, it would be an im- 
proper form to give it,and would no’ be best adapted to the purpose, 
for which it was intended. The tendeney would be, in such a ease 
to scrape the materia! operated upon instead of slicing it. 

Cross-int. 60. If it be necessary, as vou state, to give the front of 
the tooth an overhang or hook shape, as you term it, what amount 
of overhang do you think isnecessary ? Do you think there is any 
limit or any rule, and can you state approximately what you think 
to be the proper overhang”? 

Ans. I think that would depend greatly upon the material to be 
operated upon—whether it be soft or hard—and I have no doubt 
that the operators change this angle by grinding when operating 
upon different kinds of stock, which it Is a very common thing to 
do in other classes of rotary cutters when adapted for different kinds 

of metals. I presume, however, that the angle of the front 
136 face of the tooth of the Oreutt cutter when made new its best 

adapted, which has been ascertaine d by experiment, for the 
general run of work, keeping in view, of course, the other propor- 
tioning and forming of the tooth. 

(ross-int. 61. Do you mean’ to be understood, in the last answer, 
that it is the common practice among workmen to vary the rake of 
the front face of the teeth according to the work they are using 
rotary cutters upon ? 

Ans. If a rotary cutter is made to be used exclusively upon one 
kind of metal, the rake of the tooth should be different than if it was 


1U2 


made 


to be used upon a different kind of metal; and, in case it Is 
convenient to change the angle by grinding, it is good practice to 
do so where speed and excellence of workmanship Is required. 
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e entire answer is objected to as evasive ajd not responsive.) 


s-int. 62. The former question is repeated, and the magistrate ( 

requested to eall the attention of the witness to the terms of the ; 
puUesLIO! (Int. OL repeated.) 

Ans. It is thi practic where such a cutter Is: capable of being 
ground or changed in that particular, yet it-may hot be said to bea 
COMMON practice, but is acommon desire on the part of a workman R 

i ity Ste I ana . 

Cross-int. 63. When do you think the greatest overliang is re- 
quired in Oreutt’s cutter—when the cutter Is first used or in the last 
staves of service 

Ans. [think that depends entirely upon the nature of the mate- 
rial to be operated upon : . 

(‘ross-int. OL. Piease answer the preceding question with the ul- 
derstanding. which would seem to be a natural inference, that the 
stock or leather was the same in both its later and earlier use. 

Ans. I think there is no difference required, when considered as 

rest ln your last (y ule Sstion. r 

Cr nt. 65. Do you think the overhang in Orcutt’s cutter 
Or any different manner, performs any different. office, or 
1) t nv different result than does the overhang in the old 
usell cutter? If you think it does, please give your reasons there- 

Ans. So far as that angle is coneerned of itself, separate from any 
‘other parts of the tooth, there is no difference in that particular in 
the two cutters named in your question. 
i ( ross-int. 66, You have spoken of the velocity at which 
Qreutt’s cutter is revolved when in use. Do you understand 
ty eflected any change or Improvement in) the matter of 
peripneral speed of rotary cutters ? 

\ns. | do not so understand It. | 

‘ . ay) u ais vou have stated that you believe, any of these ; 
f will eut directly Into the sole Lo any depth if the sole be | 
passed toward them, is it not plain to your own mind that the depth | 

rankness of cut depends upon the pressure or force with which 4 

| ge is held against the cutter and not upaen the shape of 
the outer face of tie tooth? Please consider this matter and give 

ir best rudem thereon. : 

\ns. With my experience in the art of making and using tools of 
litferent kinds and for different purposes, It is perfectly clear to ny 
| i that tl vnauge for raukness of cut in the Orcutt cutter u hich | 
¢ t] part of the tooth extending back from the edge, in the same | 

sense as the body of a carpenter's plane is a guide for its cutter; yet 

clearly understood that by repeated movements of the Carpenh- 

ter’s | n the directions In which it is designed to move, although 
tw only remove a thin shaving at each stroke, yet you may 
plane a board from an inch thick to half that thickness or less; and 
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for the foregoing reasons I do not believe that the rankness of the 
cut of the Orcutt cutter is due to the pressure of the shoe against 
it any more than it is, in the case of the carpenter’s plane, due to 
the pressure exerted by the workman upon the plane and against 
the stock to be operated upon. 


(Noon recess.) 
Cross-int? 68. Do you think the comparison of the Orcutt cutter 


with a plane is correct in view of the fact that you can only plane a 
board away by reducing its surface the entire length and cannot 


_materially lower the surface of the board in a space not longer than 


the plane ? 

Ans. I consider the comparison correct, so far as the guide or 
gauge for the rankness of the cut is concerned, and I will state also 
that there are carpenter’s planes the body of which is formed to 
adapt them to work on a curve,in which case a curved surface 

might be made in a flat board which would correspond with 
138 ~—s the outline or curved bottoin of the plane and yet not reduce 

the board in its entire length. This, I think, will add the 
clearness to my previous answer. : 

Cross-int. 69. Did you intend to confine your previous answer to 
curved planes or to straight ones or to both? How do you wish to 
be understood in that respect ? 

Ans. I consider the comparison of either sufficient for the pur- 
pose of describing my meaning as to the guide for the rankness of 
cut, yet the curved-bottom plane will, perhaps, more: clearly illus- 
trate my meaning in this connecuon than would the straight- 
bottom plane. 

Cross-int. 70. When the tron is set in the plane it is impossible - 
to vary the thickness of shaving cut thereby unless the iron be 
reset tb project a different distairce through the stock. Is this so? 

Ans. That is correct, as a rvle; but there are exceptions that 
might be cited in this matter. 

Cross-int. 71. Name them. 

Ans. One of these exceptions will be clearly understood by 
imagining the mouth or that part of the body of the plane directly 
in front of the cutting edge removed farther from the edge and 
thus giving what is termed an open mouth to the plane. Another 
exception would be the kind of material or stock operated upon, 
whether it be straight-grained or otherwise or spongy. The varia- 
tion of the depth of the cut or thickness of the shaving will be 
slightly decreased or increased by either of the foregoing conditions. 

Cross-int. 72. Do the same reasons apply, and in about the same 
degree, to the Orcutt cutter or not? | 

Ans. I think the same reasons would apply under the following 
conditions: The open mouth of the carpenter’s plane would be seen 
in a degree proportional to the distance between the cutting edge of 
the Oreutt cutter and the heel of the blade directly in front of it. 
That will be clearly understood in Defendants’ Exhibit Worn Cut- 
ters. That condition coupled with a spongy stock would, no doubt, 
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produce a ranker cut than would be the case with a new cutter of 
the Oreutt make 

mint 73. Having given your views in regard to the guard- 
like capacity of the Orcutt tecth, please examine Complainants’ Ex- 
hibit fon ll Cutter (Oreutt patent of 81) and state what is your 

opinion of the depth of the cut therein when acting upon 
13D the sole dg e,and in conside ring this question ple ise observe 

all the rules and reasons you have given in your foregoing 
answers, and make your answer as correct as you possibly Can. 

Ans. ‘The depth of the eut of each blade of the Orcutt cutter 
would-be proportional to what cach blade would project beyond that 
point upon its flat face which the heel of the other cutter would 
eer _ age its curved top face was extended to that point, and 

‘ould, in my opirion, be about one thirty-second,of an inch, more 
pe 3S. 

Cross-int. 74. You entirely misapprehend the previous question. 
You are not asked what is the depth of cut of eath tooth, but the 
depth of cut carried by the cutter. Will you give that—that Is, what 
would | practical depth of eut that would be carried along the 

joe sole with that cutter In trimming it? 

Ans. A iad one thirty-second of an inch, more or less. 

Cross-int. 75. Is one thirty-second of an inch -your best judg- 
ment? 

Ans. It is 

Cross-int. 76. What depth of eut do you think could be practically 
earried along a sole edge in trimming it with cutters in the condi- 
tion of Exhibit Worn Cutters? Would it be greater or less than 
with Exhibit Busell Cutter (Oreutt patent of 81)? And, if cither, 
state the diflerence as near as you can. 

Ans. I think the depth of cut that you would get by the worn 
cutter would be re ater than in the new cutter, for the reason that 
thie distance f rows the eclore of one bladk LO the heel of the blade 
prec ding it and which acts asa cuide for itis greater In the worn cut- 

than in the new one. The exact proportion or amount of extra 
depth of cut would be hard to determine, and would vary somewhat 
upon different conditions of the stock to be eut. 

(‘ross-int. 4 Take dVverace stock. What depth of cut do you 
think you could carry with these Exhibit Worn Cutters ? 

Ans. | ferhaps three sixty-fourths of an inch. : 

Cross-int. 7S. Please make the same answer with -respect to [x- 
hibits Corthell Cutters, bearing in mind that you have expressed 
the opinion that the top of the tooth does not act asa guard in these 

cutters. 
140 Ans. In the Corthell cutters I think. the depth of the cut 
will depend somewhat upon the pressure exerted by the oper- 
ator against the cutter, and could be made somewhat deeper than is 
the case in Oreutt cutter. 

Cross-int. 7. [low deep a eut do you think could be ‘arried was 
what was called for by the previous question. : 

Ans. That, | think, would depend upon the resistance offered by 
thi Operator to the tendeney of the Corthell cutter to take the shoe 
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in the direction in which it is revolving, and if the operator were 
strong enough he might get a cut an eighth of an inch or more in 
depth. 

Cross-int. 80. How shallow a cut do you think can be carried 
along a sole edge with these Exhibits Corthell Cutters? 

Ans. That would depend upon the same circumstances of the 
pressure against the cutter, and, if the pressure is light, 1 have no 
doubt a cut might be made not more than a hundredth of an ineh 
in thickness and perhaps less, but would be constantly varying in 
thickness as the pressure against it varied. 

Cross-int. 51. Do you mean by the last part of your answer that 
it would not be practical to carry a light cut along the sole edge 
with a Corthell cutter ? 

Ans. That is what I mean. 

Cross-int. 82. What depth of cut do you think could be carried 
with the Exhibit Old Busell Cutter ? 

Ans. I think the same conditions would apply with the Exhibit 
Old Busell Cutter as regards the pressure against it, and the strength 
of the operator and the variation of the thickness of the cut, as 
have been explained by me in relation to the Corthell cutter. , 

Cross-int. 88. Have you ever trimmed shoe soles with rotary 
cutters? 

Ans. Not to any extent. 

Cross-int. 84. When and where ? 

Ans. In Syracuse, N. Y., and in Rochester, N. Y.; but my ex- 
perience was simply for my own enlightenment in the matter of 
rotary cutters for that purpose. 

Cross-int. 85. What kind of cutters did you use or see used ? 

Ans. The old Busell cutter in Syracuse, and in Rochester [ don’t 

know what the cutter was, whether it was a Busell or not. 
141 Cross-int. 86. Please examine the Exhibit Snell & Ather- 

ton Hand Tools in connection with Oreutt’s cutter, and state 
whether you find anything in Orcutt’s cutter different from what 
you find in these hand tools except the fact that Orcutt’s teeth are 
earried around an entire circle, while in the hand tools they — ar- 
ranged in the are of a cirele, and that Oreutt provides a hole for the 
arbor? 

Ans. I do find other differences than those named in the ques- 
tion. 

Cross-int. 87. Please specify them. 

Ans. In the Oreutt cutter the top face of the blades which is the 
are of a circle, the center of which circle is not the center of the ecurc- 
ter; neither will the center of that are apply to any other but its own 
blade. Therefore if it was necessary to find the center of the are of 
the circle of the top of a tooth there would be a different center for 
each tooth and as many centers as there are teeth, while in the Snell 
& Atherton cutter the top face cf the teoth is an are of a circle and 
a circle described from one center will coincide with the top surface 
of all these teeth. 

Another difference is there is a fixed guard or guide for the depth 
of cut in front of the front blade which is not a cutter. 
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Cross-int. 88. In what you have said in the previous: answer in 
relation to there being a different center to each tooth in the Or- 
cutt cutter, do you mean anything more than that the teeth were 
bent back in order to give them a ‘clearance or freeing by rendering 
the top face of the tooth eccentric to a circle which should touch 
their front edge? If you mean anything different from that please 
state it. 

Ans. That is in substance what I meant in reference to; the Orcutt 
cutter. 

Cross-int. 89. Please examine the Exhibit Snell & Atherton Cut- 
ters, especially upon the front and back faces of the teeth, and ob- 
serve that the ‘y are curved, and state whether or not you: think they 
were bent back since they were milled. 

Ans. I have examined the cutters referred to in the question, but 
the indication that they were bent back since they were milled 1s 
so slight, even on the teeth which show it most, and noie at all on 
others, that there remains a doubt in my mind whethet they were 

bent back or not. 
142 Cross-int. 90. What is your best judgment that the outer 
face of the teeth in the Exhibit Snell & Atherton Cutters is 
in a true circle or ec centric toa circle which would coincide with 
their cutting edges‘ 

Ans. In my le they are on a true circle; but if they are 
not the fact is not clear to my mind from observation. 

Cross-int. 91. Do you wish to be understood by your previous 
answers that you cannot determine by examining these Snell & 
Atherton Cutters whether or not they have clearance of freeing by 
reason of the top face of the teeth being eccentric to a true circle ? 

Ans. I find it extremely difficult to detect it by observation, and 
| have no other means at hand to determine; and if tlrey were set 
back it appears to me that it would be necessary that they should 
be set back sufficiently to be easily seen, and I confess that I cannot 
detect it by observation. 

Cross-int. 92. You spoke in a previous answer of a piece in the 
Snell & Atherton cutter in front of the front blade which is a fixed 
guard or guide for the depth of cut. Do you think that is a guard, 
or only a piece resulting from the formation of the cutter; aud if 
you think it is a guard, ‘do you think it acts as a guard for all the 
teeth or for only one tooth? 

Ans. I think the piece referred to was intended for a guard for 
the front tooth. 

Cross-int. 93. Do or not the teeth in the hand tool Snéll & Athen: 
ton cutters possess a guard on the outer face in the same sense that 
the teeth do in the Orcutt cutter? 

Ans. I think the teeth in the Snell & Atherton hand cutter act 
as a guard for each other so far as they can be arranged so in this 
make of cutte r, but it is evident that the guard for the front blade 
Is not a cutter. 

Cross-int. J4. Please state, as the preceding question agks, whether 
the outer face of the teeth in the Snell & Atherton hand:touls serves 
as a guard in the same sense as in the Orcutt cutter. 
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Ans. I do not think that the outer face of the tooth of the Snell 
& Atherton cutter acts as a guard in the same sense that it does in 
the Orcutt cutter. 

Cross-int. 95. What are your reasons for this opinion ? 

Ans. My reasons for this opinion are that in the Orcutt 

143 cutter the tooth is bent back or otherwise formed to an angle 

with the flat front face and serves as a guard, not only for 

the rankness of its own cut, but also as a guard tor the tooth which 

follows it, while in the Snell & Atherton cutter, the tops of the 

teeth being all on the same are, they serve as a guide only for its 
own cutting edge. 

Cross-int. 96. Do you or not think that the product of the Oreutt 
cutter and the Sneil & Atherton cutters would be the same—that is, 
would the shoe sole trimmed by each be the same, provided they 
had the same peripheral configuration ? 

Ans. I think they would be the same. 

Cross-int. 97. Assuming the Snell & Atherton cutters to be old and 
well known at the date of Orcutt’s invention; that it was then old 
and common to trim shoe soles with rotary cutters; that cutters 
made like Brown’s patent of 1864—that is, like the Exhibit Brown 
Patent Gear Cutter, which had a molded top face and a flat front 
face which could be ground without changing the configuration of 
the top; that a rake in the teeth was common, as shown in the Snell 
& Atherton cutter, and that cutters having a molded top surface 
adapted to trim the rand and bed and guard of the sole were shown 
in the Sneil & Atherton cutters, did Orcutt, in your opinion, do any- 
thing except to change the form of tie cross-section of the periphery 
of a cutter having the features of the Brown patent and cutter and ° 
adapted to trim shoe soles? If you think he produced anything 
else, please define what it was. 

Ans. I think Orcutt did in his invention produce something new 
in the way of rotary cutters, which made it possible to have a guide 
for the rankness of the cut, which guide is a part of the tooth of the 
cutter. Another point which I consider to be new with Orcutt 1s 
the arrangement of the front face of the tooth at such an angle to a 
radial line from its edge as to tend to draw the material towards the 
cutter, and also the arrangement of the angle of the top face with 
the front face to tend to keep the shoe from being drawn nearer to 
it than the depth of the cut required. This also required that the 
distance between the cutting edges should be proportionate to the 
angle of the front face and the top of the tooth. 


(Adjourned.) 


144 Boston, Feb. 6, 1885. 
(Counsel present as before.) 


That I may be more clearly understood in my answer as to 
whether Orcutt, in the construction of his cutter, discovered any- 
thing new, I will explain that one of the novel elements in the 
Orcutt cutter is a guard or guide to regulate the rankness of the cut, 
which guard or guide is a part of the blade of the cutter, having the 
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same form as the cutter, consisting of a rand lip, bead, bed, and guard 
and channel guard. 

Another novel feature in this cutter is the angle formed by the 
flat front face and top molded face of the tooth; also the rand lip, 
being a part of the tooth and capable of being sharpe ‘ned on the flat 
front face. ‘Therefore I consider the Orcutt cutter an invention of 
novelty and value. 

Cross-int. 98. Since the adjournment, have you, conversed with 
Mr. Maynadier, counsel for complainants, in relation to your testi- 
mony in this suit? 

Ans. I have conversed with Mr. Maynadier in relation to the nov- 
elties of the Orcutt cutter, if that may be considered 7” relation to 
my testimony. 

Cross-int. 99. Ilave you seen the Oreutt cutter in operation in 
trimming shoe soles; if so, when and where, and who were present ? 

Ans. I never saw the Orcutt cutter in operation in trimming shoe 
soles. | 

Cross-int. 100. Have you had its operations described to you; if 
so, when and by whom first? 

Ans. I don’t think I ever hi : its operation described to me in full 
at any time or by any person, but I have entered into conversation 
with different persons in relation to the novelties of different kinds 
of cutters 

Cross-int. 101. With whom have you, before commencing to give 
testimony in this suit, conversed with relation to the ope ration of 
the Oreutt cutter? 

Ans. | have conversed with a great many persons—Mr. Kirby, 
who was at one time my tool-maker; Mr. Seelye, superintendent of 
the Hawkins Machine Co.; Mr. Fifield, Mr. Maynadier, Mr. Noble, 
and others. 

Cross-int. 102. Then you know nothing of its practical 
145 operation except what you have been told by others and your 
own theories concerning it; is this so? 

Ans. That is not so. 

Cross-int. 103. If you have not seen it operate what are your other 
sources of knowledge regarding the practical operation of the Orcutt 
cutter ! 

Ans. I have no recollection of stating that I have not seen the 
Oreutt cutter in operation except upon shoe soles. 

Cross-int. 104. In what other manner have you seen it in opera- 
tion ? 

Ans. On pieces of wood and leather for my own instruction and 
not in the presence of any one, so far as their knowledge of what I 
was doing was concerned. 

Cross-int. 105. How did it operate on iia or not? 

Ans. I found the best success, so faras holding the wood was con- 
eerned, when working upon the end grain of the wood, but my ex- 
perience was not very extended in that direction. 

Cross-int. 106. What is your opinion? Would it be practical to 
mill metal with ¢ ‘ompl nts’ Exhibit Busell Cutter (Orcutt pateut of 
‘S1) or not? 
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Ans. I do not consider it a practical cutter for the purpose speci- 
fied in your question. 

Cross-int. 107. Do you think it could be done—that is, would it 
mill cast iron, wrought iron, or the harder kind of brass known as 
com position ? 

Ans. I do not. 

Cross-int. 108. You have spoken in your answer to cross-int. 97 of 
“the angle formed by the flat front face and top molded face of the 
tooth” in Orcutt’s cutter. Do you think that original with Orcutt 
in leather-trimming tools ? 

_ Ans. I think it is original with Orcutt when tlie top molded face 
consists of the rand lip, bead, bed, guard, and channel guard. 

Cross-int. 109. Then yon do not find the features referred to in 
your last answer in any of the exhibits other than Orcutt cutters 
shown you during this examination ; is this so? 

Ans. I do not. 

Cross-int. 110. Please examine Defendants’ Exhibits Dunham 

Edge Cutter, Hazard’s Improved Dunham Edge Cutter, and 
146 =the Exhibit Snell & Atherton Cutters, and Complainarts’ 

Exhibit Hand Plane, and state wherein the angle produced 
by the top molded face and front face of the teeth differs from that 
shown in Oreutt’s. 

Ans. It differs in extent or degree, which is necessary, the tools 
referred to being hard tools and having the gauge for rankness of 
cut other than that within the biade. 

Cross-int. 111. Do you mean by ‘he last answer that you do or 
do not find a practical difference between the teeth in the Exhibit 
Hand Tools specified in the previous question and the Orcutt cutter, 
in the matter therein specified, to wit, the angle produced by the 
relation of the flat front face and top molded face of the teeth ? 
Will you answer this explicitly one way or the other? 

Ans. There is a difference in the degree of the angle, which would 
be a practical difference were the angles employed in the hand cut- 
ters used in the rotary cutter — much as Orcutt’s. 

Cross-int. 112. In which is the angle most acute, the Orcutt cut- 
ter or the hand tools? 

Ans. In the hand tools. 

Cross-int. 113. De you mean all the hand tools? If not, specify 
which. 

Ans. I mean all the hand tools referred to in the question. 

Cross-int. 114. In which is this acuteness greatest, the Exhibit 
Busell Cutter (Orcutt patent of 81) or Exhibit Old Busell Cutter? 

Ans. In the Complainants’ Exhibit Busell Cutter (Orcutt patent 
of ’81), but the difference is not very marked. 

Cross-int. 115. Then it seems from your preceding answers that 
Orcutt’s cutter differs from the other exhibits in the matter of the 
acuteness of the angle between the top and front faces of the teeth 
in being less acute than the teeth in the hand tools and slightly 
more acute than in the old Busell cutter; is this so? 

Ans. They do differ in that particular. | 

Cross-int. 116. You spoke in answer to cross-int. 97 that the rand 
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lip in Oreutt’s cutter is a part of the tooth. Do you think.it is any : 
part of his invention to constitute the rand lip a part of the tooth | 
itself, or would it be the same if he made the rand-cutting portion 
of the cutter separate from the bed and guard ? | 
Ans. I think the rand lip in the Oreutt cutter, being made : 
147 — a part of the tooth which has a molded top and capable of 
being ground on the flat front face, constitutes a part of Or- 


eutt’s Invention. 
(The answer objected to as evasive and not responsive, and the 
question is repeated until it is answered.) 


Cross-int. 117. (Cross-int. 116 re-read.) 
Ans. I do think the rand lip in the Oreutt cutter, being.a part of 
thie — constitutes a portion of lis invention, and would not if 


m: ade s separately. 
Cross-int. 11S. Suppose a cutter to be made in three parts, which, 
hen brought too ther, would cut a path like Exhibit Busell Cutter 
Orentt patent of 51), one part being the rand lip, another the bed, 
and another the guard, eath being molded on the top and having a 
flat front faee, as in Exhibit Busell Cutter (Orcutt patent of ’81), ‘do 
vou think such a cutter would be like or substantially unlike the 
entter described in Oreutt’s patent of “Sl and the Exhibit Orcutt 
(utter referred to in this question t 

\ns. i think a cutter made as described and capable of perform- 

ing the funetions described in the question would be substantially Jo 
the same as the Orcutt cutter. 

Cross-int. 119. Then if a cutter made in three pieces would be 
substantialls the same as the Oreutt cutter, why wouid it be new to 
a rand lip like thatin the Exhibit Hand Tools as a part of the 
tooth itself, when a rotary rand-cutter in connection with a trim- 
ming tool was old in the Tayman patent? 

Ans. For the reason that the rand lip in the Oreutt cutter, which 
is a rotary cutter and not a hand plane and in which it is sharpened 
by grinding upon the flat front face, ‘and has a shield or disk to pre- 
vent the cutter from marring the upper of the shoe, whith is nota 
part of the cutter, as Is the case in the hand planes. 


(") int. 120. Do you think the shield or rotary disk was new or 
original with Oreutt in rotary cutters ? 
Ay [think the shield or disk when combined with a cutter, om 
each blade of which is formed on the top face with the rand lip, - 


bead, bed, and guard and capable of being sharpened by grinding 
the flat front face, was original with Oreutt. 

Cross-int. 121. The previous question asked whether you thought 
a rotary guard disk with a rotary cutter was new with Orcutt or 


148 Ans. I do not think the rotary guard or disk wus new with 


(oreutt se pars ite Irom any other c Jement. 
Cross-int. 122. Do you think it performs any other flice or re- 
suit when used with his cutter than with any other ? 
Ans. I think it does, for the reason that in some rotary cutters it 


acts not only as a protection for the upper, but at the’ same time - 
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clamps or holds in place the rand-cutter, which is not a part of the 
other teeth of the cutter. This is not necessary in the Orcutt 
cutter. 

Cross-int. 125. Does it hold the parts of the cutter together or 
does it only receive and transmit the strain of the screw which holds 
them together ? 

Aus. The disk is held by the screw and comes in contact with the 
rand-cutter, which the screw probably does not; therefore in one 
sense it holds the rand-cutter in place. 


(Noon recess.) 


Cross-int. 124. What is the object of a rand disk in connection 
with a rotary cutter? 

Ans. ‘To protect the upper from the corner of the rand lip. 

Cross-int. 126. Suppose the rand guard was dispensed with, would 
not the screw that holds the cutter in place also hold the rand lip or 
cutter if it was made separate from the main body ? 

Ans. I don’t understand the meaning of the question sufficiently 
to give an intelligent answer. 

Cross-int. 126. In answer to cross-int. 122 ‘you stated that you 
thought the rand performed another office or result in connection 
with the Oreutt cutter from what it with other cutters, because, as 
you there stated, in come other cutters it clamps or holds in place 
the rand-cutter when it is not a part of the teeth of the cutter. Please 
refer to that answer and state whether you have the same opinion 
still. 

Ans. I have the same opinion, for the reason that in some other 
cutters than the Orcutt it performs the additional function of serv- 
ing to hold the rand-cutter in place; yet, as you refer to a case in 
which the rand guard is removed, I have no doubt that the rand- 
cutter could be held in place by a screw. 

Cross-int. 127. You have spoken in the early part of your 

149 testimony of the difference in the manner of holding articles 

of metal to be milled from that of holding shoes to be 

trimmed. Do you understand that either of those methods has 
any relation to Oreutt’s invention ” 

Ans. There are certain novelties in the Oreutt cutter which have 
reference to a means employed in presenting the work or shoe to the 
cutter by hand, and these novelties render the Orcutt cutter unfit 
for practical milling-cutters to be used on metals. 


(Answer objected to as not being responsive, but an argument for 
complainants which this witness has repeatedly delivered during this 
examination.) 

Cross-int. 128. The question is repeated, with a suggestion that the 
witness confine himself, as the question asks, as te whether he does 
or does not think the manner of holding articles of metal to be 
milled or shoes to be trimmed has anything to do with Orcutt’s in- 
vention. 


- (Cross-int. 127 re-read.) 
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Ans. [ do understand it so 

Cross-int. 120. Do you understand that Oreutt’s invention pro- 
duced or led to any new method of holding the shoe from what was 
known and practiced before ? 

Ans. I do 

Cross-int. 130. How was the shoe held while being trimmed by 
rotary cutters before Orcutt’s invention ? 
Ans. It was held against the cutter by the hands of the operator, 
and the thickness of the chip was regulated by the amount of press- 
ure with which the sole edge was brought in contact with the 
cutter ' 

Cross-int. 131 How different when trimming with Orcutt’s cutter? 

Ans. In the ease of Orcutt’s cutter the thickness of the chip is de- 
termined by the angle formed by the top and the flat front faces of 
the tooth and the distance between the cutting edges. 

Cross-.nt. 152. Please explain what relation or connection there 
is between holding metal to be milled and holding shoes to be 
trimmed in either or both the cases just described. 

Ans. In the case of milling metal the material is clamped 

I= to a table which is capable of being moved upon fixed ways 

instead of presenting it by hand, as in the case of trimming 

shoes, and the thickness of the chip in milling metals is determined 
by the speed and adjustment of the table. 


(Answer objected to as a,most palpable evasion of the question, 
and the witness is asked to consider that the question does not in- 
quire as to the method of milling metals, about which every man of 
ordinary experience 1s supposed to be acquainted, and the witness is 
further reminded that the question asks what relation the holding 
of articles of metal to be milled has to the holding of shoes to be 
trimmed in the cases referred to — the previous question.) With 
these suggestions the question is repeated. 

Cross-int. 133. (Cross-int. 152 re-read.) 

Ans. I have explained the methods of holding shoes to be trimmed 
and metals to be milled, and I see no relation that one has to the 
other exeept that in both cases the material to be milled or the shoe to 
be trimmed must be moved in relation to the axisofthecutter. By 
this | mean that there must be what is called a feeding movement 
either of the material in relation to the cutter or of the cutter in re- 
lation to the material. 

Cross-int. 134. In answer to cross-int. 151 you state (as in re- 
peated other instances you have stated in effect) that “in the case 
of Oreutt’s cutter the thickness of the chip is determined by the 
angle of the top and the flat front faces of the tooth and the distance 
between the cutting edges.” Vlease state how you know this fact if 
you have never used them in trimming shoe soles. 

Ans. I derive my knowledge from the experience I have had with 
tools of different kinds, and also what little experience I have had 
in the rotary cutter upon leather and wood to satisfy myself of the 
comparative merits of rotary cutters for trimming shoe soles. 

Cross-int. 185. Do you think Compl'nts’ Exhibit Busell Cutter 
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(Orcutt pat. of ’81) possesses the proper proportions between the top 
and front flat faces of the teeth and space between the cutting edges 
of the teeth referred to in answer to cross-int. 131 to carry Oreutt’s 
invention into effect in a successful manner ? 
Ans. From the general knowledge [I have with cutting tools and 
the experience I have had with the Oreutt cutter I have no 
151 doubt the cutter referred to is capable of doing good work. 
The excellence of the work is due to the proportions ‘referred 
to in this question. 


(The answer is objected to as evasive and not responsive.) 


Cross-int. 136. The question is repeated, with the suggestion that 
it enquires whether the Exhibit Cutter named possesses the proper 
proportions between the top and front flat faces of the teeth and 
space between the cutting edges of the teeth to carry Orcutt’s inven- 
tion into effect in a successful manner—that is, not whether it will 
do good work or bad work, but as successful as Orentt’s invention 
was capable of being carried into effeet. 


(Cross-int. 155 re-read.) 


Ans.. I do think so. 

Cross-int. 157. Do you think this cutter varies in any material 
respect from that shown and claimed in Orecutt’s patent of ’81? 

Ans. I don’t think it does. 

Cross-int. 138. Do you think the relation between the top and 
front faces of the teeth as shown in Compl’nts’ Exhibit Busell 
Cutter (Oreutt pat. of 81) couid be changed to any extent without 
affecting the efficiency of its operation ? 

Ans. [think it might be changed toa shght extent and would 
increase its efficiency for the particular material then operated upon, 
and it might be changed in another respect and decreased in its 
efficiency. 

Cross-int. 139. How much less acute do you think the angle of 
the teeth could be made and cut firm leather with good effeet? 

Ans. I think that in proportion as the acuteness of the angle is 
decreased you also decrease its capacity for doing good work. No 
doubt the angle might be reduced a little without any noticeable 
effect upon such stock as you refer to in your question. 

Cross-int. 140. Suppose the front edge of this cutter was brought 
to a true radial line, leaving the top face as it is, do you think it 
would then do good work on any quality of leather ? 

Ans. I do not. 

Cross-int. 141. Could the acuteness of angle of the top and front 
faces of these teeth be increased without, in your opinion, impairing 
their efficiency ? 

Ans. They could slightly. - 

Cross-int. 142. To what extent, in your opinion ? 

Ans. That is a matter which can only be demonstrated with 

152 any accuracy by experiment, but I should think that if the 

-rake of the flat front face were one-half more than it is now 

it would be all could be allowed, particularly when trimming thick 
15—363 
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stock, as that would inerease the rankness of the cut, and if it was 
in use upon thick stock would have a tendency to pull pretty hard 
upon the Opers itor’s hands. 

Cross-int. 143. If the acuteness is increased would not the teeth 
pass through the leather easier than if not increased ? 

Ans. I think not in this instance, for the reason that the rank- 
ness is increased at the same time. 

('ross-int. 144. Please state what you mean - anknen. 

Ans. I mean the thickness of the shaving removed by each 
tooth. 

Cross-int. 145. Do you think the thickness of the shaving re- 
moved by each tooth would be increased by increasing the acute- 
ness of the angle at the edge of the teeth ? 

Ans. It would slightly. 

Cross-iut. 146. Ilow can that be if the top of the tooth acts as a 
guard to govern the depth of the cut, as vou have all along insisted ? 

Ans. I have never insisted that the entire surface of the top of the 
tooth acts as a guard at the same time. 

Cross-int. 147. Have you not stated repeatedly that the depth of 
the cut of the Orcutt cutter is determined by the top of the tooth, 
which acts as a guard, and do you now wish to be understood as 
s® stating or so denying? 

Ans. I heve so st: ated, but, as I said in my last answer, I never 
have stated that the entire.surface of the top of the tooth acts as a 
guard at the same time. The extent used for such guard would 
depend somewhat upon the rake of the front tooth and the angle of 
the top face and the condition of the stock operated upon. 

Cross-int. 148. Why do you in the last two answers introduce the 
question of whether the entire surface of the top of the tooth acts as 
a guard or not? Have you made any such qualification before in 
your numerous answers, and is there anything in the preceding 
juestions calling out or justifying such quali fications vs If so, please 
point it out, 

Ans. My reason for introducing the question referred to was to 
answer your question as to what the effect would be in case the rake 

of the front face of the tooth was increased. 


153 | don’t think T have made any such qualifications in my 
former answers, for the reason that I did not think it was nec- 
essary in answering the questions put to me. . 


| would point out the question relating to the effect of an in- 
creased rake upon the front face of the tooth as justifying me in the 
statement referred to. 

Cross-int. 149. Hlave you not heretofore stated in substance that 
the more top surface there was to the tooth the better it would op- 
erate. becanse there was more gui ard ? : 

Ans. My statement to which you refer was in relation to the worn 
cutters and the consequent distance between the heel of one tooth 
and the cutting edge of the one following it, and had no reference 
in the sense referred to in your question. 

Cross-int. 150. What effect in the Orcutt cutter does the increase 
of the distance between the back of one tooth and the front of the 


y 
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next have except to decrease the top face, which you say is the 
guard? | , 

Ans. It has the effect, as I have stated in a previous answer in 
reference to the worn cutters, of making what would be called in 
carpenters’ planes an open mouth by removing the cutting edge far- 
ther from the heel of the tooth which preceded it. 

Cross-int 151. Can you enlarge the mouth, as you call it, or the 
space between the teeth in any degree without diminishing in the 
same degree the outer face of the tooth, which you call the guard ? 

Ans. No; you cannot. 

Cross-int. 152. Then when you speak of the distance between the 
teeth as in any case being increased it means, in fact, a decrease of 
the top surface or guard to that extent, does it not? Or, in other 
words, is there in Oreutt’s cutter any change in the distance between 
the teeth without a change to the same extent in their top face ° 

Ans. (To the first part:) It does. In answer to the last part of 
this question I will say that as the space between the teeth is in- 
creased so the top face of the tooth is decreased to the same extent. 


(Adjourned.) 
Boston, Feb. 7, 1885. : 
(Counsel present as before.) 


Cross-int. 153. Do you now think that the top face of the teeth in 

Orcutt’s cutter could be materially decreased without impairing its 
efficiency ? 

154 Ans. If the question relates to the decreasing of the teeth 
in Oreutt’s cutter by the process of sharpening it does impair 

their efficiency to the extent to which they are ground—yet, per- 

haps, in a slight degree—at the first sharpening. 

Cross-int. 154. Suppose the cutter was made with the same dis- 
tance between the cutting edges of the teeth shown in Exhibit Bu- 
sell Cutters (Oreutt patent of ’51), but with double the space between 
the teeth, as there shown, do you think it would work as well as 
Exhibit Cutter? 

Ans. I think there would be no practical difference in the work- 
ing of the cutter, unless it might be upon very spongy or soft stock. 
I think in that ease, unless the cutting edge was very keen, it would 
not work quite so smoothly. Upon firm stock there would be no 
particular difference in the efficiency of the tooth. 

Cross-int. 155. Do you think it makes a difference whether the 
cutter is made with teeth having greater space between them than 
is shown in Busell cutter (Orcutt patent of ’51), or whether the 
space there shown should be increased by grinding as the cutter re- 
quired sharpening ? 

Ans. If the distance between the cutting edges are the same I can 
see no difference in the two cases cited in the question—that is, 
whether the teeth are milled away in the process of making the 
cutter or ground away in the process of sharpening. 

Cross-int. 156. Suppose the Exhibit Busell Cutter (Orcutt pat. of 
’81) were made in all respects as shown in that exhibit, except that 
it had two less teeth than it now has, and the spaces betweew the 
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remaining teeth were corré spondingly increased, would qhe cutter, 
inion, be or be not materially impaired in its efficiency 
| the quality of work it would perform ? 
ins. | don’t think it would be materially impaired. 

Cross-int. log. Suppose there were four teeth less, and.the other 
conditions stated in the preceding question were the same, what 


Ans. My answer would be that the cutter is impaired more than 

was by the removing of two teeth. My reason for beliéving this 

that if il were removed from the cutter except four, 

more or less, that it would be practically impossible to trim a shoe 
th such a cutter 


158 it. 15S. Do vou think there is any fixed rule in the 
truction of Oreutt’s cutter in the relative proportions of 

the =] tween the teeth, the distance between the cutting edges 
; ‘th the extent of top curtuce upon the teeth, and the angle 


1 top surface and the flat front face? If you think 
ich rule by which the best results can be obtained, 


e ru 
tne. In the construeting of the Oreutt cutter I have no doubt 
: | wlopted the best possible means to them known for 
the 1 facturing of such cutters, both as regards economy and 
rk ship. It is well known that the distances 
een the teeth in the first process of making such teeth are equal 


sof the milling-cutter by which this process is per- 
ding back the tooth in the process of render- 


~ 


hat eccentric to the axis of the cutter and in grinding 


t front face to the required rake, the result of which gives the 
the teeth, and [have no doubt that, were it practical 
. process of manufacturing these cutters, they would 
| : etween the teeth less than shown in the exhibit. 
& will make clear the rule which governs them in the 
li the Oreutt cutter. The rule by which 
' ; | t front face and thi angle formed by the flat front 
| lt ! ied tace was no doubt determined by experti- 
: ferent conditions of speea of the cutter and the stock 
| i uy with the following objects in view: First, that 


ould be such and the angle‘formed by 
tom molded face such that there should be a 
(| of the tooth to draw the shve sole 


' t not be liable to take the shoe from the operator's 
peration of trimming, the angle formed by the 


led surface such as to give the right de- 
ch } The rule by which the extent 
th was determined was by making as 


e cutter and have suthecient strength at the base 
| , f wearing surface during the. process of 
shart * as was attall e under the conditions related in my 
atis¥ 
(‘some-int 150. lay you given the most definite answer you can 
juestion 


—_ 
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Ans. Yes:‘I have, in relation to the rule of the construction of 
the Orcutt cutter. 
156 Cross-int. 160. Do you think it would Le practicable to 
trim leather of fair quality with Compl’nts’ Exhibit Brown 
Patent Gear Cutter, either in the cordition in which it now is or 
when it was well sharpened ? 

Ans. I do not. 

Cross-int. 161. Do you think it.would be practical to trim leather 
with cutters like Def’ts’ Exhibit Colt’s Armory Cutter No. 4, when 
well sharpened, if the teeth were entire? 

Ans. Not if considered in the sense in which shoe-trimming is 
done. 

Cross-int. 162. You have spoken repeatedly of the guard which 
the top surface of the teeth in Orcutt’s cutter affords when trimming 
sole edges. Suppose a sole edge to be trimmed with a true and per- 
fect outline, but projecting an eighth of an inch farther from the 
upper than was desired, do you think that eighth of an inch could 
be trimmed off with an Orcutt cutter by merely pressing the sole 
edge against it with the necessary force, or would it require skill 
and care in the operator to prevent the cutter from rendering the 
sole uneven while reducing it to the extent stated ? 

Ans. Under the conditions named in your question an eighth of 
an inch might be taken off in the operation of passing the shoe 
under the cutter at a proper rate of speed as to allow teeth enough 
of the cutter to pass over each part of the sole and to remove as 
many thicknesses of cut as would equal the amount desired to be 
removed. In the process of trimmuiug the shoe sole skill on the part 
of the operator is necessary to prevent gouging. 

Cross-int. 168. If the guard governs the depth of the cut and the 
sole is pressed constantly to the cutter, what danger can there be of 
“gouging,” as you term it? 

Ans. For the reason that the shoe is not passed under the cutter 
at a regular rate of speed, and consequently there is time for the 
cutter to remove more chips at one part of the sole edge than at 
another, which would consequently produce a wavy or gouged ap- 
pearance, 

Cross-int. 164. Suppose the shoe to be passed along the cutter at 
a uniform speed, but with an uneven or varying pressure, will the sole 
edge then be trimmed true or uneven ? 

Ans. That would depend upon several conditions. If the press- 
ure was great and the material operated upon soft I have no doubt 

there would be a wavy surface produced. What 1 mean by 
157 great pressure of the shoe sole against the cutter is a suiii- 

cient pressure to indent the teeth of the cutter into the sole 
while the cutter is not in motion; therefore the firmer the material 
the greater pressure may be admitted without producing a wavy 
surface. 

Cross int. 165. In order to produce action of the eutter upon the 
shoe sole must there not always be sufficient pressure upon the cutter 
to indent the teeth into the sule? How else could the teeth act ? 
Ans. It is not necessary, in my opinion, that there should be suffi- 


11% rok RUSELL TRIMMER COMPANY ET AL. VS. 


ment pressure exerted against the cutter during the operation of 


trimer , to make any perceptible impression upon the sole edge 

whitie t eutter is not revolving. This will be clear when we re- 

. r that the rake of the flat front face of the tooth is such as 

y the shoe against the cutter during the operation of trim- 

("} t. 166. Did you understand the last question to relate to 

lMers & itter when it was revolving or when it was not 

\, understood it to relate to a cutter when revolving. 

s-int. 167. Why,then, do you evade it by talking in your an- 
itter when it is not revolving ? 

’ bhat I might more clearly answer your question as to what 

nder varying pressures of the sole edge against 

rd to gouging or producing a wavy surface. 

* ee \\ the rake of the teeth In Oreutt’s cutter main- 

; ' l¢ there 1s constant pressure exerted on 
ring the operation of trimming ? 

| 169. Must not that pressure be sufficient always to sink 

) Y cutter is re volving. and no if the cutter is stand- 


And if the eutter was revolving the result of the 
fupon both the quality of the leather and the 
is, the depth of the cut would be 

, would itnot? 

ertain extent be so affected, and the greater 
| tness of the leather the greater the 


lease examine Exhibit Oreutt Patent No. 

te whether i your opinion, the same does or 

f the front face of the teeth as is shown 

Cutter (Oreutt pat. of 81) and in Exhibit Orcutt 


Oreutt patent 212.971 I do not find any special angle 
y the Exhibit Basell Cutter (Orcutt part. 
ican discover no mate rial difference in the 


| qT Ty 
, , Ol fherure Mn which the whole cutter is 
it isimpossible to tell with amy accuracy by 
i asto how near the angies of the other 
tter referred to may be alike, but I should 
: they snot much difference 
Cross-int. 172. Please answer the same question with reference to 
! ent top f f the teet! that is, wie ther vou find any dif- 
cutters shown in the two patentsor between the earher 
5 4 yt ’ ‘ 
in f reutt patent 212,71, which shows the process of 


is dittieult to tell whether the eccentric form 
relation to the center is the same asin the Exhibit 
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Busell Cutter (Orcutt patent of ’81), as that eccentric form would 
depend upon the amount the tooth was bent back in the process of 
making. 

In the other patent referred to it is impossible to determine as to 
the points in question for the reason before stated. 

Cross-int. 173. Do you find in the Oreutt patent of 1879 and the 
patent of 81, now in suit, any substantial or material difference in 
any matter about which you havetestified during this examination ? 
If you think you find any sueh difference please specify it as clearly 
as you Can. 

Ans. I do not find any such difference as called for in the ques- 
tion. 


(Noon recess.) 


Redirect examination by Mr. MAYNADIER: 


Int. 174. In order to relieve your opinions as to the milling-cut- 
ters and the rotary sole-cdge trimmers from all doubts that 
159 = may arise from the long cross-examinations, please compare 
again the milling cutters shown by Exhibits Milling Cutter, 
Brown & Sharpe Milling Cutters 1 and 2, Colt’s Armory Cutter, and 
Colt’s Armory Cutter No. 4,and Brown Patent Gear Cutter, and the 
rotary sole-edge trimmers shown by Exhibits Oreutt Cutter, Ist 
style; Busell Cutter (Orcutt pat. of ’81), and defendants’ cutters, and 
state their substantial differences, considering them first just as they 
lie on the table before you and stating how they would strike a me- 
chanie skilled in metal-working and not skilled in edge-trimming, 
and then how they would strike a mechanic skilled in edge-trim- 
ming and not skilled in metal-working. 

Ans. In considering the Exhibit Cutters now before me they would 
all be considered rotary cutters, but adapted for different purposes, 
and the impression made upon a person skilled in the art of metal- 
working in regard to the Exhibit Metal Milling Cutters would be that 
they are well adapted for the purposes for which they were intended, 
so far as rapidity and excellence of workmanship are concerned, 
while operating upon metals, it being, of course, understood that 
some of these cutters have much more strength and therefore capa- 
ble of doing their work more rapidly than are others of the same 
lot. The Exhibits Colt’s Armory Cutter and Colt’s Armory Cutter 
No. 4 are examples where greater care in their operation is required 
by the workman than would be necessary in the case of the Exhibits 
Milling Cutter, Brown & Sharpe Milling Cutters No. 1 and No. 2, and 
Brown Patent Gear Cutter. It will be noticed in these milling-cut- 
ters that the teeth are as short and stout as is practical to make them 
consistent with the forms required upon the periphery and a proper 
convenience for sharpening. It will also be noticed that in the 
backing off or clearance of the teeth that it is done as much as 
would be consistent with a proper amount of strength for the tooth, 
and for the last-named reason, that of strength of the tooth, are the 
teeth made as short as is practical. It will also be understood that 
these cutters are designed to rotate at a very slow rate of speed and 
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purpose of tri lmning shoes or 


lriven ata high rate of speed. 
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) objected to for the reason 
ryt e part of he counsel for complainant to 
Tomar ubye ct matter testified 
ver by the witness in his examina- 
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| ed as an expert in the matter 
milling-cutters or in trimming 
cutters; but, on the contrary, his testimony, 
1 iL tie cannot qu ify asane¢ Xpert in trim- 
ry cutters, and especially so with the Oreutt 
) | re that lis on Vv experience therewith con- 
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tion to permit the witness to stat Upon the record the 
rooat n that he has derived from thas counsel for the COonll- 
ted interviews during the Progress of the exam- 

eel for defendants having fully examined thi witness 
troduced in the examination-in-chief, and as it Is 


pled to review that matter, bul oniv to reopen the examin- 
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ation-in-chief by the last question, further examination on behalf 
of the defendant is waived.) 


FRED’K W. COY. 


Attest: WM. A. COPELAND, 


‘ Special Examiner. 


Boston, Feb. 16, 1885. 


Present: Counsel as before. 


Complainants put in evidence a certified copy of agreement be- 
tween William D. Oreutt, James H. Busell, and the Busell Edge 
Trimmer Co., dated Dee. 1, 1879, recorded in the United States 
Patent Office, Liber T™, page 390, and murked Complainants’ Ex- 
hibit License 1, W. A. C., sp'l ex’r; and certified copy of agreement 
between J. H. Busell, William D. Orcutt, and the Busell Trimmer 
Co., dated Dee. 20), i8S8V, recorded in the United States Patent Office, 
L, ber 1, page 394, and marked Complainants’ Exhibit License 2, ; 
W. A. C., sp'l ex’r. 

Also copies of the following patents, marked as Complainants’ Ex- 
hibits in this case: 

U.S. letters patent— | 
4 No. 10239, to J. H., J. M., & J. Q. Thompson, Nov. 15, 1858. 

’ No. 15176, to I. A. Dunham, June 24, 1856. 


: 5 
——— xem 


4 No. 97758, to R. F. Burns, Dee. 14, 1869. 
x No. 127,904, to J. W. Maloy, June 11, 1872 
No. 151,140, to H. F. Wheeler, Sept. 3, 1872. 
No. 137, 066. to B. Gallagher and J. Coyle, March 25, 1873. 
No. 173,830, to N.S. Thompson, Feb. 22, 1876. 
No. 152,728, to Davis & Howe, July 7, 1874. 
No. 105, 347. to G. I. Read , duly 24, 1877. 
No. 198,254, to J. E. Young, Dee. 18, 1877. 
162 Also English letters patent No. 746, of 1866, to Charles 
Linford. 
No. 220, of Jan. 23, 1869, to Mountain, Richmond, and Duffield. 
Two cutters marked Complainants’ Exhibit Burr Cutters. 
, Also a price-list marked Complainants’ Exhibit Price List, W. A. 
} '., spl ex'r, and a cutter marked Complainants’ Exhibit Round Rand 
‘ Kdge Trimmer. 
> It is admitted by the defendants that Complainants’ Exhibits De- 
a fendants’ Cutters and Defendants’ Cutters 8 50 were made by the 
; defendants since the date of Complainants’ Exhibit Orcutt Patent 
in suit (No. 238,303, March 1, 1881) and before the filing of the bill, 
and are such as the defendants are now making and selling. 
Complainants also put in evidence a certificate of incorporation 
marked Complainants’ Exhibit Certificate. 
Attest: WILLIAM A. COPELAND, 
. Special Examiner. 
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Dep wilion of f). L Noble 
Doston, Feb. 16,1885. 
unsel that the f lowing statement of Mr. Noble 
taken as his testimony on direet examination : 
of lawful age, says: | am general manager of 
Comins and have been since its organization, 
tinpany is the successor of the Busell Edge Trim- 


rganizedin 1877, and I was also per ral hahager 


ring its whole existence, except for a few montne, 
West [| commmeneed the manufacture and sale 


trimming sole edges in 1875 in connection with 


i had invented a machine for that purpose. 
nee 1875 up to the present time has been and 
icture and sale of machines for finishing the 
1 tam practically familiar with all machines of 

re in use prior to 1875 and which have been 

also matle a study of patents for machines of 
ng porate nis of foreign countries, is well is those 
es, and also including all patents relating to parts 
as well as patents which are strictly for such ma- 


Wes in 1875 were mainly of the kind called 
ine, but only to a limited extent, for I feel sure 

ive in all were sold, and of these only il small 
il use im TS7o. A few lodges machines, 
ut prior to IS75, but none of them were used 


; ‘4 


ot for a short time. and | cannot now recall one in 


s] 


few Tayman machines, so called, were also put out 


were used several years, but not more than twenty-_ 


yractical us 
made what are called plain edges, and none 

pted to m king what are called hancey or moulded 
er, the edges tritnmed upon all of these ma- 

be gone over by hand in order to complete the 
es the Cote and llodges used rotary cutters, 
a non-rotary cutter; but the Tayiman alone 
bat is, the cutter used in the Tayman trimmer 
des, one of which trimmed the sole edge, while 
that corner of thie ae cape eae the upper, which 


the welt or rand,and by welt knife or rand knife is 
\\ eh trims oll es corner ol the sole edge. This 


+ hever used to any great extent, and is not now 


iy machines, 


ichines were defective in principle, and also be- 


ry cutters used were unpractical. 
chine, when first put upon the market, used the beer 
sai ples of which | produce, marked “ Exhibit Burr 


"a 
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These were the only practical cutters used in rotary trimming 
machines up to 1874, so far as I know or have any reason to believe 
after a very thorough and careful investigation of the matter, that 
investigation having been made not for the purposes of this case but 
during 1875, 1876, and 187 7,when I was more particularly engaged 
in acquiring full information as to this art. 

The burr-cutter was objectionable, beeause it required to be so 
very hard when used asa cutter that it was necessary to soften or 
anneal it when it required to be sharpened and to harden it again 
after 1t was sharpened. Moreover, it was only practical for plain 

edges, 
164 The next cutter in order of time and the best cutter of 

its day was the cutter patented in 1874 (No. 157,476, Decem- 
ber 8) by J. C. Knights. This cutter was used in the Coté machine, 
and hence is commonly called the Coté cutter. See “ ExhibitsJoté 
Cutter, Knights’ patent.” This cutter would make not only a plain 
edge but also a concave edge, and was much more easily sharpened 
and did better work than any prior rotary cutter. It superseded the 
burr-cutter entirely and was in general use on the Coté machine 
from 1874 till about 1877, when it was modified and greatly im- 
proved by making the blades separate from the hub, as in the cutter 
marked “ Exhibit Old Busell Cutter,” which was patented by Busell 
in 1878 (No. 210,006, Nov. 19) and first put upon the market by Busell 
and myself late in 1876, and then became known as the Busell cutter, 
because used upon the machine we then built, and which was 
known as the Busell trimmer. In 1877 the Busell Edge Trimmer 
Company succeeded to our business, and the cutters made by that 
company were all like Exhibit Old Busell Cutter, except a few at 
the first like Exhibit Coté Cutter, Knigiits’ patent, the Busell Edge 
Trimmer Company making mainly cutters like Exhibit Old Busell 
Cutter, but making a sufficient quantity of the cutters like Exhibit 
Coté Cutter, Knights’ patent, for use on the old-style machines, 
which were gradually replaced by the machines using the old Busell 
cutter. 

By the middle of 1878 nearly all the old machines were replaced, 
and during the years 1574, 1875 », 1876, 1877, 1878, and the fore part 
of 1879 practically all the shoes whose soles were trimmed by rotary 
cutters in this country were trimmed with the Knights cutter, by 
which I mean to include both styles, Exhibit Coté Cutter, Knights’ 
patent, and Old Busell Cutter. 

In the fall of 1879 the cutter now known as the Busell cutter, 
marked “ Exhibit Busell Cutter” (Orcutt patent of ’81), was first put 
upon the market, although we had commenced the manufacture 
early in the year 1879; yet in order to start at all we had to produce 
at least three styles and twenty-five sizes of each style. The cutter 
gave such satisfaction that in 1881 it was the standard cutter. 

This cutter is the only rotary cutter,ever used practically for fancy 

or moulded edges, and is, in my opinion, the only rotary 
165 cutter now known practically adapted for that work. Up to 
Jan. 1, 1880, we sold 302. During the next six montlis, the 
first half of 1880, we sold 1,001; last half of 1880, 1,562; first half 


rie 
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ist half of 1881, 4.488: first half of 1882, 5,403; 
5,822 first half of 1883, 7,486; last half of 1883, 


ter of 1884, 5,118 


cutters have paren f- been sold at three dollarse each, 
<counts not over five per cent. to any user when 
iontities and the a 5 trade discount of fifteen 
rs. I speak now of the price of fore-part cutters. 


ters are sold at two dollars each, with the ‘same dis- 


. 


threse cutters mind under the patent in ‘suit have 
boot and shoe manutacturers lave paid for them 


WOOO and with them they have niennel not less 


rs of shoes, for one cutter will trim 5,000 pairs 
nary care in its use, and often over 10,000 pairs 


with one eutter, and the average is certainly not 
pairs per cultel 


a cent more per pair to do the work done by these 


I have no doubt that it would cost 


1 a i that the saving to the public up to April 


sc of the eutters described in the patent im sult is 
re than one-half a centa pair on 150,000,000 pairs, 
5.5.8 

witness on behalf of the complainants in the suit 
Trimmer Company et a/. v. Corthell Manufacturing 


i was present when the witness in that sult testi- 
the defendants, and am familiar with all the cut- 
it Sulit as anticipations of the Orcutt invention. 
been familiar with them long before that suit was 


produce a rotary cutter for trimming sole edges 


| rk done by the eutter deseribed m the pat- 
Vi Ly Samuel N Corthell, one of these defendants, 
tter as shown 10 thie sample tnarked “sg exhibit 


Cutter, patent No. 207,595, Aug. 27, 1878.” This 


well of at, first, and L personally ordéred from 
mioh of them to test thie ir practical usec- 

re made for me by Frank M. Stevens, also 

nd nemploved by Whittemore. I took 

ns with this stvle of cutter, but found that, while 
he practical objections to It were so.numerous 


farv cutter for trimming sole edges Was as 
| first went into the busing “s.,us 1 evel has been 
othe edge-trimmers in-use before 
vere very limited as to the style of edges 
| | except the Hodges machine from 
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the sole), did that work indifferently and required the use of a welt 
knife and spoke shave to finish the edge. 

The first advance on this was the Tayman rotary cutter, patent 
No. 136,790, March 11, 1873; reissued, No. 9073, Feb. 10, 1880. This 
was a burr-cutter made up of two ordinary burr cutters and a third 
burr-cutter with the cutting edges of its teeth inclined to the axis, 
the three cutters being close together on the same shaft and forming 
one single cutter, which not only took off the edge proper but also 
took out the rand. ‘This is the first rotary rand knife or welt knife 
of which I have any knowledge or information, and I have no doubt 
this is the first one produced. A]! modern rotary cutters resemble 
the ‘Tayman in having this rotary rand knife. 

In Tayman’s rotary cutter the rand knife was a burr-cutter, and 
was not one piece with the rest of the cutter. In 1874 Davis and 
Howe obtained their patent (No. 152,728, dated July 7) for a rotary 
cutter having two blades inserted in the rand guide to form a rotary 
rand knife, but in this cutter rand knives were blades which re- 
quired to be fastened in place by screws, and the cutter was other- 
wise impractical. 

The Busell Company own both these patents, and they bought 
them for the sole reason that they are the first patents issued in this . 

orany other country which show any form of rotary rand 
167 ~=knife. So far as I am able tounderstand this matter, | have 

no doubt that a rotary rand knife is not only an invention, 
but one of very high rank, for although rotary cutters had been 
used for many years before 1875, yet a rotary cutter adapted to run 
between the sole and upper and take out the rand was unknown 
before Tayman’s Invention. 

The Busell patent No. 167,874, Sept. 4, 1875, is the next patent 
which shows a rotary rand knife. ‘This rand knife was similar to 
Davis and Howe’s, but an improvement on theirs. The machines 
shown in this patent were the ones | first built, but were not put 
on the market with a stationary rand guide in the form shown in 
that patent, but with a rotary rand guide as in Busell’s patent No. 
188,537, dated March 13, 1877. 

The rotary cutters used in these machines were like Exhibit Old 
Busell Cutter, and hence these machines were limited to three styles 
of edges, what are known as straight, medium concave, and full 
concave, and the rand knives were necessarily separate from the 
rest of the cutter. 

The first rotary rand knife in cne piece with the cutter of which I 
have any knowledge or information is that shown in the patent in 
suit, but about that time I also saw the cutter described in Corthell’s 
patent No. 207,395, Aug. 27, 1878. On testing this cutter I found it 
unpractical, not only because of the very great difficulty of making 
the lip (us the rand knife is now commonly called when made inone 
piece with the rest of the cutter) of the desired height and angle, but 
also because the front face of the lip on one tooth would come in 
contact with the rear face of the next tooth if made long enough to 
give the required height of the lip. 

The rotary rand knife shown in the patent in suit is the only prac- 
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that improvement over the hand plane which adapts it to be used 
in a machine instead of by hand, and that thisis a much fairer way 
to look at the matter than to call the invention a mere double use of 
the milling-cutters on sole edges. 

I can readily see that after a machinist who was familiar with 
milling-cutters had thought of improving the hand plane by ar- 
ranging a series of them around an axis he would see on reflection 
that the best way to embody this wholly new idea was to imitate 
the milling-eutters as closely as possible and yet preserve all the 
features of the hand plane; but, nevertheless, it seems clear to me 
that there is invention of a very high rank in the conception of 
thus adapting the hand plane for use in a machine instead of by 
hand. 

On looking carefully at the hand plane it will be seen that the lip 
differs radically from the lip of the cutter of the patent in suit, not 
only in that the latter isa series of ridges arranged about a common 
axis, but also in that the rand guide of the hand plane is wholly 
ditlerent from that used with the rotary cutter, for the apex of the 
lip of the blade of the hand plane is prevented from injuring the 
upper by the shape of the outer surface of the ridge which forms the 
lip, and not by a separate rand guard, which is essential in all ro- 
lary sole-edge cutters. 

The manner of using the milling-cutters is wholly different from 
that of using the rotary sole-edge trimmers ; first, because the metal 
operated upon by the milling-cutter is always rigidly held at the 
proper distance from the axis of the cutter, and this cannot be done 
in sole-edge trimming, for the shoe is always held in the hands of 
the operator and presented to the cutter, the contact being very 
light, and the operator drawing the shoe towards him and taking 
care not to keep any one part of the sole edge in contact with the 
cutter for any large fraction of a second. 

The tendency of the milling-cutter is to force the metal acted upon 
away from the axis of the cutter, while the tendency of the sole-edge 
cutter is to draw the shoe towards the axis. 

‘The sole-edge cutter must revolve to do passable work upwards of 

5,000 times per minute,and in practice they will average over 
170 6500. The machines are belted to give a speed of 8,400, but 

the actual speed is probably about 7,500, owing to the slip of 
the belts, while the milling-cutter revolves from 300 to 500 times 
per minute. 

The heel of each tooth in the sole-edge trimmer acts as a guard, 
much the same as the guard upon the hand plane, and no such 
action as this is possible in the milling-cutter. 

The two cutters marked Exhibits “ Defendants’ Cutters” are sam- 
ples of those now put upon the market by the defendants. 

The meaning of the special marks on all the molded cutters pro- 
duced is as follows: No. 4 means that the bed is four forty-eighths 
of an inch in width; S. 81 refers -to the catalogue, in which the 
styles are shown each by a cut and a number; 1} means that the 
lip is one and a half thirty-seconds or three sixty-fourths of an inch 
high; 26 means the angle which the lip makes with the flat side of 
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witha rand knife; the other not; and the eutter marked Exhibit Old 
Kusell Cutter is also substantially the samme as the Knights Cutter, 
but with a groove for the rand knife. These cutters, including the 
cutter deseribed in the Knights patent, and also including Exhibits 
Coté Cutter (Knights’ patent), Old Busell Cutter, Rounds’ Rand and 
Kdge Cutter, and Thompson’s Rand and Sole Edge Trimmer, are 
none of them adapted for moulded or fancy edges, and none of them 
have a rand lip, bed, and guard formed in one blade or tooth. Only 
one of them has a bead, Thompson’s rand and sole-edge trimmer, 
and that has a very defective bead, and none of them can be sharp- 

ened on the front face. They are all,in my opinion, radically 
172 ~=—s different from Oreutt’s cutter in all substantial respects, and 

vet they fully show the state of the art of rotary edge-trim- 
ming at the time when Orcutt’s cutter came into the market and 
superseded them all, for the reasen that Oreutt’s cutter was adapted 
to do all the work that could be done by any of them, and was 
adapted to do all varieties of fancy or moulded edges besides, and, 
moreover, could be readily sharpened, one sharpening sufficing for 
the rand lip, bead, bed, guard, and channel guard, and there being 
no danger of changing the shape or size of the cutting edge by 
sharpening. 

In the Exhibit Thompson Rand and Sole Edge Trimmer, for ex- 
ample, the rand knife was sharpened by itself, the Knights cutter, 
making a part of that exhibit, was sharpened by itself, and the sleeve 
was sharpened by itself, that exhibit being selected because it is sub- 
stantially the same as the eutters described in Busell’s patent, No. 
188,387, dated March 15th, 1877, and Bolling’s patent, No. 192,616, 
dated July 3d,1877; and these cutters were the nearest approach to 
a good rotary cutter for sole edges made before Oreutt’s invention. 
I do not mention Corthell’s cutter of patent No. 207,595 as part of 
the state of the art, because it never came into use and is not a prac- 
tical cutter for sole edges or for any other purpose. 

(3.) No. 207,305, to Sam’l N. Corthell, dated Aug. 27th, 1878. 
This cutter is the one I have just mentioned ; it is shown in Exhib- 
its Cutter Corthell Patent No. 207,895 and Corthell Patent Cutter 
(pat. No. 207,895). This cutter has a rand lip, a bead, a bed, and a 
guard, and may be made with a channel guard, but it is neverthe- 
less wholly different from Oreutt’s cutter, in my opinion, and, as I 
have before said, is practically worthless. It will do good work on 
some classes of edges, and possibly, had it not been for Oreutt’s in- 
vention, might have got into limited use, but it is so much more 
expensive to make and is so much more difficult to sharpen than 
Orcutt’s cutter that it is wholly worthless in comparison with Or- 
cutt’s cutter, and was abandoned as soon as Oreutt’s cutter became 
known. Inthe spring or early summer of 1878 I had several made, 
as I have before stated, and had them used to test their merits; but 
none of them were ever sold, so far as I know, and I am certain that 
I should have known it had any one ever been sold. Less than a 
dozen in all were ever made, to ny knowledge or so far as 1 have 
any reason to believe, for I stopped all work upon them for the 
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was largely used at and before the time when the Orcutt cutter was 
put upon the market, and was indeed at that time the standard 
cutter of the Busell Trimmer Company, but has been superseded 
by the Oreutt cutter. In the patent 188,337 the rand knife and 
rand guard are shown upon a small spring shaft, E, while the 
Knights cutter and sleeve are on the main shaft. We made a good 
many machines in that way, but in the bulk of our machines we 
put all these four parts, the rand guard, rand knife, Knights cutter, 
and sleeve, on the main shaft, not using the small spring shaft E, 
and in these machines the cutter and rand guard were not only sub- 
stantially the same as the Belling cutter patent No. 192,616 and 
Exhibit Thompson Rand and Sole Edge Trimmer, but were pre- 
cisely the same except as to details of construction, except that the 
number of teeth in the sleeve and the strength of the spring in Ex- 
hibit Thompson’s Rand and Sole Trimmer would make it worth- 
less for practical use unless the teeth in thesleeve were so dulled that 
they could not cut, when it would be the same tool in substance as 
Exhibit Rounds’ Rand and Edge Cutters. 

(10.) No. 198,234, Dee. 18th, 1877, to J. E. Young, does not de- 
scribe any cutter, but shows an edge-setting tool. 

(11.) No. 127,904, June 11th, 1872, to James W. Maloy, does not 
describe a cutter, but an edge-setting tool. 

(12.) No. 137,066, March 25th, 1873, to Gallagher & Coyle, shows 
a burr-cutter much like Tayman’s (patent No. 186,790), except that 
it is in two pieces instead of three. It has a rand lip and a bed, but 
no bead, guard, or channel guard, and is not adapted for faney or 
moulded edges. It is far inferior to the Knights cutter with a 

groove for the rand knife. 
175 (13.) No. 151,140, September od, 1872, to Henry F. Wheeler, 
does not deseribe a cutter, but shows an edge-setting tool. 

(14.) No. 192,616, July 3d,1877, to Augustus Bolling. The cutter 
consists of a Knights cutter with a groove across it to receive a rand 
knife and a sleeve with teeth on one end, substantially the same as 
shown in patent No. 188,337, to James H. Busell, and much the same 
as Exhibit Thompson’s Rand and Sole Edge Trimmer. 

(15.) No. 173,830, to N. S. Thompson, February 22, 1876. This 
cutter is the same as shown in Knights’ patent, No. 157,476, except 
that the spaces between the teeth are spiral instead of parallel with 
the axis of the cutter, but it does not differ in substance from the 
Knights cutter. It is a little more difficult to make and to sharpen 
and no better in use than the Knighisecutter. [It lacks the rand lip, 
the bead, the guard, and the channe! guard. 

(16.) No. 44688, to H. Hodge, Oct. 11, 1864, shows one form of the 
old burr-cutter, which was wholly superseded by the Knights cutters, 
Exhibits Coté Cutter (Knights” patent) and Old Busell Cutter. 

(17.) No. 135,694, to Louis Coté, Feb. 11th, 1873, shows the old 
burr-cutter. : 

(18.) No. 193,347, July 24th, 1877, Geo. F. Read, describes an edge- 
setter of peculiar construction, but does not mention any sort of 
cutter. 
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177 Evidence for Defendants, 


Taken pursuant to the 67th rule of the Supreme Court of the United 


‘ States, In equity, as amended, before me, Eugene Humphrey, 
, special examiner. 
| Present: T. W. Porter, Esq., of counsel for defendants; J. E. May- 


nadier, Esq., of counsel for complainants. 
Deposition of Samuel NN. Corthell. 


Boston, February 23, 1885. 
ry 


Direct examination by T. W. Porter, Esq., of counsel for 
defendants: 


Int. 1. What is your name, age, residence, and occupation ? 

Ans. Samuel N. Corthell; 42 years of age; Quiney ; salesman. 

Int. 2. Are you familiar with shoe manufacturing; and, if so, how 
long have you been familiar with that art or trade? Please state 
fully and as concisely as you can. 

Ans. Lam. I commenced pricking holes and’ driving pegs into 

} shoes when I was not more than nine or ten years old. ! learned 
other parts of the trade as I grew older. 1 kept at the business until 
the war broke out, when I enlisted. After the close of the war the 
manner of manufacturing boots and shoes had changed from home 
shops and gangs to steam factories. I went to work in the factory 
known as “the King House,” conducted by J. L. Nash & Co., at 
Abington. From there I went to Dunham’s factory, in the same 
town. From there 1 went to work for Reed and Closson, at South 

; Abington. Then to C. R. Ford’s, at North Bridgewater (now Brock- 

| ton). Then at L. Leach & Co.’s, Potter & Southworth’s, C. F. Por- 
| ter & Co., and Orr & Sears, at the same place. I then went back to 

, C. R. Ford’s, and from there went to work for the Union Ma- 

; 178 chine Co. of New York, and afterwards for D. Whittemore, 

: of Boston, selling, setting up, operating, and instructing 

others to operate edge trimmers and setters. I next took con- 
tracts to trim and set shoe edges for Reed & Jones, at Auburn- 

ville, in South Abington ; alsoa contract for the same work at W. 

\. Everson’s shop, at South Abington. I afier that went to work 

, for A. R. Jones & Co., in Boston, on a contract, and from there I 

went to work and got up what is known as “ the Corthell trimmer,” 
for trimming the edges of boots and shoes, and have continued in 
that line of business to the present time. 

Int. 8. Are you familiar with the use and practical operation of 
all the rotary sole-edge trimming cutters which have been intro- 
duced into use to any material exfent in this country ? 

Ans. Iam. 

Int. 4. Please state as briefly as you can the names, as generally 
known, of the different edge-trimming rotary cutters that have to a 

material extent been used in the trade. 
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Bolling, Busell, Corthell, Brown and Sharpe, 
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selves to grind them on the top edge instead of filing off upon each 

side which made of them a chisel-edge cutter, afterward known as 

“the Kuight’s cutter,” but commonly called the Coté, as before. 
Int. 7. Please examine the cutters now shown you, marked 


? 


“Complainants’ Exhibit Burr Cutter,’ and state whether or not 
they correctly represent the cutter known as the Coté cutter. 

Ans. They do not correctly represent the Coté cutter. The bot- 
tom of the slot was wider in the Coté cutter than in these. The 
complainants’ exhibit, marked “ Coté Cutter (Knight’s pat.),” if the 
teeth were filed on both sides to a sharp top it would be a perfect 

Cote cutter. 
180 Int. 8. To what extent was the Knights cutter used, or 
cutters substantially the same? 

Ans. They were used from 1875 to 1878, and cutters substantially 
the same are used up to the present date. I should say they were 
used on two hundred or more machines. 

Int. 9. What modifications, if any, were made of the Knights 
eutter’? And if any,exhibits of the same are before you please 
specify them in your answer. 

Ans. The Bolling cutter had a channel-cutter used in connection 
with it, with a plain rand guide, as shown in patent No. 192,616, 
issued to A. Bolling July 3, 1577. In other respects it is the same 
as the Knights cutter. 

Int. 10. Please state to what extent the Busell cutter was used; 
and, if there are any exhibits of it before you, specify the same 
In your answer. 

Ans. The cutter marked “ Complainants’ Exhibit Old Busell 
Cutter” was used very extensively, an! is used at the present time. 

Int. 11. Please answer the same question in relation to the Corthell 
cutter. , 

Ans. The cutter marked “ Defendants’ Exhibit Cutter, Corthell 
patent No, 207,395, Aug. 27, 1878,” was used to a limited extent. 

Int. 12. Please answer the same question in relation to the Brown 
and Sharpe cutter. 

Ans. ‘lhe Brown and Sharpe cutter has been extensively used 
since 1SS0, and is used extensively at the present time. The ex- 
hibits marked “Complainants’ Exhibit Busell Cutter, Orcutt pat. of 
S1,” and exhibit marked “ Complainants’ Exhibit Defendants’ Cut- 
ters,” and exhibits marked “ Detendants’ Exhibit Stephenson’s Cut- 
ter No. 2 and No. 3” are substantially Brown and Sharpe cutters. 

Int. 13. Please answer the same question in relation to the Orcutt 
cutter. ‘ 

Ans. The exhibit marked “ Complainants’ Exhibit Busell Cutter, 
Orcutt pat. of ’81,” has been extensively used, and is at the present 
time. The exhibit marked “ Complainants’ Exhibit Oreutt Cutter, 
first style,” I have never seen in use. 

Int. 14. Please answer the same question in relation to Stirckler’s 

cutter. 
1S] Ans. The Stirckler cutter has been extensively used in one 
large factory, and toa limited extent outside of that. The 
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to make what I desired, giving for his reason that he did not wish 
the operators to get an idea that they could do without the welt 
knife, as they (the Busell Co.) had a solid patent on that feature of 
the cutter. I then had one made, such as I desired him to make, 
at the Morse Twist Drill Co.’s, of New Bedford, which worked very 
satisfactorily, as well as any cutter I ever used. 

Int. 20. Were you present when the exhibits marked “ Defend- 
ants’ Exhibit Milled Iron Bar” and “ Defendants’ Exhibit Milled 
Composition Bolt” were milled as they now are? 

Ans. I was. 

(Defendants’ counsel here puts the exhibits referred toand marked 
as stated in evidence.) 


Int. 21. Please state whether the cutters used in milling those 
exhibits were made specially for that purpose, or whether they were 
taken at random from among defendants’ stock of cutters made for 
trimming shoe-sole edges. 

Ans. They were taken from the stock on hand and from the pins 
which had the most cutters on and most unlikely to be called for. 
The stock of cutters is kept in a case having many pins,on which 
the different styles and sizes are liung by themselves. | 

Int. 22. Have vou trimmed any shoe soles with Defendants’ Ex- 
hibits Stephenson’s Cutters Nos. 2 and 3? And, if so, piease pro- 
duce the same, and state whether they were trimmed before or since 
using the cutters upon metal, as before stated by you,and how they 
operated. 

Ans. I have with No. 3, after it was used for milling the 
183. No. “1” depression in Exhibit “ Milled Iron Bar,” and No. 
“1” depression in Exhibit “ Milled Composition Bolt.” I 
should not have known, from the operation of the cutter on the edge 
of the shoe, that it had ever milled iron or metal. It trimmed as 
well as any perfectly sharp Brown and Sharp cutter. I have here 
a shoe trimmed with the Stephenson No. 5 cutter, after it had been 
used to mill the iron and composition, as I have beforestated. One 
side of the sole edge on the shoe has been blacked and “ set,” and 
the other is left as the cutter left it. 

(The shoe referred to is now put in evidence and marked “ De- 

fendants’ Exhibit Curthell Shoe No. 7.”) 


Int. 23. After milling the composition and iron, was the cutter 
sharpened in any way before trimming the shoe? 

Ans. The cutter was not sharpened in any way, shape, or man- 
ner, but was used just as it left the metal. 

Int. 24. What is your opinion as to the necessity or utility of giv- 
ing to the Brown & Sharpe trimming cutters a rake or overhang to 
the front edge or face of the teeth when used for trimming shoe 
soles? And in answering this question please introduce anv ex- 
hibits which you have experimented with in reference to the fact 
involved in this question. 

Ans. From experiments I have made and will introduce later I 
am of the opinion that the rake or overhang of the tooth is nots 
18—s63 : 
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esvential as the amount of clearance on the top of the teeth and the 
distance between the cutting edges. I find with a’ecutter which bas 
its teeth inclining back from its center and a sufficient amount of 
clearance on the top to form a cutting angle with the front face that 
it trims as smoothly and leaves the edge in as good condition as 
when the tooth is raking or overhanging. I now have before me a 
cutter answering this description with sixteen backward inclining 
teeth. 

(Cutter referred to here put in evidence and marked “ Defendants’ 
Exhibit Corthell Cutter No. 1.”) : 

[ also have here a shoe-trimmer with this same cutter, one side of 
which has been blacked and “ set "and the other left as the cutier 
leit it 


The shoe referred to is now put in evidence and marked “ De. 
fendants exhibit Corthell Shoe No. 8.”’) 
iS4 | have before mea cutter with twenty-two blades or teeth 
} 


inclining back from the center, which have a chisel edge 
substantially the same as “ Complainants’ Exhibit Coté Cutter 
(Knights pat)’ but has a channel projection and:a rand lip and 
bead, with which [ have trimmed the edge of a shog sole equally as 
well as with the cutter which I have just before referred to. 

Cutter here put in evidence and marked “ Defendants’ Exhibit 
Cort Cutter No. 2.”) 


fhe shoe sole which I trimmed with the last-named cutter I have 
ere, one side of which has been blacked and “ set,? while the other 
is as the cutter left it 


Shoe referred to now put in evidence and marked “ Defendants’ 
Exh t Corthell Shoe No. 9,”’) : 

| have before me a cutter with twenty-two overhahging teeth with 
chise! edges, and substantially the sume as the “ Complainants’ Ex- 
hibit Old Busell Cutter.” It has a channel cutter, rand lip, and 
bead. I trimmed a shoe-sole edge with this cutter. I did not de- 
ect any particular difference in the work it performed from that 


of the cutters | have before mentioned ; it trimmed Very nicely and 
Silicn tl i 


(‘utter referred to here put in evidence and marked “ Defendants’ 
Exhibit Corthell Cutter No. 3.”) 


| have before me a shoe which I trimmed with the last-men- 
tioned cutter, which shows one side of the sole edge blacked and 
set ' and the other side as the cutter left it. 


(Shoe referred to is now put in evidence and marked “ Defend- 
ants’ Exhibit Corthell Shoe No. 10.”’) ; 
| have here a shoe which I trimmed with a Bolling cutter, as we 


used them in C. R. Ford's shop in 1576 and 1877, in Brockton, with 
which we trimmed edges of a uniform thickness. We made there 
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e 
: 
4 


» 


FRANK M. STEVENS ET AL. 139 


all the usual styles of edges, including the square concave edge, the 
bevel edge, and the imitation cork-sole edge. This shoe which I 
hold in my hands represents one of the well-known styles, called a 
“ bevelled” edge. 


(Shoe referred to put in evidence and marked “ Defendants’ Ex- 
hibit Corthell Shoe No. 11.) 


The cutter with which I trimmed the shoe last mentioned is 

marked “ Defendants’ Exhibit Thompson Rand and Sole 

185 Edge Trimmer.” I removed the rand knife and shield which 

is on the exhibit and substituted in their place the plain 

rand guard which I now hold in my hand, which caused the cutter 
to work precisely the same as the Bolling cutter. 


(The substituted rand guide referred to is here put in evidence 
and marked “ Defendants’ Exhibit Corthell Rand Guide.”) 


The inner side of the shoe I now have before me shows the sole 
edge as it comes to the operator, who takes out the rand by hand. 
The opposite side shows it with the rand removed and the edge 
ready to be presented to the rotary edge-trimmer—that is, this shoe 
shows that the necessary hand operation of removing the rand or 
welt with a hand welt knife preparatory to trimming it with a ma- 
chine has been performed on the shoe sole on one side of the shoe, 
while the other side is left as it came from the leveling or beating- 
out machine. 


(The shoe is here put in evidence and marked “ Defendants’ Ex- 
hibit Corthell Shoe No. 12.”) 


The exhibit boot which I have before me, marked “ Defendants’ 
Exhibit Mitehell’s Boot,” was trimmed with a eutter like the one 
marked “ Complainants’ Exhibit Old Busell Cutter” more than six 
years ago, and it has the well-known style of molded edge called 
“medium coneave square edge.” ‘The boot has been subjected to a 
good deal of rough handling, but still shows an edge of extraor- 
dinary finish. 

(The boot is here put in evidence and re-marked “ Defendants’ 
Exhibit Mitchell Boot.”) 


Int. 25. Please state how, in your opinion, the quality of the trim- 
ming of the soles of the several exhibit shoes named in your last 
answer will compare with the best trimming done by the Brown 
and Sharpe cutter, as made and sold by the complainants and by 
them termed the “ Oreutt cutter.” 

Ans. It is just as good in every respect, and in some cases a great 
deal better. 

Int. 26. Please state whether or not the Exhibit Corthell Shoe No. 
11, trimmed with the Bolling cutter, as stated before, has what is 
known as a “ molded ” edge or what is termed a “ plain” edge. 

Ans. It is one of the well-known styles of molded edges called a 
“ beveled ” edge. 
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Int. 27. Please state whether the Bolling cutters used by 
186 vou in 1876 and 1877. or about that time, would form a 
mold d edge like or similar to exhibit Corthell Shoe No. 3 tig 

Ans. Thev would. .We made in the shop all the well-known 
styles of molded edges trimmed with the Bolling cutters and set 
with a rotary molded tron 

Int. 28. What is your opinion, based upon your experience, in re- 
gard to there beng any necessary Or fixed relation between the di- 
ameter of a rotary ecdeve-ti lmming cutter and the number of teeth in 
such cutter, and also in relation to the spaces between the teeth ? 

Ans. | have trimmed with cutters having.ten teeth like “Com- 
plainants’ Exhibit Brown Patent Gear Cutter,” and they trimmed 
with good effect, and I have used eutters like the ones marked 
‘Complainants’ Exhibit Old Busell Cutter” atid Defendants’ Ex- 
hibits Corthell Cutters Nos. 2 and 3, of about the same diameter as 
the Brown gear-cutter and having twenty-two teeth, and which 
trimmed equally as well as the first-named cutters. I have also 
trimmed with the Brown & Sharpe cutter made by the complainants, 
which are of less diameter than the two cutters I have just referred 
to and having sixteen teeth, which gave about the same results. I 
have also used cutters like those marked “ Defendants’ Exhibit 
Worn Cutters,” which are ground away, leaving nearly double the 
space between the teeth, and they worked equally as well as when 
new. brom my experience in the use of such tools, as stated, I am 
of the opinion that the only necessary requirements of such tools in 
regard to the number of teeth in a cutter of proper diameter are, Ist, 
ere shall be suflicient space between the teeth to admit of 
¢ ground with an emery dise; and, 2d,that the teeth shall 
not be so few in number that when nearly ground away by repeated 
sharpening the spaces between them shall be too great to do good 
work, for the less teeth there are in number, with given spaces be- 
ween them, the greater distance will each tooth extend along the 
circle from its front to heel, and consequently the greater will be the 
distance between the teeth when nearly worn out. 


‘ 


FEBRUARY 25, 15885. 
Direct examination resumed at 2.30 p. m.) 


int. 24. What is your belief, based upon your experience in the 
use of rotary cutters, in regard to the top or peripheral face 

Is; —s of the teeth serving as or constituting a guard or gauge to gov- 
pth of cutin trimming boot and shoe soles with the 

brown & Sharpe cutter, like Complainants’ Exhibit “ Busell Cutter 


. . 
ry FF Felae 
8 ' fit Phas a) 
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anything whatever to do with gaging or governing the depth of the 
. but that the depth of the cut is wholly governed by the exer- 


tion of the operator upon the shoe being trimmed in forcing the 
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e edge against the cutter. 
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Int. 30. Have you made tests or experiments with special refer- 
ence to this matter? And, if so, please describe them, making use 
of any exhibits in that behalf which you may have. 

Ans. I have. I have before me two pieces of sole leather nailed 
together, forming a strip three inches in width before trimming. I 
presented the edge of the strip to an Orcutt cutter, varying the press- 
ure against the cutter from light to heavy, making a corresponding 
cut which is shown on this strip of leather as varying from an almost 
imperceptible cut to one five-eighths of an inch in depth. 


(The strip of leather referred to by witness is now put in evidence 
and marked “ Defendants’ Exhibit Corthell Experiment, E. H. spec’l 
ex’r.”) 

It is the most common and every-day practice where the sole edge, 
when first secured to the shoe, does not project a uniform distance 
beyond the upper to bring the sole edge to a uniform projection from 
the upper by varying the pressure upon the shoe when passing the 
sole edge along or past the cutter. The perfection of the curved 
lines of the sole edge when trimmed with the rotary cutter is due 
solely to the skill of the operator in adjusting or adapting the press- 
ure upon the shoe to the amount that is required ( to be cut from the 
edge at every point. 


(Adjourned by agreement of counsel to Monday, March 2, 1885, 
at 10 o'clock a. m.) 
Monpbay, March 2, 1885. 
(Adjourned by agreement of counsel to Tuesday, March 3, 1855, 
at 10.0’clock a. m.) 


188 Boston, March 3, 1885. 
Direct examination resumed by T. W. Porter, of counsel for 
defendants: 


Int. 351. Please state your opinion as to the relative care and skill 
necessary in trimming shoes with the Brown and Sharp cutter as 
made by defendants and complainants and the earlier cutters, such 
as the “ Knights,” “old Busell,” and “ Corthell” eutters. 

Ans. It requires a great deal more care and skill with the Brown 
and Sharpe cutter and the Corthell styles than with any of the for- 
mer cutters known in rotary trimming-cutters. The Brown and 
Sharpe cutters are liable, unless special care and pains are taken, to 
eatch and yank the shoe out of the operator’s hands; such accidents 
have often occurred. I have seen shoesso thrown through the shop 
window, and I never knew such accidents to occur when trimming 
with the former cutters, such as the “ Knights” and “old Busell” or 
the “ Coté,” 

Int. 32. How do you account, for this difference in requisite care 
and skill in the use of the various ¢utters inquired about in the last 
interrogatory ? 

Ans. I think one of the principal reasons is that the less number 
of teeth in the Brown & Sharpe cutter and the increase in the dis- 
tance between the teeth occasioned by grinding and the fact that the 
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tops of the teeth do not operate to regulate the depth of the cut. 
llows the teeth to take a deep and rank hold of the work when the 
perator does not exercise the required care. [ have noticed that 
this is liable ‘o occur when the operator has become fatigued or gets 
nervous or careless from any cause. After such accidents I have 
own operators to pick up a shoe so thrown and damaged, and 
the n, by the exercise of proper care and skill, to make the edge good 
with the same cutter. Everything depends, after having the cutter 
properly sharpened, upon the care and skill with which the operator 
lles the shoe and presses it with only the proper force against 


st 


Cross-examination by J. E. Maynapier, Esq., of counsel for 


’ 
complainants 


Cross-int. 33. What cutter do you refer to in your fourth answer 
five ¢ cortine t = 
Ans. I refer to the cutter in the patent No. 207,595 
189 Cross-int. $4. And by Brown and Sharpe, Orentt, and 


Stirckler in that answer vou mean cutters which have a rand 
land guard on the outer end of the teeth, which are sharp- 
the flat front face and have their teeth hooking, and in 

molded outer ends of the teeth act like the guard in the 


; 


7 . i ’ ;” . ‘iat You 
. 


Cross-int. 35. When you say channel-cutter in your 9th answer 
mean a series of teeth cut on the end of a met al cylinder, as in 


t“ Thompson Rand and Sole Edge Trimmer, ” do you not? 
\ Ye any cutter that is arrange d so as to cut on the bottom 
(") 36. Are vou not familiar with the Busell patent, No. 


ted March 15, 1877, and is not the channel or guard cut- 
that patent the “ring-cutter I,” substantially the same 


chacnel or guard cutter in the Bolling patent, No. 
fjoand the oanne! or guard cutter in the Exhibit “Thompson 
is haige Trimmer?” 
ins. Lam: I should say it was substantially the same. 
Cross-int. 37. What has been the increase in rotary trimming and 


ise in hand-plane trimming, in your estimation, since 


Well, L should say one-half of the edges trimmed now in the 

| s that are mnmanufactured are trimmed by rotary cut- 

Lhe decrease in making edges by hand plane would be rather 
unt of th draw: cut machine trimmers. 


SAMUEL N. CORTHELL. 
\ttest: ELGENE HUMPHREY, 


Special Examiner 
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Deposition of John P. Kingsley. 


Boston, March 4, 1885. 


Direct examination by T. W. Porter, Esq., of counsel for de- 
fendants: 


Int. 1. What is your name, age, residence, and occupation ? 

Ans. John P. Kingsley; age, 50 years; Brockton; machinist. 
190 Int. 2. How long have you been engaged in the occupation 
of machinist ? 

Ans. Twelve years. 

Int. 3. What occupation did you follow before you worked at the 
machinist trade? 

Ans. Shoemaking. 

Int. 4. Are you familiar with the use of hand tools like that now 
shown you, marked “ Defendants’ Exhibit Snell & Atherton Cutter,” 
in trimming boot and shoe soles? If so, state how long you have 
been so familiar with them. 

Ans. Yes, sir; ever since they were manufactured; I should say 
thirty years. 

Int. 5. Are you familiar, as a machinist, with rotary milling-cut- 
ting tools and the use thereof? 

Ans. Somewhat familiar with them. 

Int. 6. Are you familiar with the rotary cutters that are made by 
the complainants and defendants in this suit for trimming shoe-sole 
edges? 

Ans. Yes. 

Int. 7. Please examine the cutters now shown you, marked “ De- 
fendants’ Exhibit Corthell Cutter No. 1,” “ Defendants’ Exhibit 
Corthell Cutter No. 2,” “ Defendants’ Exhibit Corthell Cutter No. 3,” 
and “ Defendants’ Exhibit Stephenson’s Cutter No. 5,” and state 
whether you have seen shoe-sole edges trimmed with them; and, if 
, What was the quality of the work which they performed ? 

Ans. Yes, sir; | considered it an average work fora trimmer; I 
don’t know but it was a little better than an average. 

Int. 8. In trimming shoe soles with rotary cutters, such as are 
made usually by complainants and defendants for that purpose, what 
is the condition of the superfluous leather which they remove—that 
is, is it in the shape of shavings or of dust and powder, or what is its 
condition ? 

Ans. I should call it dust or powder. 

Int. 9. Do these cutters ever, in trimming leather, cut anything 
in the form of a shaving? 

Ans. Not to my knowledge. 

Int. 10. Judging from your experience as a machinist, what 

191 would be your opinion of the feasibility of milling metals 
with cutters like the one now shown you, marked “ Complain- 

ants’ Exhibit Defendants’ Cutter, 8S. 80,” and similar cutters, such as 
are made by complainants and defendants for boot and shoe sole 
trimming? | : 
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\ns. I don’t see any trouble in using them upon metals if you 


Picase examine the examples of milling now shown you, 
Defendants’ Exhibit Milled Composition Bolt” and “ De- 
Exhibit Milled Iron Bar,” and state what, in your opin- 
= the quality of the work performed thereon by the milling- 


Ans. Teall the work very good, especially the iron. 
int. 12. Have you known of the molding of wood with cutters 
» as are made by the complainants and defendants for trimming 


Jioe-sole edges: and, if so, what was the character of the work per- 
C1 | by them and the occasion for so using them ? 


in fitting irons for the edges we consider the best pattern is 
' wood, giving the best impression. Ihave known 

ely cutters tol molding wood, so that we can fit an 
ving the eutter. By “iron” I mean either a hand or 
tting ’ the edge after it is trimmed with the cut- 


Int 15. Please state whether or not it has been the practice since 
| becn a machinist to make rotary cutters with the front of 
rin their rake or overhang. 

ving from your experience as a shoemaker and from 

ys soles trimmed with the exhibit cutters referred to in 

: ewer, in which some have a greater and some a lesser 
th, and some have the teeth hooking, and some are In- 

) radial line,is it-or not material, in your opinion, 

fied number of teeth or to have the teeth hooking 

iy oi rder to periorin good work 4 
tsee that it makes any riaterial difference. 
15. De you beleve that the best expert in trimming shoe 
rotary cutters can detect the difference in the quality of. 
performed by the dillerent cutters last referred to ? 
met thea they can 

It. Whatis vour belief, based upon your experience, 
gard to governing the depth of the cut when trimming 
“oles with the catters made by both the complainants 
is the depth of cut governed by the form of the 
erned by Line pressure exerted by the operator upon 


What ts the object, if any, in leaving the blank or tri- 
i metal which is front of the four teeth in “ Defend- 
Snell & Atherton Cutter,” and does it practically, in 


rm any othee whatever when the tool is used in 


ver, and it will be easier to use it; but it 


-¢ examine the boot now shown you and marked 
nts bxlrbit Mitehell Boot” and state whether or not the 
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edge of the sole exhibits one of the well-known styles of molded 
edges. 
Ans. That is a common style. 


(Adjourned to March 5, 1885, at 10 a. m.) 


Boston, March 5, 1885. 
Direct examination resumed: 


Int. 19. What, in your opinion, has been the increase, if any, in 
trimming boot and shoe soles with rotary trimmers since 1880 ? 

Ans. I should think there had been nearly one-half. 

Int. 20. What has been the change in the use of hand trimming 
tools during that time? Has it increased or decreased, and in what 
proportion ? 

Ans. It has decreased, I should think, from a third to a half. 

Int. 21. Please state, as nearly as you can, the number of hand 
tools made weekly at the factory where you are employed, including 
those made entirely new and those having the cutters applied to 
them. 

Ans. I should think about fifteen dozen. 

Int. 22. When a new cutter is applied toa hand tool does it or 
not possess the same wearing and enduring capacity as an entire 
new cutter? 

Ans. Just the same. 

Int. 23. By the hand tools spoken of in your preceding 
193 answer do you or not refer to cutters like “ Complainants’ 
Exbibit Hand Plane” now shown to you? 
Ans. Yes, sir; that is it. 


Cross-examination by J. E. Maynapier, Esq., of counsel for 
complainants: 


Cross-int. 24. Please refer to your 19th question and answer and 
explain the answer more fully. 
Ans. I mean twice as many trimmed now as there were then. 
JOHN P. KINGSLEY. 
Attest: EUGENE HUMPHREY, 


Special Examiner. 


Deposition of Herbert Gough. 
Boston, March 4, 1885. 


Direct examination by T. W. Porter, Esq., of counsel of de- 
fendants : 


Int. 1. What is your name, age, residence, and occupation ? 

Ans. Herbert Gough ; age, 25 years; Boston ; machinist. 

Int. 2. How long have you been engaged in the occupation of 
machinist and at what places have you worked ? 

Ans. Twelve years. 1 worked in the Boston Machine Company’s, 
for D. Whittemore, and Hinkley Locomative Works, for Eddy, 
Walker & Co., and for F. Bean. 

19—363 | 
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Int 2. Have you, during your employment as machinist, manu- 


d milling-cutters or tools; and, if so; at what places ? 


owns 


Lie ’ Hinkley Locomotive Works, for Eddy, Walker & 
' id for Mr. Bean ; 

int 4. Please state when you were employed at the factory of D. 
Viittemmore, stating as nearly as you can when you went to work 


re and when quit work there. 
Ans. About from a middle of January, 1878, till about the mid- 
f May, 1579 i 
| , Was F. M. Stevens, one of the defendants in this suit, 
working at Whittemore’s factory at the time you was employed 
Ans. He was 
‘| fut. 6. Are vou familiar with the cutters like or similar to 
se now shown to you and marked “ Complainants’ Ex- 
usell Cutter (Orcutt patent of °S1),” and like or similar to 
wh in the Orcutt patent, No. 238,503, now shown you? 
i! Y es | am 
int. 7. Did you or not see Ff. M. Stevens working on or construct- 
| ‘ters like or similar to these while you were working at 
W hittomore’s factory, as stated by you? If you did please state, as 


uu can, all you know in relation thereto. 
l«did. Stevens was working for Noble, doing experimenting 
ilding work for him and building these cutters. He built 
is I know of, and Noble took them off to try them, and I asked 
Frank where they had goneand he said Noble had taken them, and 
t's the last | saw of them. 

int. 8. What was the date or about the date, as near as you can 

remember, when Stevens completed those two cutters ? 
\ns. | would say the first week in September or the latter part of 


int. & Please state your means of fixing the date when you went 
for Whittemore,as stated. 


\ns. | fix it by the facet that 1 came home from South America 

Decetaber, 1877, and [ went down to Whittemore’s and got the 

promise of a job from Mr. Leavitt. He said he would send for me 

fhe had anvthing, whieh he did in the course of about six weeks. 

Int. 10. Please state how you fix the date when Stevens completed 
two cutters, as you have stated. . 

Ans. | had a friend. a —— engineer, come in to see me and I 


wanted to show them to him, but t Le “avitt ordered him out, and so it 
i mpressed on me from that circumstance, and that was early in 


Int. 11. How often should you say Mr. Noble was in there to see 
Stevens when * was making these cutters, as you have stated ? 
te as near as vou can 
\ns. As near as 1 can remember, he was back and forth nearly 
trie Linn 
Int. 12. Please state whether these cutters made by Stevens 
195 for Noble, as you have stated, had the teeth. formed upon the 
hub or whether the teeth were inserted in the hub. 


Oe ee 


FRANK M. STEVENS ET AL. | 147 
Ans. Inserted in.the hub. 


Attest: EUGENE HUMPHREY, 


Special Examiner. 


HERBERT GOUGH. 


Deposition of Joseph H. Miles. 


sosTon, March 5, 1885. 


Direct examination by T. W. Porter, Esq., of counsel for 
defendants: 


Int. 1. What is vour name, age, residence, and occupation ? 

Ans. Joseph H. Miles; 50 years; Brockton; edge-trimmer, oper- 
ating edge- trimming machines. 

Int. 2. How long have you been engaged in the occupation of 
trimming the edges of shoe soles ? 

Ans. I trimmed for twenty years by band. I[ begun on the ma- 
chines six years last July? 

Int. 5. How many different kinds of rotary cutters have you used 
in trimming shoe soles? 

Ans. I have trimmed with the Coté, Busell, and Stevens, of the 
different styles in which they have been made. 

Int. 4. Did you trim the boot now shown you, marked “ Defend- 
ants’ Exhibit Mitchell Boot;” and, if so, with what kind of a cutter 
and when? 

Ans. I did, with the old-style Busell cutter, in August, 1879. 

Int. 5. Please state what is the quality of edge on this boot, in so 
far as the operation of the cutter was concerned, and whether it is 
a plain or molded edge. 

Ans. I should eall it first quality and a molded edge. 

Int. 6. Have you seen shoe soles trimmed with the cutters now 
shown you and marked “ Defendants’ Exhibit Corthell Cutter No, 
1,” “ Defendants’ Exhibit Corthell Cutter No. 2,” “ Defendants’ Ex- 
hibit Corthell Cutter No. 3,” and “ Defendants’ Exhibit Stephenson’s 

Cutter No. 3?” 
196 Ans. I have. 
Int. 7. Which one of these cutters, in your opinion, is the 
better cutter and performs its work in the better manner? 

Ans. I think the Exhibits Corthell Cutter Nos. 2 and 3 are the 
best and not much difference between them. 

Int. 8. Do you believe that there is any material advantage in 
having the front face of the teeth in cutters like those now shown 
you, marked “ Complainants’ Exhibit Busell Cutter (Orcutt patent 
of '81),” overhung or hooking? And please give the reasons for 
your opinion. 

Ans. I do not. The reason for nty opinion is that there is hardly 
two operators that grind those cutters on the same pitch ; for me, I 
grind them a little back, because | think they work better. They 
cut smoother and are not so apt to catch. 

Int. 9. How is the front face of the cutters made and sold by the 
Busell Trimmer Co.—that is, the cutting portion of it? Is it hook- 
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ing to any extent or not, and how are the exhibit cutters just re- 


ferred to in that respect ? 

Ans. I should think they are about straight up and down; they 
would be after grinding once. 

Int. 10. Please examine the cutte rs now shown you, marked “ De- 


fendants’ Exbibit Worn Cutters,” and state whether they have teeth, 


as they were last ground, that are hooking or otherwise. 

Ans. I should say one of them is hooking and the other two about 
straight. The one marked “ No. 11,S T T B,”-is hooking; the one 
marked “No. 5,P FB,’ is not hooking in the bed, but is hook- 
ing in the channel; the one marked “ No. 12, M C,” is nearly s straight, 
but, if i thing, a little back. 

Int. 11. Have you ever seen an operator of rotary cutters who 
made My a practice to grind this kind of cutters so as to have the 
teeth hooking ? 

Ans | lave never seen an operator do it, unless when the cutter 
was almost worn out he would grind it hooking to get more use out 
of it and to prevent grinding away the outline of the bed. 

Int. 12. Which kind, of all the rotary trimmers you have used, 
is the most difficult to the operator and most liable to take work out 

of his hands? 
197 Aus. Those with a lip running on the bottom of the sole, 
such as those marked “ Complainants’ cee Busell Cutter 
(Orentt patent of ’S1).”’ 

Int. 13. Please state what results you have seen from the difficul- 
ties referred to in the preceding question. 

Ans. In the shop that I work in the result bas been for the past 
month two pairs a week that would have to be ripped to pieces and 
new soles put on, because they were spoiled by the catching of these 
culters 

lut. 14. Please state whether experience and usual care is a sure 
preventative of these accidents. 

Ans. [don't think itis. Furthermore, I never saw an operator 
wlio oo | tell why the work was taken out of his hands. 

[ut. 15. What is your opinion, based upon your experience in 
adie as to whether or not the top of the teeth in these cutters 
serves as a guard to gauge the depth of eut? 

\ns. In my experience, I think there is no guard to the depth of 
cut. 

Int. 16. Tlow does the operator govern the depth of cut, and ean 
he or not vary it at will as he pleases? 

Ans. By the pressure of the os on the cutter. If he could not 
vary it he could not operate it — all. 

Int. 17. Is there any class of good quality of work that can be 
trimmed on the bed and have the entire rand taken out with these 
cutters at one and the same operation ? 

Ans. No, sir: there is not. I don’ t consider that the cutter takes 
out ~ — at all. 

Int. 1S. Please examine the shoe now shown you, marked “ De- 
fend: nh rE xhibit Corthell Shoe No. 12,” and state whether the riglit- 
hand side of the fore part of the sole fairly exhibits the usual method 
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of cutting out the rand by hand before the sole is trimmed by these 
cutters. : 

A. Yes, sir. 

Int. 19. Please examine the shoes now shown you and marked 
respectively “ Defendants’ Exhibit Corthell Shves Nos. 7, 8, 9, 10, 
11,” and state what, in your opinion, is the quality of the trimming 

of the sole edges thereof. 
198 Ans. I should state that it is good quality. 


Cross-examination by J. E. Maynapter, Esq., of counsel for 
complainants: 


Cross-int. 20. In July, 1878, what kind of a trimmer did you use? 

Ans. The Busell trimmer with a cutter like Exhibit Old Busell 
Cutter. 

Cross-int. 21. And there was a rand knife which rotated with that 
cutter, wasn’t there? 

A. Yes, sir. 

Cross-int. 22. Please explain what you mean by Coté, Busell, and 
Stevens cutters in your 3d answer. 

Ans. There is the Coté (referring to “ Complainants’ Exhibit Coté 
Cutter, Knights’ pat.”). That (referring to “ Complainants’ Exhibit 
Busell Cutter”) is the new-style cutter, and that (referring to Defend- 
ants’ Exhibit Stephenson Cutter No. 3”) is the Stephens. 

Cross-int. 25. Do you see any substantial difference between these 
three cutters, Exhibits Stephenson’s Cutter No. 3 and Busell Cutter 
(Orcutt patent of ’S1)? 

Ans. I don’t see any difference. 

JOSEPH H. MILES. 

Attest: EUGENE HUMPHREY, ', 


Special Evaminer. 


Deposition of Charles E. Moore. 
Boston, March 10, 1885. 


Direct examination by T. W. Porter, Esq., of counsel for 
defendants : 
Int. 1. What is your name, age, residence, and occupation ? 
Ans. Charles E. Moore; 52 years; Boston; machinist. 
Int. 2. How long have you been engaged in business as a ma- 
chinist and what varieties of work have you manufactured ? 
Ans. Been engaged in business for myself twenty-five years ; have 
manufactured new machinery of different kinds and done jobbing 
of all kinds. | 
199 Int. 3. Have vou heretofore testified as an expert in patent 
eases? And, if so, state in what cases vou have testified. 
Ans. Yes; I have. In the paper-collar machinery cases and in 
some leather-splitting machinery cases and in paper-machinery 
cases. 
Int. 4. Have you examined letters patent of the United States 
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numbered 238,303, dated March 1, 1881, and letters patent of tiie 
(‘hited States. dated March 4, 1879, numbered 212,971; and, if so, 
do you understand the same ? ! 

Ans. I have examined them and understand them. 

Int. 5. Please state whether or not you discover any substantial 
ditlerence between the cutters shown in these two patents, except in 
the fact that in the earlier patent the teeth and hub are formed of 
an entire piece, while in the later patent the teeth are formed sep- 
arately and inserted in the hub? 

Ans. That is the only difference that I can see. 

Int. 6. Are you familiar with the class of cutters known as the 
Brown or Beown & Sharpe cutters, like or similar to that now shown 
vou, marked “ Defendants’ Exhibit Brown Gear Cutter No. 2, E. H., 
spee’l exam’r; ifso, how long have you known them ? 

Ans. Yes: Lam familiar with them; have used them some ten 
or twelve years; think I have used them as long as they have been 


on the market. 
(Cutter referred to now put in evidence by defendants’ counsel.) 


Int. 7. Please examine the cutters now shown you, marked “ De- 
fendants’ Exhibit Mitchell Cutter” and “ Defendants’ Exhibit Ste- 
phenson’s Cutter No. 3,” and state whether, in your opinion, they are 
adapted to or are capable of milling metal and whether they possess 
any features which would prevent their milling metal in a practical 
manner. 

Ans. They are capable of milling metal and do not possess any 
features which would prevent their milling metal in a practical 
manner. 

Int. 8. Assuming that hand tools for trimming sole edges like 
those now shown you, marked “ Defendants’ Exhibit Snell and 
Atherton Cutter,” * Snell & Atherton Cutter No. 2,” “ Complainants’ 

exhibit Hand Plane,” “,Defendants’ Exhibit Dunham Edge 
200 Cutter,” and “ Defendants’ Exhibit Hazard’s Improved Dun- 

ham lkdge Cutter,” were old,common, and well known; that 
it was common and well known to trim shoe-sole edges with rotary 
cutters having a rand lip like those now shown you, marked “ De- 
fendants’ Exhibit Rand and Edge Cutter,’ “ Complainants’ Ex- 
hibit Cote Cutter (Knights’ patent),” “ Complainants’ Exhibit Old 
busell Cutter,” and “ Defendants’ Exhibit Thompson Rand and Sole 
Kdge Trimmer, and also that the “ Brown gear-cutter No. 2” was 
old and well known, would it or not, in your opinion, constitute 
an invention to produce a cutter like those now shown vou, marked 
“Complainants’ Exhibit Busell Cutter (Orcutt patent of ’81)?” 
And please state your reasons for the opiuion which you may give. 

Ans. It would not require invention as far as the shape and cut- 
ting edge is concerned; but if the clearance of the cutting edge is 
produced by the edge being thrown back and leaving the cutting 
edge slightly further from the center of the cutter than the back of 
the tooth, as the appearance of these exhibits seems to indicate, that 
particular part of the cutter I should consider required an inven- 
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tion ; but considered simply as a rotary cutter for performing the 
same work as the preceding exhibits it is not an invention. 

Int. 9. If it was common to produce the clearance in the teeth in 
cutters like that shown you, marked “ Defendants’ Exhibit Snell & 
Atherton Cutter,” by bending them back, would there, in your opin- 
ion, be any novelty or invention in producing clearance in the same 
way in the teeth of rotary cutters ? 

Ans. There would not. 

Int. 10. Do you regard it as in any respect a novel or peculiar 
feature to make cutters like those marked “ Complainants’ Exhibit 
Busell Cutter (Orcutt patent of ’81),” with the front flat face of the 
tooth overhung so as to make the tooth somewhat hooking? 

Ans. No; I do not. 

Int. 11. Please state whether or not the upper portion of the front 
fuce of the teeth of these cutters is overhung to any material ex- 
tent or what is its relation to a radial line. 

Ans. Well, as near as | can see they are practically on a radial 
line. 

Int. 12. What,in your opinion, would be the feasibility of molding 

wood with these cutters if such form was desired ? 
201 Ans. I think they would do the work very nicely. 

Int. 138. What would be your opinion of the correctness or - 
incorrectness of the statement, if made to you, that it was a peculiar 
and novel feature in a rotary cutter, embodying the essential features 
of the Brown patent, to form thereon a thin ridge shown at one side 
or end in the cutters marked “ Complainants’ Exhibit Busell Cut- 
ter (Orcutt patent of ’81)” and as marked with the numeral “1” 
in the Orcutt patent, No. 238,303 ? 

Ans, That it was incorrect. 

Int. 14. Please state your reasons for the opinion last given. 

Aus. I can see nothing in these cutters except that they are ordi- 
nary molding-cutters. The cutting edge of the cutters, being of such 
shape as required, makes it necessary that this ridge marked “ 1” 
on the patent cut should be a part of the cutter in order to give 
it the desired shape. 

Int. 15. Please examine the exhibits now shown you, marked 
“ Defendants’ Exhibit Milled Composition Bolt” and “ Defendants’ 
Exhibit Milled Iron Bar,” and state what, in your opinion, is the 
quality of the work performed in milling the channels in each 
marked 1 and 2. 

Ans. Very good, indeed. 

Int. 16. Please state whether or not, in your opinion, it would be 
a practical way to sharpen the cutter now shown to you, re-marked 
“ Defendants’ Exhibit Colt’s Armory Cutter No. 3,” by grinding the 
flat front face of the teeth with an emery disejlike “ Defendants’ Ex- 
hibit Emery Disc,” but of less diameter. 

Ans. Quite practical. 


Cross-examination by J. E. MayNnapier, Esq., of counsel for 
complainants: 
Cross-int. 17. The latter part of your answer to interrogatory 8 
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does not seem to be entirely clear. Will you please explain more 
fully what you mean by it? 

Ans. I mean that not considering the manner in which the cutter 
was made there is nothing about them different from any ordinary 
molding or rotary cutter. 


(Adjovrned.) 
22 Boston, March 11, 1885. 


(Cross-examination resumed :) 


Cross-int. 18. What do you understand to be the purpose of the 
ridge marked “1” in the Orcutt patent, No. 238,303, and referred 
to in your answer to tnterrogatory 14? 

Ans. I understand that it is for the purpose of cutting or forming 
the edge of the sole of the boot or shoe; and I should consider that 
it was intended for cutting the leather, making a bevel edge on the 


sole. 
Redirect: 


Int. 19. Please state whether or not it is: a well-known practice 
with mechanics to form rotary cutters in sections or separate toothed 
dises instead of forming them in one entire piece. 

Ans. It is. 

Int. 20. How long has that practice been followed, to your knowl- 
edge ? 

Ans. | have known it a great many years. I don’t know how 

long. ; 
Int. 21. Supposing it were common to trim or cut the bevel edge 
of the sole, as you have termed it.in answer to cross-int. 18, with 
cutters havinga thin ridge like that shown at one side in “ Defend- 
ants’ Exhibits Snell & Atherton Cutter” and “Snell and Atherton 
Cutter No. 2,” and with a sharp-ended cutting bar in connection 
with a rotary eutter, as shown in “ Defendants’ Exhibit Rounds’ 
Rand and Edge Cutter,” would there, in your opinion, be anything 
novel in making a cutter like that shown in complainants’ patent, 
No. 255,508, with a thin ridge like that marked “1” for the same 
purpose ? 

Ans. There would not. 

Int. 22. Please state whether or not there would, in your opin- 
ion, be required any special skill over that of ordinary mechanics 
In wor king wood and metal to produce cutting tools, whether rotary 
or otherwise, for cutting leather. 

Ans. There would not. 

Int. 23. Is itor not a material which may be cut either by a 
rotary tool or by a tool held in the Jjiand with as little difficulty as 
almost any material that enters into the mechanic arts ? 

Ans. I think it is. ? | 

C, E. MOORE. 

Attest: EUGENE HUMPHREY, 

Special Examiner. 
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203 Deposition of Andrew Eppler, Jr. 


Boston, March 12, 1885. 


Direct examination by T. W. Porter, Esq., of counsel for 
defendants : 


Int. 1. What is your name, age, residence, and occupation ? 

Ans. Andrew Eppler, Jr.; 44 years; Boston; machinist. 

Int. 2. Have you had experience in the matter of shoe machinery, 
and particularly in relation to rotary cutters for trimming the sole 
edges of shoes? And, if so, state how long vou have had such ex- 
perience and the extent thereof as well as you can. 

Ans. I have had fourteen years’ experience in shoe machinery, 
and the first cutter that I saw for trimming the edges of boot and 
shoe soles was in the year 1875. ‘That was gotten up by Charles 
Goodvear. That had a guard shield, and was to make a round edge. 
I was superintendent of the Goodyear & McKay Sewing Machine 
Company, and have been in the shoe shops looking at the working 
of those machines as well of machines for trimming edges; have 
also tried to make cutters for those machines. In 1883 I furnished 
Albert E. Stirkler with money to develop a cutter, which was a suc- 
cess. I sold out my interest to an agent for Tilton, of Ashland. 
Since then I have paid no attention to cutters. 

Int. 3. Are you familiar also with the various kinds of milling- 
cutters employed for milling metals? If so, please state how long 
and the extent of your experience. 

Ans. I have used milling-cutters for twenty-three years on sew- 
ing-machines and gun work and buiiding Stevens’ patent vises and 
brass work of various descriptions. 

Int. 4. What is your opinion as to the questions whether it would 
be practical to mill metals with rotary cutters like or similar to 
those now shown you, marked “ ¢ ‘omplain: ints’ Exhibit Defendants’ 
Cutter” and “ Defendants’ Exhibit Stephenson Cutter No. 2” and 
“No.3” and “ Defendants’ Exhibit Corthell Cutter No.1?” And in 
giving your answer please refer to any exhibits you have used or 
prepared in relation to this question. 

Ans. I should consider the cutters marked Complainants’ 

204 Exhibit Defendants’ Cutter practical to mill either iron, steel, 
or brass, as well as leather. Defendants’ Exhibit Corthell 
Cutter No. 1 is equally suitable for milling metals or leather. De- 
fendants’ Exhibit Stephenson Cutter No. 2 ‘is also practical for mill- 
ing metals and leather. This has a dr: awing cut, and we frequently 
have cutters made in that way for milling iron and brass. Exhibit 
Stephenson’s Cutter No. 3 is substantially the same as No.2. The 
cutter I hold in my hand I have used on ‘willing a fine piece of cast 


-jron, which I now produce, having given this as severe a test as | 


should give any cutter, running it at about ninety revolutions on 
a Brown & Sharpe milling mac ine, feeding automatically with the 
fine feed, which I should use for producing work of like ‘character. 
J will further say that this slot was made with one cut. 

2U0—63 
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(The cutter last referred to and the milled iron here put in evi- 
dence by defendants’ counsel and marked respectively “ Defendants’ 
Exhibit Eppler Cutter, E. H., spe°’l exam Lo and “ Defendants’ 
Exhibit Fppler Milled Bar, E. H., spec’l exam’r.”) 


Int. 5: Please state whether or not the rotary speed of the cutter 
and the feeding movement of the bar being milled, as stated in your 
last answer, were the usual speeds given to the cutter and the article 
being milled when using other kinds of cutter that are usually em- 
ployed in) Thi achine shops. 

Ans. It was the usual speed for that size of cutter, and the feed 
was as fast as would produce work without a waving surface, both 
being the same as I should give in using other kinds of cutters for 
producing similar work. 

Int. G. What, in your opinion, would be the feasibility of milling 
with the cutter marked “ Defendants’ Exhibit Eppler Cutter” all 
the various metals that are milled in machine shops? And in 
answering this please refer to the matter of speed with which it 
might be driven and the feed motion of the material being milled. 

Ans. With the proper speed generally used on a cutter of this 
diameter it will give as good satisfaction, with a proper feed of the 
work and skill of the mechanic, as any cutter used to-day in ma- 
chine shops. 

Int. 7. What is your opinion, based upon your experience, as 

regards the thin ridge at one side or end face of the several 
205 cutters to which your attention has been called and which 
is shown and marked “1” in the Exhibit Orcutt Patent of 
1S8l—that is, ts it or not unusually high according to its thickness 
of base, and have you or not seen other cutters having ridges or 
teeth formed to cut groves as deep and narrow as this would cut? 

Ans. I do not think it unusually high. I have seen cutters hav- 
ing ridges or teeth formed to cut. deeper than this—deeper in pro- 
portion to their thickness. I have seen these in practical operation 
in the factory of D. Whittemore, at W ollaston, for the purpose of 
cutting a groove for the knife in a Varney peg- box. 

Int. 8. What is the practical height of the thin lip on any of 
these cutters above the point where it would break, if it was sub- 
jected to sufficient strain to break the lip? In other words, would the 
breaking point be above or below the top of the small ridge or 
bead 7 | 

Ans. I should say in practice the majority of the breaks would 
be above the top of the ridge. The highest lip of these cutters is 
one-sixteenth of an inch; the lowest, one thirty-second of an inch. 

Int.9. Have you or not, during your experience in shoe machinery, 
familiarized vourself with the practical operation of rotary cutters 
when used in trimming shoe soles ? 

Ans. | have never he ld a shoe up to a cutter; but I have trimmed 
str) ips ol leather, and have devoted a great nfany hours to seelng 
machines in practical operation, in the hands: of operators, for the 
purpose of IM prov Ing the machines and cutters 

Int. 10. Are you familiar with the cutters wert and sold by the 
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Busell Company, the complainants in this suit, and with those made 
and sold by F. M. Stevens & Co., the defendants in this suit; and, 
if so, how is the backing off or clearance upon the top of the molded 
teeth produced by each in their cutters. 

Ans. Lam. The Busell cutter has its clearance produced by bend- 
ing back the teeth eccentric to the center. The Stevens cutter has 
its cle.rance produced by the well-known method of the eccentric 
former or cam shape, which, in my opinion, is the most mechanical! 
way of producing clearance on a cutter—that is, the cutter being 
first molded as a circle, then spaces cut to form the teeth, and then 
the top of the teeth are cut eccentric by the use of a molding tool 

worked by a cam, as stated. 
206 Int. 11. In your opinion, does or not the peripheral or 
molded face of the teeth of these cutters act or serve as a 
guard when trimming shoe-sole edges by holding a shoe in the hand 
and pressing the same against the cutter? And please state your 
reasons for the opinion you may give. 

Ans. They do not. As the cutter is ground away it shows less 
and less width of tooth at every operation of grinding, and it is a 
well-known fact that they have been ground, in hundreds of in- 
stances, so that the face of the tooth is not thicker than one sixty- 
fourth of an inch, which will show that as there is no guard left, if 
there ever was one, it depends upon the manipulation by the oper- 
ator, as the speed of the machine or cutter, as I understand, is 
seven or eight thousand revolutions per minute. There being sixteen 
teeth in each cutter, it will be seen that about two thousand blades 
will strike the edge per second, and to prove there is no guard a 
piece of leather can be severed in twain by continuing the cutting 
through the center of it. As I understand, a gnard is something to 
guide the work,so that it cannot be injured by an unskilled work- 
man. 

Int. 12. What is the angle of the front flat face of the teeth of 
these cutters as they are ground by workmen when in practical use, 
so far as you have observed ? 

Ans. The angle will vary, and the variations will be as numerous 
as the different operators who grind the cutters, some being ground 
ahead of the center and some back of the center. 

Int. 13. How is the cutter marked No. 12, M. C., in figures and 
letters, on the hub, and by tag “ Defendants’ Exhibit Worn Cut- 
ters,” ground on the front of the teeth? Are they ahead of the center 
or back of the center? 

Ans. They are about a sixteenth of an inch ahead of the center, 
which is the reverse of being hooking. 

Int. 14. Please examine the cutters shown you, marked Com- 
plainants’ Exhibit Busell Cutter (Orcutt Patent of ’81),” and state 
whether the rake of the front of the teeth is alike in the two cut- 
ters—that is, whether the teeth are hooking to the same extent in 
the two cutters. 

Ans. They are not exactly alike. 

Int. 14a. You will observe on the front face of the teeth in 
207 _ these cutters two angles, an upper and shorter one, which is 
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nearer a radial line, and a lower and longer one, which is 
more oblique to a radial line, and which undercuts the upper and 
shorter angle. Whiat is the object or benefit of the longer and 
undercutiing angle or face of the teeth ? 

Ans. The object is to facilitate the grinding of the face of the 
tooth or cutting edge, thereby showing less surface to be ground by 
the = ry wheel. 

Int. Taking the cutters of this kind which you have seen in 
use by a Bir we operators, how would the front face of the tooth as 
they ground it compare with that shown in the exhibit cutters in 
question ? Would the upper front face be more or less hooking than 
these under consideration ? 

Ans. I should say in nine cases out of ten the operator would 
grind it so that it would be less hooking than the cutters inquired 
about. 

Int. 16. Please examine the eutters now shown you, marked “ De- 
fendants’ Exhibit Corthell Catter No. 1” and “ Corthell Cutter No. 
2,” and state whether or not the teeth are hooking or the reverse, 
and your opinion as to their adaptability to trimming shoe soles ? 

Ans. I find that they are a sixteenth of an inch the reverse of 
being hooking. ‘There is no doubt of their practicability for the 
purpose of trimming shoe soles. I think they will do the work 
equally as well as any cutter exhibited to-day. 

Int. 17. What difference, if any, do you discover in the matter of 
the guard upon the outer or end face of the teeth, if such a thing 
were possible, between the cutter now shown you and marked “ Com- 
plainauts’ Exhibit Old Busell Cutter” and the cutter marked “ De- 
fendants’ Exhibit Corthell Cutter No. 2,” and “ Defendants’ Exhibit 
Corthell Cutter No. 3” and “ Defendants’ Exhibit Rounds’ Rand and 
kdge Cutter,” “ Defendants’ Exhibit Worn Cutters” and the cutters 
merked “Complainants’ Exhibit Coté Cutter (Knight’s patent),” ex- 
cept that there is more or less extent of peripheral nee upon the 
teeth of these various exhibits ? 

Ans. Bg whatever; as I claim, there is no guard. 

Lint. How do the teeth in these various cutters remove the 

: = ‘lus leather from the edge of the sole when they are triin- 
ming the same—that Is, speaking as a mechanic, how do they 
act upon thesole? Do they shaveoff theleather? Do they beat 
it off by their violent contract with it, or how do they remove it, 
and what is the sh; ape or condition of the s surplus leather when re- 
moved by the cutters? Please describe it just as you would to an- 
other mechanic. 


Ans. By the rapid contact of the teeth with the leather they 


HS 


scrape itoff, It resembles a mixture of fine dust and sawdust. 


(Adjourned. Examination of this witness to be resumed Monday, 
Mareh 16, 1885, at 10 o'clock a. m.) 


Boston, March 16, 1885. 
Direct examination resumed: 


Int. 19. Please state whether you know of any reason except con- 
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venience of grinding, as stated by you in a former answer, why the 
narrow, oblique slot in complainants’ cutters, such as those marked 
“Complainants’ Exhibit Busell Cutter (Orcutt patent of ’81,”) is 
carried a considerable distance below that portion of the other angle 
of the front face which is next the cutting edge? 

Ans. For the purpose of bending back the teeth so as to get the 
clearance for the cutting edge. The cuts coming nearer to the cen- 
ter, making the stock between the cuts narrower, allow the opera- 
tion of bending to be formed more readily. 

Int. 20. What has been the practice,so far as your experience has 
extended, in regard to forming the front face of the teeth of milling- 
cutters, either with or without rake ’” 

Ans. That is notional with the different mechanics, one claiming 
that a hooking or raking cut will make smoother work than if slant- 
ing the other way, and others claiming that a scraping cut will 
make the smoothest work. 

Int. 21. What has been the practice of the manufacturers—that 
is, Brown & Sharpe—in the manufacture of the cutter known as the 
“ Brown” or “ Brown & Sharpe ” patent cutter. Have they been 
made with the teeth hooking or the reverse, and have they been 
uniform or various in that respect? In answering this question 
please refer to Defendants’ Exhibit “ Brown Gear Cutter No. 2,” 
Complainants’ Exhibits “ Milling Cutter,” “Brown Patent Gear 
Cutter,” “ Brown and Sharpe Milling Cutter No. 1,” and “ Brown and 

Sharpe Milling Cutter No. 2.” 
209 Ans. The gear cutters are generally on a radial line; all 

that [ever saw were that way. The “ willing-cutter” is a 
little forward of the center—that is, a little reverse of hooking. The 
“ Brown & Sharpe Milling Cutter No.1” I find is five thirty-seeonds 
ahead of the center or reverse from hovking. The“ brown & 
Sharpe Milling Cutter No.2” I find nearly on a radial line. The 
“Brown Patent Gear Cutter” is the same as the “ milling-cutter” 
that I have spoken of. 

Int. 22. Suppose it was old and common to trim sole edges with 
rotary cutters like those now shown you marked “ Complainants’ 
Exhibit Old Busell Cutter,” “Complainants’ Exhibit Coté Cutter 
(Knight’s patent),” “ Defendants’ Exhibit Rounds’ Rand and Edge 
Cutter,” and “ Defendants’ Exhibit Cutter, Corthell Patent No. 
207,395, August 27, 1878; that it was also old and common to trim 
sole edges with hand tools like “ Defendants’ Exhibit Snell & Ather- 
ton Cutter” and “Snell & Atherton Cutter No. 2,” and that it was 
common to make cutters with a molded upper or outer face of the 
teeth and having a flat front face for grinding like “ Defendants’ 
Exhibit Brown Gear Cutter No. 2” and “ Complainants’ Exhibit 
Brown Patent Gear Cutter,’ would there, in your opinion, be any 
invention in producing a cutter like “ Complainants’ Exhibit Busell 
Cutter (Orcutt patent of ’81)?” 

Ans. No; I do not see anything new or novel, excepting the bend- 
ing back of the teeth for the purpose of clearance, as any mechanic 
could make a cutter to any desired shape of the boot edge from 
either of the old cutters exhibited to me. : 
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Int. 23. Supposing it had been old and well known before the 
date of Orcutt’s alleged invention to bend back the teeth in trim- 
ming tools like “ Defendants’ Exhibit Snell & Atherton Cutter ” to 
produce clearance, would there, in your cpinion, be anything new 
or novel in produc ing clearance in cutters like those marked “ Coin- 
plainants’ Exhibit Busell Cutter (Orcutt pat. of ’81)” by bending 
back the teeth ? 

Ans. No; there would not. 

Int. 24. Why, in your opinion, is there a bevel at the teeth on the 
rand-lip side of the cutter marked “ Defendants’ Exhibit Snell & 
Atherton Cutter? 

Ans. The blanks being got out in quantities, it 1s necessary to 

grade the m as to thickness, according’ to the thickness of the 
210 = sole edge on which they are used. After molding the cutter 

if there is left a surplus stock on the rand-lip side it is 
removed by bevelling the tool on that side. The same thing, 
practically, is shown in the manufacture of the rotary cutters, as 1s 
shown by comparison of “ Defendants’ Exhibit Eppler Cutter ” with 
“ Complainants’ Exhibit Defendants’ Cutter.” The blanks are made 
of a uniform thickness of three-quarters of an inch and the extent 
to which the sleeve-like hub extends from the guard side of the 
cutter is determined by the thickness of sole which the cutter is 
formed to trim. 

Int. 25. Is there, in your opinion, anything unusual or anything 
requiring more than ordinary skill in forming the rand-cutting lip 
at one side of sole-trimming cutters with a sufficiently sharp top to 
enter between the sole and upper ? 

Ans. No; as it is easier to turn up a straight face than to have 
a beveled face. The rand lip or ridge is not unusually thin consid- 
ering the work it has to do, which 1s demonstrated in the “ Defend- 
ants’ Exhibit Worn Cutters,” where the rand lip is almost worn away 
and yet is sufliciently strong for the work it does. 

\NDREW EPPLER, Jr. 
\itest: EUGENE HUMPHREY, 


Special Examiner. 


Deposition of Jacob P. Thompson. 


Present: J. E Maynadier, of counsel for complains a: hws 
Porter, Esq., of counsel for defendants. 


308TON, April 1, 1885. 


Direct examination by T. W. Porter, ws of scanned for 
defendants: 


Int. 1. Whatis your name, age, residence, and occupation ? 

Ans. Jacob . Thompson; 44; Brockton ; shoemaker. 

Int. 2. low long have you w orked at the business of shoemaking? 

Ans. — vears. 

Int. 3. Are vou familiar with that braneh of the business which 
relates to the finis hing of boot and shoe edges ? 

Ans. Yes, sir. 
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211 Int. 4. Please examine the things now shown you and re- 

spectively marked Def’ts’ Exhibit Dunham Edge Cutter, 
Complnts’ Exhibit Hand Plane, Def’ts’ Exhibit Hazard’s Improved 
Dunham Edge Cutter, Compl’nts’ Exhibit Coté Cutter, Knights’ 
patent; Compl’nts’ Exhibit Rounds’ Rand and Edge Cutter, Com- 
pl’nts’ Exhibit Old Busell Cutter, Def’ts’ Exhibit Thompson’s Rand 
& Sole Edge Trimmer, and Def’ts’ Exhibit Cutter, Corthell pat. No. 
207,395, Aug. 27, 1878, and state whether or not you are familiar 
with and have used a part or all of them in the business of trim- 
ming sole edges. 

Ans. I have used the whole of those. 

Int. 5. Have you used and are you familiar with the use of cut- 
ters like those now shown you, marked Compl’nts’ Exhibit Busell 
Cutters, Orcutt pat. of °81? 

Ans. Yes, sir. 

Int. 6. Is it practical in trimming shoe soles with cutters like 
those last named to take out the rand with the rotary cutter only? 

Ans. No, sir. 

Int. 7. What rotary cutter, if any, have you ever seen or used 
that will take out the rand at the same time that-you trim the edge 
of the sole? 

Ans. The old Busell cutter comes the nearest to it. 

Int. 8. How was the rand-cutter arranged in the old Busell cutter, 
and how different, if in any respect, from the rand-cutter, so called, 
in the Orcutt patent? 

Ans. This old Busell cutter was on 9 hollow shaft, and there was 
a spindle went through it and the rand knife was attached to that 
spindle. It was not stationary; it would yield according to the 
thickness of the rand. The rand-cutter moved sideways, independ- 
ent of the rest of the cutter. 

Int. 9. Please examine the catalogue now shown you and state 
whether or not the parts represented and marked as follows in said 
catalogue—112, on page 26; 113, 114, 116, and 117, page 27; 118 
and 119, on page 28; 122, 132, and 133, on page 29, were employed 
in the old Busell cutter as used by you. : 

Ans. Yes, sir. 


(The catalogue referred to is now put in evidence and marked 
Defendants’ Exhibit Complainants’ Catalogue, W. A. C., sp’l ex’r.) 


212 Int. 10. Winat was the quality of the work performed and 
the convenience to the operator in using cutters like Com- 

pl’nts’ Exhibit Coté Cutter, Knights’ patent, as compared with the 
Orcutt cutter? ; 

Ans. Well, about all the difference is the Orcutt cutter there cuts 
a bead. ' 

Int. 11. How was it customary to sharpen the Coté cutter, just 
inquired about, upon the tup edge or the front edge uf the teeth? 

Ans. I used to sharpen mine on the front edge and on top. 

Int. 12. In using the Orcutt cutter, what is the practice with 
operators, so far as you have observed, in the matter of grinding or 
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forming the front flat face of the teeth? Do they have them hook- 
ing or the reverse or on a radial line? 

Ans. On a radial line. 

Int. 18. Please examine the cutters markéd Defendants’ Exhibit 
Worn Cutters, and state whether the two marked upon the hub, 
No. 5 and No. 11, are or not worn away more than is usual in the 
use of such cutters. 

Ans. No, sir. : 

Int. 14. How would cutters worn away as much as those are work 
compared with new cutters like Compl’nts’ Exhibit Busell Cutters 
(Orcutt pat. of ‘S1)? 7 

Ans. | think the one marked No. 11 works better than a new 
one. [think the No.5 makes a finer edge than a new cutter will 
rriikKe 

Int. 15. Please state whether, in your opinion, the so-called Orcutt 
cutter can take out the rand to any greater extent when trimming 
the sole edge than it can be taken out with Exhibit Hand Tools, 
about which you have testified. 

Ans. No, sir. 7 

Int. 16. Please state whether you have used in trimming sole 
edges the three cutiers respectively marked és follows: Def’ts’ Ex- 
hibit Corthell Cutter No. 1, Def’ts’ Exhibit -Corthell Cutter No. 2, 
mnd Def'ts’ Exhibit Corthell Cutter No. 3: atid, if so, state which of 
the three is the better cutter—that is, which will perform the best 
work ; also which is the second best, if there is any second best, and 
Write t is thre Poor st. 

Ans. Lhave. No. 2 I have done the best job with, and No. 1 the 

next No. » call the poorest, 


213 Int. 17. Judging from your experience in the use of cutters, 
do you believe there is any advantage in having the teeth 


hooking for sole-edge trimming ? 
int. 1S. Ilave you done any trimming or made any experiments 
tromnming with Detts’ Exhibit Colt’s Armory Cutter No. 4; and, 


how did they operate for trimming the edges of soles? And 
i see any work done with them please indicate the same. 
ins. Yes, sir: bere isan edge that I trimmed with that cutter. 
They operated very good : 


The shoe produced is put in evidence and marked Defendants’ 
x! DL Phompson soe, W., A a spl ex'r.) 


Int. 19. Please state whether or not this sole edge as trimmed with 
the Exhibit Colts Armory Cutter No.4 is a well-known form of sole 


Ans. Yes, sir. ' 

Int. 20. What is the quality of the work,.in your judgment, as 
done on the |] hompson shoe by the Colt’s armory cutter No. 4? 

\ns. Well, where it hasn't been tampered with I call it good, 
fair, medium work by lam pering I refer to the place on the black 
eile where thy stitelh wheel has broken the rand up. 

Int. 21. Please examine the cutter now shown you and state 


ee 


ae ee ee 
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whether you have ever trimmed a shoe-sole edge with it ; and if any 
shoe so trimmed by you is present please indicate which. 
Ans. Yes, sir; this is an edge I trimmed with it. 


The cutter produced is put in evidence and marked Defendants’ 
Exhibit Stephenson Molding Cutter, W. A. C.,sp’l ex’r, and the shoe 
is put in evidence and marked Defendants’ Exhibit Thompson Shoe 
No. 2, W. A. C., sp’ ex’r.) 


Int. 22. What was the operation in a mechanical sense of this 
Exhibit Stephenson Molding Cutter? Does it or not work with a 
reasonable degree of convenience and efficiency in trimming sole. 
edges? 

Ans. Yes, sir. 

Jnt. 23. Judging from your experience in the use of the Orcutt 
cutters when new and when worn away to the last stages of their 
use, what is your opinion about the top of the cutter acting as a 

guard to gauge the depth of the cut? 
214 Ans. I don’t think it acts as a guard. ‘The cutter rurs the 
best when about three-quarters worn out. 

Int. 24. Please state whether or not it is feasible for the operator 
to make any depth of cut or to gauge the depth of cut by the way 
he holds the shoe. : 

Ans. He could cut as deep as he likes if it was clear through the 
sole. 

Int. 25. Please examine the shoe now shown you, marked De- 
fendants’ Exhibit Corthell Shoe No. 12, and state whether or not the 
upper portion of the sole removed from the right-hand side thereof 
correctly represents the amount of rand usually removed before 
trimming the edge with the Orcutt cutter . 

Ans. Yes, sir. 


(Noon recess.) 


Int. 26. Please explain as fully as you can the quality of work 
that could be trimmed with the Exhibit Thompson Sole and Rand 
Edge Trimmer, and how would such work compare with the work 
done by the Orcutt cutter. 

Ans. All the advantage the Orcutt cutter has over this is the bead. 
This will do as good work as the Orcuttcutter. It has an advantage 
over the Oreutt cutter with setting the gauge and having the gauge 
at any thickness you like. 

Int. 27. Was it or not customary to use this cutter with the guard 
locked in position for a given thickness of sole and in some cases to 
use it with the guard supported by a spring but not locked ? 

Ans. It would be the most practical to use it with a spring. 

int. 28. When it was used with a spring did the spring effect the 
trimming upon the fore part of the sole or upon the shank? And 
please explain just what the object of the spring was. 

Ans. That spring applied to the shank only. 

Int. 29. How was the cutter adjusted to give a uniform thickness 
to the fore part? . 


21—363 
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Ans. By setting that gauge—the slotted gauge atlached to the 
fixed collar of the Thompson trimmer. 
Int. 30. Please state whether or not you intended in your answer 
to Int. 26 to state that the Thompson rand and sole-edge trimmer 
could not be made to form a bead; and, if you did not so in- 
215 tend, please state whether or not that kindof cutter was used 
with or without a bead-forming rand-cutter. 
Ans. With bead 
Int. 3] ‘a ill or not the rand-cutter now in the Thempees rand 
ind sole-edge trimmer form a bead like that produced by the Orcutt 


cutter ’ 


Int. 52. Please state whether or not the Exhibit Thompson Rand 
and Sole Edge Trimmer forms what is known to the trade asa 


Ans. Yes, sir 
Int. 33. lave you ever done first-class trimming and trimming 


upon first-class work with the Thompson rarid and sole-edge trim- 
luer ind, if so, when and where, “us hear as you Can state ? 
ins. Yes, sir: at M.C. Dizer’s, East Weymouth. 1 trimmed work 


ver after the Busell machine in the year 1875 
Int. $4. What effect does tine have upon the finished edges of shoe 


soles’ Will it remain the same in appearance or will it gradually 
ASsstime an appearance of } nieriority of fini sh t 

Ans. Well, | hardly know how to answer that. Most anything 
will get shop-worn, vou know. 

Int.3o. What are the facts about trimming sole edges with rotary 
cutters ls it or not common to form creases or marks on the bot- 
tom in the act of trimming—that is, such niarks as are shown on 

‘toms of the shoes now shown you and.marked Exhibits Cor- 
Shoes | Zand No. 5? 
\ ) cs r 


but. ob. Is it considered anything unworkmanlike or detrimental 
uses Like these to be made on the bottom of the shoe in the act 


i} 
a . 
' oO, § 
| Does o1 it the bottom finishing by the buffing rolls or 
r abrasive material remove these creases ? 
\ns. Yes, sir; they can finish the bottom without disturbing the 


Some prefer it that way because the balance of 

the b ttom of the shoe can be removed without break- 

ba gr lhe pr prictor of the shop where l am now working, 
Ldmund White, Holbrook, prefers it that way. 

Int. SS. What etfeet does time h: ave upon ‘sole edges that 

ve been trimmed but not blacked or set? Will the edge 


remain as smooth for any great length of time after trimming as if 
; ' Att) | 
Ans. No, sir; they will dry and fuzz up. 


int. 34. Have they or not sueceeded in making any better sole 
dges with the use of the Orcutt cutter than were made by other 
rotary cutters before the introduction of the Orcutt cutter ? 


‘ 
; 


i ae 
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Ans. No, sir; I don’t think they have. 
(Cross-examination waived.) 


Attest: WM. A. COPELAND, 


Special Examiner. 


J. P. THOMPSON. 


Deposition of Richard Stephenson. 


Boston, April 3, 1885. 


Direct examination by T. W. Porter, Esq., of counsel for 
defendants: 


Int. 1. What is your name, and have you previously testified in 
this case ? 

Ans. Richard Stephenson; I have. 

Int. 2. Please examine the tool now shown you, marked “ Defend- 
ants’ Exhibit Stephenson Moulding Cutter, W. A. C., spec’l ex’r,” 
and state whether you have seen the same before; and, if so, what 
you know about it. 

Ans. I have seen the same cutter befure. I made this cutter my- 
self. I made it thirteen or fourteen years ago to make circular wood 
mouldings for circular windows of buildings. When I made it I 
was working for William Barbour, of Lawrence, who wanted some 
circular wood mouldings for patterns for castings for machines. 
Afterwards it was used to make circular mouldings for windows. I 
used it myself for making mouldings for patterns, and so did Bar- 
bour, who made his own patterns. It was used whenever wanted 
— the year and a half that I worked for Barbour. 

Int. 3. How did it happen that this cutter came into your posses- 
sion afer its use by Barbour? 

Ans. Barbour died about seven vears ago at Lawrence. 
217 His wife sold what machinery and tools were salable. This 
cutter had been superseded by rotary moulding machines, 

and I took it and have had it ever since. 

Int. 4. Was this cutter entire, or were any of the parts lost when 
you obtained it about seven years ago, as stated ? 

Ans. When I got this cutter there was only one cutter left in it. 

Int. 5.. Have you replaced the three cutters that were missing ? 

Ans. I have replaced tiem myself. 

Int. 6. Whieh of the four blades now in the cutter, if either, is 
the one that was in it when you obtained it about seven years ago? 
Ans. The original one is marked with the numeral “2” twice. 

Int. 7. Is that bli ide marked “2” one which you made when you 
first mae the cutter 

Ans. That I can’t (a we had to replace the cutters when 
they broke. 

int. 8. Has there been any change } in the form of the stationary 
guards formed upon this cutter, except that produced by use, since 
you made it? 

Ans. Not to my recollection. 


‘ 
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Int. 9. How were the blades sharpened—that is, upon what part 


of them was the sharpening performed ?- | 
Ans. Right on the front of the blade. : 
‘Int. 10. By the front of the blade do vou mean the end, so to 


speak, where the cutting part is transverse to the molded periphery? 
Ans. ! do: that is the way they were ground in sharpening. 

Int. 11. How did this rotary cutter perforth its work in moulding 
wood—that is, what was the quality of the work it produced ? 

Ans. It performed its work first-class. 


It is agreed that the flat dise attached to the tag with the cutter 
is been applied to the cutter for the purpose of trimming “ De- 
lants’ Exhibit Thompson Shoe No. 2,” and was not used with the 
ter for the purposes testified about by this witness.) | 
RICHARD STEPHENSON. 
EUGENE HUMPHREY. 


a 
* 
* 


LA . Depo ation of Kk. M. SlevAns. 


87 STON, February 23, LSS5S. 


Direct examination by T. W. Porrer, Esq., of counsel for de- 


- 
. 
YE 


What is vour name, age, residence, and occupation ? 
Ane. Frank M-Stevens; 38 years of age;, No. 3 Huckins avenue, 


Int 2 Hew long have you been engaged in the occupation of 


Ane About twenty vears ‘ . 

| During what portion of that time have you, if at all, been 
with the manufacture and use of rotary cutters ? 

(ns I have been familiar with the use of- rotary cutters for six- 


Ifow long have you been manufacturing cutters like that 


- Ter" " fiite anit ; 


ine | have been manufacturing cutters fer about seven vears of 


>. Please state whether or not during the sixteen years you 
» familiar with eutters, as stated by you, it has been com- 
to make entters with more or less rake or overhang to the front 


it has: varying in the rake from ,'; of an inch to 3 of an 
ihe one having ,’, overhang is for milling substance of great 


| leaving strength to the tooth as well as smoothness to 


. Ilave vou heretofore known of cutters like that now shown 


) marked “ Complainants’ Exhibit Old Busell Cutter ;” and, if so, 

ow x have you known them ? | 
ins. I have known suci: cutters about eight years, like this ex- 

hibit, but have known cutters similar to this for nine years. 3 


a 


age MMSE ig. 


FRANK M. STEVENS FET AL. 165 


Int. 7. Have the cutters you have known for about eight years had 
the same or about the same rake or overhang to the edges of the 
teeth as the exhibit ? 

Ans. They have been about the same. 

Int. 8. Suppose there was any benefit or advantage in giv- 

219 inga rake to the front face of the teeth, like that shown in 

“Complainants’ Exhibit Busell Cutter(Orcutt pat.,’81),” would 

the advantage be any different, any greater, or with any different 

results than is derived from the rake or overhang of the teeth in 
the “ Exhibit Old Busell Cutter?” 

Ans. There is no difference in the benefit or results. | 

Int. 9. Is there any difficulty whatever in milling metals heid 
in milling machines with milling-cutters having a rake or over- 
hang to the front of the teeth like that in said Exhibit Orcutt 
Cutter? 

Ans. There is no difficulty whatever. If there is any difference 
it is in favor of the overhanging teeth. 

Int. 10. Is there anything new or peculiar in the rake or over- 
hang to the front edge of the teeth in said Exhibit Orcutt Cutter, 
from what was well known and in common use before 1879? 

Ans. There is nothing new whatever. 

Int. 11. In so far as relates to the overhang or rake of the teeth 
of rotary cutters is there any difference in the result or benefit when 
employed in a cutter having teeth milled with a channel or space 
between them below the base of ail parts of the cutting portions of 
the teeth like that shown in Brown’s patent of 1864, or when em- 
ployed in a so-called ratchet-tooth cutter ? 

Ans. The benefit derived from pitching the tooth forward is it 
ean be driven faster, will cut freer, and make a smoother surface 
than one in which there is no overhang. There is no difference in 
benefit in the overkang when employed in the two kinds of cutters 
inquired about. 

Int. 12. Have you used cutters like the Exhibit “ Busell Cutter, 
Orcutt pat. of ’81,” in milling metal? If so, please state the kind 
of metal they were used on and the extent to which they were used 
and how they performed their duty ; and also if the cutters so used 
by you differed in any respects from these exhibits state the nature 
of the difference. 

Ans. I have used cutters like Plaintiffs’ Orcutt Cutter for milling 
Jessop’s cast steel, taking off duplicates from cutters like plaintiffs’ 
exhibit, on the face of molding tools. <As to the extent, I took off 
about six hundred molding tools from cutters like plaintiffs’, and 

they performed their work satisfactorily. There was no dif- 
220 ~—s ference, except in the configuration, which is old and well 
known in the Oreutt cutter. 

Int. 13. In your last answer you speak of Jessop’s steel. Please 
state whether it was high or low quality, hard, medium, or soft. 

Ans. It was high quality, medium soft, having been annealed in 
ashes over night only. 

Int. 14. Please state whether the anneaiing of tool steel in ashes, 
as stated in your last answer, is the usual way of preparing it for 
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working, or whether there are other ways of annealing it that render 
it easier to work 
Ans. Annealing it in ashes is not the proper way of annealing to 
make it soft and easy to work. Oneof the well-known ways of an- 
nealing steel to make it soft is by heating it in chareoal and allow- 
‘ne the ehareoal to become red: also the steel to become red hot and 
to be kept in an air-tight furnace until it is perfectly cold. That is 
annealing steel solt 
Int. 15. Please state the nature or kind of metal from which the 
retary cutters were made that were used by you in milling the Jes- 
steel «ly irpening tools about which you have testified. 
Ans. It was Bessemer steel, which cannot be hardened by any 
ther process except case-hardening, and was the same quality of 
steel now used in mmaking rotary cutters for trimming boot and shoe 


Int 16. What were the prices or difference in prices between Bes- 


r stee! d good cast steel, like the Jessop steel, at the time 
of your making tiose shaping tools, or what are the prices now 7 


ine (bout eleven cents difference in a pound, Jessops Wiis fi f- 
is a pound and Bessemer steel was four cents per pound and 

Mn the saine now 
It is agreed that the following copy of the affidavit given by this 
witness and used ata hearing on motion fora preliminary injune- 
titute a part of his testimon y-in-clief, but complain- 


soa . 3 
jects to all those parts of the affidavit which relate 
nities on motion for a preliminary injunction on the ground 
thy , €7 ’ > ww rtit ent or final ihe uring ) 


| Frank M. Stevens, one of the above named defendants, 


eal being duly «worn, do on oath depose and say that my age is 
thirty-seven years. I[ reside in Boston, and my occupation 
> machinist and manufacturer of boot and shoe machinery, in which 


« I have been engaged for the past nine years, and | am 
the firm of F. M. Stevens & Co 

it the Maw term of said court in 1882 a suit at law was brought 

met my firm by the above-named coinplainant for infringing 

tent of Crreutt, involved in the present suit. Said former suit 

wae for making cutters for the Corthell Company ; but it was never 


\\ e | was, in 1582, making cutters for said Corthell Company 
(lecar L. Noble came to me and wished me to leave said Cortliell 
page tO i ake cutters and other shoe machinery for 

ius ; immer Company, an las one of the reasons for my so 

y vod that he «new, as did Samuel N. Corthell, then pres- 

e had the legal right to make cutters such as were 
lint pending between said companies, and called 

it he wished to employ me and said Cor- 


Corthell Company into a compromise. I 

ng to make said cutters for the Busell Company, as did said 
- } | : : : : 7 

em, as stated in lis affidavit, which is now before 
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me, and in which I concur as true in all matters therein stated which 
relate to myself. 

During the negotiations between said Noble, Corthell, and myself 
in relation to our engaging with the Busell Company said Noble 
stated that it was a great mistake that the said Orcutt patent had 
not been taken out in my name instead of Orcutt’s, as I was the first 
one to get up the cutter. This was said in connection with my testi- 
mony which I had then given in the suit then pending between said 
companies on the Orcutt patent, in which suit I had testified that | 
made in August, 1878, cutters like the Orcutt cutter—that is, like the 
Brown and Sharpe cutter, but moulded to trim boot and shoe soles ; 
which testimony was not only strictly true, but I have every reason 
to believe and do believe tiiat I was-the original! and first maker of 
such a cutter; but I did not then believe and do not now believe 
that it constitutes a patentable invention, and hence I made no effort 

to patent it; but at the time of making said cutter the matter 
222 ~—s off patenting it was talked over by myself, said Corthell, and 

D. Whittemore, at whose shop we then worked, and we were 
all of the opinion that it had no novelty over the Browr and Sharpe 
cutter. 

As regards the consolidation of the Busell and Corthell Companies, 
as stated in the affidavit of O. L. Noble, it was generally favored for 
the reason then urged by said Noble that there was no protection ex- 
cept in the Oreutt patent, and that if the suit was tried on that pat- 
ent the whole cutter business would become public property, and 
that it was better to consolidate than have everybody who wished 
making sole-trimming cutters. 

Since leaving the Busell Company employ the firm of F. M. 
Stevens & Co. have been sued in this court by the Busell Company 
and our entire stock, machinery, and tools were attached, and a 
keeper was put in our place till we gave bond; but I am informed 
by our counsel that said suit has not been entered in court, but is 
marked “ non-entry.” 

As regards the statements made by Noble in his said affidavit in 
regard to employment given me by the Busell ‘Trimmer Company, 
| desire to state that, so far from my being benefited by the employ- 
ment by the Busell Company, they agreed to give me thousands of 
dollars’ worth of work, whieh they utterly failed to furnish, and that 
my firm and not said company have just cause of complaint in that 
behalf. 

Just before the Busell Company brought their last suit at law 
against us, which was returnable at the May term, 1854, of this court, 
as above stated, said Noble told me that he would resort to every 
mean, dirty trick that he could to break up our business; and one 
rank Woods, a director of the Busell Company, told us that unless 
my firm quit making rotary sole-tfimming cutters they would spend 
ten thousand dollars to fit up and make rotary seam-finishers such 
as my firm had an exclusive right to make under patents granted 


to William Y. Ober. 
FRANK M. STEVENS. 
Attest: EUGENE HUMPHREY. 
Special Examiner. 


168 THE RUCELI. TRIMMER COMPANY ET AL. VS. 


Stipulation. 


It is herebw agreed, subject to the appreval of the court, that Eu- 
. I] itiit rey ma ict “aS Speci il examiner in taking testiinony 
defendants in the above-entitled action. 


— . . , : 
Fridence { Defendants. lauken Belore M. Eugene Hlumphrey, Special 


hy ‘piiver 


Present: J. E. Maynadier, Esq., of ‘counsel for complainants ; T, 
W_ Porter. Esq.. of counsel for defendants. 


Dey yeition of Richard Sephenson. 
LosTon, February 23, LSS. 


Direct examination by T. W. Porter, Esq.,of counsel for de- 
. ~ 
‘janis 


int. 1. What is vour name. age, residence, and occupation ? 


ins. it ira Stephenson os years, Wollaston Heights ; ma- 


Int. 2. Please state how long you have worked at vour trade, 

where vou have worked, and the different branches of machine 
eas at whieh you have worked 

ins. Twenty-two years and over. I have worked in England 

America. The prin Tul towns are Lowe ll, Nashua, Lawrence, 


eston ; have worked on engine work, eotton and woolen ma- 
nery. boot and shoe ma bein rv, printing machinery, and tools. 
Int. 3. Please state the principal machine shops at which you have 
rheU this cou ry al d the classes of tools on which you have 


| ins. Nashua Iron and Steel Co., Whitehead & Atherton’s, of 
i | Pacific Mills. in Lawrence: Whittemore’s. and at Mellen 


; :, in Wollaston, and for F. M. Stevens & Co., in Boston ; have 
rorked on tools such as used in the shops, machinists’ tools, such 
ters, reamers,.and taps 
? int. 4. Please examine the two exhibits now shown you, 
224 ne marked Defendants’ Exhibit Milled Iron Bar, EF. H., 


Ox im) 6vone marked “ Defendants’ Exhibit Milled 


Parsi oit, EL, spee'l ex’r,” and state whether you have 
fore; and, if so, where and when and what you did 

‘ ' Tr ' Tis thy : ay 
l ha ween them before, on Saturday, the 21st of February 
t | where | work, at F. M: Stevens & Co.'s, these 

« t e*tii 

defen nis counss pw puts ine vidence the exhibits referred to.) 
5 <4 f riak ‘ c aivs ‘ xlittite how lj | you produce the milled 
pressions or chat which are marked-“1” and “2” in each? 


: +. * " ' > : " 4 | . . + , . . 
ind the eutters with which they were milled are before you, 
ense state which ones Lneyv are 


MR meee 


a 
aay 
: 


eu- 
ony 


cul & 


T. 


+ Meas 
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Ans. I cut the depression with the cutter. The depression No. 2 
in each of the exhibits was produced with this cutter (now intro- 
duced and marked “ Defendants’ Exhibit Stephenson Cutter No. 2”), 
and the depression No. 1 in each of the exhibits was produced with 
this cutter. (Cutter pointed out by witness now introduced and 
marked “ Defendants’ Exhibit Stephenson Cutter No. 3.”) 

Int. 6. Please state, if you know, of what metal or material these 
two exhibit cutters (Stepenson No. 2 and No. 3) are made. 

Ans. Made of Bessemer steel. 

lnt. 7. Please state the number of revolutions per minute made 
by these cutters in milling the Exhibits “ Milled [ron Bar” and 
“ Milled Composition Bolt.” 

Ans. Eighty revolutions per minute. 

Int. 8. What length of time was required in milling each of the 
channels in the Exhibits “ Milled [ron Bar” and “ Milled Composi- 
tion Bolt?” 

Ans. The rough milling took five minutes—that is, the “‘ No. 1 ”— 
and the smooth milling, the “ No. 2,” took four minutes. 

Int. 9. You speak of the No.1 grooves being rough and the No. 2 
smooth. Please explain, if you know, why one was rough and the 
other smooth. 

Ans. No. 1 was done on an old-fashioned milling machine fed by 
hand. The machine was almost worn out; that is the reason why the 

milling is rough. The No. 2 was done on an automatic 
225 milling machine or otherwise self-feeding machine, and what 
is called a first-class machine; that is the only reason. 

Int. 10. Which, in your judgment, is the more difficult to mill 
and the more trying to the tool, the composition or the iron? And 
state any reasons you have for your opinion. 

Ans. The composition. The reason of my opinion is the practi- 
cal experience I have had with both. 

Int. 11. Is there any practical difficulty whatever in milling 
metals with cutters like the Exhibits Stevenson’s Cutters No. 2 and 
No. 3? } 

Ans. No. 

Int. 12. Please state whether or not a Bessamer steel-cutter is 
equal, in point of strength and endurance in milling metals, to one 
made of first-class cast steel ? 

Ans. No; it is not equal. 

Int. 13. Please state whether or not you have seen shoe-sole 
trimming-cutters employed to shape, by milling, the ends of chas- 
ing tools of hard, high-quality steel, to be employed in shaping 
other cutters? 

Ans. Yes, sir; I have, and have done it myself. 

Int. 14. Please state whether, in your experience as a machinst, it 
has or not been the custom to make milling tools with more or less 
rake or overhang to the front edge of the teeth; and, if so, for how 
long a time. 

Ans. It is practical with all machinists to make the cutters with 
more rake; with a machinist that knows his business. 
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f : Bw if ive you ever had any ¢ xy rietice in cutting leather by 


machine \ned, if so, please state where and to what extent. 
ins Yes, « the Pacific mills,in Lawrence, covering wooden 
r for worsted-<pi! ny, and turning them off and‘tinishing them 
‘ tion muiievs for drivit cy machinery 


; le ditheulty whatever in cutting leather by 
' Tu) if y ord nay skill. 

Cutter now shown you, marked - De- 
fe ts | t Colts Armory Cutter,” in connection with the 
wen tt marked “Complainants Exhibit Busell Cutter, Oreutt pat. 

yl tf the re lative strength of the thin 

teeth in the two cutters, taking into considera- 

Lal whtolthe teeth and their thickness a the base. by 

, of the teeth in the Orcutt cutter is meant the 

r : ) j n the Colts \rmorys (cutter tliat | rtion of the 
t recessed side of the cutter 

ine | are the strongest cutters (witness ref rring to Orcutt 

itis agreed that the following copy ol the affidavit given by this 


citnpees and useiat hearing on motion for a Presirrirayary Injunction 


stitute a part tT 18S testimonv-ln chief.) 


1 i ir ote] henson, of (Juicy, Muss., bi lig daly sworn, do 
se and say that my age ts thirty-eight years and my 
tactinist | have for the past sixteen vears been em- 


tool-maker at Lowell. Lawrence. and Boston, Mass., and 


Neshoa, N. HL, a large part of my work during that period having 
king of retary cutters for use upon metal, wood, and 

primsts f Paris tor moulded cornices. 
L y this pertod the Brown and Sharpe rotary cutter, patented 
well known and extensively used, and, but for the well 


was patented, more cutters of that kind would 
During said s Xleen years it has been the com- 

1" rotary cutters of preat Variety of transverse 
i with teeth adapted to be sharpened by grind- 

by means of a small em r\ wheel or disk, 

san exhibit a rotary cutter, marked “ Defend- 


t Step! con Cutter, W. A. C.. N. P..” which I made 


Petw Pirie nad iourtech years ago, which is well adapted Lo 
rpwere vithout drawing the temper, by grinding the front 
Wit! ins erme;ry 7 sk, ana it lias beer thre practice 


7 > . : , . + /% ! *q* 
ie oF etitters ith tiint Wav Ssiliice sSinals solic emery 


} 2 
ise for sharpening cutter tools and similar PUrposes, 


r sto g them on the top, both methods of sharpening 

" en then practised. When cutters are made with 

“3 - between the teeth, like the Brown and Sharpe, the teeth 

in automatic machine, and when made like my 

‘ tL tin tter is beld in the hand to sharp n the teeth by such 


iit is noways difficult to do, and the grooves may be 


ene i gn Aa 


ell 
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cut deeper and deeper by such grinding, if desired ; and when 
227 ‘fine teeth are required it is the better way to form the teeth 

like my exhibit, but when coarse teeth or but few teeth, com- 
paratively, are required, it is the better way to form the grooves like 
Brown and Sharpe’s; but both methods have been equally well 
known for the time stated, though the Brown and Sharpe method 
is of comparatively recent date, it having been patented in 1864, 
while the other method is very old. 

Any person of the most ordinary skill in making rotary cutters 
can make a cutter of either kind of teeth to mould any outline that 
can be moulded if they only have a sketch, sample, or figure of such 
desired outline to be formed by the cutter to be made. 

lt having been common, as I am informed, for many years prior 
to Orcutt’s patent of March 1, 1881, now before me, to trim shoe-sole 
edges with rotary cutters, and the Brown and Sharpe cutter having 
been then known for seventeen years, and shoe-sole trimming tools 
having precisely the same transverse outline as that shown in said 
Orcutt patent having then been known for many years, as I am in- 
formed, there could be nothing required but the most ordinary shop 
skill to make a cutter like the so-called Orcuty cutter at the time of 
his patent. | 


Cross-examination by J. E. Maynapier, Esq., of counsel for 
complainants: 


Cross-int. 18. Why did you file or grind off portions of the top of 
the teeth in Exhibit Stevenson’s Cutters No. 2 and No. 3? - 

Ans. One was ground off, ground back,apd the other was not— 
No. 3 was ground off, No. 2 was not—to see if one would cut better 
than the other would, and we found that it made but a slight dif- 
ference. 

Cross-int. 19. Do you think that a clearance is essential in a mill- 
ing-cutter ? 

Ans. Yes, sir; it is. 

Cross-int. 20. How was the clearance obtained in that part of 
Stevenson’s cutter No. 2 which is farthest from the center on the 
hub side? 

Ans. There is no clearance. 

Cross-int. 21. Did you ever make rotary cutters for the defendants 
like Exhibits Stevenson’s Cutter No. 2 and No. 3? 

Ans. Yes: | have made cutters for them of that kind. 
228 Cross-int. 22. Please state how the tool is made which is 
used to turn the cutter blank before the slats are cut to form 
the teeth. 

Ans. The tool is made in a yise and formed up by a file. 

Cross-int. 23. About what are the dimensions of the steel used to 
form that tool ? 

Aus. The steel used to form that tool is half inch wide, inch and 
one-quarter deep, and hammered out at the end to any required 
width which is necessary to make the cutter. 

Cross-int. 24. As to the strength of the Exhibit Busell Cutter, 
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Orentt pat. of “S1, and Colt’s armory cutter, how do you think the 
haces of the teeth compare for stre neth 4 

Ans. The bases of the teeth are stronger in the Colt’s armory cutter 
than the Busell cutter in comparison with their width. 

(Crose-int. 25. Where.were vou working on the 7th of June, 1884? 

Ans. Working in Boston, for F. M. Stevens & Co. 

Cross-int. 26. How does the present Exhibit Stephenson Cutter 
differ from the one produced by you when you gave your affidavit ? 


And please state what vou know as to who made the present Exhibit 
Seal 


phen 
ins. There is no particular difference between this and the origi- 
nal, except that the eut on this does not extend quite so far around 


as on the original. | know where it was made, but the man that 
made it | do not know . 

Cross-int. 27. Can you tell from examining Colt’s armory cutter 
whether the two tl dye: which form portions of the teeth were both 
meant to torn grooves il the metal to be milled ? 

Ans. Yes: | ear hey are not both meant to form grooves, but 
st with the cutter they can make two grooves if they want to; but 
practically the cutter is made to make a mold. 

Cross-int. 28. Was not the smaller of the two ridges made to make 
a groove, in your opinion 

Ans. No: not by) itself it was made to make a Lroove, In com- 


bination with the other part of the cutter to form a shape. 


Int. 20 Please state how many cuts were made in each of the 
several channels shown in Exhibit Milled Iron Bar and in Exhibit 
Milled Composition Bolt—that is, how many times you went through 

them with thr milling-cutter. 
ya a} \nes ar COTMpPosition bolt No | was done at one cut. No. 
2 composition bolt was done at one cut. No. 1 on the iron 
niece was done atonecut. No.2 was doneat twocuts. The reason 
why we had to take two cuts on No , 4 the platen moved that we 
beael thy piece fast in atter we began Lo cul, and therefore we had to 


‘7? 


once more 


RICHARD STEPHENSON. 
Attest EUGENE HUMPHREY. 


Sj Me cial cram ine 2 


(It is agreed that the following copies of affidavits of Miiton L. 
Eddy and John G. Buzzell, taken on behalf of defendants for use at 
the hearing on motion for preliminary injunction, be introduced as 
their «ce posilions on final hearing. 

Also that defendants may introduce the following copies, taken 
from two afthidavits of O L.. Noble and one of Win. LD). Oreutt, given in 
behalf of complainants in the hearing on a motion for preliminary 
Injunction in suit of Busell Trimmer Co. et al. vs. and used 
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in the hearing on motion for preliminary injunction in this case, 
marked as Exhibits B, C, and D, respectively.) 
EUGENE HUMPHREY, 
Spec'l Exam’r. 


Deposition of M. L. Eddy. 


I, Milton L. Eddy, of Boston, Mass., do on oath depose and say 
that my age is forty-eight years. [Iam a member of the firm of Eddy, 
Walker & Co., successors to Eddy, Sherman & Co., manufacturers 
of and dealers in boot and shoe machinery, in which business I have 
been engaged for the past fifteen years. 

In 1880 my firm was engaged in making and selling rotary shoe- 
sole trimming machines and cutters under the Corthell patent No. 
236,145, dated Jan. 4, 1881. 

We made a few cutters without the rand lip, which was separate 
from the rest of the cutter, after which we made the cutter with a 
rand Tip, and also put a separate rand lip or cutter on the lower arbor, 
as shown in that patent. These cutters when made with a rand 
lip as part thereof are the same in all substantial respects as that 
shown in the Orcutt patent No. 238,303, involved in the present: 

suit. 
23 On the twenty-eighth day of August, 1880, the Busell 
Trimmer Company brought a suit at law against us on eight 
patents, one of which was the Tayman reissue No. 9075, and at- 
tached our stock in trade, tools, machinery, and all other prop- 
erty. This attachment we dissolved by giving bond. 

Said company then, on Dee. 30, 1880, brought a suit in equity 
against George E. Keith, one of our customers, on said ‘Tayman pat- 
ent for using said cutters bought of us, and in January, 1881, they 
brought another suit in equity on the same patent against F. E. 
White, another of our customers, for using the same cutters bouglit 
of us. We assumed the defence of both said suits in equity, and the 
suit against Keith was heard —a motion fora preliminary injunction, 
which was denied. | 

During this time and until May, 1882, said Busell Trimmer Com- 
pany spared no pains and seemingly left no means untried to bull- 
doze the public interested in shoe machinery into the theory and 
belief that said Tayman reissue patent controlled the right to make 
and use cutters like the Orcutt cutter, for both they and we made 
precisely the same cutter that the parties to this suit now make, 
and they notified the public and proclaimed on all occasions where 
the question arose that said cutters made by us were an infringement 
of said Tayman patent, and they then insisted and declared with as 
much vigor that all such cutters were controlled by the Tayman 
patent, as they now insist in pubkic that the Orcutt patent is the con- 
trolling patent in regard to such cutters. 

* The Corthell Company, after it was formed, acquired the Corthell 
patent and the cutter business which my firm had carried on under 
it, when the Busell Company brouglit another suit in equity against 
it on the Orcutt patent, in which suit both parties took testimony 
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which terminated Oct. 12, 1882, but the complainant never took re- 
butting testimony, but instead commenced negotiating for a compro- 
mise and intriguing to break up the business of the Corthell Com- 
pany by offering and paying higher wages to their skilled cutter- 
makers and salesmen than they were receiving, and finally by such 
means forced that company into a compromise and consolidation 
with a settlement +f said suit at law and the two suits in equity 

then pending on the Tayman patent and the sdit at law 
gainst Stevens ef al. and the said equity suit against the 
Corthell Company in the Orcutt patent as also an agreement 
not to prosecute any customers of any of said defendants who bad 


a 
ri 


sf 
: 


This compromise was an inequitable, unjust, and unfair transac- 
tion. brovelit about by the sharp practice of the Busell Company's 
managers in tampering and meddling with the affairs and work- 
men and emplovees of the Corthell Company; and it was only ac- 
rieseed in finally asa bitter alternative by reason of the superior 


“7 

finan means of the Busell Company, who threatened to hire off 
y help that the Corthell Company might employ, and also to so 

reiuce the price of cutters as to leave no profit thereon. 


land my partner, Mr. Walker, opposed said compromise to the 
tt, and sent a formal written protest against it as a stockholder in 
the Corthell Company for the reason stated in said protest, a copy 
whereof is hereto annexed, marked “ Exhibit A,” and beeause I was 


then and am now positive that the Oreutt patent, in view of the 
well-known state of the art when it was granted, was in fact-a fraud 
upon the public for the reason that it contained no patentable bov- 
alee ohaheves 

\ f the reasons urged in private by the Busell-Company’s 


| ‘or the compromise was that to try the suit om the Orcutt 
Peiieti. ki be to make that patent public property ; and thev > 
fre tted that the evidence taken would destroy the patent, 
red that the patent possessed no patentable novelty what- 


| have 1 ther interest in this suit. , 
MILTON L. EDDY. 
['xrrep Srates or AMERICA. 


DyserTrict or Massacnusetts, } 
f pineru of Suffolk. j 


a 
_— 
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Then personally appeared the above-named Milton L. Eddy and 


* 


made oath that the foregoing aflidavit by him subscribed 1s true. 


before me— 
EBEN HUTCHINSON, 
[SEAL.| . : Notary Public. 


boston, Jun 
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232 Deposition of John G. Buzzell. 


I, John G. Buzzell, of Lynn, Mass., being duly sworn, do on oath 
depose and say that my. age is fifty-four vears and my business the 
manufacture and sale of boot and shoe machinery, in which I have 
been engaged for the past fifteen years. Previous to that period I 
was engaged in using and operating other machinery involving the 
extensive use of rotary cutters. 

I have taken out upwards of a dozen patents on inventions of my 
own, a large proportion of which were for devices for finishing boot 
and shoe soles, and I am familiar with the art of manufacturing 
boots and shoes by machinery. 

It has to my knowledge been a common and well-known practice 
for thirty years to employ rotary cutters for forming irregular sur- 
faces of great variety of configuration of cross-section, the first use 
of such cutters having been for forming mouldings for architectural 
purposes in which cutters were and are employed which have very 
sharp ridges, deep depressions of all kinds of sitaple and compound 
curves and angles in their outline of cross-section, 

Since the introduction of the Brown and Sharpe patent cutter it 
has been common to form cutters with either open grooves, as 
shown in the Brown patent of 1864, or with grooves which did not 
extend below the roots or base of all parts of the teeth, as shown in 
the cutter now before me, marked “ Defendants’ Exhibit Stephen- 
son’s Cutter, W. A. C., N. P.” Either of these cutters can be sharp- 
ened by grinding the flat front face of the teeth with a small emery 
wheel, the only difference being that the Brown & Sharpe cutter 
may be ground either by holding it in the hand or by an automatic 
grinder, while the other kind is held in the hahd when being ground. 
The reason of making these two kinds of cutters is the tact that 
when fine teeth are deemed best and are formed in the cutter there 
is not room for the deep, open slots, as there is when less teeth are 
employed; but each kind of cutter has been equally well known for 
twenty years, or about that time. 

The art of trimming shoe soles by machinery dates back in 

935 = this country many years, but its greatest development has 

been in the last ten years, and doing several years it was 

claimed that all rotary cutters were controlled by the Tayman 
patent. 

In my opinion, based upon my experience as an inventor and 
mechanic and a user of rotary, cutters, and in view of the previous 
use and knowledge of rotary cutters of great variety for trimming 
shoe soles, among which are the Coté patent cutters, the Knights 
patent cutter, the Corthell cutter, the Tayman cutter, the J. H. Busell 
cutter, the Dunham shoe-edge plane, and others, there could be no 
invention and only the ordinary shop skill of an ordinary mechanic 
in forming on the face or periphery of a Brown and Sharpe cutter 
the outline shown in Orcutt’s patent of March 1, 1581, No. 238,308, 
for its outline or cross-section was for years before that time old and 
well known in shoe-sole trimming tools; its teeth and the grooves 
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or spaces between them are old and well known; and it performs 
nothing new, and it has for many years before the date of that patent 
been the most common practice to form any desired outline on the 
face of cutters having teeth either like the Brown and Sharpe cutter 
or like said Exhibit Stephenson Cutter. 

And if Oreutt could obtain a legal patent on that cutter, then any 
man can obtain a legal patent every time he forms a Brown and 
Sharpe cutter with a face which hi il not before been formed on that 
kind of a cutter. 

JOHN G: BUZZELL. 


Boston. June 7, 1SS4. 


[xirep STaATes OF AMERICA. 


District op Massacnuserts, ) . . ; 
County of Suffolk, ‘Sec | 
Then personally appeared the above named Jolin G. Buzzell and 
made outh that the foregoing affidavit by him subscribed is true. 
before ne— 
Sear. | WILLIAM A. COPELAN yD, 
Notary Public. 


74 Exninir B. 
Deposition of (Jscar L. Nohle. 


Oscar L. Noble, of lawful age, being duly sworn, says: 
| am superintendent of the Busell Trimmer Company, one of the 
complainants, and have been for over four years last past actively 
engaged in the manufacture and sale of rot: iry trimmers. 
| am familiar with all rotary trinmmers which have been used to 
<tent in this country, and have made the state of the art my 
nstant study since my first connection with the trin§mer business 
IS75,and have no doubt that I am fully cognizant of it. 


lam familiar with letters patent reissue No, 9073, dated leb’y 
lth, 1SS0 nd have carefully examined the original letters patent 
No. 156.790, dated March 11th, 1873, and the model jn the Patent 
(ifice on which ‘ch it patent was granted. 


| have also made an extreme ly full and careful search as to the 
ty of the cutters described in that patent, and have found noth- 
tending to show that a rotary welt knife of any. kind is not 
wholly new with Tayman, the original patentee. 
lhe most important features of the present rotary trimmer are 
tters; and these cutters are all made under the Tayman 
reissue No. 9075. In fact, all rotary trimmers now in use, 
except a very few, | feel very sure not over a cozen,in all, have 
rotary welt knives substantially the same in all respects as that 
eseribed in the Tayman reissue and represented in the.second, fifth, 
| sixth clauses of claim. 
in trimming sole edges by hand two tools are generally used, one 
called a rand or welt knife, the other an edge plane or knife. 
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Taking out the rand or welt is trimming off the upper corner of 
the sole between the sole and the upper.” Tayman’s machine is the 
first that I ever heard of which would take out the rand or welt. 

In practice these cutters are mostly made to trim both the edge 
and welt; but they are sometimes made separate—that is, one adapted 
to trim the welt only and the other adapted to trim the edge only. 
Our customers prefer generally to have the two combined in 
one cutter, but sometimes a customer will desire a separate welt 

knife. 
235 All our machines have rotary cutters, substantially the 
same as those referred toin the 5th and 6th clauses of claim of 
the Tayman reissue, and we have on several oceasions furnished our 
customers with rotary cutters which are adapted only for taking off 
the corner of the sole near the upper, as described in the second 
clause of claim. 

[ have no doubt that a rotary trimmer without a rotary rand 
knife is of very little value compared with ours having such a knife. 

About two months ago rotary trimmers were first put upon the 
market in infringement of the Tayman reissue, and the defendant 
Keith was the first to use such a machine, so far as I know or be- 
lieve. I saw him personally and told him that he was infringing, 
and that weshould be obliged to sue unless he stopped. I saw and 
carefully examined his machine—he had but one then (this was 
about eight weeks ago)—and saw on that machine a cutter in all 
respects substantially the same as that deseribed in the Tayman 
patent and represented in the second clause of claim. The rand 
guide marked “N” in the Tayman patent was used with this cutter. 

The machine was in use when | saw it. It had two horizontal 
shafts, one above the other. The rotary welt-cutter was on the lower 
shaft and the rotary edge-cutter on the uppet shaft. 

O. L. NOBLE. 


Unirep STraTes OF AMERICA. 


STATE OF MASSACHUSETTS, | 


Suffolk County, | oS. 


sjosToNn, Dec. 30, 1880. 
Personally appeared the above-named Oscar L. Noble and made 

oath that the statement above made and signed by him is true. 
Before me— 


[L. 8. | WILLIAM A. COPELAND, 
Notary Public. 


236 Exuipit C, 
Deposition of Oxcar L. Noble. 


Oscar L. Nose, of lawful age, being duly sworn, says: 
I have already made an affidavit in this case. 
The cutter marked “ Corthell exhibit Miter Cutter” is worthless 
for trimming sole edges even with the rand guide, which is attached 
to the same tag. 
23—d365 


? 
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A tool for taking out the rand or welt must necessarily consist of 
a cutter and a rand guide or guard, because the tool must be forced 
between the upper an d the sole, and the cutter would destroy the 
upper if it were not for the rand guide or guard. 

The rand guide is commonly a thin dise of met tal, such as is 
shown in Exhibit Corthell Miter Cutter and Oreutt 3, and performs 
always two duties: (#) it guides the shoe; (4) it prevents the cutter 
of the welt-trimmer from injuring the upper, consequently it is 
called both a rand guideand a rand guard. “Rand” means strictly 
the welt, but is commonly used to mean the upper surface of the 
sole near the « dge and next the Upper, and frequently ¢ o mean the 
angie included DS the upper surfuce of the sole and tlre outer sur- 
face of the upper 

Che Corthell Exhibit Miter Cutter is far tou thick for use with a 
rand guide as a welt-trimmer—full three times too thick—and it is 
certain that any man practically acquainted with the art of trim- 
ming shoe soles would know ata glance that that cutter is not 
adapted for use with a rand guide. 

lhe tool marked “ Pollard Exhibit Cutter” may posgibly trim a 
sole edge as a feat, but the cutter proper in that tool was never de- 
signed for any such use, and is practically worthless for such use. 

lt obviously could not be used at all with the rand guide, and the 
bottom cuard is also an important addition to it, so faras practical 
use is concerned. ‘The tool with these two additions 18 obviously 
oo ar . wholly different uses from those for which the cutter 
alone 1s idapted 

Mill ing-cutters for metal work are well-known, and the cutters of 

exhibits Corthell Miter Cutter and Pollard Cutter are mill- 
237 so ing-eutters. A few years ago I took great pains to examine 

“amp les 7 all milling-cutters then in use, and found a large 
variety of styles, but I could not find one with inclined eutting edges 
close up to the flat side of the cutter, as in Exhibits Oreutt 2, 3, and 
1 the | iVinanm cutter l* and the cutters used on the Busell and 
Corthell machines, with the exception of miter-eutters’ much like 
exhibit Corthell Miter Cutter, very much too thick for the cutter of 
a welt-trimmer, and never intended nor at all adapted for use as 
part of a weit-trimmer., : 

\ rotary cutter to be adapted for any practical use in: trimming 
welts must be so thin that its thickness added to the thickness of 
the rand guide will not make the tool too thick to enter between the 
Lp per and sol , ana this cutting edges must extend close .up to the 
flat side of the cutter which goes next to the rand guide and be in- 
clined towards the axis of the cutter. 

far as | know or believe, or have any reason to believe after an 
exhaustive investigation, Tayman was the first to make such a cutter 
ha tool 
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Exurnirt D. 


Deposition of William D. Orcutt. 


Wintiam D. Orcutt, of lawful age, being duly sworn, says: 


[ live in Boston, Mass., and am a machinist, and have been for 
over twenty years. I am and have been for over fifteen years fa- 
miliar with metal-working tools. 

‘Thre cutter shown me, marked Corthell Exhibit Miter Cutter, isa 
tool for mitering the edge of a piece of metal, and is properly 
shaped for this purpose. The tops of each of its teeth are formed 
of two surfaces which are at an angle to each other. The narrow 
surface near the cutting edge of each tooth serves to give the neces- 
sary strength to that edge, and is essential in a metal-cutter. 

I have known these miter-cutters just like the Corthell Exhibit 

Miter Cutter for many years, but I never knew or heard of 
238 such a cutter being used with a rand guide or anything like 

a rand guide or having an edge like the edge of a saw tuoth. 
In fact, the only saw-toothed cutters ever used for sawing metals 
are made of thin sheet steel and are saws and not cutters, and these 
circular saws for sawing metal, except when made of small diameter, 
have two surfaces on top of each tooth like the Corthell Exhibit 
Miter Cutter. 

The stock to be mitered is always a trifle narrower than the width 
of the cutter. 

I am familiar with the reissue patent No. 9075, dated Feb. 10th, 
1SSO, for machine for trimming the soles of boots and shoes, and 
understand the machine described in it. 

The cutter F® described in that patent is exactly the same as the 
small ridges on one side of the large cutter on Exhibit Corthell 
Machine. I mean the ridges which come next the rand guide— 
that is say, if you take off a thin circular slice from the large cutter 
in the Corthell machine, so as to divide the large cutter into two 
cutters, the thin slice next the rand guide will be the same tool in 
substance with the rand guide as the tool formed by the cutter F? 
and rand guide N of the Tayman reissue. These two tools will not 
only be the same in substance, but will be almost exactly the same, 
the only difference being that the inclined cutting edges of the Tay- 
man welt-trimmer are longer than in the slice from the Corthell 
machine-eutter, and that slice is cut down, as shown by the dotted 
lines marked a a in the drawing marked Exhibit Oreutt 1, herewith 
produced, which is a plan enlarged for clearance of that surface of 
the Tayman cutter F? which comes next the rand guide in Tay- 
man’s rotary welt-trimmer, the dotted lines showing one of the 
changes made in the cutter of the Corthell machine. 

This change is made in the Corthel! tool in order that the cutter 
may be more easily sharpened. 

A circular slice from the cutter marked Exhibit Orcutt 2, now 
produced, is exactly like the Tayman cutter F?, except the cuts 
marked a ain the drawing Orcutt 1. These cuts a @ were used in 
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tools for sole-edge trimmers made by the Busell Trimmer Company 
as e arly as IS7S 

I never knew of any tool substanti: ally the same as thé cutter F? 

of the Tayman patent before 1S78, and Lam very sure that 
239 no such tool was every used in metal-working, either sepa- 

rately or in one picce with another cutter—that ds, like the 
large eutter of Exhibit Corthell Machine or Oreutt 2. * 

Such tools, Tayman’s I, the large cutter of Exhibit Corthell Ma- 
chine, and Oreutt 2, are not fit for use in metal working, and the ‘'y 
couldn’t be used on soles without a rand gvuide., 

The operation of the rotary welt-trimmer of Tayman, by which I 
mean the cutter F2 and rand guide N, is exactly the same as the op- 
eration of the rotary welt-trimmer made up of arand gurde and that 
side of Oreutt 2 which comes next the rand guide, and is the same 
in substance as the Oper: ition of the rot: iry trimmer made up of the 
rand guide and that side of the large cutter of Exhibit ¢ ‘orthell Ma- 
chine which comes next the rand guide, but the latter -cuts out, of 
course, verv much less than the two former, for it, in fact, simply 
takes off the corner of the sole next the Upper, Inaking what 1s called 
a bead, beecanse the length of the inclined cutting teeth .is less than 
the length of the same teeth in Tayman I? and Oreutt 2 

The tool marked Pollard Exhibit Cutter cannot be used in metal 
work of any kind, and such tools are unknown in metal work, but 
the cutter in that tool is the same in substance as cutters | have been 
familiar with for many years for making chasing tools. It will be 
seen that the cutter in Pollard Exhibit Cutter is shaped on both 
sides as well as on its periphery, and it is clearly a cutter for metal 
work and not for trimming sole edges. 

A slice taken off that cutter would be nearer to the cutéer F2 of the 
Tayman welt-trimmer than the Exbibit Miter Cutter, but it would be 
substantially different from the cutter F* of the Tayiman trimmer, 
for one side of the cutter F° is flat and the other side beveled and 
toothed, while in the slice from the eutter of Poll: ird Exhibit Cutter 
the side corre sponding to the flat side of Tay man’s cutter I? is bev- 
elled and toothed ina manner peculiar to metal-working cutters, 
and never used, so far as I know, in cutters for sole edges. If you 
grind off that side of the cutter in Pollard Exhibit Cutter next the 
rand guide until it becomes flat and the teeth on that‘side are all 
ground off and then take off the slice, that slice, will be substantially 
the same as Tayman’s cutter T°, and if you combine tlie slice thus 
obtained with a rand guide you will have Tayman’s welt-trim- 

mer. 
240) As to the cutter in Pollard’s Exhibit Cutter, it is not like 
the ‘Tayman cutter, unless the side next the rand guide be 
ground off flat, and it is worthless for making chasing tools if it be 
so ground off. 

The welt-trimmer on Exhibit Corthell Machine is substantially 
the same in construction and mode of operation as the Tayman welt- 
trimmer, for both consist of a rand guide and a rotary cutter whose 
edges are inclined towards the axis of the cutter. The cutter in the 
welt-trimmer that was used in the first Busell edge trimmers, made 
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several years ago, had more than two cutting teeth. I myself saw 
a dozen or so of cutters which had more than two teeth each exactly 
like the teeth in the cutter of the welt-trimmer in the Corthell ma- 
chine, made in 1876 for the Busell trimmer, but for several years 
all the welt-cutters used in the Busell trimmer were, so far as I know, 
made with but two teeth, just like the welt-trimmer now produced 
and marked Orcutt 3, and I have myself made welt-trimmers for 
the Busell machine, of which Orcutt 3 is a sample. 

These welt-trimmers, Orcutt 3, are commonly used with the cutter 
Orcutt 5, but over a year ago | applied a welt-trimmer just like the 
Orcutt 3 to the lower shaft of a Busell trimmer, so that it took out 
the rand only without trimming the edge, and, moreover, it was on 
a different shaft from that which carried the large cutter. 

The teeth in Oreutt 5 and the teeth in the welt-trimmer of Ex- 
hibit Corthell Machine are exactly alike, and they both contain the 
inclined cutting edge of the Tayman cutter F?, but in addition this 
cutting edge is sharpened more on the side next the rand guide, and 
the teeth are not filed away like saw teeth, but are left as wide at 
the top as at the bottom, so that they may be ground oftener with- 
out destroying the cutter. 

These welt-trimmers (Oreutt 3 and that of Exhibit Corthell Ma- 
chine) contain every feature of the Tayman welt-trimmer with two 
improvements, both of which were made years ago for the Busell trim- 
mer. These two improvements are, first, the Tayman tooth 1s sharp- 
ened more on the rand-guide side, and, secondly, that the Tayman 
tooth is built out so that the edge may be resharpened oftener than 
is possible with the Tayman cutter F?. Exhibit Orcutt 4 isa cutter 

with four teeth, one of whic! is the Tayman tooth, the next 

241 the Tayman tooth with the addition of metal to make it the 

same shape as the tooth of Orcutt 3, the third the Tayman 

tooth sharpened more on the side next the rand guide, and the 

fourth the tooth of Orcutt 3, which is the Tayman tooth built up 

and sharpened more on the rand-guide side. 

WM. D. ORCUTT. 

District oF Mass.,! __. 

. “a » $8; 

Suffolk, j 
Boston, April 4, 1881. 

Personally appeared the above-named Wm. D. Oreutt and made 
oath that the foregoing aflidavit mace and subscribed by him is true. 

Before me— . 

[L. s.] “WILLIAM A. COPELAND, 
° Notary Public. 


Deposition of Alban Andrén. 
s08STON, April 13, 1885. 
Direct examination by .T. W. Porter, Esq., of counsel for 
defendants : 


Int. 1. What is your name, age, residence, and occupation ? 
Ans. Alban Andrén; 40; Beverly, Mass.; patent solicitor and 
mechanical expert. 


ee eee 
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Int. 2. What experience have you had, if any, in relation to the 
theory or practice of mechanics—of inventions and obtaining pat- 
ents thereon—and as a mechanical expert in patent causes? 

Ans. I graduated from the Institute of Technology at Gothen- 
DUrE, Sweden, after a three years’ course; afterwards worked five 

ars in the mechanical works of Keiller & Co. , Gothenburg, Sweden, 
-. ant of the time as a machinist, then as draughtsman and designer 
of machinery, and finally for about nine months as foreman. We 
had four hundred men in this shop and made engines and general 
machinerv—wood and iron working machinery. In my employ- 
ment there I was accustomed to make and use rotary cutters for 

metal and wood work. I afterwards worked a Vear and 
242 ~—s half in the machine shop of Coulthard & Sons, Blackburn, 

Lancashire, England; part of the time as a machinist and 
part as draughtsman. Then I worked with the Brainard Milling 
Machine Co., Hyde Park, Massachusetts, part of the time in the 
shop and part in the office as draughtsman, in which shop milling 
machines, on which rotary cutters or milling tools are used, forined 
the principal product of said shop. For the last fourteen years J 
have been employed asa patent solicitor, and in that capacity I have 
investigated, given advice upon, and procured patents for a great 
many inventions pertaining to the boot and shoe trade, including 
edge-trimming, bufling, and burnishing machines. I jhave also 
frequently acted as an expert in the United States circuit court in 
suits pending therein, and in such capacity have testified in cases 
pertaining to the art of making boots and shoes. 

Int. 3. Have you examined and are you familiar with and do you 
understand letters patent of the United States No. 212.971, issued 
March 4, 1879, to William D.-Oreutt for rotary cutter for: ‘trimming 
shoe soles, and letters patent of the United States No. 238,303, issued 
March 1, 1881, to said Oreutt for rotary cutter for trimming the 
edges of boot and shoe soles? If so, please state whether:you do or 
not find any mechanical features in said last-named patent which 
are not found in the first-named patent, except that in the last-named 
patent the teeth are shown as inserted in a eentral hub, while i in the 
earlier patent the teeth are formed integral with the hub. ‘In giving 
your answer please state what are the principal features whieh you 
find in said patents respectively. 

Ans. I have examined the said patents and I understand them, 
except that. the teeth in later patent are inserted into grooves in the 
hub. They are substantially and precisely alike in thattin both I 
find on the periphery of the cutter a number of blades each having 
a flat front face, a slightly eecentrie outer or peripheral end molded 
throughout uniformly and having end ridges extending circumfer- 
entially across said face, and in practice both cutters made in accord- 
ance with said patents perform the work of trimming the edges of 


hoot and shoe soles precisely alike. I also find a further similarity 


in sail patents in this respect: that the front faces of the teeth are 
made hooked or undercut. 

Int. 4. In connection with these two Orcutt patents please 
243 state whether you do or do not find anything embodied in 


~~ 
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the claims of the later patent which is not shown in the earlier 
patent, 

Ans. I find nothing embodied in the two claims of the later 
patent that is not fully shown in the drawings accompanying the 
earlier patent. 

Int. 5. Have you examined and are you familiar with the letters 
patent of the United States granted to Joseph R. Brown on the 29th 
day of November, 1864, and numbered 45294; and, if so,do you 
understand the same? 

Ans. I have examined it and I do understand it. 

Int. 6. Please state, as concisely as you can, what you understand 
to be the essential features of the cutter shown, described, and 
claimed in that patent. 

Ans. The Brown patent shows a new departure in making rotary 
cutters of any desired form, which consists in making the teeth 
molded throughout of a uniform form and located eccentrically on 
the face of the cutter, and having a proper clearance to permit the 
teeth to cut without binding, and so constructed that the flat front 
face of each tooth may be ground off to sharpen it without destroy- 
ing or changing the molded cutting surface of each tooth. The shape 
of the teeth in the drawing is shown of the form commonly used 
for cutting gears; but such form forms no part of the invention and 
inay be varied according to the nature of the work to be performed 
and the material to be cut without departing from the essence of 
the invention as enumerated above. 

Int. 7. Please state what you understand to be the object or fune- 
tion of the ridges “1” and “2” and the portion of the cutting blades 
between said ridges, as shown in the Oreutt patent of 1851, when 
applied to the purposes there stated, to wit, the trimming of the 
edges of boot and shoe soles. 

Ans. The function of the ridge “1” is to reduce or remove the 
upper portion of the sole at or near its junction with the “ upper.” 
The function of the ridges “2” “2” is to reduce or remove a portion 
of the sole between its outer edge and the bottom thereof, and the 
cutting blade between such ridges is for the purpose of trimming 
the outer edge or surface of the boot and shoe sole, 


(Noon recess.) 


244 Int. 8. Please examine the patent now shown you, No. 

157,476, issued December 8, 1854, to James C. Knights for 
machine for trimming and burnishing boot and shoe sole edges, 
and state which of the features, if any, you find embodied in the 
cutters shown therein which is shown in the Brown cutter and in 
the Oreutt cutter about which you have testified. 

Ans. It is similar tothe Brown cutter in that each tooth has a flat 
front face, a molded outer end, and an eccentric or inclined top, with 
proper clearance, the teeth being capable of being ground on the flat 
front face, or, if so desired, on the outer molded surface. It has all 
the essential features, advantages, and functions of the Brown cutter. 
It is similar to the Oreutt cutter in that it isa rotary cutter for 
trimming sole edges, the blades of which are each provided with a 
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flat front face and a slightly eccentric outer or peripheral end, such 
teeth being molded throughout toa uniform shape the converse of the 
desired shape to be given to the sole edge. At one end of said cut- 
ting blades is a flange adapted to serve as a guide against the under 
side of the sole, the ‘other end of the cutting blades having a rand 
dise for prope sly guiding the boot and shoe relative. to the rotary 
cutter. 

Int. 9. Please examine the patent No. 188,337, issued March 193, 
1877, to J. Hf. Buseil for heel and sole trimming machine, and state 
whether or not you find therein cutters adapted to trim the outer 
edge or bed of the sole, the upper surface next to the “ upper,” 
termed the rand, and the bottom next the edge, with such explana- 
tions as you see fit to give. 

Ans. I do find such eutters all rotating together upon a common 
axis. ‘The teeth of the bed-cutter are each provided with a flat front 
face and a slightly eccentric outer or peripheral end, such bed-cutter 
being cepable of biaving its teeth ground upon their front faces pre- 
cisely like the Brown and Orcutt cutters. The cutter or toothed edge 
for cutting or trimming the bottom of the sole has also teeth with flat 
front faces anda slightly eccentric outer or peripheral end capable of 
being ground on the front face as it wears out, substanfi: ally like the 
Orcutt cutter. It has also at the other end of the cutting blades a 
rand lip for cutting or removing a portion of the sole at the junction 
of its outer edge and the upper, substantially in the same manner 

and for the purpose shown in the Oreutt patents. 
245 Int. JO. Please examine the cutter now shown you, marked 
“ Defendants’ Exhibit Thompson Rand and Sole Edge Trim- 
mer,” and state what elements you find in that adapted to perform 
the duties in edge-trimming which may be performed by cutters 
like that shown in the Oreutt patent of [881. 

Ans. Inthe Exhibit “ Thompson Rand and Sole Edge Trimmer ” 
| find the following instrumentalities in a rotary cutter‘for trimming 
the edges of boot and shoe soles, to wit,a series of blades for cutting 
the bed or outer edge of the sole, each such blade having a flat front 
fuce and a slightly eccentric outer or peripheral end moulded 
throughout to a uniform shape, the converse of the desired shape to 
be given to the sole edge, such bed blades terminating at one end 
as a series of cutting blades constructed and adapted to work in the 
same manner as the bed bl: ides, but forthe purpose of trimming the 
sule at the junetion of its outer edge and bottom; such blades having 
also flat front faces, slightly eccentric outer or peripheral ends 
molded to the desired sh: ape and capable of being ground on the flat 
front faces. At the other end of the bed-cutting blades are rand- 
cutting blades, with a bead on them to trim the edge of the sole at 
the junction of the “upper,” all of the said cutters—that is, the 
bed-cutters, the rand-eutters, and guard-cutters—being capable and 

adapted to be ground on their front faces to sharpen tiem, substan- 
tially in the same manner as shown in the Orcutt patent. In addi-. 
tion to these elements I find in the said exhibit a circular rand 
gauge outside of the rand-lip cutters to prevent injury to the upper, 
precisely as shown in Fig. 4 of the Orcutt patent. In fact, I find in 
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said exhibit the combination of parts to operate and for the same 
purpose substantially as shown in the Oreutt patent. . 

Int. 11. Please examine the Tayman patent No. 136,790, issued 
March 11, 1873, and reissued Feb. 10, 1880, as No. 9073, and state 
whether or not you find therein what you deem to be a molded 
cutter or what would produce a molded edge upon a shoe sole; and 
please give your reasons for the conclusions you arrive at. 

Ans. I would here say that I understand a molded edge to be any 
edge that is made otherwise than perfectly flat, and a molded edge 
therefore may be convex, concave, concavo-convex, such convexity 

or concavity to be composed of curves or a series of straight 

246 —_ lines coming together; and thus I find in the Tayman patent, 

. In figure 11 of the original patent, cutters “ F” and “ F',” 

constituting together a molded cutter for the purpose of giving to 

the sole edge the desired molded surface, for the same purpose and 

in the same manner as shown in the Oreutt patents of 1879 and 
1881. 

Int. 12. Please examine the three sections “ F,” “ F'” “ F?” of the 
cutter shown in the Tayman patent and reissue thereof and state 
whether or not there is any difference in those several sections of a 
cutter except in the obliquity of the periphery or cutting teeth of 
the different sections to the plane of the cutter. 

Ans. No; there is none. The teeth of each have flat front faces, 
slightly eccentric outer or peripheral ends, and capable of being 
ground on their front faces without destroying the shape of the 
teeth ; and thev all have proper clearances or “ backing off” behind 
the cutting surfaces.” 

Int. 13. Please examine the Patent Office copy of the file wrap- 
per and contents in the matter of Orcutt patent of 1551, marked 
“Exhibit E,” and state whether you find the subject-matter of either 
of the claims in said patent as issued in the specification or any 
amendment thereto until the amendment filed on the 4th of January, 
1881, when all the specification, except the signatures, was erased 
and a new specification filed. 

Ans. No; I do not find such subject-matter as contained in either 
of the claims issued in the patent. On the contrary, I find in the 
original specification claims merely for a peculiar manner of pro- 
ducing the backing off or clearance of the blades, consisting in first 
inserting the blades in the grooves of a construction hub, and after 
the blades had been turned while attached to such hub they were 
removed from the latter and inserted in a secondary hub, the oper- 
ative hub, having grooves of a different angle as compared with the 
first one, and thereby produced the desired eccentricity of the cutting 
blades. ‘There is nothing in the said original specification to ind1- 
cate that Orcutt ever considered himself to be the inventorof anything 
but this method of raking the cutters when made detachable from 
the hub. 

Int. 14. Please examine the cutter now shown vou, marked “ De- 
fendants’ Exhibit Stirckler Cutter,” and state whether or not you 

consider the flat or right-line tops of the teeth the same in 
247 substance as the curved but ecceutric tops of the teeth shown 
24—3635 | 
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in the Oreutt patent of 1881 and in “ Complainants’ Exhibit 
susell Cutter (Orcutt pat. of ’81).” 
Ans. ‘They perform precisely the same function, from the fact that 
‘hey all have cutting blades provided with flat front faces, the outer 

lge of which is molded throughout to uniform shape, the converse 
of the desired shape to be given to the sole edge and .adapted to be 
ground on their front faces without altering the form of the cutting 
edge. They all show ridges at the end of the bed-cutting surface, | 
and it makes no difference in the practical operation of the cutters 
whether ithe outer surfaces of such bed, rand, and guard cutters are 
eccentrically curved backwards or inclined inastraight line as long 
as the proper clearance is left back of the cutting edges. 

Int. 15. Please examine the tool now shown you, ‘marked “ De- 
fendants’ Extibit Bigelow Cutter,” and state what elements you find 
therein which are shown in the Oreutt patent of 1881, and what, if 
any, are lacking. 

Ans. I find in a hand tool all the elements of a single blade of the 
Oreutt cutter, to wit, a cutting blade having a flat front face and a 
slightly eccentric outer or peripheral end, having formed thereon 
end ridges with beads for trimming the edges of the upper and lower 
side of the sole, the said cutter being adapted to be ground on its 
front flat face without altering the form of the cutter. In its general 
outline the hand tool is precisely like the form of each blade in the 
Mreutt patent, namely, a convex bed, an inclined rand-cutter with a 
bead at its base, and an inelined guard-cutter with a sunk channel 
or bead ; in fact, the Orcutt cutteris merely a change frém a hand tool 
to a rotary tool, retaining all the elements of the hand tool, which 
change required no invention, and is a common manner of change or 
adaptation in this art or other arts. I might add that 1 find also in 
the hand tool a rand guide with a protecting lip covering the apex 
of the rand-eutting ridge or lip to protect the upper, precisely as in 
the Oreutt patent. 

Int. 16. Please examine the cutter now shown you; marked “ De- 
fendants’ Exhibit Colt’s Armory Cutter,” and state what elements 
you find therein, if any, which are in common with those shown in 

Oreutt’s patent of 188], 
248 Ans. | find it to bea rotary cutter, the blades of which are 

each provided with a flat front face and a slightly eccentric 
outer or peripheral molded end, baving formed thereon end ridges, 
substantially in the samme manner shown in the Orcutt patent, the 
construction of the cutting blades being such that they may be 
ground off on their front faces without altering the form of the cut- 
ting bades. ‘There is a backing off or clearance on each tooth pre- 
cisely asin the Oreutt patent. The whole cutter is made as one 
solid piece, precisely like the Orcutt patent—that is the bed and 
end ridges of each tooth is made asa solid single piece with the 
body of the eutter. In fact, I find the said Colt’s armory cutter to 
contain all the elements substantially like those described and shown 
in the Orcutt patent, saving differences in diameters and widths, 
which changes are immaterial and not substantial differences. 

Int. 17. Do you or not think it would be beyond the scope of the 
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skill of an ordinary mechanic to form the front face of the cutting 
teeth of a rotary cutter embodying the essential features of the 
Brown patent at such an angle to a radial line as would produce 
the best result when cutting any of the various well-known ma- 
terials which may be successfully operated on with such cutters? 
In answering this question please refer, if you wish, to any of the 
exhibits before you filed in this case or to any practical facts within 
your knowledge as a mechanic. 


(Adjourned at 5.30 p. m.) 
Boston, April 14, 1885. 
Direct examination resumed: 


Ans. I would say that to use rotary cutters for the purpose of cut- 
ting wood, leather, metals, and other materials has long been well 
known. According to the nature of the material, a certain angle of 
the cutting blade has in practice been found to be most serviceable 
for each, and any ordinary skilled mechanic, knowing the material 
to be cut and the configuration of the molded surface to be given to 
such material, is perfectly competent to make the desired angle to a 
radial line of the cutting face to meet the requisition. Brown in- 
vented a new departure in the art of making cutters, namely, a 
rotary cutter having the following combined ‘features: Flat front 

faces on the cutting blades, a slightly eccentric outer periph- 
249 eral molded end, the converse of the desired shape to be 

given to the material, with proper clearance back of the cut- 
ting surface, by which construction the cutter blades as they wore 
out could be sharpened on their front faces without altering the 
shape of the cutter blades. This feature of constructing a rotary 
cutter being well known, and the particular form of edge-trimmers 
as shown in the hand tool Exhibits “Snell & Atherton Cutters,” 
“Snell & Atherton Cutter No. 2,” “ Bigelow Cutter,” “Dunham Edge 
Cutter,” and “Compl’ts’ Exhibit Hand Plane,” also being well 
known, it would be within the scope of the skill of any ordinary me- 
chanic to give such a form as shown in said exlibts toa rotary cutter 
of the construction shown in the Brown patent. There would be no 
invention in giving to the front face of the cutter blade any particr- 
lar angle toa radial line, for in the Brown patent it 1s shown as 
leaning back a little, while in the patent of Orcutt of 1879 it is 
shown undercut or hooking, and such front faces are similarly shown 
hooked or undercut in the Tayman patent of 1875, Molliere patent 
of 1855, and many others, and consequently it was no invention on 
the part of Orcutt, as stated in his patent of 1881, to make the front 
face of each cutting blade slightly booking, as that was a well 
known form of construction on rotary cutters for cutting both metal, 
wood, and leather long before the date of Orcutt’s patent of 1881. 

[nt. 18. Suppose you were told that it required inventive skill to 
shape a Brown cutter with the ridge marked “” in Orcutt’s patent 
of 1879 and numbered “1” in his patent of 1881, and as shown in 
“Complainants’ Exhibit Busell Cutter (Orcutt pat. of ’81),” suffi- 
ciently thin tu enter the space between the top of the sole and upper 
of a shoe, notwithstanding the existence of the several earlier pat- 


1SS THE RBRUSELL TRIMMER COMPANY ET AL. VS. 


ents and cutters which are before you as exhibits in this case, what 
would be your opinion of such assertion? And give your reasons 
for such opinion as.you may express. 

Ans. I think such assertion is wrong, and wholly so, for the rea- 
son that any ordinary skilled mechanic could easily shape the Brown 
eutters according to any desired molded surface that was required. 
In making cutters for molding wood or similar soft materials, cutter 
blades often have to be made with sharp and pointed cutting edges, 
and a workman knowing the strength of the material of which the 

cutters are made could easily provide a cutter of the Brown 
250 construction with any required sharp cutting ridges, if the de- 

sired form to be given to the article was known, without the 
exereise of ath cle rree ol Inventive skill. 

Int. 1% Taking Brown’s cutter as shown and described in his pat- 
ent, do you or not believe that it would be an invention to form a 
cutter embodying the essential features of Brown’s patent and hav- 
ing a contour of its peripheral face unlike what had been before 
placed upon a Brown eutter, but which was an old and well-known 
form in the place or upon the article where such modified Brown 
cutter was intended to act? 

Ans. I don’t see how it could be any invention whatever in giving 
to the Brown cutter any particular well-known form. As I under- 
stand it, Mr. Brown did not patent any particular sectional form of 
lis improved cutter, and under his patent be would, of course, have 
the right tomake cutters for any purpose to which his invention 
might be adapted, and, consequently, the form of cutting blades, as 
shown in the Orcutt patent of 1881, being well known in the art on 
hand tools before Brown’s patent, | ean conceive ef no inventive 
skill in merely giving an old and well-known transverse shape of 
the entting blade to Brown’s cutter; and [ am, furtier, of the opin- 
Pcotk that the Oreutt cutters, as deseribed in his patent of 1SS] and 
claimed therein, are an Infringement on the Brown patent, as they 
have all the essential features of the Brown patent inerely changed 
to a well-known cutting shape that Brown would have been entitled 
to have made by virtue of his patent and in view of the state of the 
art at the time. 

Int. 20. Do you or not consider that it would require tiie exercise 
of inventive skill toshape a Brown cutter with a ridged, corrugated, 
or other molded configuration upon the peripheral face of its teeth, 
and having the end or plane next the ridge “ 1,” as shown in Orcuit’s 
patent of ISS1, cut away or turned off sufficiently to leave the ridge 
“1. as shown in that patent, and so as to receive the circular rand 
dise or guard having a flat inner face, as shown in Figs. 3 and 4 of 
OreuttUs patent of 1879, and as shown in “Compl'ts’ Exhibit Buseil 
Cutter (Orcutt pat. of 81)?" In answering this question please re- 
fer, if you see fit, to the various rand dises or guards shown in the 
various exhibit patents before you, and to the Exhibit “ Bigelow 

Cutter.” 
201 Ans. I don’t consider that it requires any inventive skill, 
from the fact, as before stated, that Brown did not patent any 
particular form or configuration of the face of the cutters, and from 
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the fact that a thin protecting rand guard was well known in the art 
long before Orcutt’s patent of 1881, as shown in the Exhibit “ Bige- 
low Cutter,” in the Bolling patent of 1877, in the Davis and Howe 
patent of 1874, in the Thompson patent of 1876, in the Knights 
patent of 1874, in the Tayman patent of 1873, in the Molliere pat- 
ent of 1885, and many others. Therefore,as Brown did not patent 
any particular configuration of his cutter, and as both the configu- 
ration of the cutter shown in Orcutt’s patent of 1881, as weil as the 
combination of a rand guard with a rotary cutter was, well known 
previous to the said Oreutt patent of 1851, it required not a single 
atom of inventive skill to combine an old and well-known rand 
guard with a rotary cutter of the Brown construction. 

int. 21. Suppose that Orcutt’s cutter is formed with sixteen teeth, 
as shown in “Compl’ts’ Exhibit Busell Cutter (Oreutt pat.of ’81),” 
and that in use the cutter makes seven thousand revolutions per 
minute, how many teeth will act upon the sole edge per second ? 

Ans. There will be one hundred and twelve thousand teeth act 
upon the sole edge in a minute, equal to eighteen hundred and sixty- 
six and two-thirds teeth per second. 

Int. 22. Taking into consideration the actual resisting strength 
of the leather, the obtuseness of the angle between the front and top 
face of the teeth which produce the cutting edge, and the velocity 
and consequent force with which the teeth strike the leather, do 
you or not believe that the top or peripheral face of the teeth act as 
a guard to gage the depth of cut of the sueceeding tooth ? 

Ans. I don’t think it acts as a guard for the succeeding tooth. 
The velocity of the cutter makes it entirely impossible for any por- 
tion of the cutting blades to touch the leather except the front cut- 
ting face; and if a cutting tooth cu ild be made strong enough, if it 
was only as thick as a sheet of paper, it would act equally as well 
as if it had a reduced backing behind it. To prove that the top of 
the teeth do not act as guards for the succeeding teeth, it is only 
necessary to press the sole edge continuously against the rotary 
cutter, when the whole of the sole may be cut away if the pressure 

is continued. 
252 Int. 25. Admitting, for illustration, that the top of the 

teeth in Orcutt’s cutter do act as a guard to gage the depth 
of cut, would they in your opinion, when the teeth were worn by 
grinding to a thickness equal to that shown in “ Compl'ts’ Exhibit 
Old Busell Cutter” or “ Compl’ts’ Exhibit Coté Cutter (Knights pat- 
ent),” be any more effective as a guard to gage the depth of cut than 
would be the tops of the teeth in the exhibits just named ; and state 
which,in your opinion, upon the tueory above stated, would possess 
the most “ guard,” the exhibit already named or “ Compl'ts’ Exhibit 
Worn Cutters.” 

Ans. I say no; most certainly no. There cannot be any more 
guard in one case than in the other. It matters not how thick or 
thin the teeth are. If rotated they will continue to cut as long as 
the pressure of the cutter against the material to be cut, or vice versa, 
is continued—just like sawing wood with a circular saw. No por- 
tion of the teeth in any of the exhibits serve as a guard to gage the 
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depth of the eut, and to do this it would be necessary to have at 
the side of the cutters, or in some other way, a smooth gage to rest 
against the material operated upon when the cutters had reached 
the desired cut. 

‘Noon recess.) 


Int. 24. Please examine the cutter now shown you, marked “ De- 
fendants’ Exhibit Colt’s Armory Cutter No. 4,” and state how the end 
ridges thereon compare in point of thinness with the cutter shown 
in Oreutt’s patent of 1581, and whether, in your opinion, such cut- 
ter, if older than the alleged Orcutt invention, would in any degree 
anticipate the same; and, if so, to what extent. 

Aus. The end ridges in the “ Colt’s Armory Cutter No. 4” are, if 
anything, a little thinner than the ridge marked “1” in the Oreutt 
patent, coming almost, as you might say, to a knife edge, and are 
sharp enough to eut a piece of paper, as shown by the cuts now made 
by me with said cutter in the specification of the Bigelow patent, 
No. 88264. If older, the said Colt’s Armory Cutter No. 4 would 
anticipate the Orcutt patent of 1881, in that it is a rotary cutter pro- 
vided with flat front faces having their outer peripheral ends molded 
throughout to a uniform shape, the converse of the desired shape to 
be given to the material acted on and slightly eecentrie to the axis 
of the cutter as described in claim one of the Orcutt patent of 1581 ; 

alsu from the fact that it has cutting blades, of which each 
258 are provided with a flat front face and a slightly eccentric 

outer or peripheral end, having formed thereon end ridges 
extending circumferentially across said face, as described and _ set 
forth in claim two of said Oreutt patent; and L have every reason 
to believe that said cutters could be used to trim the edge of a sole 
of a boot or shoe equally as well as a cutter of the same diameter 
and width made in accordance with the Oreutt patent of 1881. I 
might also add that the teeth in the Colt’s Armory Cutter No. 4 
have their flat front faces of the blaces not radial, but are so inclined 
as to make each lade slightly hooking, precisely as deseribed in 
the specification «the said Oreutt patent. 

Int. 25. Please examine Defendants’ Exhibits “ Eppler Milled 
Bar,” “ Milled Tron Bar,” and “ Milled Composition Bolt” and state 
what, in your opinion, is the quality of the work performed thereon 
by milling-cutters, and state further, in this connection, whether or 
not you consider the cutters marked “ Complainants’ Exhibit De- 
fendants’ Cutters” practical milling-cutters for cutting metal. 

Ans. | have examined the said three milled exhibits. The work 
is as sharp, smooth, and well done as could be done by means of 
any rotary milling tool usually employed in the art. If the cutters 
in question are made of steel and properly hardened. I know that 
they are proper tools by means of which metals can be milled. 

Int. 26. Please state whether or not you have had experience in 
working wood, leather, and metal; and, if so, please State whether 
there is any special difficulty in cutting, shaping, and forming 
leather with cutting tools, and whether any person with ordinary 
skill in working’ wood or metal could or not readily ‘work leather 
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with cutting tools, either rotary or otherwise, to any desired form, 
and is or not leather frequently wrought or worked for use in con- 
nection with wood and iron manufactures. 

Ans. I have, as a machinist and pattern-maker, worked or metals 
and wood. The former I have planed, drilled, turned, punched, 
milled, and filed, and the latter [ have planed by hand maclinery, 
sawed by hand, band saws, and circular saws, and turned. !n my 
capacity as such workman I have had oceasion also to work on 
leather for packings for pump-pistons, hydraulic and other pack- 
ings, washers, leather beltings, straps for railway-carriage windows, 

and other articles, and Ihave found that leather has, as you 
254 might say, no parallel grain tissues or fibres as are found in 

woods, and consequently | have found it much easier to work 
on leather, as compared with wood, from the fact that you can work 
leather equally well in almost every direction, whereas wood has to 
be worked somewhat different, according to the direction of the 
grain. Metals also [ have found more difficult to operate upon 
than leather, particularly on account of their extreme solidity and 
hardness. I have found that leather can be operated on with 
almost any kind of a tool. It can be molded to almost any desired 
form under pressure; it can be cut, with sharp-edged tools, in slices, 
and it can be sawed in any direction equally well, and it can be 
grooved by rotary cutters of the proper sharpness almost independ- 
ently of the angle of the front face to a radial line of the cutter, 
and, consequently, anybody acquainted with the »rt of operating on 
wood and meta! would have no difficulty in ope ting in a similar 
manner or other manner on leather. 

Int. 27. Please examine the cutter now shown you, marked “ De- 
fendants’ Exhibit Stepiienson Moulding Cutter,” and state what 
elements, if any, vou find therein which are in common with what 
are found in the Brown patent gear-cutter or the Orcutt patent of 
1881. In answering this part of the question please omit the thin 
disc attached to the exhibit and afterwards state whether, in your 
opinion, with such dise applied the cutter would be practical or 
feasible for trimming shoe soles, and whether or not it in any respect 
constitutes or anticipates an Orcutt cutter when having such dise 
applied. 

Ans. As compared with the Brown cutter, it has a series of cut- 
ting blades having flat front faces slightly eecentrie on their outer 
periphery and molded throughout to a uniform shape with a proper 
backing back of the cutting edge. In comparison with the Orcutt 
patent of 1881 I find it to have a series of cutting blades which are 
provided with flat front faces and have their outer or peripheral 
ends molded throughout to a uniform shape, the converse of the 
desired shape to be given to the material to be cut, as set forth in 
the first claim of said patent. It also has, in addition to said 
features, end ridges extending circumferentially across said face, 
corresponding to the ridges “1.” and “2,” “2,” as set forth in the 

second claim of said patent. It has, furthermore, a bed on 
255 each cutting blade, a thin rand-cutting edge, and a bead ; 
also a guard-cutter and a bead orsunk channel, substantially 
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in the same manner as shown and described in the.Oreutt patent. 
In connection with the cireular dise it has all the essential features 
of the rotary cutter = rand guard as shown and described in the 

J Oreutt patent, and as such it can successfully dnd_ practically 
“ used for trinming the edges of boot and shoe solés. 

‘Defendants’ counsel here puts in evidence the harjd tool marked 
‘Defendants’ Exhibit Bigelow Cutter, E. H, spec’l exam’r;” also a 
cop’ marked “ Defendants’ Exhibit Bigelow Patent, Ie. H., spec’l 
xatmr. } 


Adjourned to April 14, 1885, 


—s 


i 


ae 
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Boston, April 15, 1885. 


Cross-examination by J. & Maynapier, Esq., of counsel for 
complainants: 


(ross-int. 28. Are you aware of the practical results upon the art 
of sole-edge trimming which are due to the introduction of the Or- 
euttentters ? 


Jbjected to for the reason that the question assumes that the Or- 
entt cutter has effected “ practical results upon the art of sole-edge 
trimming,’ which is an issue to be found upon all the testimony 
and not to be settled by any witness; and, further, defendants deny 
that the Orcutt cutter has affected the art any more than any other 
trimming cutter; and further, whatever effect it may have produced 
is due to the Brown invention and not to any invention of said 
(oreutt.) 


Ans. Iam not aware of any more practical results obtained by 
the use of the Orcutt cutter over and above a number of the ex- 
hibits about which I have testified. 

Cross-int. 20. You see a guard which regulates depth of cut in all 
the hand-tool exhibits, do you not?) I mean Exlnbits “ Dunham 
Edge Cutter, “ Bigelow Cutter,” “ Hand Plane,” “ Hazard’s Improved 
Dunham Edge Cutter.” “Snell and Atherton Cutter,” and “Snell 
and Atherton Cutter No. 2.” 

Ans. Now, to answer that question I want to quote a portion of 
the language of the Orcutt patent of 1881, in which occurs, com- 
menecing onthe 94th line of the printed copy, as follows: “ The 
main object of my invention is to provide a sole-edge cutter in 
which the depth of cut is the same as the height of the projection.” 

Now, if that feature for regulating the depth of cut is true in 

2b regard to the Oreutt patent of 1881, I find precisely the same 
arrangement for regulating the depth of cut in all the hand- 

tool exhibits now shown to me. If, on the other hand, the depth of 
cut is regulated by a smooth plate located in close proximity to the 

rand-cutter, as shown in section line in Fi ig. 4 of the Orcutt patent, 
I find in the Defendants’ Exhibit Bigelow Cutter precisely the same 
feature. I want, however, to say that such a feature is nowhere de- 
scribed in the specification or claims of the Orcutt patent and is 
not even lettered on the drawings. I refer to a smooth rand guard 
without any teeth upon the surface, and such a feature does not 
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form any part of the Orcutt patent, and was well known in the art 
‘n connection with rotary cutters long before the Orcutt patent. 

Cross-int. 30. Don’t you know that the quotation you made from 
the Orcutt patent relates wholly to the ridge “1,” and not to the 
guard ? 

Ans. Well, now, really, after having read carefully the original 
specification, as well as the amended specification and claims of said 
Orcutt patent, lam somewhat both astonished and mystified as to 
what anything means in such documents from the fact that they are 
as different as ‘chalk from cheese; but, even admitting that the lan- 
guage’ quoted from said patent relates to ridge “1,” it is equally 
applicable to any portion of the cutting edge of the blade, as every 
portion of it is raked backwards to the same eccentricity, curvature, 
or inclination, and if the construction of said ridge serves as a 
guard to regulate depth of cut so does every other portion of the 
molded part of the cutting blade. 

Cross-int. 3!. Are you under the impression that the rand guide 
has anything to do with regulating the depth of cut of the cutter ? 

Ans. On a rotary cutter such portion of it that is smooth on its 
outer perphery adapted to come into contact with any portion of 
the article operated upon will serve for the purpose of limiting the 
amount of cut; and the rand guard, in addition to serving as a 
protector against injury to the upper, will also serve to regulate the 
depth of cut when its outer smooth edge reaches the bottom of the 
cavity between the upper and the top of the sole. 

Cross-int. 32. Do you think that the rand-guard performs any 
such function in the practical use of rotary cutters for trimming 

sole edges ? 
20/2 5s. "Ordinarily it does not, for the operator guides the 
shoe by eyesight in relation to the cutter and in part by the 
outer inclined portion of rand-guard dise bearing againt the upper 
at or near its junction with the upper part of the sole. 

Cross-int. 33. What are your reasons for considering the rand 
guide a portion of the cutter in your 3lst answer? 

Ans. I don’t mean to say that it is a cutter or performs any fune- 
tion as a cutter, but it is one of the elements used in conneetion 
with a eutter, just the same as I might say that the rotary shaft to 
which the cutter is attached is a portion of the cutter. 

Cross-int. 34. Now, please answer cross-int. 29, and observe that it 
does not relate at all to the Orcutt cutter, but simply inquires 
whether you see a guard to regulate the depth of cut in the hand 
tools ? 

Aus. I can’t make my answer any more explicit than by saying 
that I find the same construction in said hand tools in regard to 
guard as shown and described in the Orcutt patent—precisely the 
same. 

Cross-int. 35. In each of the hand-tool exhibits there is a molded 
portion which has no cutting edge, and this is what I call a guard 
to regulate the depth of the cut. Do you agree with me as to the 
presence of this element in all the hand- tool exhibits and that it 
does regulate ‘he depth of cut? 

20—360 
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Ans. If you do eall that a guard. It is merely the receding rear 
portion of an unfinished front tooth, just the same as the receding 
rear portion of a cutting blade in the Orcutt patent of 1881 is below 
the cutting surface of the next tooth in the series. In some of the 
hand tools it may serve as a guard, although the depth of cut may 
be regulated by the inclination of the cutting tool to the article 
operated upon. 

Cross-int 36. In which of the hand-tool exhibits do you think 
this element does not serve as a guard? 

Ans. Particularly in these two (referring to Snell & Atherton 
cutter and Snell & Atherton cutter No. 2), and also in this one— 
Exhibit Bigelow Cutter—where there is an independent, smooth- 
edged rand-guard plate- adapted to come in contact with the upper 
at or near its junction with the upper part of the sole. 

Cross-int. 37. Do you not see that the guards on Exhibits 

258 “Dunham Edge Cutter” and “ Bigelow Cutter ” are the same 
in all material respects, even to details of construction, 
whereby they may be adjusted to give more or less rankness of cut? 

Ans. No; I don’t see that, for in the “ Dunham edge-cutter” the 
front piece can be adjusted even above the cutting edge of the blade, 
which cannot be done in the “ Bigelow cutter,” but only to a level 
surface with the cutter, and in the latter I think the depth of cut is 
regulated mainly by the independent, smooth rand-guard lip. 

Cross-int. 38. What do you understand by rankness as applied to 
these hand tools and to rotary trimmers for sole edges? 

Ans. A slightly eecentric, curved, inclined, or backward receding 
outer peripheral end of the cutting blade. 

Cross-int. 39. In these toois—Exhibits “Dunham Edge Cutter,” 
“Hand Plane,” “ Bigelow Cutter,” and “ Hazard’s Improved Dunham 
Edge Cutter "—cannot the workman readily alter the degree of rank- 
ness to suit his taste or fancy ? : 

Ans. What do you mean by the “ degree of rankness.” 

Cross-int. 40. When the workman finds the chip or shaving too 
thick to suit him ean he not alter either of the exhibits last named 
to make it cut a thinner chip or shaving, and when too thin can he 
not alter either of those tools to make them cut thicker by adjusting 
the guard in relation to the cutting edge of the blade in some of the 
exhibits aud by adjusting the cutting edge of the blade in relation 
to the guard in the others ? 

| have put this question carefully and beg your careful attention 
to it, because I believe it relates to what is entirely clear and simple, 
and I have got the impression that you wholly misunderstand the 
matter. : 

Ans. He could alter the degree of cut by inclination of the cut- 
ting edge of the tool in relation to the work operated upon inde- 
pendent of any front piece, the same as a draw knife or heel shave 
is operated. He couid doit in the manner you say or he could 
dispense entirely with what you call the guard—grinding the tool 
like a draw knife or heel shave. | 

Cross-int. 41. Don’t you know that it is impossible for any man 
to use one of those hand tools without the guard for'sole-edge trim- 
ming? | 
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259 Ans. To prove that it can be done without the guard, I 

have cut a portion of the end marked by me now “A” on Ex- 
hibit “ Corthell Experiment,” by means of the “ Defendants’ Ex- 
hibit Bigelow Cutter,” a hand tool, with its front piece, what you call a 
guard, detached. I have done the work upon a sole-leather piece, 
before the eyes of the counsel, to prove that it is not impossible for 
any man to use one of those hand tools without the guard for sole- 
edge trimming. 

Cross-int. 42. Then you think it possible, do you, for those tools 
to be used without the guard for sole-edge trimming’? 

Ans. Most certainly, if there is only some rest behind. 

Cross-int. 43. Do you know what will happen in practice when 
the tool is too rank? Please answer first as to the hand tools and 
second as to rotary tools. My question is limited to sole-edge trim- 
ming. 

Ans. Well, a hand tool moving slow, as it usually is, must have 
the rankness or angle between the front cutting face and the outer * 
surface very keen and sharp if a shaving is to be taken from the 
sole edge, and more blunt in a hand tool if the edge is scraped off. 
With a rotary tool going at a great speed the.degree of rankness is 
not so important, if only the front of the cutting blades are properly 
sharpened. 

Cross-int. 44. You have not answered the question, which is 
what you think will happen if the amount of material removed at 
each passage of the cutting edge be more than it should be. What I 
mean by rankness is the thickness removed by the cutting edge as 
it passes once over the sole edge. With this explanation I will re- 


‘state the question as follows: 


What do you think will happen in penstion if the chip, shaving, 
or film removed be too thick? Please answer first as to the hand 
tools, then as to the rotary cutters, and bear in mind that I am not 
referring to the keenness or bluntness of the cutting edge, but to the 
amount of material removed at each passage of that edge, whether 
it be keen or blunt. 

Ans. Well, ] think what will happen is this: There will bea cor- 
responding reduction of the sole. I can’t see anything else that will 
happen, and I suppose that the proprietor of the shoe shop will get 

mad. In regard to rotary tools, the thing removed is always 
260 in the form of powder or snuff; the amount removed is in 

accordance with the pressure towards the tool. I think the 
same thing would happen if the workman don’t do his work 
properly. 

Cross-int. 45. Suppose half the teeth were taken out of the Orcutt 
cutters, say, for example, the Exhibit “ Busell Cutter (Orcutt patent 
of ’S1),” so as to leave the space between the remaining teeth con- 
siderably greater than it is, state how that would affect the rankness 
of the cutter, in your opinion. By rankness I mean, as before, the 
amount of material removed at each passage of a cutting edge. 

Ans. I don’t think it would affect it any at all, from the fact that 
in practice no less than one thousand eight hundred and sixty-six 
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of these teeth act upon the material every second during the rota- 
tion of the tool. 

Cross-int. 46. The same question, supposing there was but one 
tooth in the place of every four in the exhibit referred to, the teeth 
left being of the same size as those of the exhibit ? 

Ans. Now, to answer that question it is essentially necessary to 
take into account the surface velocity of the cutting edges on the 
material. With about 7,000 revolutions in a minute, which is the 
practical speed, as | understand it, used in these cutters having six- 
teen teeth, making 1,866 teeth act on the material per second, should 
we remove one or more of such teeth from the cutters, it would only 
be necessary to increase the speed to get the desired number of teeth 
to act on the material in a given time, as has been found most use- 
ful in practice; and with the proper surfave velocity of the cutter 
the work produced is entirely independent of the number of the 
teeth, their thickness,and the intervening spaces between them. 


(Noon recess.) 


Cross-int. 47. Are you now willing to admit that the last sentence 
in your 22d answer shows nothing more than what is self-evident, 
namely, that any depth may be cut, although such cutting edge may 
remove only a very small thickness of material at each action, and 
are you also willing to admit that what you say in that sentence 
doves not even tend to prove:that the tops of the teeth do not act as 
guards for the succeeding teeth ? 

Ans. Exactly. Any depth may be cut, “although each 
261 cutting edge may remove only a very small thickness of ma- 
terial at each action.” No; | am not willing to admit that 
the top of the teeth acts as guard for the succeeding teeth, and I think 
my reason is correct, as given in thatanswer. The only proper guard 
to limit the cut would be a non-cutting surface on one end of the 
cutting blade to rest on the material when a sufficient amount has 
been removed by the cutters. The intense speed by which the rotary 
cutter is kept in motion makes it entirely impossible that any por- 
tion of the cutting blades can rest or be brought in contact with the 
material, except the front cutting edges of such blades as they re- 
move a portion of the sole edge. 

Cross-int. 48. What do you think determines the amount of 
material which will be removed by a single passage of one cutting 
edge of rotary trimmers of the kind in controversy in this suit; for 
example, Exhibits “ Busell Cutter (Oreutt pat. of ’81)” and defend- 
ants cutters? 

Ans. That is very difficult to tell for the reason that, as the tool 
revolves 7,000 revolutions per minute, we cannot conceive of an in- 
terval of time so minute between the action of one cutter and the 
next one, for in its action the cutter is more like an abrasive ma- 
terial, such as glass, sand, or emery paper, and the particles removed 
are not in the form of slices, but more like powder ‘or snuff, and 
therefore [ think it is immaterial what inclination ‘backwards is 
given to the teeth. It all depends upon the pressure. 

Cross-int. 49. Do you think the Exhibit Bigelow Cutter is substan- 
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tially the same thing in construction, mode of operation, and result 
as the cutter marked Exhibit “ Busell Cutter (Orcutt pat. of ’81)” 
and defendants’ cutters, or do you admit the two are substantially 
different in construction, mode of operation, and result? Please 
bear in mind that [ask you only what vour opinion is and not your 
reasons for any opinion. 

Ans. I don’t want to give an answer so as to be confined to yes 
or no only, but will give it with proper explanations. In comparing 
a hand tool with a rotary tool we have to bear in mind that one, 
the hand tool, is moved very slowly as compared with the rotary 
tool, and for this reason the cutting edge in some hand tools like the 

one in question has a very sharp, knife-edge cutting blade; 
262 otherwise they are substantially and precisely alike, even to 

the peculiar cross-section of the cutting blades. Both have a 
bed-cutting surface, with a rand-cutting edge, bead, and rand shield 
at one end, inclined guard cutter with sunken channel at the other, 
and, in fact, it looks as if the “ Busell Cutter (Orcutt pat. of 781)” had 
been copied, even to the minutest details, from the essential elements 
in the Exhibit “ Bigelow Cutter.” 

Cross-int. 50. Do you mean that you do consider the two things 
substantially the same in construction, mode of ‘operation, and re- 
sult? 

Ans. Yes; bearing in mind that a hand tool cuts slow and slices 
the material, whereas the rotary tool cuts fast and powders the ma- 
terial. 

Cross-int. 51. Are not these manifestly differences in mode of 
operation and in result ? 

Ans. No; because a rotary tool for trimming boot and shoe sole 
edges was well known long before the Orcutt cutters were made. 

Cross-int. 52. What do you consider equivalents in the rotary tools, 
such as Exhibit “ Busell Cutter (Orcutt pat. of '51),” for the guard or 
front piece in Exhibit “ Bigelow Cutter?” 

Ans. The rear, receding portion of the tooth preceding another in 
the Orcutt patent. 

Cross-int. 53. Then you admit, I suppose, that there is this differ- 
ence between the Bigelow and Orcutt cutters, namely, the first has 
but one cutting edge and one receding portion, while the latter has 
a number of cutting edges and a corresponding number of receding 
portions. 

Ans. Yes; one isa multiplication and duplication of the other. 

Cross-int. 54. You will also admit, will you not, that every reced- 
ing portion in the Orcutt cutter is between two cutting edges, and 
that this is not so in the Bigelow cutter? 

Ans. Every receding portion in the Orcutt cutters is not, strictly 
speaking, between two cutting edges, but between a space and a front 
cutting edge and after the space comes another tooth, precisely as 
shown in Exhibit “Snell and Atherton Cutter.” 

Cross-int. 55. What do you think in the Orcutt cutter is the equiv- 
alent for the body of the metal portion of Exhibit Bigelow Cutter 
and for what Bigelow calls “ the ear-shaped throat?” 
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263 Ans. The body portion and a part of the guard-cutter in 
the Oreutt cutter. The throat has its equivalent in the down- 
ward projecting side spaces in the Orcutt cutter. 

Cross-int. 56. What in the Orcutt cutter for the tang and for the 
handle in the Bigelow cutter ? } 

Ans. As the one is.a hand tool and the other a machine tool— 
one adapted to be held in the hand and the.other to be fastened to 
a rotary shaft—I suppose you might strictly say that the tang and 
handle of the hand tool are equivalents for the central body of the 
rotary tool, and that a rotary shaft, to which the rotary cutter is 
attached, is equivalent to a man’s hand andarm by which the handle 
of the hand tool is operated. 

Cross-int. 57. Do you think that the tool shown in patent No. 
157,476, to James C. Knights, is substantially the same in construc- 
tion, mode of operation, and result as the Orcutt cutter? Please 
answer as briefly as possible, as all I want to know is whetlier you 
are willing to swear they are the same in substance, so far as con- 
cerns construction, mode of operation, and result, and it is wholly 
immaterial at present why you think as you do. 

Ans. Shall I say yes or no or shall I say what I think is like and 
unlike in those tools? 

Cross-int. 58. All I care to know at present is whether you think 
the two are substantially alike in construction, mode of operation, 
and result. If you think there is no substantial difference between 
them in construction, mode of operation, and result it seems to me 
you should answer yes in substance. On the other hand, if you 
think they are substantially the same in construction, buf substan- 
tially different in mode of operation or result, you can say that. In 
brief, say what you think, but please don’t say why you think so. 

Ans. Yes: they are substantially alike in construction, mode of 
operation, and result. The only difference is in the transverse shape 
of the molding cutting-blades, the Knights showing a convex or 
curved outer surface, whereas the Oreutt patent shows a transverse 
cutting surface of the blades precisely like that shown in Defend- 
ants’ Exhibit Bigelow Cutter. A band tool and such configuration 
of the cutting-blade is immaterial and not substantial. 

Cross-int. 59. Please answer the same question as to “ Thompson 

rand and sole edge trimmer.” 
264 Ans. The same answer applies to this as to the other; and, 
in addition to the Knights patent, | find here rand-cutting 
knives with beads and guard-cutters for the same purpose and as 
equivalents of tl > ridges “1” and * 2” in the Orcutt patent. 

Cross-int. 60. | case answer the same question as to the tool shown 
in patent No. 185,557, to Busell. 

Ans. Yes. 

Cross-int. 61. Please answer the same question as to the tool shown 
in the Tayman patent, No. 156,790, reissue No. 9073. 

Ans. Yes. 

Cross-int. 62. Do you know why the sole-edge trimmers used on 
Exhibits “Eppler Milled Bar,” “ Milled Composition Bolt,” and 
“ Milled Iron Bar” were sunk into a surface wider than the extreme 
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width of the cutters and not used upon the edge of a piece of metal 
eo” (he same width as the sole edge for which those cutters were 

| adapted ? 
t Ans. Well, I suppose it was to show that even the very thin pro- 
. jecting ridges of the teeth were strong enough to cut metal without 
breaking, and that, in fact, such cutters were nothing more or less 

| than ordinary cutters, as made under the Brown patent. 

& Cross-int. 63. Do you think Exhibit “Stephenson Moulding Cut- 
4. ter” substantially the same in construction, mode of operation, and 


a. result as the Orcutt cutter ? 


Ans. Precisely the same. 


ALBAN ANDREN. 
Attest: EUGENE HUMPHREY, 
Special Examiner. 
Deposition of Francis J. Howell. 
Bostos April 21, 1885. 


Direct examination by T. W. Porter, Es4., of counsel for 


defendants : 
Int. 1. What is your name, age, residence, and occupation ? 
Ans. Francis J. Howell; 24; Boston; book-keeper at present, but 
was a machinist from 1877 to 1884. 
- 260 Int. 2. Please state whether, in your occupation as ma- 
‘y chinist, you had oceasion to be familiar with the use of mill- 
j ing tools. 


Ans. I had. 
Int. 3. Please examine the cutter now shown vou, marked “ De- 


fendants’ Exhibit Howell Cutter,” and the bar of iron marked “ De- 
fendants’ Exhibit Howell Milled Iron Bar,” and the composition 

casting marked “ Defendants’ Exhibit Howeil Milled Composition 
Casting,” and state whether you have seen them before; and, if so, 
for what purpose, and what, if anything, you did with them. 

Ans. I have, and milled them myself with the cutter referred to. 

Int. 4. Please state the number of revolutions per minute at which 
the cutter was driven when milling the iron bar, and also when 
milling the composition casting. 

Ans. The cutter in milling the iron bar was driven 110 revolu- 

we tions per minute, and in milling the composition casting 170 revo- 
lutions. 

Int. 5. Please state how these speeds compare with the usual speed 
of milling cutters in milling like materials. 

Ans. In milling the iron I would say we run from the same speed 
to 40 revolutions less per minute; the composition was about the 
usual speed. . 

Int. 6. What was the feeding or advancing movement of these 
two exhibits when being milled ? 

Ans. That of the iron was automatic feed and occupied three 
minutes in milling theexhibit. The composition casting was fed by 


—_ hand and occupied one minute. 
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Int. 7. How do these rates of feeding compare with the usual feed 
motion in milling similar material ? 

Ans. That used on the iron was about the ordinary rate; that on 
the composition was about one-third faster than would ordinarily 
be used. 

Int. 8. Which, in your opinion, is the severer test upon a milling 
tool like the Exhibit Howell Cutter, to mill a bar of iron of the same 
thickness as the milling face of the cutter like Exhibits Howell 
Milled Iron Bar and Howell Milled Composition Casting, or to mill 
a channel through the body of the metal like that in Defendants’ 

Exhibit Eppler Milled Bar’? 
266 Ans. That of the Eppler milled bar. 
Int. 9. How many cuts did you make on the two exhibits 
milled by you? 

Ans. One cut on each. 

Int. 10. What,in your opinion,is the quality of the work per- 
formed by the cutter in the two exhibits milled by you? 

Ans. As good as I ever saw, as smooth as any piece of milling 
work I ever did. 

Int. 11. What, in your opinion, is the quality or capacity of exe- 
cution, as a metal milling-cutter, of the Exhibit Howell Cutter as 
compared with other milling-cutters with whieh you are familiar? 

Ans. Well, it is equal to ordinary cutters—in fact, any cutters— 
that we use on milling machines, both as to quality and capacity of 
execution, in so far as I have tested it. 

FRANCIS J. HOWELL. 

Attest: EUGENE HUMPHREY, 


Special Examiner. 


Deposition of Willie C. Young. 
Boston, April 21, 1885. 
Direct examination by a es PORTER, Ksq., of counsel for 
defendants: 

Int. 1. What is your name, age, residence, and occupation ? 

Ans. Willie C. Young; 37; Worcester, Mass.; machine-tool 
builder. 

Int. 2. Do you earry on the machine business on your own ac- 
count; and, if so, how long have you carried on the business ? 

Ans. Yes. Since February, 1877. 

Int. 3. Did you know C. P. Bigelow, the patentee named in United 
States patent No. 85264, issued Mareh 50, 1869; and, if so, is he now 
living or dead, and did you make a contract with him to manu- 
facture and sell his cutter, under a license, for a royalty? If you 
did, please give the date of the license, and state what you did under 
the same. 

Ans. I knew him: he is dead. I made a contract with him to 

manufacture and sell his cutter, signed August 3, 1877. I 
267 fitted up tools to manufacture them, and have continued to 
the present time. In 1878 I sold 237; in 1879, sold 531; in 
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1880, sold 979; in 1881,sold 1,080; in 1882,sold 853; in 1883, sold 
432; in 1884, sold 206; this year, do not know how many. Since 
the increase of my other business | have not given so much atten- 
tion to the manufacture and sale of cutters; have had no one out 
soliciting orders for them since 1882. 

Int. 4. Please state whether or not these cutters are made “ rights” 
and “ lefts "—that is, with the rand lip and rand guide and the guard 
reversed, or on the opposite sides from that shown in the Exhibit 
¥ igelow Cutter,” now shown vou. 

Ans. Yes; they are made as parties order them. A left-handed 
man has a left-handed plane. 

Int. 5. Do you know anything of Bigelow’s having made a rotary 
cutter having a series of cutting blades in it? If so, please state 
what you know about it and how it was made. 

Ans. Yes; he showed me one in 1877. It consisted of two dises, 
one having a hub that projected through a hole in the other one. 
The hub had a thread cut on it with a nut on it for drawing the two 
dises together. It was some three or four inches in diameter, and 
had five or six of the blades used in his plane fastened into it be- 
tween the flanges by means of the nut. 

Int. 6. Do you know where that cutter now is, and have you made 
any search or inquiry about it? And, if so, please state what you 
learned or was informed in regard to it. 

Ans. I don’t know where it is. I inquired of the widow and son 

of Mr. Bigelow for it, and they told me it was probably sold along 
with other stuff that was around the house after the death of Mr. 
Bigelow. 

Int. 7. Have you in the course of vour business had occasion to 
cut sole leather’ And, if so, state wiether you regard it as easy or 
diflicult to work by an ordinary mechanic, a worker in wood and 
metal. 

Ans. Yes; I have had oceasion to work sole leather, in testing my 
edge planes, and in facing pulleys and emery wheels. I never found 
any difficulty in working it myself, and [never found any machinist 

who was not capable of getting a good surface on it. 

268 Int. 8. Please examine the rotary cutters now shown you, 

| marked respectively “ Brown and Sharpe Milling Cutter No. 
1,” “ Brown and Sharpe Milling Cutter No. 2,” and “ Busell cutter 
(Orcutt pat. of ’81),” and state whether you believe the Brown and 
Sharpe Exhibit Cutters capable of performing good work in trim- 
ming or molding the edges of sole leather and whether you believe 
there would be any practical difference in the work performed by 
those cutters and that performed by the Exhibit “ Busell Cutter (Or- 
cutt pat. of ’S1).” 

Ans. I think that if the Brown & Sharpe cutters are run at the 
same surface speed as the other — are capable of performing as 
good work. 

Int. 9. Please state whether, in your opinion, the cutter now shown 
you, marked “ Defendants’ Exhibit Young Cutter, E. H., spec’l 
exam'r,” is or is not a properly constructed cutter for milling metals? 
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[In answering this question, please present any exhibit which you 
may have as iilustrating your idea. 

Ans. Yes; | think it is properly constructed for milling metals, 
and [ have milled a piece of metal with it which I have here, at the 
same speed and feed as that used with cutters bought of E. E. Garvin 
& Co., of New York, which are of similar construction to the Brown 
and Sharpe cutters. 

(The cutter referred to and the milled bar, marked “ Defendants’ 
Exhibit Young’s Milled Llron Bar, E. H.,spec’l exam’r,” now offered 
in evidence.) 2 

Int. 10. What is the quality of the work performed in milling the 
exhibit bar? 

Aus. It is as good as any work that can be done on the machine 
it was done on, whichisof light construction. The piece broken out 
of the milled bar was broken in fastening it into the chuck for mill- 
lipy the other side. : 

Int. 11. What, if any, difficulties would there be in milling metal 
with the cutter now shown you, marked “ Busell cutter (Orcutt pat. 
of ’81)?” 

Ans. I should say that the base of the teeth have too little metal 
to give smooth work ; also that they are slotted so deep that the cut- 
ter would have a tendency to chatter. 

lnt. 12. ‘Take the cutting portion of the front face of the 
260 ~~ teeth in these cutters marked “ Busell cutter (Orcutt pat. of 
'S1),° and are they practically hooking to any extent or not? 

Ans. I should think they were not. I should say positively they 
were not. 

Int. 13. What do you believe to be the object of undercutting 
the lower portion of the teeth in these cutters on the front side? 

Ans. Well, | should suppose it was done to facilitate grinding ; I 
don't see any other object Im it. 

Int. 14. Which do you believe would subject these cutters to the 
severest strain, to mill their peripheral configuration in a bar of 
metal exactly as thick as their mulling face or to cut that line in 
the body of metal thicker than their face, like “ Defendants’ Ex- 
hibit Milled Composition Bolt,” “ Defendants’ Exhibit Eppler Milled 
Bar,’ “ Defendants’ Exhibit Milled Iron Bar,” and “ Defendants’ Ex- 
hibit Young's Milled Irou Bar?” And give your reasons for your 
Opibiol 

Ans. They would be subjected tothe greatest strain in cuts such as 
are shown in these exhibits, from the fact that the outside edges of 
the cutters, having no clearance, will strain the cutters more in the 
euts shown than they would in cuts where the outside did not come 
in contact with the metal. 

Int. 15. Please state what, in your opinion, is the quality of the 
work performed on the three first exhibits mentioned in the preced- 
ing question 

Ans. I should say all the cuts except the cut marked “ No. 1,” on 
the composition bolt, was first-class work. | 

WILLIE C. YOUNG. 

Attest: EUGENE HUMPHREY, Special Examiner. 
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Deposition of Riley Pebbles. 


Boston, April 24, 1885. 


Direct examination by T. W. Porter, Esq., of counsel for 
defendants: 


Int. 1. What is your name, age, residence, and occupation ? 

Ans. Riley Pebbles ; 62; Natick ; boot and shoe manufacturer. 

Int. 2. Please state how long you have been engaged in you pres- 

ent business. 
270 Ans. Thirty-three years. 

Int. 3. Have you used in your business rotary sole-edge 
trimming machines; and, if so, for how long a time, as near as you 
can state? 

Ans. I have; from five to six years. 

Int. 4. What kind of rotary cutters have you used and do you 
now use upon these machines ? 

Ans. The Busell cutter, with blades set in a hub, like this one I 
hold in my hand (Exhibit “ Complainants’ Exhibit Old Busell Cut- 
ter.) ” , 

Int. 5. Have you had other cutters tested or tried by your work- 
men for trimming sole edges; and, if so, with what results ? 

Ans. Yes; I have; not satisfactory so as to adaptthem. The 
cutters were solid and milled out like or similar to this (referring to 
* Defendants’ Exhibit Young Cutter.”) 

Int. 6. Do you have the cutters that vou use rebladed when worn 
out or do vou purchase new cutters ? 

Ans. We exchange them for either new ones or old hubs re- 
bladed. 

Int. 7. What price do you pay in exchange for either new ones or 
old hubs rebladed ? 

Ans. One dollar per cutter. 

Int. 8. Do you employ a cutter with the edge-trimming cutter so 
as to take out the rand or welt at the top of the sole? 

Ans. We do. 

Int. 9. Is or not the quality of trimming which you obtain with 
these insertable tooth-cutters satisfactory ? 

Ans. It is. 

Int. 10. Please state whether vou have tried cutters like the Busell 
cutter (“ Orcutt pat. of 81”) more than once; and, if so, how many 
times. 

Ans. We have tried them at two different times. After we tried 
it the first time and it was a failure they claimed they had got some- 
thing a little different. 

Int. 11. How many machines do you run in your factory for trim- 
ming soles when working in full force ? 

Ans. We have four machines, but only run all four when pressed. 

RILEY PEBBLES. 

Attest: EUGENE HUMPHREY, 

Special Examiner. 
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2/1 Deposition of Oscar FE. Draper. 


308TON, April 24, 1885. 


Direct examination by T. W. Porter, Esq., of counsel for 
defendants: 


Int. 1. What is vour name, age, residence, and occupation ? 

Ans. Osear FE. Draper ; 35; Framingham ; salesman for the Clinch- 
ing Screw Company. 

[nt. 2. Ilave you heretofore had experience in trimming boot and 
shoe sole edges with rotary trimmers; and, if so, when did you first 
commence using such trimmers ” 

Ans. I have. I first commenced using such trimmers about 
eleven years ago. . 

Int. 5. What kind of rotary cutters did you first use? 

Ans. That is the cutter I first used. 


(Witness selects and refers to exhibit marked “Compl’ts’ Exhibit 
Cote Cutter (Kuights’ pat.).”) 


Int. 4. Where did vou first use these cutters and what was the 
quality of work performed by them. 

Ans. It was in E. Mann & Sons’ factory, at Milford) Mass. They 
did good work, 

Int. 5. Where did you next use them ? 

Ans. At Charles E. Johnson’s,at Natick. 

Int. 6. Where next did you use them ? 

Ans. At James Tucker & Company’s, at Wellesley, Mass. 

Int. 7. In how many places in all did you use these cutters before 
1S; 7, a8 near as you can recollect ? 

Ans. In addition to those named I used them at L. M. & D. H. 
Nute’s, Great Falls, New Hampshire; Alonzo Nute & Son’s, at Farm- 
ington, N. Il.: EE. & A. H. Bateheller & Co., North Brookfield, 
Mass.; W.F. Trowbridge, of Hudson. That is all I can call to mind 
how 

Int. 8S. Tlow many machines using tlis kind of cutters did Bateh- 
eller have on or before 1877 ? 

Ans. Fifteen. 

Int. 9. Please state the circumstances, if you know, under which 
these machines were introduced into Batcheller’s factory. 

Ans. Well, the circumstances were these: I was working for D. 

Whittemore, selling machinery. 1 called on Mr. Batcheller 
272 = and asked him if he had seen any of the edge-trimming ma- 

chinery. THeasked me if I knew anything about the machine 
and could run it. [ told him that | could, and he showed me some 
of his goods and asked if I could do as good work with the machine 
as there was on his goods, which were hand-trimmed. I told him 
I could do better. Ile then told me to shipa trimmer and an edge- 
setter to North Brookfied, set them up,and goto work, and he would 
be there the next Friday and see the work. I did so. I set the 
machine up and went to work. Mr. Batcheller came the next Friday 
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afternoon and I trimmed all kinds of the boots and shoes that they 
were making at that time to his perfect satisfaction, and received 
from him that day an order for fifteen,sets of machines. In show- 
ing the machine off to Mr. Batcheller as to speed I trimmed sixty 
pairs of brogans in eight minutes, as he informed me, having held 
the watch. He was perfectly satisfied with the quality of the work, 
and in about one month after Mr. Batcheller hired me to take charge 
of his trimming, heeling, and edge-setting machinery and work, 
and | remained with him five years. 

Int. 10. Please state the sum for which such machinery was then 
selling per “set.” 

Ans. It was selling for five hundred dollars for a trimmer and a 
setter, which constituted a set. 

Int. 11. What saving, if any, was effected by the introduction of 
machine trimming with cutters like “ Compl’ts’ Exhibit Coté Cutter 
(Knights’ pat.)” over the former method of hand trimming? 

Ans. About two cents per pair. 

Int. 12. How many pairs of boots and shoes was Batcheller making 
per day during the time you worked for him? 

Ans. Anywhere from six thousand to ten thousand pairs per 
day. 

Int. 13. Was any change made in the kind of cutters used while - 
you were at Batcheller’s; and, if so, how soon after you went there ? 

Ans. In the neighborhood of a year after I went there we changed 
the old Coté machines for the Busell trimmer, which had cutters like 
“Complainants’ Exhibit Old Busell Cutter.” Theobject of the change 
was to get the welt knife to clean out the welt. There was no fauit 
with the edge finish done by the Cot“ machine, but the cutters had 
no welt knife and we had to take it out by hand. 

Int. 14. Did or not the old Busell cutter take out the rand or 

welt in a satisfactory manner”? 
273 Ans. Well, it did after we had some change in the beat- 
ing out of the soles, so as to give room for the knife to work. 

Int. 15. Were or not the old Busell cutters used by you as long as 
you were at Batcheller’s? 

Ans. They were. 

Int. 16. Have you ever seen any other cutter except those hav- 
ing the rand-cutter inserted like the old Busell cutter that would 
take out the whole of the rand or welt at the same time that the 
sole was being trimmed ? 

Ans. I never have, that worked successfully. 

Int. 17. What is the usual method of cutting out the rand when 
trimming sole edges with cutters like “Compl’ts’ Exhibit Busell 
Cutter (Orcutt pat. of ’81)?” 

Ans. The usual plan is either to have the rand-cutter rotate on an 
independent shaft or to take it out with a hand tool. 

Int. 18. Please examine the shoe now shown you, marked “ De- 
fendants’ Exhibit Corthell Shoe No. 12,” and state whether or not 
the right-hand portion of the sole represents a shoe sole as prepared 
for being trimmed with rotary cutters like “ Compl’ts’ Exhibit Bu- 
sell Cutter (Orcutt pat. of ’81).” 
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Ans. Yes, sir; I should say that it does. 

Int. 19. At the time when you commenced your efforts to intro- 
duce machinery for trimming sole edges were manufacturers ready 
to receive such machinery, or was it a work of difficulty to induce 
them to adopt such machines? 

Ans. I think it was a very easy job to get them to take them. 
All they wanted was to see the machine work successfully and they 
were rei ady to iake hold. 

Int. 20. How many trimming machines, as near as you can state, 
do you think you introduced before going to work for Batcheller ? 

Ans. As near as I can remember, from twenty to twenty-five. | 
was only selling the machines for two or three. months before going 
to work for Batcheller. 

Int. 21. Please state what are the relative numbers of shoes that 
ean be trimme red pe rds ay or per hour by the“ old Buseli cutter” or by 
cutters like “Compl’ts’ Exhibit Busell Cutter (Orcutt pat. of ’S1. P 

Giive your best judgment, based upon your experience. 
27 Ans. It is my opinion itis a great deal more with the man 

than it is with the cutter. While in North Brookfield I 
taught about twenty-five men to run trimming machines. Some of 
them could trim a hundred pairs an hour any time they were asked 
to; others couldn't trim fifty. I think that the old Busell cutter is 
capable of doing about a third more work than any other cutter 
that | have seen in use since that was got out. 

Int. 22. Are you familiar with the use and working of cutters 
like “Compl’ts’ Exhibit Busell Cutter (Orcutt pat. of ’81)?” 

Ans. Yes, sir. ; 

Int. 25. Please examine the boot now shown you, marked “ De- 
fendants’ Exhibi! Mitelell Boot,” and state what, in your opinion, 
is the quality of t..e finish of the sole edge. 

Ans. I consider it a very fine edge, indeed—a great deal better 
than you will find on almost any one’s goods manufactured in 
Massachusetts. 

Int. 24. Please state whether or not it would be practical to trim 
sole edges like the “ Mitehell boot ” with cutters like that now shown 
you, marked both Defendants’and Complainants’ “ Exhibit Rounds’ 
Rand and Edge Cutter.” 

Ans. I don’t see why if a closely fitted boot, well fitted, it would 
not be practical to trim it with this cutter. 

Int. 25. Have you heretofore worked. for Messrs. Claflin, Coburn 
& Co., boot and shoe manufacturers; and,if so, when did you begin 
with them and when did you leave ? 

Ans. I began the first day of December, 1882, and left the first of 
August, 1584; had charge of their bottoming department in their 
South Framingham factory. 

Int. 26. What kind of rotary cutters for trimming shoe-sole edges 
were used in their factory; and, if more than one kind was used, 
what proportion of each ? 

Ans. The Busell cutter—this one (referring to“ Compl’ts’ Exhibit 
Old Busell Cutter ")—was used on about three-quarters of their work. 
The balance was trimmed with a rotary plane. 


oe 
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Int. 27. From your knowledge and experience in shoe-sole trim- 
ming with different cutters do vou think the number of shoe soles 
now trimmed yearly with rotary cutters has been increased by the 

introduction of cutters like “ Complainants’ Exhibit Busell 
275 Cutter (Orcutt pat. of 81)” over and above what would have 

been so trimmed had the “old Busell cutter” remained 
the only cutter in use? 

Ans. No, sir; I don’t think it has. 

Int. 28. Please state the amount of business done and number of 
hands employed at Claflin, Coburn and Co.’s factory while you were 
there. 

Ans. I can’t give the exact number of hands, but they manufact- 
ured, in the busiest part of the season, from 150 to 200 twelve-pair 
cases per day. 

Int. 29. Please examine the block of leather now shown you and 
state what, in your opinion, is the quality of the molding that has 
been performed on the edges thereof. 

Ans. I should consider it quite smooth work, although the leather 
has shrunk out of shape some since it was done. 


(Defendants’ counsel here puts the block of leather referred to in 
evidence, marked “ Defendants’ Exhibit Draper Molded Leather, E. 
H., spec’l exam’n’r.”) : 


Attest: EUGENE HUMPHREY, 


Special Examiner. 


OSCAR E. DRAPER. 


Deposition of Charles H. Brown. 


Direct examination by T. W. Porrer, Esq., of counsel for de- 
fendants : | 
Boston, April 25, 1885. 

Int. 1. What is your name, age, residence, and occupation ? 

Ans. Charles H. Brown; 42; Boston; machinist. 

Int. 2. How long have you worked at the machine business ? 

Ans. ‘Twenty-two vears. 

Int. 3. Have you made any experiments in milling metal with 
rotary cutters in order to test their capacity for the purpose of proof 
in this case? If so, please describe the same, using as exhibits any 
tools or milled work which you may have. 

Ans. I have. With this cutter | milled the short slot or groove 
in the steel bar here shown. After commencing this short groove 

the arbor of the milling machine worked loose, drew out and 
2976 ~=—s allowed the cutter to work towards the side of the bar, and 

making the groove crooked, and th vreby breaking off the 
thin ridges from nine of tbe teeth in the cutter. I then readjusted 
the machine, reversed the bar, aud milled the long groove at its op- 
posite edge with the same cutter in the condition in which it now 
is. (The bar and cutter referred to are now introduced in evidence 
and respectively marked “ Defendants’ Exhibit C. H. Brown’s Mill- 
ing Cutter” and “ Defendants’ Exhibit C. H. Brown’s Milled Steel 
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Bar”) I then milled theedge ofthe same bar with thisother cutter, the 
milling being about half the length of the bar. (The cutter referred 
to here introduced in evidence and marked “ Defendants’ Exhibit 
C. H. Brown’s Milling Cutter No. 2.”) 

Int. 4. What is the grade, quality, and manufacture of this Ex- 
hibit Steel Bar milled by you? 

Aus. It is Jessop’s (English) warranted tool steel, and is regarded 
as being the best tool steel we can get. 

Int. 5. Of what material is the rotary cutter made with which you 
milled the long and short grooves on the flat side of the steel bar ? 

Ans. Of Jessop’s best tool steel, the same as the bar. 

Int. 6. What is the character or quality of the metal of which the 
cutter is made with which you milled the edge of the steel bar? 

Ans. Bessemer steel. 

Int. 7. How many euts did you make in milling the grooves in 
the flat side of the Exhibit Steel Bar, and how many cuts in milling 
the edge thereof? 

Ans. One cut each on the grooves in the flat side and two cuts on 
the edge, the last very light, a finishing cut, which stops short of the 
first cut and shows its depth, which is very much less than >}, of 
an inch. 

Int. 8. What was the feeding speed of the milling machine 
when milling this bar, or how “long time did it take to mill the 
longest groove ? 

Ans. ‘Twenty minutes, which is a trifle over an inch ip two 
minutes. 

Int. 9. What was the rotary speed of the cutter ? 

Ans. About one hundred and ten revolutions, which is at the rate 
of about fifty-five feet per minute. 

Int. 10. How does this speed compare with the proper speed for 
milling-cutters of the diameters of your exhibits ? 

Ans. It is about twice the speed it ought to be. 

277 Int. 11. Why did you then run it at such speed ? 

Ans. I have no way of reducing it and making it run 
slower. I run the miller on its lowest speed that it was belted 
to run. 

Int. 12. How many kinds of steel are recognized in a general way 
by machinists? ‘This question does not refer to the different manu- 
factures, but to the general classes into which steel is divided. 

Ans. “Tool,” “ machinery,” and “ Bessemer ” steels. 

Int. 15. Which is the better quality, which the second, and which 
the poorest ? 

Ans. “ Tool steel” or “ cast steel,” so called, is the best, “ machinery” 
steel the second best, and “ Bessemer” the poorest grade. 

Int. 14. Will or not “tool” and “ machinery” steel both harden 
by the mere heating and immersing in cold water? 

Ans. Yes. 

Int. 15. Can Bessemer steel be hardened except by the employ- 
ment of chemicals ? 

Ans. I should say no. 

Int. 16. Did you experience any difficulty in milling the steel bar 
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with these cutters, except in the matter of the working loose of the 
arbor, as already stated ? 

Ans. Not any. 

Int. 17. Would there be, in your opinion, any reason for break- 
ing or any danger of breaking the cutters, provided all parts of the 
machine operated as it was set to operate ? 

Ans. Not any. 

Int. 15. How would the feeding speed of the steel bar, as stated by 
you, while you were milling it compare with the usual and ordinary 
speed of similar milling work ? 

Ans. About one speed faster—that is, one-third faster. 

CHARLES H. BROWN. 

Attest: EUGENE HUMPHREY. 

Special E-raminer. 


278 Deposition of Henry Cunningham. 
Boston, April 27, 1885. 


Direct examination by T. W. Porrer, Esq., of counsel for 
defendants : 


(It is agreed that the following affidavit is part of the direct testi- 
mony of the witness :) 


“T, Henry Cunningham, of Boston, and one of the firm of F. M. 
Stevens & Co., being duly sworn, do on oath depose and say that my 
age is forty-three years. I have been a member of said firm since 
about January, 1881. | 

“TI have before me and have read the affidavit given by said 
Stevens to be used in this suit, and I was present when O. L. Noble 
was urging our firm, late in 1882, to quit making rotary cutters for 
the Corthell Company and contract to make cutters for the Busell 
Company, of which said Noble was then, as now, superintendent; 
and, in addition to increased compensation promised us by him, he 
strongly urged that our leaving the Corthell Cornpany would force 
them to compromise the then pending suit between said companies 
on the Orcut patent and lead to a consolidation of the two com- 
panies, which, he urged, was the best course, because, as he often 
stated, the trial of that suit would make the Orcutt cutter public 
property. The statement made in connection with this suit by said 
Noble—that the Busell Company made advances to our firm while 
we were making cutters for said company—is false in fact and an 
attempt to impose on the court, because said company failed to give 
us the amount of work agreed upon by the sum of $5,000; and if 
they had given us the amount of work that they agreed to we should 
have received from them more money than we received of them, 
including the advances; and when the advances were made Noble 
stated that he made them because lie was under obligations to us so 
to do under our contract with said company. 

“At the time of the consolidation of the Busell and Corthell Com- 
panies it was generally urged by both sides that it was better to 
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consolidate than make the cutters common property, as the trial of 
the suit would certainly do; and although the Corthell stockholders 
regarded the terms as unequal, oppressive, and unjust, vet they 
accepted them as the best they could obtain, and especially 
279 as they were at great disadvantage by reason of Noble’s 
having hired and taken away our facilities for making the 
Corthell Company cutters. 

“When Noble was about bringing the suit at law against us, tie 
present year, which | am informed has not been entered, he stated 
in my hearing that he would resort to every mean, dirty trick that 
he could to break up our business uuless we would agree to quit 
inmaking cutters.” 

Int. 2. What is the present price at which the cutters in contro- 
versy are sold by you and the complainants ? 

Ans. One dollar each by us; [ suppose the same by them. 

fut. ©. Have you seen circulars issued by the complainant com- 
pany, or purporting to be, stating that the price of cutters during 
the pendency of this suit will be one dollar each ? 

Ans. I have. 


Cross-examination by J. E. Maynaprer, Esq., of counsel for 
complainants: 
Cross-int. 4. What was the price per cutter paid you by the Busell 
Company when you made cutters for them ? 


Ans. One dollar each. 
HENRY CUNNINGHAM. 
Attest: EUGENE HUMPHREY, 


Special Examiner. 
Deposition of Samuel N. Corthell. 


Boston, April 24, 1885. 


Direct examination by T. W. Porter, Esq., of counsel for 
defendants: 


Int. 1. Are you one of the defendants and have you heretofore 
testified in this case? 

Ans. Lam and I have. 

Int. 2. Please examine the exhibit now shown you, marked “ De- 
fendants’ Exhibit Draper Molded Leather,” and state, if you know, 
with what exhibit cutters, if any, the respective edges were molded 

and by whom. 
280 Ans. One edge was trimmed with “Compl’ts’ Exhibit 
Brown and Sharpe Milling Cutter No. 2” and the other edge 
with “ Complainants’ Exhibit Brown and Sharpe Cutter No. 1,” by 
invself. | 

int. 5. Please state how these cutters performed their work— 
whether it was any more difficult to trim with them than with 
ordinary trimming-cutters, and what is the quality of the work 
respectively performed by them. 7 
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Ans. The cutters mentioned run as smoothly and cut as well as 
any of the cutters that I have trimmed with, and the quality of the 
work that they performed is as smooth, fine, and nice as any of the 
molded planes would trim the same thickness; but, the leather 
being damp, it don’t show as well now as it did at the time it was 
trimmed, on account of the checking. 

Int. 4. You spoke of the dampness of this exhibit when being 
trimmed. Was it any more damp than shoe soles generally are 
when being trimmed? 

Ans. No; it was not; but where there are so many pieces of 
leather nailed together, not being pressed as a heel is nailed onto a 
shoe, there will be more liability of checking than where there is 
only two or three pieces. 

Int. 5. What is the effect upon a shoe sole, after being trimmed, 
to lay in the open air for a length of time before being finished and 
set? 

Ans. My experience has been that shoe edges left, after being 
trimmed, in the open air for a time before being finished will 
check. The fibre of the leather will rough up and look coarse, as if 
trimmed with a dull cutter. I have had well-trimmed edges that 
were smooth and fine when they came from the trimming machine, 
after laying over from a Saturday till the next Monday, check and 
rough up so that I was obliged to dampen them with a sponge and 
trim them over lightly before I could procure a satisfactory — by 
setting it. 

Int. 6. Please examine the piece of black walnut now shown you, 
marked “ Defendants’ Exhibit Corthell Molded Board, E. H., spec’! 
exam'r,” and state whether the same was molded by you or in your 
presence and with what cutter, if you know. 

Ans. This black walnut board was molded by myself with the 

“ Defendants’ Exhibits Corthell Cutters” Nos. 1, 2, and 8, 
281 “ Defendants’ Exhibit Stephenson Cutter No. 3,” and the 

“ Defendants’ Exhibit Corthell Miter Cutter.” One path was 
cut by each cutter, and one cutter cut two of the paths. 


(The Exhibit Board and Miter Cutter now put in evidence.) 


Int. 7. Do you know anything about cutters having at any time 
been made similar to the Exhibit “ Old Busell Cutter,” but formed 
of a single piece of metal, by milling the slots between the teeth ? 
If so, state, if you know, by whom made and by whom used, and 
by what name or designation they are known in the market. 

Ans. Ido. They have been made by the Busell Trimmer Com- 
pany, at the request of E. & A. H. Batcheller & Co.’s foreman, and 
used by them, and were called “the Batcheller cutter,” both by the 

susell agents and the operators using them. One convex cutter of . 
this style was marked “ style 108.” 

Int. 8. Have or not these cutters been made by the defendants, 
and are they or not making them at the present time’ 

Ans. They have been and they are now. 

Int. 9. How are those cutters secured upon the arbor? 

Ans. There is a thread cut in the hub which allows them to be 
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screwed onto the arbor and used in place of the Exhibit “Old Bu- 
sell Cutter.” 

Int. 10. Please state whether you were present when the sole edge 
of “ Defendants’ Exhibit Thompson Shoe No. 2” was trimmed; if 
so, with what it was trimmed. 

Ans. I was. It was trimmed with “ Defendants’ Exhibit Stephen- 
son Molding Cutter.” 

Int. 11. What was the operation of that cutter for that purpose— 
that is, how did it perform its work—good, bad, or indifferent ? 

Ans. It trimmed a very fair, smuoth edge, as ‘good as the average 
on that class of work. I blae ‘ed and set the edge on the shoe re- 
ferred to in order to preserve its form. 


(Adjourned to Monday, April 27, 1885, at 10 a. m.) 


Monpbay, April 27, 1885. 
(Direct examination resumed :) 


Int. 12. Please examine the price-list now shown you, marked 

“ Defendants’ Exhibit Complainants’ Catalogue, W. A. C., 

282s spec’l exam’r”’ (now put in evidence), and state whether it is 
one of the latest edition issued by the complainant company. 

Ans. It is, as far as | know. I have never seen one later. This 
is dated October 1, 1SS3. 

Int. 13. Please state whether heretofore the complainant company 
had been in the habit of m: irking upon the machines sold by ita 
list of patents like that shown on page 32 of said catalogue. 

Ans. I should say they had. I never have seen any of their ma- 
chines but that had a list of patents marked thereon reaching 
nearly the length of the column of the old style of machine, and 
on one corner of the base of the new machine, of which a eut is 
shown on the first leaf of said catalogue. 

Int. 14. Have you with you samples of a cutter known as the 
“108” or the “Batcheller” cutter? If so, will you please intro- 
duce them and have them marked as exhibits in this case? 

Ans. I have a cutter in my hand marked by stamping in the slot 
“No. 36,8. 108." and on the other side “ Pat. March 4. 1879.” This 
is the cutter known as the “ Batcheller” cutter. (Cutter referred to 
put in evidence and marked “ Defendants’ Exhibit Complainants’ 
Batcheller Cutter No. 108, E. H., spee’l ex’r.”) TI have now in my 
hand another eutter marked in the slot “36,8. 108.” and on the 
other side “Fk. M.S. & Co.,” which was made by the defendants in 
this case, and is also known as the “ Batcheller” cutter. (The cut- 
ter last referred to now put in evidence and marked “ Deter idants’ 
Exhibit Defendants’ Batcheller Cutter, E. H., spec’l exam’r.”) 

Int. 15. By whom, if any, are these cutters used, and how long, 
to your knowledge, have they been in use? . 

Ans. They are used by E. & A. H. Batcheller, at North Brook- 
field; Moses Walker, of Milford. These are all the places I have 
seen them inuse. Other parties have purchased then. They have 
been in use the past yvear—for about a year. : 

Int. 16. How was the clearance in these two cutters produced ? 
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Ans. In the cutter marked “ Defendants’ Exhibit Complainants’ 
Batcheller Cutter” it was produced by bending back the teeth. In 
the other exhibit cutter it was produced by molding back the top 
surface of the teeth. 

Int. 17. What part of the shoe sole are these cutters used to 

trim ? 
285 Ans. The bed of the fore part. 
Int. 18. State whether or not they are used with a rand-cut- 
ter; and, 'f so, what kind. 

Ans. They are used with a rand-cutter on a flexible shaft, such 
as the old-style Busell trimmer. 

Int. 19. Please state, if you know, whether the parts marked in 
the Exhibit Complainants’ Catalogue as follows, “ 11 cutter, Busell ;” 
“14 cutter, feather edge, Busell;” “12 cutter, feather edge, N. S.;” 
“41 holder for cutters ;” “42 holder, sleeve;” “109 shield No. 2;” 
“110 shield No. 4;” “111 shield No. 6;” “112 shield No. 8;” “113 
shield, Busel) cutter, large;” “114 shield, Busell cutter, small ;” 
“116 shield, wrought bearing ;” “118 flexible spindle ;” “119 spindle 
nut;” “121 spring for holder;” “132 welt knife for molded cutter, 
long ;” “133 welt knife for molded cutter, short ;’ “134 to 139 welt 
knives, inclusive,” are now made by the complainant company and 
kept in stock by them; and, if so, please state as briefly as you 
can the uses of these parts. ! 

Ans. The “11 eutter, Busell,” is kept in stock by them, and sold 
and rebladed for customers when worn out, and is the same as the 
“Complainants’ Exhibit Old Busell Cutter,” for trimming fore-part 
elges. The “12 cutter, feather edge, N. &.,” is kept in stuck and 
sold for use with the “ Batcheller” cutter and with the Oreutt cutter. 
The “ 14 cutter, feather edge, Busell,” is kept in stock and sold for 
use with the “oid Busell cutter.” Shields “ 109,” “112,” “113,” 
“114,” are used with the “old Busell cutter.” “Shield, wrought 
bearing,” No. 116, is kept in stock and sold for use on the old Busell 
machine. “No. 118 flexible spindle” and “119 spindle nut” are 
used with the old Busell machine and kept in stock. Welt knives 
“132” and “133” were in stock when I worked for them, in 1883, 
and used with cutters like “ Defendants’ Exhibit Brown and Sharpe 
Slotted Cutter.” Welt knives “134” to “139,” inclusive, are all kept 
in stock and used with the old Busell cutter. No. “41 holder for 
cutters,” No. “42 holder, sleeve,” No. “ 110 shield,” No. “ 111 shield,” 
No. “121 spring for holder,” are used in connection with the Orcutt 
cutter and not with the old Busell trimmer, and are kept in stock 
for sale. 

Int. 20. Do you know what the cost was to customers to 
2984 have cutters like “ Compl’ts’ Exhibit Old Busell Cutter” re- 
bladed when the blades had been worn out by use? If so, 

state the same. 

Ans. The cost was one dollar for reblading. 

Int. 21. By whom was it done? * 

Ans. By the Busell Trimmer Company. 

Int. 22. State, if you know, from your connection with them as a 
salesman or otherwise, which were regarded as the preferable or 
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more profitable work—the manufacture of cutters like “Compl’ts’ 
Exhibit Busell Cutter (Orcutt pat. of ’81)” at three dollars each or the 
reblading of cutters like “ Compl'’ts’ Exhibit Old Busell Cutter” 
one dollar each. 

Ans. The Orcutt cutter at three doliars each. 

Int. 23. State whether or not the sale of either of the cutters re- 
ferred to in the last question was favored more than the other by the 
complainant company; and, if so, which. 

Ans. The cutters like “ ¢ ‘om plain: ints’ Exhibit Busell Cutter (Or- 
eutt pat. of ’S1)” and eutters like “ Defendants’ Exhibit Complain- 
ants’ Bateheller C itter No. 108” were favored more than cutters like 


‘Compl'ts’ Exhib.t Old Busell Cutter,” aud I was instructed to use 


all exertions to sel! those instead of the latter. 


Cross-examination by J. E. MaAynaprer, Esq , of counsel for 
complainants: 


Cross-int. 24. Do you know why oil is used upon the cutters when 
milling these samples, such as “ Brown’s milled steel bar” and the 
other exhibits of that class’ 

Ans. I suppose it is to protect the cutter and give it a chance to 
do its work easier. It was only used on the steel and not on the 
cast iron and composition. It is the practice to use oil on steel and 
not on composition or cast Iron 

(ross-int. 25. Do vou know why the speed is so widely different 
in milling those exhibits from what it is in trimming sole edges? 

Ans. On account of its being a harder material than leather. 

Cross-int. 26. Do you know why the metal is rigidly held upon a 
bed instead of in the hand, as is the shoe? 

Ans. It is harder material than Jeather, and I hardly think you 

could hold it in your hand and mill any depth. 
285 (ross-int. 27. Do you not see that the depth of cut in mill- 
ng depends - the relation of the surface of the bed and 
the axis of the cutter 

Ans. The depth of cut depends on the distance the work is placed 
from the axis of the cutter. As it would be held in the hand, the 
harder you press the nearer the shoe would be to the axis and the 
des per cut it would make. 

Cross int. 28. Do you think that the mode of operation of a mill- 
ing-cutter is substantially the same as that of a rotary sole-edge 
trimmer 

Ans. As far as depth of cut I don’t see why not. You can ar- 
range the work a certain distance from the axis of the cutter, and 
you can press the shoe to a certain distance from the axis so as to 
take a certain depth. 

Cross-int. 20. You have not answered the question, which is, 
whi a r you think the modes of operation in the two cases are the 
same or not; not as to depth of cut anon, but as to that and every 
other matter 

Ans. I think the modes of operation are substantially the same, 
ba irring out the two different speeds of the cutter. 
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Cross-int. 30. Do you also think the results of the two modes of 
operation are substantially the same? 

Ans. You get the same molding or outline in the two cases, pro- 
vided you use the same cutter. That is the only result there is. 

Cross-int. 31. How does the workman regulate the depth of cut in 
tools like Exhibit “ Hand Plane?” 

Ans. He regulates the depth of cut by adjusting the cutting edge 
a certain distance above the guide in front of the cutting edge. 

Cross-int. 32. Is the part you call the guide commonly called the 
guide or the guard? 

Ans. The guide, as I understand it. The guard is the rand 
guard. 

Cross-int. 33. In Exhibits “ Bigelow Cutter” and “ Dunham Edge 
Cutter” the depth of cut is regulated by adjusting the guide to the 
cutting edge, is it not? 

Ans. I should say it was. 

Cross-int. 34. Mr. Andrén thinks, as I undersiand him, that the 

tools marked Exhibits “ Hand Plane,” “ Dunham Edge Cut- 
286 ter,’ and “ Bigelow Cutter” are substantially the same in 

construction, mode of operation, and result as the rotary 
sole-edge trimmers in controversy. What is your opinion as to 
that? 

Ans. I think they are substantially the same. 

Cross-int. 85. And what part of the rotary trimmers in contro- 
versy do you think is substantially the same in construction, mode 
of operation, and result as the part you call the guide in those hand 
tools ? 

Aus. The cutting edge of each tooth. 

Cross-int. 36. Then what part of the rovury sole-edge trimmers do 
you think is substantially the same in construction, mode of opera- 
tion, and result as the cutting edge of the hand tool? 

Ans. The tooth that is commencing to cut as the preceding one 
leaves the edge. 

Cross-int. 37. Your answers seem to me obscure. Do you really 
mean that you believe the cutting edge of the rotary trimmers is 
substantially the same in construction and mode of operation and 
result as the guide of the hand tool which does not cut at all, which 
is what you say, as I understand you, in your 35th answer? 

Ans. I believe that the preceding cutting e ige of the rotary cutter 
when in operation is substantially the same as the guide in the hand 
plane. 

Cross-int. 38, Do you mean the cutting edge or that part of the 
top surface of the tooth back of but close to the cutting edge? 

Ans. I mean the cutting edge. 

Cross-int. 39. Now, as to your 36th answer. Is it not clear that 
the cutting edge of each tooth of the rotary trimmer is the same in 
construction as the cutting edge of the blade of the hand plane, in 
a general sense, although very different in certain respects ? 

Ans. I think it is substantially the same as the cutting edge in 
the hand plane. 
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Cross-int. 40. Don’t you think that your last answer conflicts with 
your 36th answer? 


Ans | don't think if does 


(Adjourned to 2 o'clock p. tm.) 


(Cross-examination resumed :) 


(ross-int. 41. Do you not see plain substantial differences 
287 in construction between the hand tools and the rotary edge- 
lrimmers in controversy ° | 

Ans. I don’t see anything but what has its equivalent in the 
rotary cutter 

Cross-int. 42. What do you think is the reason why rotary sole- 
edge trimmers are used in preference to hand tools? 

Ans. By the system of the manufacture of shoes at this period 
and the convenience of not having so large a number of edge-makers 
to look after it makes it a litthe more convenient to trim by ma- 
celine ry ; and having placed that number of machines in a large 
number of factories it rather obliges manufacturers to use machine 
trimmers in order to compete with their competitors. 

Cross-int. 45. Did you ever see any of the large edge-trimmers 
in which the shoe was jacked and in which a non-rotary tool was 
used 

Ans. Yes; I remember seeing one or two. 

Cross-int. 44. Do vou think that your cutter, Exhibit “ Corthell 
Patent Cutter,” is substantially the same in construction, mode of 
operation, or result as the cutters in controversy ? 

Ans. I should say it was substantially the same. 

Cross-int. 45. Do you think that Exhibit “ Thompson Rand and 
Sole Edge Trimmer” is substantially the same in construction, 
mode of operation, and result as the rotary sole-edge trimmers in 
controversy °< 

Ans. The construction varies a little, as it is in three different 
parts; the mode of operation and result is the same. 

Cross-int. 16. Did you notice how badly the rand knife was ground 
n the “ Thompson rand and sole-edge trimmer?” 

Ans. L have not. | should hardly think it had been ground, 
though, since it was made. 

Cross-int. 47. Do you know what patent is referred to in the pat- 
ent marked on the bed-cutter of the “ Thompson rand and sole- 
dge trimmer?” 

Lns. The Knights patent. 

(ross-int. 4S. Is it your opinion that the “ Thompson rand and 

sole-edge trimmer” could be sold in competition with the rotary 
solc-edge trimmers In controversy ? 

2s Ans. Yes, sir; and if the cutters in suit were sold at three 


9 


Gollars apiece the “ Thompson rand and sole-edge trimmer 
could be run for one-half the expense of the cutters in suit and do 
work on the edge that would stand a great deal better and longer 
than any cutters in suit, as will be seen by the “ Defendants’ Ex- 
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hibit Mitchell’s Boot,” which was trimmed by substantially the same 
cuiter six years ago. 

Cross-int. 49. Please explain fully the reasons for the difference 
in the work done by “ Thompson’s rand and sole-edge cutter” and 
the cutters in suit. 

Ans. Well, 1 think it is because the cutting edges are consider- 
ably nearer together and more teeth strike the sole edge in the second 
than with the cutter in suit,and which, as the shoemakers say, kind 
of “ peans” the edge down and hardens it. 

Cross-int. 50. Why is it, in your opinion, that many thousands of 
the cutters in suit have been used for each one of the “ Thompson 
rand and sole-edge cutters ” ever made ? 

Ans. One great reason is because the complainant company have 
bought up all the patents for rotary edge-trimmer cutters and rotary 
rand knives that they could find, and, owing tothe immense profit 
that was in the cutter in suit, formed a monopoly and made the in- 
nocent manufacturers believe that that was the best cutter for them 
to use, and not giving them any facilities for buying and using the 
“Thompson rand and sole-edge trimmer.” Of course, they couldn’t 
use them if they couldn’t be had. 

Cross-int. 51. What patents do you think cover the “ Thompson 
rand and sole-edge trimmer? ” 

Ans. Well, I suppose the Knights patent would cover the chisel 
edge on the bed-cutter, and the Bolling the channel-cutter, and the 
Busell the welt knife—that is, they describe such things in their 
specifications. 

Cross-int. 52. Why don’t the defendants make the “ Thompson 
rand and sole-edge trimmer,” instead of copying the Oreutt cutter? 

Ans. I presume for the same reason that the complainant com- 
pany don’t—that is, there isa bigger profit on the cutters in suit 
when sold at three dollars, and, another reason, that there is so 
many machines out that use the cutter in suit the manufacturers 
would have to change all over for a machine capable of using the 

Thompson cutter. 
289 Cross-int. 53. Do you think that this cutter, Exhibit 
Stephenson Molding Cutter, is substantially the same in con- 
struction, mode of operation, and result as the rotary sole-edge cut- 
ters in suit? 

Ans. I don’t see any material difference. I should say it was 
substantially the same. 

Cross-int. 54. Is it not the fact that the hand tool in operation 
takes off a shaving—that is, a strip of considerable length, com- 
pared to its thickness, and often an inch or more in length? 

Ans. Well, in the usual practice, in using these band planes the 
chips are very light—that is, very thin—and not more than three- 
eighths to half an inch in length. Itis so thin it breaks up in going 
two or three inches or one side of a shoe, and will crumble up like 
dust by pressure in the hand, as does the coarsest chips that you 
will get from a rotary cutter. 

Cross-int. 55. Is not the removal of a series of chips by a series of 
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forward motions by the hand tool a radi ‘ally different mode of Op- 


ition from that of the cutters in suit, in your opinion ? 
Ans. I think not. The operator makes short motions with his 
ane, and the operator trimming with a rotary cutter makes short 
ns with his shoes to get to a desired shape, which I consider 
tantialiy the same 

Cross-int. 56. Please reconsider this matter of the mode of opera- 
n of the hand plane and of the rotary sole-edge trimmers in suit 
| bearing in wind the difference in the condition of the stock 
ved, the fact that the eutting edge of the hand tool travels for- 
ind and back in a path substantially parallel with the sole edge, 
iting edge of a rotary cutter travels in a circle nearly 
nt to the surface of the sole edge, and all the other differences 
| vou are familiar, and state again whether you believe 

mode of operation to be substantially the same in both cases. 
if course, | understand that the hand plane don’t revolve 

, 


7.000 times a minute, as does the rotary cutter, but I claim that the 
esult and operation are substantially the same. l don’t take into 


n<ideratio; speed at all in this answer. 


(ross-int. 57. Do you know why none of the complainants’ cutters 
suit have been experimented with by defendants as milling-cut- 


rs why Mr. Andren was silent upon the feasibility of using 
them for milling metal ? 

") Ans. I know nothing about Mr. Andrén whatever on that 
t. but the reason that I have never milled or caused to 


| complainants’ eutters like Exhibit “ Busell Cutter, 

nat. of S11.’ is on account of the thinness of the stock at the 

« of the tooth. I knew that they would break off in trimming 
ther and that they would be liable to break off or bend back 


Redir 
Int. oS. In eross-int. 42 you were asked your opinion “ why rotary 
ge trimmers are used in preference to hand tools.” Please 
| lranswer given to that interrogatory, whether 


ntroduction of other and earlier machinery 
hes of shoe manufacturing has had an in- 
me the roduction of shoe-sole trimming machinery, 

sta! r reasons for such opinion as you may give. 
My reasons are that in the commencement 
: Lore trimmers the only Success We had was in 


es having a tall or nearly full line of shoe machinery, 

cy ' i oreat nanny m inufacturers of shoes about 

t nes in their factories their main reasons 

- Ho. eve irving our machines were that they would 

st to reorga ind introduce other machinery in order to 
Pimming ma nes of any advantage to them. In some 


ng steam power and machinery for other branches of 
iriety of styles is so nun.erous they will 

| use sole-edge trimming machines, althougi some 

r the reason, as they claim, and I agree with 


neat RTS, 
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them, there is no advantage to them in using such trimmers. Among 
those referred to who do not now use them but who run other ma- 
chinery by power are: Lilly, Brackett & Co., of Brockton; Nahum 
Johnson, of Brockton; J. W. Hart & Co., of Weymouth; Edwin 
Clapp, of East Weymouth; Cox, Young & Gardner, of Boston; 
Whitcher, of Quincey, and many others whose names I do not recall 
at this moment. 

Int.59. You have been inquired of in cross-examination and have 
answered in relation to the cutting edge of the teeth in the Orcutt 
cutter serving as a guard each for the other. Please examine the 

Defendants’ Exhibit Worn Cutters, respectively, marked “ No. 
291 325, P. F. B.,” and “ No. 11,8. T. T. B.,” and state whether you 
find any other guard than the cutting edge of the blades. 

Ans. I don’t find any other and don’t see any possibility of there 
being another. 


(Adjourned to April 28, 1885, at 10 a. m.) 


Boston, April 28, 1885. 


a 


Cross resumed: 


Cross-int. 60. Don’t you see that the guard in the “ worn cutters ” 
is the top of each tooth, precisely as the molded surface of the part 
vou call guide in the hand tool is the guard for the cutting edge 
of the hand tool, or are you unable to distinguish between the cut- 
ting edge and the surface back of the cutting edge in the worn 
cutters? 

Ans. I can see only a very thin portion of the top or molded sur- 
face of the tooth in the worn cuiter marked “ No. 5, P. F. B.,” and 
I don’t believe that any other portion of vie tooth except the ex- 
treme cutting edge acts as a guide or guard in any sense whatever. 
[ have used cutters where the teeth were ground ‘away full two- 
thirds thinner than these, and they trimmed smooth, and that is 
my reason for believing that the extreme cutting edge is the only 
guard. 

Cross-int. 61. Then you don’t see that it is simply impossible for 
the cutting edge to be a guard, do you? 

Ans. I do not. 

Cross-int. 62. Do you see that the eutting edge of each tooth of 
the cutters in suit is not only moved away from the sole edge after 
making an extremely short cut, but is also pried out of the leather 
by the action of the molded surface of the tooth back of the cutting 
edge? 

Ans. I don’t see anything of the kind. I don’t see how it would 
be possible for the top part of a tooth to have any time to pry out 
the cutting edge at the great speed the cutter revolves and with 
1,800 teeth striking the sole edge per second. 

Cross-int. 63. And yet you know, don’t you, that if you tip the 
handle of a hand plane back while you are shoving it forward the 
molded surface of the blade back of the cutting edge will pry the 
edge out of the leather? 
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«a possibility, but no probability of doing anything 
| Opry ration. 
H4 Is t absolutely certain that you will pry 


u do tip the handle back ? 


now see that each cutting edge of 

ters the leather as the edge of the hand 

oped forward and leaves the leather 

ty would if the handle were tipped 
Nien vel s this not too plain for rational dis- 
by placing a seale from one cutting 
wing eutting edge takes hold before 
would have any chance to pry out the 


- practical effect of having the c'tters in 
suppose each tooth of the cutters in 

Hat front face was so much inclined to the 
to the molded top of the blade of 


i rotary cutter constructed on that 

m the center it would trim a smooth, 
vat edge-trimmer operators call rank 

ere are numbers of the cutting 

thie center | have made practi- 

rious angles on their front face that 

. nd erinding them so that each cut- 
e from the center they would per- 

that a cutter of the kind in suit, with 

face and the molded top of each 

lade. would work at all if the 

ih were largely eccentric to the 

urse, that the cutting edges are 


| answer from practical experl- 
cutters not made that way, in your 


fi nts cutter I don’t think the teeth would 
more, and the defendants’ cutter—it 
vaste, the amount of time it would 

eccentric. 
k the entters in suit would work 
ide—tirst, without clearance, and, 
irance Which you tind in the 


) cutting without clearance. With 
itters in suit they would cut very smoothly. 
Why are they not made, in your opinion, with the 


7 , 11) lrpolded topofeach tooth, ° 


ae a a AE 


an 
the 


We 
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angle between the flat front face and the molded top, the same as in 
the hand-plane blade? 

Ans. I don’t consider it would be practical to make them that 
way. It would decrease the durability of each tooth. 

Cross-int. 71. What do the letters “ P. F. B.” and “S. T. T. B.” on 
the “ worn cutters” mean ? 

Ans. There were so many abbreviations of that kind when cut- 
ters were marked that way, and as that style of marking was disused 
three years ago or more, | cannot call to mind what they do mean. 


Redirect: 


Int. 72. In cross-interrogatories 60 to 63 you have been inquired 
of in relation to the tops of the teeth in complainants’ cutter acting. 
asa guard. Please examine “ Complainants’ Exhibit Burr Cutter ” 
and state whether you have trimmed shoe-sole edges with cutters 
like them; and, if so, state further whether you found any lack of 
the requisite guard to keep the shoe sole at its proper distance from 
the axis of the cutter. 

Ans. I have. It requires as much pressure upon the shoe, and, if 
anything, more, to hold the shoe in contact with this cutter when 
trimming with it than when trimming with any other cutter I have 
ever used. 

Int. 73. Please answer the same question with relation to “Com- 
plainants’ Exhibit Rounds’ Rand and Edge Cutter ” and “ Complain- 
ants’ Exhibit Coté Cutter, Knights’ patent.” 

Ans. I have trimmed with the cutters referred to, and it 
294 requires about the same pressure as with the cutter referred 
to in the preceding question. 

Int. 74. Please answer the same question 'n relation to “ Complain- 
ants’ Exhibit Old Busell Cutter.” 

Ans. | have trimmed with cutters likethis. It re¢yuires about the 
same pressure with this cutter as it does with the Exhibit “ Busel! 
Cutter, Orcutt pat. of ’81.” 

Int. 75. If the top or edge of the teeth in complainants’ cutter per- 
forms any duty as a guard, as claimed by complainants, do or not, 
in your opinion, the teeth in Complainants’ Exhibits “ Burr Cutter,” 
“ Rounds’ Rand and Edge Cutter,” “ Coté Cutter, Knights’ patent,” 
and “ Old Busell Cutter” perform the same office or duty ? 

Ans. Exactly the same. 


SAMUEL N. CORTHELL. 


Stipulation. 


It is hereby agreed that the printed record in the suit entitled 
Busell Trimmer Co. et al. v. Corthell Manufacturing Co. e¢ al., num- 
bered 1673 on the equity docket of this court, be used as a part of 
the record in this case without being reprinted. 

J. Ek. MAYNADIER, 
Solicitor for Complainants. 
T. W. PORTER, 
Of Counsel for Defendants. 


THE BUSELL TRIMMER COMPANY ET AL. VS. 
Stipulation. 


ereby agreed that defendants’ answer shall be amended by 


ng to tl st of anticipatory patents therein recited that of C. 
Big w No. S824, dated March. 30, 1869, and by adding to 
rein of persons having prior knowledge of Or- 

y nvention that of W.C. Young, of and at Worcester, 


Ff 
EUGENE HUMPHREY, 
Special Examiner. 
Amend mes ni to Diese ndants’ Anawer. 
greed that defendant- may amend his answer bv 
the name of Richard Stevenson, of Boston, Massa- 
of the persons having prior knowledge, at Lawrence, 
MI setts, of the cutter described and claimed in complainants’ 
J. EK. MAYNADIER, 
Solicitor for Complainants. 
Exuinit Cory or Fire WRaAprerR AND CONTENTS 
Oxcutr Patent, 18S]. W. A. C., Sp'l Ex’r. 
DEPARTMENT OF THE INTERIOR, 
Unirep Srates PATeNt OFFICE. 
ns to whom these presents shall come, Greeting: 
ertify that the annexed isa true copy from the files of 
the tile wrapper, contents, and drawing in the matters 
tters patent granted William D. Oreutt March 1, 1851, No. 
y improvement in rotary cutters for trimming the edges 
” ware “~~ 
testimony whereof 1, FE. M. Marble, Commissioner of Patents, 
reed the seal of the Patent Office to be aflixed this twenty- 
i 4 ay bruary, mn the year of our Lord one thousand eight 
hundred and eighty-two, and of the Independence of the United 
States t] ne hundred and sixth 


SEAL. | i. M. MARBLE, 


(Commissioner. 


Boston, Jan. 2nd, 1879. 
lion Commr ol Patents 


Sin: | herewith send you the application complete of Wm. D. 
(irentt (case Ib) for a patent ior rotary cutter, the receipt of which 
nlease acknowledge and oblige, 

Yours respectfully, N. C. LOMBARD, 
Atty for W. D. Orcutt. 
2065; Model, 1 dr.: $15, cert 
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Petition. 


(Case A.) 


To the Commissioner of Patents: 


The petition of William D. Orcutt, of Boston, in the county of 
Suffolk and State of Massachusetts, respectfully represents that your 
petitioner has invented certain new and useful improvements in 
rotary cutters for trimming the edges of boot and shoe soles, which 
he verily believes have not been known or used prior to the inven- 
tion thereof by your petitioner. He therefore prays that letters pat- 
ent of the United States may be granted to him therefor, vesting in 
him and his legal representatives the exclusive right to the same 
upon the terms and conditions expressed in the act of Congress in 
that case made and provided, he having paid fifteen dollars into the 
Treasury and complied with the other provisions of said act, and 
hereby authorizes N. C. Lombard, of the city of Boston, to act as his 
attorney in presenting this application to alter or withdraw the same, 
as the case may require, to sign his drawings, and to receive the pat- 
ent when granted, with full power to appoint such other person to 
act in his stead as he may deem expedient. 


WILLIAM D. ORCUTT. 


Oath. 


Strate oF Massacnusetts, | 
County of Suffolk, 
On this second day of January, 1879, before the subscriber, a 


88 


justice of the peace for said county, personally appeared the within- 


named William D. Oreutt and made solemn oath that he verily 
believes himself to be the original and first inventor of the within- 
described improvements in rotary cutters for trimming the edges of 
boot and shoe soles, and that he does not know or believe the same 
was ever before known or used, and that he is a citizen of the United 
States. 
N. C. LOMBARD, 
Justice of the Peace. 


on '7 Spec ification ° 


To all whom it may concern : 

fe it known that I, William D. Oreutt, of Boston, in the county 
of Suffolk and State of Massachusetts, have invented certain new 
and useful improvements in rotary cutters for trimming the edges 
of boot and shoe soles, of which the following, taken in connection 
with the accompanying drawings, Is a specification. 

On the margin was written with red ink the following: “ Erase 
and insert (A), am’d’t sub. spec., Jan’y 6, 1881.” 

My invention relates to that class of rotary cutters in which a 
series of cutting blades are detachably secured to a common hub, 
from the periphery of which they all project outward at a uniform 
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cutters designed to form upon 
consists, first, in a novel 
Lriictiny p culLlers, whereby thi necessary ‘i back- 
each cuttit ne blade is readily and 
langer of changing the form given to the 

ereof. as will be further described. 


CoP Tee ieiett eae ind 


was written with red ink the following: “ Insert 


. series of cutting blades detach- 

t tward from acommon hub and 
pier ends‘or ¢ “ivres moulded to a unt- 
he shape that it is desired to give 

y corners equidistant from a com- 

| cutter revolves when in use, all so 
readily sharpened by grinding 

face without danger of changing in 

| edge, said blade being readily 

| of sharpening upon a com- 

i thin emery wheel and suitable 

‘ile in the hub is not readily 


in elevation of a construction hub 
’ les the position in which thev are set to 
peripheral edzes 
, ‘A | cutter, and 
\ Thi 
’ eanl if in) Oo role r wo do good 


edge of each blade should be 
ble clearance, or, in other words, 
which passes over the stock 


nee from the axis of motion 


omplished by grinding the 
i slight anyvle to the line of 
was desired to form a cutter 


edge to the article operated upon 
id article of any desired 

! su “1ve yn ration, as in 

met il. as it retoiore large ly 

if it was desired to mould the pe- 

eut that it was desired 
e outer ends or edges of - 

the cutter and then cut 

ich tooth se parat ly to give 

y chipping and filing by 

expensive machine, thereby 

ind produce a better cutter at less cost 

resent invention, and to accomplish this desira- 


es separate from the supporting 


upon 
novel 
back- 
y and 
o the 


nsert 


lach- 
and 
uni- 
rive 
‘oMm- 
| so 
ling 
y in 
lily 
ym - 
ble 
lily 
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hub and of uniform shape and size, with their front or rear faces 
parallel or nearly so to each other, and attach them to said hub in 
substantially the same manner as described in letters patent No. 
210,006, granted to James H. Busell November 19, A. D. 1878. 


On the margin was written with red ink the following: “Am’d’t, 
leb’y 1, — 


To construct my improved cutter I first provide a hub or ring of 
metal, A, fitted to be attached to a suitable arbor or shaft, and cut 
longitudinally through its periphery a series of dovetailed grooves, 
aa, the side walls of which are inclined to a radial line and to each 
other about as indicated by the dotted lines 6 and ¢, as shown in 

Fig. 1. I then plane the inner edges of the several blades d 
299 dd to fit said grooves tightly, and drive them endwise into the 
same, as shown in figure 1. 

The hub A, with the teeth or blades dd set therein, is secured 
upon an arbor, and the outer edges of the blades are turned off to 
any desired form to suit the design that it is desired to produce upon 
the sole edge, the outer or peripheral surface of each of said blades 
when so turned off being concentric with the axis of the hub in 
which they are set, and in that condition are worthless, or nearly so, 
for the purposes of trimming sole edges. | 

The blades dd are then driven out of the hub A, hardened, and 
ure then reset in the hub B, made precisely like A, except that the 
sides of the grooves | 1 formed in its periphery are not inclined to so 
great an angle to a radial line as the sides of the grooves a a in hub 
A, by which the blades when driven into the hub B stand at a less 
inclination to a radial line than when they were turned off in the 
hub A, and their outer or peripheral surfaces are thrown into a po- 
sition eccentric to the axis of the cutter. . 

It is obvious that this method of producing the “ backing off” is 
applicable to detachable blades, whether secured to the hub in the 
identical manner above described or in some other way, without 
changing the principles of my invention, which consists in moulding 
the peripheral edges of cutting blades while secured to a common 
hub at a given angle, and then securing them to the hub in which 
they are to be used at a different angle. 

What I claim as new, and desire to secure by letters patent of the 
United States, is— 

Ist. The method herein described of producing the “ backing off” 
or clearance in the blades of rotary cutters, which consists in turning 
off the outer or peripheral edges of said blades while set at a given 
angle,and then setting them in the hub in whieh they are to be used 
at a different angle, substantially as herein set forth. 

2d. A rotary cutter provided with a series of cutting blades de- 
tachably secured to a common hub and having their front and rear 
radial or nearly radial faces parallel to each other and their outer 
or peripheral edges moulded to a counterpart of the desired orna- 


On the margin was written with red ink the following: “Am’d’t, 
Feb. 7, ‘79.” 
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mental shape to be given to the sole edge, and adapted to be 


pened by grinding the front radial face of each blade 
c shape of its moulded peripheral edge, 
subst y as and for the purposes described. 


' 


written with red ink the following: “Am’d't, 


Ff * 
Mieee this 2nd day of January, A. D. 1879. 
WILLIAM D. ORCUTI 
4 
(INTRA ER DD 
ie 
I? Ti \ : ‘hy 
DEPARTMENT OF THE INTERIOR, 
; lL srrep Srates PATENT OFFICE, 
W scurwoton. D. C., Jan’y 15th, 1879. 
Rotary cutters. Jan’y 6, 1879 
ire N. C. Lombard, No. 40 State St., Boston, Mass. : 
21 clause of claim is anticipated by Cor- 
IS7TS. No. 207.395. boots & shoes, burnishing. 
Mmeral-working, and will receive separate 
2nd clause shall have been disposed oi. 
J. P. CHAPMAN, Ex. 
Boston, Jan. 20th, 187Y. 
ts 
: matter of the application of Wm. D. Orcutt for a 
if \), filed Jan. 6th, 1879, I beg leave to 
of Corthel’s patent of Aug. 27th, 
s case as anticipating the 2nd clause 
c of the Corthel cutter blades before me as 
ety ed to say, with all due respect for the opinion 
ge, that Ido not think that Corthel’s patent 
nticipates applicant’s 2nd claim. 
i careful examination of a single blade of 
14°? , i ‘ COM parison ol if with Oe of Qreutt’s 
r the difference between the two, and also 
ter was patentable, then Orcutts is nene the 
r iront radial faces molded, while Or- 
r peripheral ends molded and their front 
arly lial faces parallel with each other. 
: are sharpened by grinding their outer ends to a 
| iny variation of the angle of said bevel changes 
rm of the molding that will be produced by the cutter upon 


iT eh o< sole. 


| to be 
blade 
edge, 


m'd't, 


1879. 
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In the sketch given on the left I show three views of the Corthel 
cutter blade, in which a@ is the front radial face, b the rear radial 
face, and ¢ the outer or peripheral end ground to a straight bevel. 

In the sketch here given three similar views of Orentt’s cutter 
blade are shown, In which a@ is the front radial face, 6 the rear ra- 
dial face,and ¢ the outer or peripheral edge moulded to the desired 
pattern, the blade being sharpened by grinding the radial face a. 
These blades are all set in the construction hub and turned off to 
the desired pattern all at the same time, so that their outer edges are 
all exactly alike and equidistant from the centre of the hub. This 
cannot be done in the case of Corthel’s cutter. His blades are cut 
from the end of a strip of steel that has had one side molded by plan- 
ing it in a planer to the desired pattern. Each blade is then fitted 
to the dovetail in the hub, and then its outer end is ground to the 
desired bevel and length; and I think it will be obvious to the ex- 
aminer that it is a nice point to grind all of a set of cutter blades to 
exactly the same length and bevel, and it will also be observed 
that if said blades are not so ground there might as well be but one 
blade as more. 

In view of the differences above set forth I submit that Orcutt is 
entitled to his 2nd claim as for anything shown or described in the 
Corthell patent, and I respectfully ask that the case be reconsidered, 
and that the 2nd claim be allowed. 

Very respectfully, N. C. LOMBARD, 
Atty for W. D. Orcutt. 


302 Room No. 95. 


DEPARTMENT OF THE INTERIOR, 
Unitep STATES LATENT OFFICE, 
Wasuinaton, D.C., Jan’y 27th, 1879. 
Wm. D. Orcutt, care of N. C. Lombard, No. 40 State St., Boston, 
Mass.: 
Case A. JANn’y 6TH, 1879. 34-2. 
In further consideration of this case applicant is advised that the 
21 clause of claim appears to be covered by the reference cited, and 
that such construction of claim would be warranted if the patented 
references were before the office for a reissue. The devices claimed 
as also embraced in the reference are not alike, but the broadly 


constructed claim is equally applicable to one as to the other. 
J. P. CHAPMAN, Ex. 


Boston, Feb. 5th, 1879. 
Hon. Comm’r of Patents. 

Six: In the matter of the application of Wm. D. Orcutt fora pat- 
ent for rotary cutter (case A), filed Jan. 6th, 1879, I will amend the 
specification as follows: 

After “having their,” in the 3rd line of the 2d clause of claim, 
insert front and rear radial or nearly radial faces parallel to each 


other and their. 
This limitation, I think, should remove all conflict between Or- 
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« 2nd claim and the reference cited, and I respectfully ask that 


| 


ly, N. ©. LOMBARD, 
Att'y for W. D. Orcutt. 


yy : . tte! 
tours respecviul 


Room No. 95. 


DEPARTMENT OF THE INTERIOR, 
ise A Unxirrep Sravres PATENT OFFICE, 
Wasnineton, D. C., Feb’y 10, 1879. 


1) Oreutt. care N. C. Lombard, No. 40 State St., Boston, Mass. : 


34-2. Jan’y 9, 1879. 
oplicant is advised that the amendment would appear to confer 
-hange in the claim outside of mere configuration, and only 

practical utility can be shown to result from.such configura- 
on parallelism of parts. The reference cited must be accepted 


rewerti? ryt elie 
7 
J. P. CHAPMAN. 
Boston, Fevh. 17th, 1S7%. 
(‘omm’'r of Patents 
tf thie mintlet ot the application of Wm. LD) Orentt for A patent 


eutter (case A), filed Jan. 6th, IS79, and in reply to the offi- 

etter of the 10th inst., 1 be py leave to Say that the advantages of 
] itting blades with their radial or nearly radial faces 
parallel with each other and molding the outer or periph- 


edges thereof, as deseribed and claimed by Orcutt, as com- 
with a entter blade having its front radial face molded and 
peripheral edge ground straight, as in the reference 

ris cus il very tt T le “Ss cost ot construction, for the 


ttirentts enutters can bye cut Irom a bar of stee] of the 


mensions without planing, while the cutter described and 

he reference must be planed in order to form the mold- 

side of said bar before cutting the bar into short pieces. 
7 . 


wecutter shown and deseribed Ith the reference re- 
f steel of about double the thickness needed to make 

di Less labor is required to fit Orcutt’s blades to their 

bub than is required to fit those shown in the reference, as 


there is less metal tocutaway. Orcutt’s blades are much more 
| to be of uniform sh ipe at their cutting edges and of 


plik trom e axis of the cutter head, from the fact that the 
peripheral edges of Oreutt’s blades are all formed at one and 
) time by turning them ina lathe while set in the construe- 
ul re must be exactly alike and of equal length, 

ise with the cutter described in the reference 


ex vantages, It seems to me, ought to be sufficient grounds 
inting a patent, and | submit that Oreutt is entitled to his 


however, amend the specification as follows: After “ hav- 
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ing their,” in the 17th line, lst written page, insert: front and rear 
radial or nearly radial faces parallel or substantially so to each other 
and their. 

After “ size,” in the 20th line, 3d page, insert: with their front and 
rear faces parallel or nearly so to each other. 

Hoping that these amendments, with their advantages above set 
forth, will remove all objections to the grant of the patent, I re- 
main, 

Yours respectfully, N. C. LOMBARD, 
Att'y for Wm. D. Orcutt. 


Room No. 95. 


DEPARTMENT OF THE INTERIOR, 
Case A. Unitep Srates Patent OFFICE, 
W asHINGTON, D. C., Feb’y 20, 1879. 


Wm. D. Orentt, care N. C. Lombard, 40 State St., Boston, Mass. : 


34-2. Jan’y 6, 1879. 
This matter has received further consideration in connection with 
letter and amendment filed the 19th inst., and the 2d clause of claim 
is again refused upon reference cited in former letter, There does 
not appear to be any appreciable functional difference, and the mat- 
ter of configuration as emphasized in the 2d clause is merely a 
matter of degree in view of the reference. 
J. P. CHAPMAN, Ex. 


805 Room No. 95. 


DEPARTMENT OF THE INTERIOR, 
Case A. Unirep Srates PATENT OFFICE, 
W asHineton, D. C., May 28, 1879. 


Wm. D. Orcutt, care N. C. Lombard. Boston, Mass. : 


34-2. Jan’y 6, 1879. 
The Ist clause of claim is anticipated by Brown of Nov. 29, 1864, 
No. 45294; also Harrington of Sep. 22, 1868, No. 82402, milling- 
cutters. 


J. P. CHAPMAN, Ez. 


Boston, May 27th, 1879. 
Hon. Comm’r of Patents. 

Sir: In the matter of the application of Wm. D. Orcutt for a 
patent for rotary cutter, filed Jam. 6, 1879, and in reply to the 
official letter of the 20th of Feb., 1879, I beg leave to say that there 
is a verv essential functional difference between the cutter of Cor- 
thel and applicant’s cutter, inasmuch as Corthel’s cutter is very 
much more difficult to make, and cousequently more expensive and 
much more difficult to keep in working condition when once made, 
as any change of the angle of the peripheral face in sharpening the 
blade changes the shape of the moulding very materially, while 
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Orentt’s blades are all turned to the desired shape at one and the 
came time, and consequently are all of exactly the same shape and 
length, and by grinding them on their front radial faces their shapes 
are maintained in exact uniformity without trouble. In view of 
this | would respectfully ask for a reconsideration of the case and 
an allowance of the claims, as I will now amend the 2nd. 
Erase “ either while in the hub or after removing it therefrom,” 
n the Sth and Yth lines of the 2nd claim, and insert “ without 
f hanging the shape of its molded peripheral edge.” 
Yours respectfully, N. C. LOMBARD, 
Atty for Wm. D. Orcutt. 


wir Room No. 6. 


DEPARTMENT OF THE INTERIOR, 
Unrrep STATES PATENT OFFICE, 
Wasnineton, D. C., May 28, 1879. 

The application (A) of W. D. Orcutt for a patent for rotary cutter, 
filed Jan. 6, 1879, submitted to me by Examiner Chapman for ex- 
amination as to novelty of the invention alleged in lst claim, has 
been considered and said invention found anticipated in patents for 
milling-eutters to J. R. Brown, 45294, Nov. 29, 1864, and J. Harring- 
ton, 82102, Sept. 22, 1868. 


J. W. JAYNE, £z. 


s0sTON, January 4th, 1881. 
Ifon Comm’r of Patents, Washington, D. C. 


Sin: In the matter of my application for a patent for rotary cut- 
ter (A), filed Jan. 6, 1879, | hereby amend by erasing the specifica- 
tion (except the signatures) and all amendments thereof now on file, 
and substituting therefer the following specification and by can- 
celling the sheet of drawings now on file and substituting the sheet 
of drawings sent herewith: 


To all whiom it may concern: 


Be it known that I, William D. Orcutt, of Boston, in the county 
of Suffolk and State of Massachusetts, have invented certain new 
and useful improvements in rotary cutters for trimming the edges 
of boot and shoe soles, of which the following, taken in connection 
with the accompanying drawings, 1s a specification : 

My invention relates to that class of rotary cutters consisting of 
a series of cutting blades arranged about a common hub, and it 
consists in certai peculiarities of construction of the blades, more 
fully described bye iow, 

Figure 1 isa perspective view of one form of rotary cutters em- 
bodying my invention. 

Figures 2 and 3 are perspective views (enlarged for greater clear- 
ness) of the upper portion of one of the blades. 

igure 4 is a cross-section, enlarged, illustrating my improved 
cutter as used. 


A aR ernest 


FRANK M. STEVENS ET AL. 931 


307 The blades d of my improved cutter have a flat front face, a, 

a flat rear face, b, and a top surface, c. A number of ridges, 
] 2, extend across this top surface or circumferentially of the cutter, 
making what is called a ‘moulded or fancy surface, which is the con- 
verse, of the sole edge desired, every ridge, 2 2, making a corre- 
sponding depression in the sole edge. The ridge 1, at the side of the 
cutter, and, when in use, next the rand guide, takes out the rand or 
welt. 

The main feature of my invention consists in the blade thus 
formed with a flat front face and a moulded or fancy top surface, 
the converse of the sole edge, and having the ridge 1 or the ridges 
2 2, either or both, extending across its top surface—that is, extend- 
ing trom front to back, as shown in the drawings—my improved 
cutter having a series of such blades, the cutting edges of each blade 
extending to one side of the cutter to adapt it for use on the edge of 
the sole next the upper, and each cutting edge having the same re- 
lation with the axis as all the others. — : 

Keach blade d is shown in this instance as a dis/ant piece secured 
to a hub, d’, substantially as in United States patent No. 82402 to 
Ilarrington, dated Sept. 22nd, 1868. My invention, however, does 
not relate to the mode or process of manufacture, but to the article 
of manufacture, and the blades and hub may.be in one piece and 
constructed by any suitable mode or process too well known to need 
description, and I disclaim as any part of my invention both the 
cutters and both the modes of manufacture described in the patent 
to Harrington above named and in the patent to Brown No. 45294, 
dated Nov. 29th, 1864. 

‘The flat front faeces a of the biades are not radial, but are so in- 
clined as to make each blade slightly hooking, and thereby form a 
knife edge at the intersection of the flat front face with the top sur- 
face cand its ridges 122. ‘This is very desirable, for if the front 
faces a be not so inclined the tool will be a scraper rather than a 
strong cutter. 

The blades are made quite thick from front to rear, so that they 
may be ground back as they become dulled, and they are ground 
only on their front faces a, these faces being always maintained at 
substantially thesame pitch. The grinding is done with a flat grind- 
ing surface (the flat side of a small emery wheel), and does not alter 

at all the shape of the cutting edge of the blade. The tops ¢ 
308 and ridges 122 are inclined rearwards to give the necessary 
clearance, as will be well understood. 

I am aware of the patent No. 207,895 to Corthell, but in that 
cutter each blade is flat on top and its front face is moulded, the 
cutting edge being formed by the intersection of the flat top and 
moulded front face, and the ridge corresponding to the ridge 1 of 
my cutter is across the front face of the blade or nearly radial, in- 
stead of across the top ¢ of the blade or, nearly circumferential, as in 
my cutter. The same istrue of the ridges corresponding to the ridge 
2 of my cutter when the ridge 1 is across the front face of the blade 
or nearly radial, instead of across the top ¢ of the blade or nearly 
circumferential, as in my cutter. The same is true of the ridges 
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corresponding to the ridges 2 of mv cutter. When the ridge 1 is at 
one side of the front face; as in Corthell’s cutter, the height of the 
projection above its base is limited by the necessary closeness 
loget her of the blade S$; moreover, the depth of cut 13 always less than 
the height of the projection. The main object of my invention 1s 
to provide a sule-edge cutter in which the depth of cut is the same 
as the height of the projection and in which the height of the pro- 
jection is not limited by the closeness together of the blades. 

lam also aware of the patents to Brown and Harrington above 
mentioned, but both those cutters are wholly unsuited for trimming 
sole edges and both lack the ridge 1 at one side of the top surface 
of the blade for taking out the r: ‘and, and also lack the ridges 2 2 
for beading the sole e re. 

| disclaim, therefore, all that is shown in either of the above- 
named patents. 

What I claim as my invention is— 

A rotary cutter for trimming sole edges, the blades d of which 
are formed with a flat front face, a, and a top, ¢, the converse of the 
edge to be trimmed, and which has a proper clearance and 1s pro- 
vided with one or more circumferential ridges 1 2 2 for taking out 


On the margin was written with red ink the following : ‘* Erase 
& insert (Bb) am‘d’t Jan’y, 1880.” 


the rand or forming a bead on the sole edge, or both, as above de- 
scribed. 


M1 IAM D. ORCUTT, 
By . LOMBARD, 
His Attorney. 


309 Room No. 95. 


DePARTMENT OF THE INTERIOR, 
Unirep STates PATentT OFFICE, 

Wasuinaton, D.C., Jan’y 8, 1881. 
Wm. D. Oreutt, care N. C. Lombard, No. 40 State St., Boston, Mass. : 

No. 34-2 JAN’¥ 6, 1879 
In farther action upon this matter in connection with amended 
specification, applicant is advised that the elaim is broader than 
can be allowed in view of the state of the art. The expression 
“the converse of the edge to be trimmed” is not pertinent, which 
vl be obvious. It is also obvious that the expression “ one or 
more ridges is unwarranted for the state of the art. A claim may 
submitted limited to the cutter blade as definitely constructed, 


Wiicti Will receive consideration. 
J. P. CHAPMAN, Ex. 
Boston, Jan. 17th, 1881. 


lion. Comm’'r of Patents 

Sin: In the matter of the application of Wm. D. Orcutt for a 
patent for rotary cutter (case A ), tiled Jan. Othi, L579, [ will amend 
the specifications as follows: 
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Erase the claim and insert— 


On the margin was written with red ink the following: “ Erase 
& insert (C), am’d’t, Jan’y 24, ’81.” 


Ist. A rotary cutter for trimming sole edges, the blades of which 
are provided with a flat front face, a, and a top, c, which top has a 
proper clearance, and is provided at one side with the circumfer- 
ential ridge 1 for taking out the rand as above deseribed. 

2nd. A rotary cutter for trimming sole edges, the blades of which 
are provided with a flat front face, a, and a top, c, which top has a 
proper clearance, and is provided with the circumferential ridge 2 
for forming a bead on the sole edge as described. 

Yours respectfully, 
N. C. LOMBARD, 
Att'y for W. D. Orcutt. 


310 Room No. 95. 


DEPARTMENT OF THE INTERIOR, 
Unitep States PATENT OFFICE, 
| WasHINGTON, D. C., Jan’y 20, 1881. 
Wm. D. Orcutt, care N. C. Lombard, No. 40 State St., Boston, Mass.: 
No. 34-2. Jan’y 6, 1879. 
Upon further action in this matter the Ist clause of claim is re- 
fused in view of Corthell of Aug. 27, 1878, No. 207,395, burnishing. 
The 2d clause is believed to cover all of patentable invention shown 
and described. 


J. PD. CHAPMAN, Ex. 


Boston, Jan. 22nd, 1881. 
Hon. Comm’r of Patents. 

Sir: In the matter of the application of Wm. D. Orcutt for a 
patent for rotary cutters, filed Jan. 6th, 1879, A, I will amend the 
specification as follows : 

Erase the claims and insert the following: 

Ist. A rotary cutter for trimming sole edges, the blades d of 
which are provided with flat front faces, a, and have their outer or 
peripheral ends, c, moulded throughout to a uniform shape, the 
converse of the desired shape to be given to the sole edge, and 
slightly eccentric to the axis of the cutter, substantially as described. 

2nd. A rotary cutter for trimming sole edges, tne blades d of 
which are each provided with a flat front face, a, and a slightly 
eccentric outer or peripheral end, c, having formed thereon the end 
ridges 1 and 2, extending circumferentially across said face, sub- 
stantially as and for the purposes described. 

Yours respectfully, N. C. LOMBARD, 
Att'y for Wm. D. Oreutt. 
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6 311 [ePARTMENT OF THE INTERIOR, 
: , U.S. PATENT OFFICE, 


Wasninaton, D. C., Jan. 28, 1881. 
William D. Oreutt, care N.C. Lombard, No. 40 State St., Boston, 

Mass 

Sin: Your application for a patent for an improvement in rotary 
cutters for trimming the edge 's of boot and shoe soles, filed Jan. 6th, 
187, has been « xamined and allowed. 

Th final fee, twenty dollars, must be paid and the letters patent 
bear date as of a day not later than six mouths from the time of this 
present notice of allowance. 

If the final fee is not paid within that period the patent will be 
withheld, and your only relief will be by a renewal of the applica- 

tion, with additional fees, under the provisions of section 4897, Re- 
vised Statutes. The office aims to deliver patents upon the day of 
their date and on which their term begins to run; but to do this 
props rly “p plicants will be expected to pay their final fees at least 
twenty days prior to the conclusion of the six montlis allowed them 
by law The printing, photo-lithographing, and engrossing of the 
several patent parts preparatory to final signing and sealing will 
consume the intervening time,and such work will not be done until 
aller payment of the me cessary fees. 

When you send the final fee you will also send, distinetly and 
plainly written, the name of the inventor and title of invention as 
above given, date of allowance (which is the date of the circular), 
date of filing, and, if assigned, the names of the assignees. 

If you desire to have the patent issue to assignees an assigninent 
containing a request to that effect, together with the fee for record- 
ng the same, must be filed in this office on or before the date of 
payment of final fee | 

Additional copies of specifications and drawings will be charged 

for at the following rates: Single copies, uncertified, 25 cents; 
12 twenty copies or more, 10 cents each. The money should 
rccomo pany the order. 
Very respectfully, E. M. MARBLE, 


Commissioner of Patents. 


f'n the margin was written with red ink the following: The 
within title is that given by the examiner in charge as most appro- 
priate to your invention. Should you desire a change in the same, 
Satisiactory reasons must be piven therefor on or before the payment 
of the finai fee | 

Across the face of the note was written with red ink the follow- 
ing: Say in remitting the final fee give the serial number at the 
head of this notice. 


2) cert sOSsTON, Feb. 5th, 1SS1. 


Lion. Comm’r of Patents 


Sir Enclosed find certificate of deposite for $20 to pay final fee 
on the application of Wm. D. Orcutt for a patent for “ rotary cutter 


“pat 
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for trimming the edges of boot & shoe soles,” filed Jan. 6th, 1879, 
and allowed Jan. 28th, 1880. 
Please acknowledge receipt and oblige 
Yours, N. C. LOMBARD, 
Att'y for W. D. Orcutt. 


1879. Chapman. 
No. 238,203. “Case A.” 48, 


William D. Orcutt, 

Of Boston, 

County of Suffolk, 

State of Massachusetts. 

Rotary cutters for trimming the edges of boot & shoe soles. 


Rec’d Jan’y 6, 1879. 
Petition, ° 7 
Affidavit, . 1" 
Specification, “ - 
Drawing, ss ' 
Model, “ . 
313 Cert. dep., $15, Jan’y 6, 1879. 
Cash. 


Add’! fee, cert. $20, Feb. 9, 1881. 
1 “ eash. 

Examined Jan’y 25, 1881 ; Chapman, ex. 
Issue, Jan. 27, 81, 1. W. Babson. 

Patented Mar. 1,1881. 

Circular, Jan. 28, ’81. 

N. CG. LOMBARD, 
40 State St., Boston, Mass. 


Unitep States PATENT OFFICE. 
Wit.1aM D. Orcutt, of Boston, Massachusetts. 
Rotary Cutter for Trimming the Edges of Boot and Shoe Soles. 


Specification forming part of Letters Patent No. 288,303, dated March 
1, 1881; application filed January 6, 1879. 


To all whom it may concern: 

Je it known that I, William D. Orcutt, of Boston, in the county 
of Suffolk and State of Massachusetts, have invented certain new 
and useful improvements in rotary cutters for trimming the edges of 
boot and shoe soles, of which the following, taken in connection with 
the accompanying drawings, is a specification : 

My invention relates to that class of rotary cutters consisting of a 
series of cutting blades arranged abqut a common hub, and it con- 
sists in certain peculiarities of construction of the blades more fully 
described below. 

Figure 1 1s a perspective view of one form of rotary cutter em- 
bodying my invention. Figs. 2 and 3 are perspective views (en- 
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arness) of the upper portion of one of the blades. 
enlarged illustrating my improved cutter as 
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A number of ridges, 1 2, extend 
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face, as in Corthell’s cutter, the height of the projection above its 
base is limited by the necessary closeness together of the blades. 
Moreover, the depth of cut is always less than the height of the 
projection. The main object of my invention is to provide a sole- 
edge cutter in which the depth of cut is the same as the height of 
the projection and in which the height of the projection is pot lim- 
ited by the closeness together of the blades. I am also aware of the 
patents to Brown and Harrington above mentioned, but both those 
cutters are wholly unsuited for trimming sole edges, and both lack 
the ridge 1 at one side of the top surface of the blade for taking out 
the raud, and also lack the ridges 2 2 for beading the sole edge. I 
disclaim, therefore, all that is shown in either of the above-named 
patents. 

What I cl@gm as my invention is— 

1. A rotary cutter for trimming sole edges, the blades d of which 
are provided with flat front faces a, and have their outer or periph- 
eral ends ec molded throughout to a uniform a the converse of 
the desired shape to be given to the sole edge, and slightly eccentric 
to the axis of the cutter, substantially as described. 

2. A rotary cutter for trimming sole edges, the blades d of which 
are each provided with a flat front face, a, and a slightly eccentric 
cutter or peripheral end, c, having formed thereon the end ridges 1 
and 2, extending circumferentially across said face, substantially as 
and for the purposes described. 

Executed at Boston, Massachusetts, this 2d day of January, A. D. 


1S79. 
WILLIAM D. ORCUTT. 
Witnesses: 
N. C. LOMBARD. 
C. H. DODD. 
1879. 
316 & 317 Contents. 


Application papers. 


1. 1 Jan’y 15, 1879. 

2. Att’y’s letter, Jan. 22, ’79. 
3. 1] Jan’y 27, “ 
4. Am’d’t Feb. . 7, 1879. 

a 2 a _— = 

6. Am/’d’t Feb’y 19, 1879. 


- 1 
. 


] ‘é 20, +s 
74 Am’d’t May 28, 1879. 
11 May 28, “ 
9. Am’d’t Jan’y 6, 1881. 
1Q. ] a 
11. Ain’d’t Jan’y 18, 1881. 
2. I , oe” 
13. Am’d’t Jan’y 24, 1881. 
Title: Improvement in rotary cutters for trimming the edges of 
boot and shoe soles. 
12 boots and shoes. 


Ex’d: E. A. M.; H. M. H. 
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Witttram D. Orcutt, of Boston, Massachusetts. 


, 


Rotary Cutter for Trimming the Edges of Boot and Shoe Soles. 


Specification forming part of Letters Patent No. 238,303, dated March 
1, 1881; application filed January 6, 1579. 


To all whom it may concern : 

Be it known that I, William D. Orcutt, of Boston, in the county of 
Suffolk and State of Massachusetts, have invented certain new and 
useful improvements in rotary cutters for trimming the edges of 
hoot and shoe soles, of which the following, taken in connection 
with the accompanying drawings, is a specification. 


, (Hl. re follows diagram marked p. 318.) 


My invention relates to that class of rotary cutters consisting of a 
f eutting-blades arranged about a common hub; and it con- 
sists in certain peculiarities of construction of the blades, more fully 
denesihed helow 

Figure 1 isa perspective view of one form of rotary cutter em- 
bodving my invention. Figs. 2 and 3 are perspective views (enlarged 
for greater clearness) of the upper portion of oneof the blades. Fig. 
| is a cross-section, enlarged, illustrating my improved cutter as 
used 

The blades d of my improved cutter have a flat front face, a, a flat 
rear face, /, and a top surface,c. A number of ridges, 1 2, extend 
across this top surface or circumferentially of the cutter, making 
what is called a “molded” or “fancy” surface, which is the con- 
verse of the sole-edge desired, every ridge 2 2 making a correspond- 
ing depression in the sole-edge, the ridge 1 at the side of the cutter, 
and when in use next the rand-guide takes out the rand or welt. 

The main feature of my invention consists in the blade thus formed 
with a flat front face and a molded or fancy top surface the converse 
of the sole-edge, and having the ridge 1 or the ridges 2 2, either or 
both extending across its top surface—that is, extending from front 
to back, as shown in the drawings, my improved cutter having a 
series of such blades, the cutting-edges of each blade extending to 
one side of the cutter to adapt it for use on the edge of the sole next 
the upper, and each cutting-edge having the same relation with the 
axis as all the others. Each blade dis shown in this instance asa 
distinet piece secured to a hub, d’, substantially as in United States 
patent No. 82402, to Harrington, dated September 22, 1868. My 
invention, however, does not relate to the mode or process of manu- 
facture, but to the article of manufacture; and the blades and hub 
may be in one piece and constructed by any suitable mode or process 
too well known to need description, and I| disclaim, as any part of 
my invention, both the cutters and both the modes of manufacture 
deseribed in the patent to Harrington above named,and in the patent 
to Brown, No. 45204, dated November 29, 1864. 


W. D. ORCUTT. J15 
Rotary Cutter for Trimming the Edges of Boot and 
Shoe Soles. 


No. 238.303. : Patented March 1}, 1881. 
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The flat front faces, a, of the blades are not radial, but are so in- 
clined as to make each blade slightly hooking, and thereby form a 
knife-edge at the intersection of the flat front face with the top sur- 
face, c, and its ridges 122. This is very desirable, for if the front 
faces, a, be not so inclined the tool will be a scraper rather than a 
rotary cutter. 

The blades are made guite thick from front to rear, so that they 
may be ground back as they become dulled, and they are ground 
only on their front faces, a, these faces being always maintained at 
substantially the same pitch. The grinding is done with a flat 
grinding-surface, (the flat side of a small emery-wheel,) and does 
not alter at all the shape of the cutting-edge of the blades. The tops 
c and ridges 1 2 2 are inclined rearward to give the necessary clear- 
ance, as will be well understood. 

I am aware of the patent No. 207,395, to Corthell, but in that cutter 
each blade is flat on top, and its front face is molded, the cutting- 
edge being formed by the intersection of the flat top and molded 
front face, and the ridge corresponding to the ridge lof my cutter is 
across the front face of the blade, or nearly radial, instead of across 
the top ¢ of the blade, or nearly circumferential, asin my cutter. The 
same is true of the ridges corresponding tothe ridges 2 of my cutter. 
When the ridge 1 is at one side of the front face, as in Corthell’s 
cutter, the height of the projection above its base is limited by the 
necessary closeness together of the blades. Moreover, the depth of 
cut is always less than the height of the projection. The.main ob- 
ject of my invention is to provide a ‘sole-edge cutter in which the 
depth of cut is the same as the height of the projection, and in 
which the height of the projection is not limited by the closeness 
together of the blades. Iam also aware of the patents to Brown and 
Harrington, above mentioned, but both those cutters are wholly un- 

suited for trimming sole-edges, and both lack the ridge 1 at 
320 one side of the top surface of the blade for taking out the rand, 

and also lack the ridges 2 2 for beading the sole-edge. I dis- 
claim, therefore, all that is shown in either of the above-named 
patents. 

What I claim as my invention is— 

1. A rotary cutter for trimming sole-edges, the blades d of which 
are provided with flat front faces, a, and have their outer or peripheral 
ends,c, molded throughout toa uniform shape, the converse of the 
desired shape to be given to the sole-edge, and slightly eccentric to the 
axis of the cutter, substantially as described. 

2. A rotary cutter for trimming sole-edges, the blades d of which 
are each provided with a flat front face, a, and a slightly eccentric 
outer or peripheral end, c, having formed thereon the end ridges, 1 
and 2,extending circumferentially across said fac 2, substantially as 
and for the purposes described. 

Executed at Boston, Massachusetts, this 2d day of January, A. D. 


1879. 
- WILLIAM D. ORCUTT. 
Witnesses: 
N.C. LOMBARD. 
C. H.DODD, 
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321 Evidence for Complainants in Reply. 


Taken pursuant to the sixty-seventh rule of the Supreme Court of 
the United States, in equity, as amended, before me, » W ilmarth H. 


Thurston, special examiner. 
PROVIDENCE, June 16, 1885. 


Present: J. A. Maynadier, Esq., of counsel for complainants; T. 
W. Porter, Esq., of counsel for defendants. 


Deposition of Oscar J. Beale. 


Direct examination by Mr. MAYNADIER: 


Int. 1. What is your name, age, residence, and occupation ? 
Ans. Oscar J. Beale; 42 years; residence, Providence, R. L.; oc- 
cupation, machinist. 
Int. 2. What experience have you had in the manufacture and 
use of rotary cutters? 
Ans. | was five years in charge of the departinent at Brown 
& Sharpe's. I was connected with it for several years before 
that. 
322 Int 3. Please look at the articles now show n you and state 
what you know about them. 


The articles referred to are now put in evidence as Complainants’ 
Exhibits Bar 9: Cutter 98 62, Brown & Sharpe, and 9S 62, F. M. 

& Co.; Bar 4: Cutter 48 80, Brown & Sharpe, and 4 8 80, F. M. 
S.& Co.; Bar 25 90: Cutter 2 S 90, Brown & Sharpe, and 28 90, 
Fo M.S. & Co.; Bar 125 56: Cutter 128 56, Brown & Sharpe, and 
12S 56, F. M.S. & Co.) . 


Ans. Experiments were made on Brown & Sharpe's large univer- 
sal milling machine; speed, 90 revolutions per minute; feed of 
table, 22 inches per minute; Bessemer steel bar ‘No. 9. Brown & 
Sharpe cutter No. 9 S 62 cut } inch deep for a distance of 7$ inches 
on this bar; the Stevens cutter No. 9S 62 broke in the }-inch cut 
in going about three inches. It was the same feed as the other. 

The second experiment was with Brown & Sharpe’s cutter 48 80 
and with Stevens’ cutter 48 50 0n bar 4 of Bessemer steel. The 
Brown & Sharpe cutter cut two-thirds the length of the bar; the 
Stevens cutter broke at the start. Speed, 90 revolutions per min- 
ute; feed, 2{ inches per minute. 

The third experiment was with the speed at 90 revolutions a 
minute; feed, 1} inches per minute; Brown & Sharpe cutter 28 
v0, Stevens cutter 25 90, and bar 2 8 90. We attempted to cut 4 
inch deep with the Stevens cutter. Every tool broke before cutting 
one inch in length. The feed of the Brown & Sharpe cutter was 
increased to 3 inches per minute. It was entirely successful in cut- 
ting about 8 inches. 

‘The fourth experiment was with Brown & Sharpe cutter 12S 56, 
feed 3 inches per minute; Stevens cutter 128 S ou, feed 14 inches per 
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minute, and bar 12856. The Brown & Sharpe cutter cut } inch 
deep ; the Stevens cutter cut 4 inch deep. The Brown & Sharpe 
cutter was entirely successful; the Stevens cutter had six teeth 
broken in cutting less than 1{ inches. The speed in this experi- 
ment was the same—90 revolutions per minute. 

Int. 4. When were these tests made, and where, and who were 
present ? , 

Ans. They were made June 2, 1885, at the works of the Brown 

& Sharpe M’f’gCo. Frederick W. Howe, A. E. Tenney, James 
3823 Anthony, O. J. Beale, Charles H. Phillips, and Mr. Noble and 

J. A. Coleman were present, and the machinist who ran the 
machine, whose name is Damon. : 

Int. 5. Please look at these cutters—defendants’ cutter S 80, C. H. 
Brown’s milling-eutter, C. H. Brown’s milling-eutter No. 2, Young 
cutter, Eppler cutter, Stephenson cutter, Stephenson cutter No. 2, 
Stephenson cutter No. 3, and Colt’s armory cutter No. 3—and state 
which of them, if either, are and which are not practical milling- 
cutters. | 

Ans. I should say that those two would cut metal practically. 
(Witness refers to Stephenson cutter and Colt’s armory cutter No. 3.) 
I shouldn’t want to buy any of the other seven as cutters to cut 
metal with. I should say that they were not practical milling-cut- 
ters, as I understand the word. 

Int. 6. Where did you get the four pairs of cutters used in the 
tests as to which you testified ? 

Ans. I came down as they were about ready to start the machine, 
and the cutters were already there. I presume they were furnished 
by Mr. Noble. 

Cross-examination by Mr. Porter: 

Cross-int. 7. Are the teeth in the Brown & Sharpe cutters with 
which you made the experiments upon the exhibit bars of the 
usual length for milling-cutters—that is, are the spaces between 
the teeth cut to the usual depth as in brown & Sharpe milling- 
cutters ? 

Aus. Some latitude is allowed in that matter as a convenience in 
manufacturing. These are within the limits that we do allow. 

Cross-int. 8. Please state, if you can and will, whether the spaces 
or grooves between the teeth in these cutters are of the average 
depth in Brown & Sharpe milling-cutters of the same or similar 
diameter. 

Ans. Yes, sir. 

Cross-int. 9. Do you know why it was that the Stevens cutters 
selected for this experiment were all of the kind having teeth un- 
dercut upon the front face instead of having the front and rear faces 
of the teeth nearly parallel, as in Exhibits Stephenson Cutters Nos. 2 
and 3-and Eppler Cutter ? 

Ans. I don’t know why it Was, because I didn’t know that 
324 any distinction was made between the cutters. What 1 mean 
is that I didn’t know there was any difference in the cutters. 

Cross-int. 10. Please state whether or not the depth of cut made 
J1—365 
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by the cutters, as stated by you, is an ordinary or usual cut in 
working metal of this kind with rotary cutters for praction! pur- 
oo 


Yes, sir. 
Doonan With the varieties of sizes of bars to select from, as 
now furnished by rolling mills and steel mills, and the facilities for 
forging, do you thiuk it would be usual or common to waste one- 
fourth of an inch of steel in giving it shape In practical manu fact- 
ure? 

Ans. It is not common to waste the steel if it can be avoided. 
The term waste is relative,of course. In cutting wrought-steel gears 
we might cut much deeper than }of an inch. We don’t call ita 


; 
waste of steel, because we would think this the cheapest way to re-° 


move it 
_Crose-i it. 12. What difficulties or defects in point of strength did 
i find inthe Stevens cutters except strength at the base of the 
oe th? i 

Ans. The small lip gave away in some cases. 

Crose-int. 13. In what cases ? 

Ans. In the case of No. 958 62 and No. 28 90. 

Cross-int. 14. Take 9 562, and state how many teeth are so injured 
and what is their position in relation to the gap left by breaking out 
a tooth. 

Ans. There are two teeth following or after the gap._ 

Cross-int. 15. Would not the teeth next after a broken one have 
an additional duty to perform and be subjected to additional strain 
by reason of the metal left which would have been ‘cut had the 
broken tooth performed its duty ? 

Ans. Ev e ntly they would in a cutter of normal condition. 

Cross-int. 16. Might not these two teeth have been broken by 
contact with the broken tooth which preceded them and which was 
harder than the steel bar? 

Ans. dhe first one might have been so broken, but the second one 
evidently was not so broken, because the first tooth could not have 
got by the broken tooth so as to have presented the second tooth to 

the broken one. 


295 Cross-int. 17. How many were broken at the thin lip in 
Stevens cutter 25 00? 
Ans. One 


Cross-int. 18. And at the time of breaking this one all the teeth 
were broken from the cutter, were they not? 

Ans. I could not tell when it became broken. 

Cross-int. 19. At what point in the length of the bar was .cutter 
28 90) cutting when the teeth were broken from the hub as it now 
appears 

“Ans. It was after having cut about ,¥, of an inch the full depth. 

Cross-int. 20. Was it working in its cut when the teeth were 
broken ” 

Ans — sir 

Cross-int. 21. Was cutter 9 S 62 working in its regular cut in bar. 
9 when 7 sent was broken ? 
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Ans. Yes, sir. 

Cross-int. 22. Was cutter 4 S 80 working in its regular cut in bar 
4 when the teeth were broken from it ? 

Ans. It had not cut the full depth attempted. It broke at the 
start. 

Cross-int. 23. Was the cutter 12 S 56 working in its regular cut 
in bar 12 8 56 when the teeth were broken ? 

Ans. Yes, sir. 

Cross-int. 24. Please explain why it is that in each of the bars 
except 25 90 the chip or cut that the cutter was carrying remains 
on the bar distinct and plain, although but a portion of the teeth 
are broken out, while in bar 2 S 90, where all the teeth left the hub, 
the chip or cut has disappeared. 

Ans. When we saw the teeth breaking in some cases we stopped 
the feed and quickly withdrew the work or run it back. 

Cross-int. 25. Your answer does not meet the question. It must 
be obvious to you that in the case of 2S 90 the cutter remained in 
contact with the bar until all the teeth were broken from the hub, 
and to break them there must have been a chip or metal of the bar 
in front of them resisting their rotation, and that metal must have 
resisted until all the teeth gave away. Now, if the cutter was work- 

ing in the are of the circle which it cuts upon the bar, please 
326 explain where are the chips which broke the teeth of the 
cutter, as is apparent in the other three bars. 

Ans. The bar 2S 90 shows a place where teeth caught. Nodoubt 
the teeth following the first broken tooth may have been broken for 
the same reason as given in cross-int. 16. 

Cross-int. 26. Is your last answer the only reason you can give 
why the chip has disappeared from Lar 28 90, when it remains 
upon all the other bars where the teeth commenced to break? If 
you have any other reason please state it. | 

Ans. The cutter succeeded in removing such chips as are not on 
the bar. | 

Cross-int. 27. Are there any chips on the bar in the curve in which 
the cutter was acting when last operating upon the bar, and are not 
the chips perfectly obvious and plain, standing up like a burr on the 
other bars? 

Ans. There is a mark upon the bar 2 S 90 where the cutter may 
have caught and the chip been removed afterwards by the next 
teeth coming around. The chip that did stick up may have been 
knocked off in that rough way which you see. To the last part of 
the question I answer, Yes, sir. 

Cross-int. 28. In giving your testimony thus far, in so far as it re- 
lates to which exhibit cutters were used to mill the respective bars, 
the table speed, rotary speed, and other data of the experiments, you 
have given them from a memorandum, have you not? 

Ans. Yes, sir. : 

Cross-int. 29. By whom was that memorandum prepared ? 

Ans. This one was copied by the clerk from the original minutes, 
and this one is what I subscribed to. 


peer. sue ned 
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Cross-int. 30. Were you present at all, or what portion, of the ex- 
periments as to which you have testified ? 

ins. I was present at all of the experiments to which [ testified. 

Cross-int. 51. Were not the experiments commenced before you 


a 
ws re, mere oe ’ 


(ns. The cutters were at the machine, but the machine was not - 


mented had been made with the same strength of teeth at the 
27 ~—s base as are Defendants’ Exhibits Young Cutter, Eppler Cutter, 
ind Stephenson Cutters 2 and 5,do you think there would 
have been any difficulty in carrying the cut shown in the exhibit 


Cross-int. 52. Suppose the Stevens cutters with which you experi- 


\ns. | could not tell how strong these are without trying them. 
(ross-int. 33. In view of what the experimental Stevens cutters 
did perform before breaking, and the difference in strength at the 
base of the teeth in those cutters, and the Young, Eppler, and Ste- 
phenson cutters, and supposing these last to be well made, of good 
stock, and properly tempered, would they or not, in your opinion, 
irry the cut shown in the exhibit bars ? 
ins. I think they would have carried it as far as the Stevens cut- 


Cross-int. 34. And no farther? 
Ans. I should think they would cut farther before the body of 


Croas-int. 55. Why do you think the experimental Stevens cutters 
are undercut upon the front face of the teeth ? 

Ans. I think it was done for cutting leather. 

Cross-int. 36. Can you see no other reason? If yea, please 
state if 

Ans. I see no practical reason. It may have been done for grind- 


ity 


OSCAR J. BEALE. 


Attest: WILMARTH H. THURSTON, 
Special Examiner. 


Deposition of James IT. Anthony. 


Direct examination by Mr. MayNapIeEr: 


Int. 1. What is your name, age, residence, and occupation ? 
Ans. James H. Anthony; age, 44; residence, Providence, R. L.; 
occupation, machinist by trade. 
Int. 2. What experience have you had in the manufacture and 
uee of rotary cutters 7 
ns. | have been connected with an establishment where they 
have been used for nearly twenty-three years. | | commenced as a 
tool-mak«e r. i nad worked Upon cutters and other todls for seven 
o28 = years, and then went in as assistant superintendent of the 
works; held that position two years, and have bern superin- 
tendent ever since, for fourteen years. The concern was the Provi- 


i 
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dence Tool Company from 1862 to 1882, and since 1882 it has been 
the Household Sewing Machine Company. 

Int. 3. About what portion of the work done by the Household 
sewing-machine requires the use of milling tools? 

Ans. [ should think about half of it in the branch that Iam in— 
the iron work. 

Int. 4. About how many styles of cutting edge are used ? 

Ans. I should think there were over a hundred. 

Int. 5. Please look at the four bars and the four pairs of cutters 
now shown you and say what you know about them. 


(The exhibits referred to are those testified about by Beale.) 


Ans. I should say those were the bars that cutters were tested 
upon on the second day of this month at Brown & Sharpe’s in my 
presence, and these are the cutters that were used at that test. 

Int. 6. What was done with those bars and cutters after the test 
was concluded ? 

Ans. They were marked, the cutters attached to them, and placed 
in the hands of Mr. O. J. Beale, there to remain until called for. 

Int. 7. Are the Stevens cutters, such as were used in that test, 
practical milling-cutters or not, in your judgment? Please give 
your reasons for your opinion. 7 


(Objected to as immaterial and irrelevant.) 


Ans. For milling some material [ should say yes; for others, no. 
My reasons for their being practical on certain materials, such as 
wood or any soft material of the nature of wood, are that the teeth 
are sharp and rank and strong enough for milling that class of ma- 
terial. For milling steel they are not practical. They are tooslim 
at the base and too sharp and rank. Ihave no doubt but that they 
would mill a very light cut on steel in limited quantity. 

Int. 8. Please look at these nine cutters and state which of them, 
if either, are practical for milling metal and which are not practi- 
eal, 


(The cutters referred to are those mentioned in Int. 5 to Beale.) 


Ans. Those two I should select as practical milling-cutters. 
329 (Witness refers to Colt’s armory cutter No. 3 and to Stephen- 
son cutter.) The other seven I should not select for milling 
metal. 
Int. 9. Did you ever see either of the nine before the last question 
was put? 
Ans. Not to my knowledge. 


Cross-examination by Mr. Porter: 


Cross-int. 10. What practical difficulties do you discover in using 
the seven cutters for milling metal, which you think are not suitable 
fer that purpose? Please state fully your reasons. 

Ans. A weak tooth; the cutter requires too much grinding. 
Those are the principal reasons. Not so much clearance as I should 
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have for a cutter back of the tooth to let the chips out. The chips 
would wedge into a tooth of that form. 

(‘ross-int. 11. Whatdo you wish to be understood as “ clearance?” 

Ans. From the front edge of one tooth to the back side of the 
next tooth the « stance Is too short, the Space between the teeth, 
the space for the «ilps. 

Cross-int. 12. Do you mean in your last answer “ from the front 
mlge of one tooth to the back sidle of the next tooth,” or do you 
mean from the back side of one tooth to the front side of the next 
as comstituting the clearance or chip space 7 

(ns. | mean from the front side of one tooth to the back side of 
the next tooth in front—the chip clearance. 

(‘ross-int. 13. What part of the tooth do you refer to in your 
answer to cross-int. 10 as being “ weak?” 

Ans. The root 

Cross-int. 14. What part of the tooth do you refer to as the “ root?” 

Ans | he base 

Cross-int. 15. Have you ever seen cutters tested for milling metal 


; : ' ; 


whieh had the strength of tooth at the base that is shown in these 
cevyen extiibit eutters ” 

Ans. I have never seen just those cutters. I have seen cutters 
use! for milling metal, as near as I can judge by the eve, the same 
strength at the base of the tooth as those, but il very much shorter 


oe 


tooth : 
i Cross-int. 16. Do you know why the four Stevens cutters 
ected for milling those exhibit bars of which you have testi- 
fied were all of the kind having the teeth undercut at the base—that 
thinner at the base than atthe Lop —instead of using cutters which 


had teeth of practically a uniform thickness from the crown to the 
beer like the seven exhibit cutters of w ich) you have spoken ? 

ins. | know no reason for the selection. I[ don’t remember see- 

r those others nor any like them 

(ross-int. 17. Whatis your opinion? Would any of these seven 
exhibit eutters carry the cut across the exhibit bars which is shown 


t ' 


hem with the table feed aud rotary speed employed in milling 


, 


ins. I don’t think they would, either of them. 
(Cross-int. 1S. Where do you think they would give way in such 


war old bore ak at the root of the tooth. 
Cross-it. 19. Do you see any other difficulty in the way of their 
If so. please state it. 


: ) 
performing that duty 


(ne. What I would term the thin lip on one edge here, I think, 
would give way next. It would be like milling with a ecase-knife. 
| have stated before that the teeth would clog, fill up. There is no 


» * ’ P ¥ e 


metal milling-cutter in that that | can see. 
Cross-int. 20. Do you or not think that the thin lip, as vou term 
t. would give way in milling the cut across the exhibit bars? 
Ans. I think it would unless nursed across. 
Cross-int. 21. De you think that thin lip would mill its depth in 
voond pitalits of Jessops tool steel? 


4 


i 
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y Ans. Ata limited speed and feed it would do so, I think. 
Cross-int. 22. Would it or not, in your opinion, with the usual 
speed and feed of metal milling-cutters? 
Ans. Do I understand, mill it for any distance ? 
, Cross-int. 23. Do you think it would for any distance; and, if so, 
how far? 
Ans. I think it would give way in less than an inch. 
Cross-int. 24. Did any of these thin edges give way in any of these 
four Steven cutters in milling the exhibit bars except in cases where 
adjacent teeth were broken out-bodily ? 
~ 331 Ans. I didn’t examine them for that purpose. 

Cross-int. 25. Upon what practical facts, then, do you base 
your opinion that this thin edge is not strong enough to mill metal ? 
If vou have any such practical facts please state them. 

Ans. I give that as my opinion from my experience with gener- 
ating mills of acute angles and on mills for graduating. 

Cross-int. 26. Then your opinion is based upon deductions and 
not upon practical tests, is it not, so far as these cutters are con- 
cerned ? 

Ans. So far as these are concerned; yes, sir; that is, as far as that 
little lip is concerned. 
| Cross-int. 27. You have spoken in a previous answer of these 
| seven exhibit cutters involving too much grinding. Do you mean 
| by that anything more than that there are too many teeth to grind; 


dé. and, if so, what ? 

Ans. I mean that in a formed mill less grinding is required if 
the teeth are cut either radial or forward of the center. It is my 
practice always to cut ten degrees forward of the center. 

Cross-int. 28. Do you mean by “ forward of the center” that the 
tooth is hooking or the reverse of hooking? } 

Ans. The reverse of hooking; what we should call scraping. 

Cross-int. 29. Please state whether or not you think that the 
Stevens cutter 9 S 62 undercut as it is at the base of the front of the 
teeth would require more or less grinding than the Brown & Sharpe 
cutter 9S 62. 

Ans. It would require more. 

Cross-int. 30. What do you suppose to be the object of under- 
cutting the teeth asshown in the Stevens cutter referred to in the 
last question ? 

Ans. To enable them to cut a soft substance of little tenacity, 
such as wood and perhaps leather. I have made cutters like that 
for wood, gunstocks. 

Cross-int. 31. How many degrees from a radial line should you 
‘judge the operative portion of the front face of the teeth in this 
Stevens cutter 9 S 62 to be? 

i, Ans. About eight degrees, I should say. 

‘ Cross-int. 32. Are there or not two angles or portions to 

‘32 the front face of these teeth, an upper one which is inclined, 
as you say, about eight degrees from a radial line, and the 

After one much more inclined, which undercuts and reduces the 


A 
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thickness of the tooth at its base? If this be so please state what, 


im your opinion, is the o tof thas undereutting the tooth ? 

Ans. The front of th th is a broken line—that is, it takes two 
directions to get lo the ttom of the tooth irom the cutting surface. 
The change in the direction of the undereut at the lower part or 


base of the tooth is to enable you to get depth to hold the shavings. 
This makes a stro: per tooth than it would be if it kept the same 
width. It makes a tooth more lasting for the purpose for which it 
6 intended. because the root of the tooth 15 nearer the periphery of 
the cutter, and also clears away the metal at the root of the tooth, 
so there would be less to grind 

Crose-int. 33. If vour last answer be correct in that the cutting 
away at the bottom of the front of the tooth causes less grinding, 
how do you e xpi in your answer to cross-int. 20 in whi hy you state 
in substance that the Stevens eutter 0 S 62 would require more 
grinding than the Brown & Sharpe cutter with the some mark ? 

Ans The Stevens cutter requires the most grinding, as I stated 
before, but bs culling tt der, being yi rmissible for the purpose it is 
intended for, there is lees metal to grind away than there would be 
if the face of the tooth were a straight line to its depth. 

Cross-int. 34. Please state whether or not you consider that there 
is any material difference in any practical sense as judged by me- 
chanics between the four experimental Stevens cutters and the 
Eppler cutter and the six other exhibits similar to it; and, if so, state 
wherein such difference, in vour opinion, exists 

Ans. There is a slight difference in the strength of the tooth, the 
Stevens eutter being weaker of the two 

Cross-int. 35. Do you see any other practical difference 

Ans. As far as the form of the periphery is concerned, they are 
different. Otherwise they are of the same general pian. 

Crose-int. 356. You have spoken of forming similar cutters for 
gunstocks and other wood work. VTlease state when and where it 


ad 


“une 
Ans. At the Providence Tool Company I followed designs 
given me from 1862 to 1865, and also at the Providence Tool 
(ompany | designed such cutters from 1875 to 1878. 
Cross-int. 37. Judging from your experience with previous cutters, 
ss ior not these exhibits Stevens cutters and the seven other ex- 
hibits of which vou bave spoken perform gos xl work in cutting or 


form work, but not perfect work : they are 
irp as I should make them for wood work. 
Croee-int. 38. You spoke in one of your answers of the rankness of 
teet! De 4 mean by that what is termed hooking, or what do 
str top th nderstood uy that term ? 


ine What I term a rank tooth is one that will dig or lift. It) 


(‘roee-int 30. The matter of : giving teeth more or less rake, a 
cor ne to the duts they are to pe riorm., hie is long been well unde 
Stand 01 ih : illied In rotary cutters, has it not? 
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Cross-int. 40. How would the rake in those cutters made by you 
at the Providence Tool Co. for shaping wood, as stated by you, com- 
pare with the Exhibit Eppler Cutter and the Exhibits Experimental 
Stevens Cutters—that is, was the rake more or less in those cutters 

_ than in these? 

Ans. Usually more. 

Cross-int. 41. Do you consider the teeth in the exhibits Stevens 
cutters an unusual or peculiar tooth in any respect; and, if so, in 
what respect ? 

Ans. Ido. The Stevens cutter is what is known as the Brown & 
Sharpe cutter, with a peculiar form upon its periphery, and its 
hooking tooth of that form and that depth, a very unusual depth, 
makes it an unusual tooth. 

Cross-int. 42. Please examine the drawings in patent to W. D. 
Orcutt, No. 212,971, dated March 4, 1879, and state whether or not 
there is any peculiarity found by you in the Stevens cutter that is 
not shown in the drawings of that patent. In answering this ques- 
tion please examine the drawings carefully and make measure- 
ments, if you shall see fit, having due regard to the scale or relative 

size of the drawings and the cutter. 
334 Ans. As far as the teeth are concerned, I sce no difference 
in the form of the tooth. 


(Adjourned to Friday, June 19, 1885, at 10 a. m.) 


PROVIDENCE, June 19, 1885. 


Present: Counsel as before. 


{ 
! 
' 


tedirect examination by Mr. MAYNADIER: 


Int. 43. In your 32nd answer you seem to speak of cutting away 
a part of the lower part or base of the tooth as making it stronger. 
Please explain your meaning. 
| Ans. I can’t explain unless I write that answer over again. It 

leaves the root of the tooth on a larger circle. The other answer 
practically says so. 

Int. 44. In your 38th answer you speak of rankness. Please state 
what the effect would be in cutters of this kind, supposing the front 
face of the tooth was very much more inclined tothe radius—that is, 
a tool made excessively hooking—and supposing also that the top 
surface of the tooth was on a true circle from the center of the cut- 
ter. 

(Objected to as immaterial and as propounding a theory which 
has no relation to this case and about a matter concerning which it 
does not appear that this witness has had any experience, and, 
urther, the question is not confined to the effect upon the cutter in 
working upon any specified material.) 

+ (In view of the objection the following is added to the question :) 


Ay That is to say, please explain a little more fully as to rankness, 
«nd in particular how it is affected by the degree of inclination of 


i. 


Y a front face of the tooth to the radius of the cutter when consid- 
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ere] in connection with the backing off of the top surface of the 


Same objection as to the first installment of the question.) 


\ns. This seems to me to be two questions. The first question is 
what would be the effect upon the cutter if cut exceedingly hooking 
with no clearance on the Lop of the tooth, to which I will answer 
that such a cutter would not cut theoretically, but practically the 

spring in the arbor or vise holding the piece to bé cut would 

t to take a limited chip. Of course, it is understood 

that it is not so far undercut as to have no strength. The 

next question the conditions are the same, except the clearance of 
the toot! Of course, this last would cutif it was of sufficient 


Viv explanation of a rank tooth is one that will dig of tear if the 
: of sufficient tenacity, its tendency being to bury itself in the 
| when working wood or soft material its tendency Is to 


shave its leave hard substances or hard surfaces chattered, 

" f the face of the tooth is cut on a radial line or front of such 

ii smooth and Keep the work or the piece bo be milled 

wT lt! ts bed | have often seena hooking tooth or rank tooth 

ter pick the work out of the vise or take up the back lash of the 

arriag Such a thing I never saw with a cutter with , its face cut 
1 rad ne or forward of it. 


hecross-examination by Mr. Porter: 
Cross-int. 45. In previous answers you have applied the term 
to the spaces between the teeth. Do you intend to be 
ynderstood in your last answer, where you speak of ciearance, as 
ioplving it to such spaces, or do you apply it to the eccentricity of 


peripheral face of the tooth? 
Ans. | think in my previous answers I used the term chip clear- 


ance, ¥ ) applies to the spaces between the teeth. In this case 
perhaps | should have said backing off, which would have been the 
eccentr ty of the outer p art of the tooth. 

Cross-int. 46. In view of vour answer to R. D. Int. 44 it would 
seein tia fa cutter milled metal smooth and well that its teeth 
| the proper rake upon the front face. Is this so or not? 
hould say they did. 

Cross-int. 47. During the last fifteen or twenty years has or not 
great attention been given to and improvements made-in the mat- 
er of rotary cutting tools? And in this last term I included fluted 
reamers, screw-cutting taps, and the various rotary cutting tools 
which are driven upon an arbor. 

Ans. There has been 

Cross-int. 48. The method of inclining, or the inclination 
> of the front face of the teeth of rotary cutting tools so as ft 
been well understood for man. 


, 
. 
a 


. , 
produce good results, has 
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varieties of cutters can readily determine in any given case for per- 

: forming any given job the proper diameter of a cutter, the proper 
number of teeth, the proper depth of slot between the teeth, and the 
proper inclination of the front face of the teeth relative toa radial 
line, as also the proper backing off or clearance upon the periphery 
of the teeth, can he not? 

Ans. Yes. There are materials Iam not skilled on. I never 

milled a great deal of gold. 
' JAMES H. ANTHONY. 


Attest: WILMARTH H. THURSTON, 


Special Examiner. 


Deposition of Charles H. Phillips. 
Direct examination by Mr. MAYNADIER: 


Int. 1. What is your name, age, residence, and occupation ? 

Ans. Charles H. Phillips; age, 52; residence, Providence, R. L.; 
occupation, machinist. 

Int. 2. What experience have you had in the manufacture and 
use.of milling-cutters ? 

Ans. I have been connected with the making and use of milling- 
cutters since 1861, with the Providence Tool Co., the Burnside Rifle 
Co., and the Brown & Sharpe M’f’g Co., all in Providence. 

Int. 3. Please look at the four metal bars and the four pairs of 
cutters now shown you and state what you know about them. 


(The exhibits referred to are those put in evidence after Int. 3 to 
Oscar J. Beale.) 


Ans. I should judge from their general appearance that they are 
the four bars that were milled in my presenée at thé Brown & 
Sharpe M’f’g Co., and that the cutters attached are the cutters that 
were used. 

Int. 4. When was this and who were present? 
O07 Ans. To the best of my knowledge, it was June 2, 1885. 
Specially present were Mr. Tenney, Mr. Frederick Howe, 
Mr. James Anthony, Mr. Oscar J. Beale, and Mr. John Coleman, and 
Mr. Noble were there. 
Int. 5. Please look at the ten cutters now shown you and state 
‘ which of them are and which are not practical milling-cutters. 


(Exhibits referred to are the nine mentioned in Int. 5 to Beale 
and Defendants’ Exhibit Howell Cutter.) | 

(Question is objected to as leading in assuming that there are, 
among the cutters inquired about, some cutters which are practical 
and others which are not practical as milling-cutters.) 


Ans. I find among these cutters but two which I should con- 
ider in practice as milling-cutters in the usual acceptation of the 
rm. 


(Witness refersto Exhibit Stephenson Cutter and to Exhibit Colt’s 
Armory Cutter No. 3.) | 
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~ 
| you make or cause to be made any memoranda show- 
: irticulars of tests at Brown & Sharp's on the 2nd of 
so, ¥ » please give your copy of this memoranda to 
: 1s a part of your deposition and state whether 
tained in the memoranda are true or not? y 
randam objected to unless the witness will 
is a true record of the facts connected 
=: of which it purports to be a transcript of 
wing to this memoranda being made ™ 
rrect in all particulars. 
referred toin the preceding question and an- 
: » & Sharpe & Stevens Cutters, June 2nd, 1885, ' 


LPM 


VY. Howe, Mr. A. E. Tenney, Mr. Jas. Anthony, 


tried: Brown & Sharpe universal 


“} revolutions per minute. ; 


7% : bae 
7 


rz No. 9. Bessemer steel. 
2, cut } in. C. H. P. deep in an- 


the bar to the depth of the teeth 
sa ted 
th of bar 


: tter was reduced from 2} in. to 1} in. pe 
beng < Livery toot broke olf be 
brown & Sharpe cutter, with feed 
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increased to 3 inches per minute, was entirely successful. Cut about 
9 inches. 


4th experiment: 


4 ‘ Brown & Sharpe cutter No. 12,S 56, cut } in. deep; feed, 3 in. per 
minute. 
Stevens cutter No. 12,8 56, cut 4 in. deep; feed, 1} in. per minute. 
Brown & Sharp cutter was entirely successful. 
Stevens cutter broke 6 teeth out at 1} in. in length. 


7 Cross-examination by Mr. Porter: 


Cross-int. 7. At whose request did you attend these experiments 
in milling the exhibit bars? 
Ans. Mr. Oscar L. Noble’s. 
339 Cross-int. 8. What was the object stated to you of making 
these experiments? 

Ans. The object, as I remember it was stated, was to test the 
practicability of two styles of cutters as milling-cutters, and to dis- 
cover whether or no they were of the same character. 

Cross-int. 9. What were the defects, in your judgment, in the 

4 , experimental Stevens cutters which were tested upon the exhibit 
bars as milling-cutters ? | : 

Ans. Principally that they were deficient in strength in the tooth 
and had excessive clearance. 

Cross-int. 10. Please state more particularly the location of the 
lack of strength in the teeth, as spoken of by you in your last answer. 

Ans. At the root of the tooth. 

Cross-int. 11. Any other deficiency in strength that was developed 
at that test’? 

Ans. It was general construction—general shape of the tooth— 
being long, slender, and not having the support requisite for an ordi- 
nary milling-cutter. 

Cross-int. 12. Do you know whiy it was that none of the cutters 
like Exhibit Young Cutter and Howell Cutter were used at that 
test? 

Ans. I do not. 

Cross-int. 13. If it were common to make cutters both like the 
experimental Stevens cutters and like the Exhibit Young and 
Howell Cutters, and you wished to give a fair test to that class of 
cutters, which do you think would be the fairer test, to experiment 
only on cutters which had teeth weak at the base like the experi- 
mental Stevens cutters or to experiment with both kinds? 

Ans. If I wished to ascertain the relative strength of the three 
kinds of cutters, then I should want to test the three kinds. 

Cross-int. 14. Judging by what milling was done by the experi- 
mental Stevens cutters and their relative strength at the base of the 
eeth as compared with the’ Young and Howell cutters and the 
xhibit Eppler Cutter, what is your opinion—would or not these 
three last-named cutters carry the milling cut shown upon the ex- 
hibit bars? 
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iid. although apparently stronger 


ther the Young, Eppler, or 
wr uglit iron a channel show- 
the molded face—that 1s, cut- 
ywest part of the molded face 
t iniurs to the cutter? 


same question with reference to 
pper and tin 
ey to the teeth. 
would be practical to inake a cut- 
fiere in ite form of teeth, rake, and 
ret-quality Jessop's tovl steel, carry- 
| peripheral face of the teeth of the 


ler a cutter made like these a practical 


wer | fe not meet the question, which 18, 
Ww ol Your experi ice, you bye leve it would 
ke a cutter exactiv like these three exhibits ill 

‘iat w bid omnill first class Jessops too! steel, 


me its molded fac 


A it injury to the steel 
1) i belrewe that either of the eight exhibit cut- an 
selected as not being milling-cntters will 
4 te? tically at th usual table feed and rotary speed 
perform a good, smooth cut as deep as the molded 
lease point out fully and clearly all the defects or 
eristics, mechanically speaking, which you find in these eight 
ror m ling cutters 
| shouldn't be able to point out all the defects 
(‘ross-int. 21. Please point out as m ny as you ean 
A 1 ‘ | mauve aire ady\ stated, tha math objections are the shape, 
rot! od strength of the teeth and the amount of clearance 
(roes-int. 22. As the term “clearance” is differently applied by » 
ferent ye reons., pris “ise ¢ xp! in what you Thean by clearance ‘ 


Ane Hy f earance— | mean the amount of stock re moved from 
the periphery of the tooth back of the cutting edge. 


34] (C‘roes-int. 25. And you think Linese de fects or characteristics 
would disqualify these cutters for milling steel, composition, 


wrought or cast iron, as you have stated ? 

Ans | do pract cally 

(‘roee-int. 24. The matter of the rake or relation of the front of 
the tooth to a radial line for various kinds of work performed by 
retary cutters has been well understood for many years, bas it not, 
by thos skilled in the use of such cutters ? 

Ans. Well, L don’t know that there is any fixed rule governing 


those points 


FRANK M. STEVENS RET AL. 955 


Cross-int. 25. Manufacturers differ in regard to them and for dif- 
ferent work, do they not? 

Ans. I think they do. 

Cross-int. 26. Is or not the same true of the depth of the spaces 

‘ between the teeth and the number of teeth in cutters of a given 

diameter ” 

Ans. Yes; there is a difference with different manufacturers or 
different men. 


, C. H. PHILLIPS. 
Attest: WILMARTH H. THURSTON, 


Special Examaner. 


\ Deposition of Alfred E. Tenney. 


Direct examination by Mr. MAYNADIER: 


Int. 1. What is your name, age, residence, and occupation ? 

Ans. Alfred E. Tenney; age, 51; residence, Providence, R. I.; 
vecupation, machinist. | 

Int. 2. What experience have you had in the manufacture and 
use of milling-cutters? 

Ans. My experience has been with the Providence Tool Co., man- 
ufacturing guns and sewing-machines, since 1861, with the excep- 
- tion of about three years in my own shop. 

Int. 3. Please look at the four metal bars and the four pairs of 
cutters now shown you, and say what vou know about them. 


342 (The exhibits referred to are the same as testified about by 
Beale, Anthony, and Phillips.) 


Ans. These are the bars that we saw the tests made upon with 
the cutters, | should say, at Brown & Sharpe’s, and these are the 
cutters attached. 

Int. 4. Please hear the magistrate read the memorandum pro- 
duced by Mr. Phillips and state how it differs, if at all, from your 
memorandum, and also whether the statements contained in it are 
true or not. 


((Juestion objected to. Comparison of memorandums is incom- 
petent, and all use of memorandum, except to refresh the memory 
of the witness, it not being competent for him to swear to the truth 
of the memorandum, as it does not appear that he made it even.) 

(Memorandum read to witness.) 


Ans. Mine is the same thing in substance, but the wording is 
somewhat different. The statements contained in the memorandum 
(are true. 
Int. 5. Can you estimate with any fair approach to accuracy the 
lifference in strain in the fourth experiment, when the Brown & 
2 sharpe cutter cut } inch deep with a S-inch feed and the Stevens 
inch deep with }-inch feed ” 
o Ans. I should say there was fully four times as much resistance 
in the one case as in the other. 
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Ans. I do not think they would, although apparently stronger 
than the Stevens cutters 
Cross-int. 15. Do you think either the Young, Eppler, or 
40 Howell eutters would mill in wrought tron a channel show- 
ine the entire configuration of the molded face—that is, cut- 
ting a channel as deep as from the lowest part of the molded face 
to the highest part, and without injury to the cutter? 
ine I do noi 
Cross-int. 16. Please answer the same question with reference to 
hard COT pOSItion, Agni alloy of Copy r and tin. 
Ans. I do not, without injury to the teeth. 
Cross-int. 17. Do you believe it would be practical to make a cut- 
ter like either of these three cutters in its form of teeth, rake, and 
size of teeth that:would mill first-quality Jessop's tool steel, carry- 
ing a cut as deep as the molded px ripheral face of the teeth of the 
cutter 
Ans. I should not consider a cutter made like these a practical 
cutter for that purpose 
Cross-int. 18. Your answer does not meet the question, which is, 
effect, whether. in view of your experience, you believe it would 
i” prac eal to make a cutter exactls like these three exhibits Ith 
form and proportion that would mill first-class Jessop’s tool steel, 
irrving actil as deet as its molded face? 
Aus. I do not, without injury to the steel 
Cross-int. 19. Do you believe that either of the eight exhibit cut- 
ters which you have selected as not being milling-cutters will 
! it iret practically “at the usual table feed and rotary speed 


al 


utter and perform a good, smooth cut as deep as the molded 
ice of tI tter? 
Ans. I do not 


Cross-int. 20. Please point out fully and clearly all the defects or 

aracteristics, mechanically speaking, which you find in these eight 

tters that unfit them for milling-cutters 

Ans. I shouldn't be able to point out all the defects. 

(‘ross-int. 21. Please point out as m ny as you can. 

Ans. As I have already stated, the main objections are the shape, 

depth. and strength of the teeth and the amount of clearance. 
Cross-int. 22. As the term “clearance” is differently applied by 

ferent persons, please explain what you mean by clearance. 

Ans Ky “clearance” | mean the amount of stock removed from 

the periphery of the tooth back of the cutting edge. 


S41 Croesont. 25. And you think these defects or characteristics 
t } ; (| =¢yT) | a Tite se ¢ titters tor milling steel, composition, 
wroug!!t or cast iron, as you have stated ? 


A) : | ; meractiic \ 
(‘roes-int. 24. The matter of the rake or relation of the front of 


the Loot { rad ine lor Various kinds of work performed hy 
retary cutters has been well understood for many years, bas it not, 
= SF mi it thie Wee Of such cutters ” 


ont know that there is any fixed rule governing 


ir 


- 


\ 
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Cross-int. 25. Manufacturers differ in regard to them and for dif- 
ferent work, do they not? 
’ Ans. I think they do. 
Cross-int. 26. Is or not the same true of the depth of the spaces 
‘ between the teeth and the number of teeth in cutters of a given 
diameter ” 
Aus. Yes; there is a difference with different manufacturers or 
different men. 
- C. H. PHILLIPS. 
Attest: WILMARTH H. THURSTON, 
Special Examiner. 
% sie , 
\ Deposition of Alfred E. Tenney. 
; Direct examination by Mr. MAYNADIER: 


Int. 1. What is your name, age, residence, and occupation ? 
Ans. Alfred E. Tenney; age, 51; residence, Providence, R. 1.; 
' occupation, machinist. | . 
Int. 2. What experience have you had in the manufacture and 
use of milling-cutters ? 
Ans. My experience has been with the Providence Tool Co., man- 


ufacturing guns and sewing-machines, since 1861, with the excep- 
o B- tion of about three years in my own shop. 


Int. 3. Please look at the four metal bars and the four pairs of 
cutters now shown you, and say what you know about them. 


o42 (The exhibits referred to are the same as testified about by 
Beale, Anthony, and Phi'!ips.) 


Ans. These are the bars that we saw the tests made upon with 
the cutters, | should say, at Brown & Sharpe’s, and these are the 
cutters attached. 

Int. 4. Please hear the magistrate read the memorandum pro- 
duced by Mr. Phillips and state how it differs, if at all, from your 
memorandum, and also whether the statements contained in it are 
true or not. 


(Question objected to. Comparison of memorandums is incom- 
petent, and all use of memorandum, except to refresh the memory 
. of the witness, it not being competent for him to swear to the truth 
of the memorandum, as it does not appear that he made it even.) 
(Memorandum read to witness.) 


" Ans. Mine is the same thing in substance, but the wording is 
somewhat different. The statements contained in the memorandum 
are true. 

Int. 5. Can you estimate with any fair approach to accuracy the 
difference in strain in the fouyth experiment, when the Brown & 
Sharpe cutter cut } inch deep with a 35-inch feed and the Stevens 
k inch deep with }-inch feed ? 
Ans. I should say there was fully four times as much resistance 
‘ in the one case as in the other. 
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/ rr ese ieee ,? yr) ryt Vir Port R 


(reee-int. 6 At the time of making the experiments réferred to 
tters like or.si! r to those now shown vou, being the 


Pehibite Howell Cutter. Enpler Cutter, and Young Cutter, then be- 


y 


; opt} fr was your attention then « illed to them in any Way f 
ine WN er’ not exa ke them, when vou come to fine 
Cross-int. 7. What is your opinion, would cutters like these three 

, hete <ncreef y and practically mill hard composition (an alloy 

rand ¢ irying a cut as deep as the molded face upon 

Ane Its | earry the cut if you fed it slow enough. mie 

«int. & How if the «peed was the usual speed in milling 
! fam} of the Wdie Was the same—that 18, usual 

‘ Ml nion is it wouldn't do it practically ; it wouldn’t 

ror y cutter 

(‘ress-int. % Please answer the same question in reference to cast 

‘ sewer it in the same way 
eoint 10) What would your answer be in reference to milling 
| «l leay with wrought iron, if possible, it would be less 
ro t i] het yn do not beheve thata cutter like one of 
< tu ' ie 7 ry rei- is- Jessops tool steel, carrying 

, 3s deep as the molded face of the teeth, with the usual rotary 

ie ' the cutter and traveling teed ol the bed’? Isthissoornot? 

Aine [t wouldn't be practical to mill Jessop’s steel that cut with 

Croes-int. 12. How far in lineal distance do you tliink one of 
thi eee (ters might eut in Jessop’s steel in the manner stated before 

« That ie a pretty hard question.. There are so many things 
) tg ut six inches and it might cut two feet. 
(ross-int. | if one of these cutters might cut two feet in first- 
“te it is your opinion about its carrying the cut on 
theee exhibit bars the same distance as the Brown & Sharpe 
Ane. | nh wouldn't do it 
ros i4. And vet you think it might cut two feet in first- 

*~ : ~~ a ts ; ate 

‘ ’ L. mig ‘ ans} . 

Cross-int. 15. What, in your opinion, is the relative strength of 
the teet the Exhibit Young Cutter and in the Exhibit Stevens 
’ - 7 v — “el 

ins | shoald think the Young cutter was nearly or quite double 
the strength of the Stevens cutter 12, S 56. , 

Crossint. 16. Assuming that the two cutters referred to in the 

ust question are both equally well known as Orcutt cutters, and the 
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question to be determined is whether the Orcutt cutter is adapted to 
use as a milling-cutter, would you say that it was a fair test 
344 of the Orcutt cutter to take the one here marked Stevens 
cutter for test purposes and not test the one marked Young 
cutter? 

Ans. I should think that would depend on circumstances. 

Cross-int. 17. Please reconsider your last answer in view of the 
fact already stated by you that the Stevens cutter is of about only 
half the strength of the Young cutter, and state whether you regard 
it as a fair test of the question of whether this class of cutters are 
adapted to milling purposes to select the weakest of two kinds in- 
stead of testing both the weaker and the stronger, if both are equally 
well known. 

Ans. I should say if the parties owning all of these weak cutters 
should say that any of their cutters were capable of doing certain 
inilling that it would be fair to try the weaker one. 

Cross-int. 18. Suppose they had stated to you that cutters like 
these Stevens cutters would not mill a certain material, but that 
cutters like the Young cutter would mill that material, would you 
deem it a fair test to try the Stevens cutters upon material that you 
had been told they would not cut.? ? 

Ans. No, sir; I shouldn’t. 

Cross-int. 19. Then, to change the proposition, if you had been 
told that cutters like the Young cutter were capable of milling metal 
would you deem it a fair test to attempt to mill the same metal with 
the Stevens cutters, which you say are only of about half the strength 
of the Young cutter? 

Ans. L should say that if the owners of those cutters said that the 
Young cutter was capable of milling metal and that the Stevens was 
not that it wouldn’t be fair under those circumstances to attempt to 
mill with the Stevens cutter. 

Cross-int. 20. In the experiments which you witnessed did you 
discover any other inherent weakness in the Stevens cutters except 
at the base of the teeth? 

Ans. I should say that was a weak spot there. (Witness points to 
the thin lip at one side of the cutter.) I mean a weak spot for 
milling metal. 

Cross-int. 21. Upon what facts do you base this last conclusion? 
Please state them fully. 

Ans. Upon my experience. 
345 Cross-int. 22. Do you know of what metal the Exhibit 
Stevens Cutters are made? If so, please state. 

Ans. I only know from what I have been told. 

Cross-int. 23. Please state that and who told you. 

Ans. I was told they were made of Bessemer steel. I couldn’t say 
who told me, for 1 heard it mentioned by two or three different 
ones. 

Cross-int. 24. Is such a tool equal or inferior in strength and en- 
durance to a milling tool made of good cast tool steel ? 

Ans. I can’t say, for I never had any experience in making them 
of Bessemer steel. 

dd—363 
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Cross-int. 25. With twenty years’ experience are you unable to 


give an o7 m as tothe relative strength and endurance of Bes- 
ee-mner «ti as compared with cast tool steel? 

ins. I don't think I am unable to give an opinion ; .but, as [ un- 
lerstood it. you asked as to the relative strength and endurance of 
the two. but not as to uy opinion 

Cross-int. 26. Please give such opinion. 

Ans. My opi : that the Bessemer ste would be the tougher 
of the tu , : 

(‘ross-int. 27. What is the relative cost of the two? 

Ans. Lessemer steel costs about one-fifth as mucl: as best cast 
evs 


' es-int. 28. Please state how it happens tliat you have never 
pad Thessermmer steel fol any su t purpose, in view of its low cost, 
at it the same time decline to say that it Is inferior to the cast steel. 
ins. | do not admit that cast steel Is inferior to the Bessemer. 
Stee: to tiake Cullers ior miliihgg tie tal, but I do say that Dessemer 
Stee! is tougher, and therelore better lor some purposes, I don't con- 
siuier Dessemer steei of any Vaiue tor milling cutters tor milling 
metals, as we can only harden it by a process whiclr we call case- 
Cross-int. 20. In view of vour former answer, in which you ex- 
press the opinion that the thit lip at one side of the Stevens cutters 
slacking im suitable strength to mill metal, please.examine the 
our experiinentai Stevens cullers and state whether you find the 
bith » n any of the teeth ol those cutters injured, except adjacent 
to where teeth were broken out bodily. 
Ans. I don't tind them injured. 
Jt Cross-int. SU. If you were shown a piece of good hard com- 
position, Which was milled smooth and in good workmanlike 
shape, and were told that it was milled at one cut, at.average speed 
ama fee, tine depth ot the molded face of the cutter, and with a 
cutter made in all respecte like the Exhibits Howell, Eppler, or 


Yeung Cutters, would you believe that it was performed with that 


<i 
Ans. I should be foreed to believe it if a man told me that I had 
confidence in, nor do | doubt but what it could be done for a foot or 


two or more, pPeriiayps, but | should hesitate Lo believe that asta 
Wot) i} mii day oh nar oronze or hard metal the depth of the 
face of the cutter with one cutter | call that practical work. 


(‘ross-int. 51. If the cutter performed its work tor Six Inches ora 
f, ol. Whal rTresuit Would transpire, inh youl Upon, oO prevent Its Con. 


tinuing to periormits work’ And in auswering this question piease 
bear int | that in the experiments witnessed by you at Brown & 
Sharpe's the Stevens cutters gave way before they had milled more 
than f1 i half u to about two inches and a half. 

ins. The cutter would lose its keen edge, at which time the re- 
sistance Would be greatel it is the resistance against those teeth 
Liat ¥ | cause them to pive oul Suir re wouldnt be strength 


enough in them to enable them to stand the resistance against a dull 
culler | 
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Cross-int. 32. Is or not the dulling of the edge an incident com- 
mon to the use of all cutters, and was it not the facility for sharpen- 
ing that constituted one of the chief claims to merit in the Brown 
cutter? 

Ans. It certainly is common to all cutters. They will get dull, 
but the Brown & Sharpe cutter will stand up under dull teeth and 
not break where these cutters, in my opinion, would give out. 

Cross-int. 33. The endurance of the Brown & Sharpe cutter, re- 
ferred to in your last answer, results in part from the lesser number 
and consequently greater width of teeth at the base, does it not? 

Ans. I should think so. 

Cross-int. 84. And the lesser number of teeth there are in a rotary 
cutter the greater amount of chip must be carried by each tooth with 
a given feed, must it not? 

Ans. Yes: if every tooth cuts in both cases. 

Cross-int, 35. And with the sixteen teeth in the Young, 

347 &348 Eppler, and Howell cutters less chip is carried by each 
than would be by each of the twelve teeth in the Exhibit 

Brown Cutters, the feed and speed being equal? Is this so or not? 

Ans. Yes; if in both cases all the teeth cut. | 

Cross-int. 36. How long have you known cufters such as are 
termed the Brown & Sharpe cutter? 

Ans. I don’t exactly know; more than fifteen years ago, I think. 

Cross-int. 37. By whom were tle first made that you saw? 

Ans. By Brown & Sharpe, I suppose ; they came from there. 


ALFRED E. TENNEY. 
Attest: WILLIAM H. THURSTON, 


Special Examiner. 


Unirep STATES OF ee gah 
District of Rhode Island. 


I, Wilmarth H. Thurston, a special examiner duly appointed by 
agreement of parties to take testimony under and pursuant to the 
67th rule of the Supreme Court of the United States, in equity, as 
amended, to be used in said cause, which evidence is hereto prefixed, 
do hereby certify that on the 16th and 19th days of June, 1885, said 
Oscar J. Beale, James H. Anthony, Charles H. Phillips, and Alfred 
Kk. Tenney personally appeared before me at my office, No. 26 West- 
minster street, in the city of Providence, in said district of Rhode 
Island, and, being by me first duly cautioned and sworn, did there- 
upon depose as appears in the foregoing depositions, which were 
reduced to writing by me in their presence and read over to said 
witnesses and by them signed as and for their depositions in my 
presence. : 

I further certify that Iam not of counsel nor attorney for either 
of the parties in said cause nor in any way interested in the event 
thereof. 

Attest: WILMARTH H. THURSTON, 
Special Examiner. 
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“ hy vali rig? fi j Complainants mn Reply 


Taken pursuant to the sixty-s venth rule of the Supreme Court of 
at , ' , ty S G24 ats - 7 4 puity. iS mine nded, before ie. William A. 
‘ vo irici, Spex “a | exatiitietl 7 


Boston, Sept. ] L, ISS5. 


Present: J. E. Maynadier, Esq., of counsel for complainants; T. 
W. Porter, Esq., of counsel for defendants. 


Deposit on of Johu A. ¢ vleman. 


Direct examination by J. E. Maynapier, Esq., of counsel for 


com lainants 


Int 1. What ix vour name, and have you previously testified in 


Ane John A. Coleman yes : 
| Viease read the Od, 4th, and Sth questions and answers of 
Mr. O. J. Beale, pages 6 and 7 of complainants’ evidence in reply, 
: | etate what vou know ns iv the tools and exhibits inentioned by 
him. and also how these tools affected, if at all, your opinion as to 
the nee of sole-edge trimmers as milling tools. 7 

\ns. | witnessed the experiments made by Messrs. Beale, Anthony, 
and others June 2, 1SS5, at Brown & Sharpe's, in Providence, and 
referred to by Mr. Beale in his testimony. Two sets of-cutters were 
tested, one being shoe-trimming cutters and the other being metal 
milling-cutters having the same peripheéral configuratiob as the shoe- 
trimming cutters. ‘The shoe-cutters and milling-cutters were tested 
ilternately upon the same bars of metal. Both the imilling-cutters 
and the shoe-trimming cutters we re revolved atthe same-rate of speed, 
but in most eases the bars were fed to the milling-cutters at a far 

higher speed than tothe shoe-trimming cutters. “The result of 
3) all these experiments was that the shoe-trimming cutters were 
completely wrecked immediately or soon after commencing 

to cut the bars, while the tnilling-cutters plowed through and did 
their work In a workmanlike and beautiful manner. ‘The effect of 
these experiinents was to corroborate emphatically the testimony 
which | have given upon this subject of rotary metal’ and leather 
cutting tools which have been the subject of controversy in this 
case 

[ut. 3. Some of defendants’ witnesses testify that the tops of the 
teeth in the rotary sole-edge cutters made by the plaintiffs and de- 
fendants do not act as guards to regulate the depth of-cut. Please 
explain as to this. reierring to the testimony of ¢ ‘orthell, Int. 24). pape 
1S7, Int. 52, page 185; Miles, Int. 15, 16, and 17, page 197; Eppler, 
Int. 11, page 206; Thompson, Int. 23, page 214; Kingsley, Int. 16, 
page 1Vz 

Ans. These gentlemen state, if I understand their testimony, that 
the top of the tooth does not act as a guard to regulate the depth of 
cut of the tooth, but that any amount of leather can be cut from the 


— 
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sole by the application of more or less pressure of the sole against 
the cutter. 

The top of the tooth does act as a guard to regulate the thick- 
ness of the chip or of the shaving as the tooth passes over the leather, 
but by leaving the sole in contact with the cutter for a lengthened 
period of time and applying an increased pressure the tooth, of course, 
will pass the leather an increased number of times, and will cut an 
increased number of. shavings (the thickness of each one of which 
will be regulated by the top of the tooth), and, of course, any amount 
of leather may be cut away by holding it long enough against the 
cutter. 

Int. 4. Please look at Exhibit Bigelow Cutter and compare that 
with the cutter described in complainants’ patent in suit, and also 
with the hand planes ordinarily made, Exhibit Hand Plane. 

Ans. I have examined the hand plane marked Def’ts’ Exhibit 
Bigelow Cutter. Thereisa handle with a metal bed attached. The 
bed has an extension upon one side of its front, and this extension is 
grooved to receive one edge of a molded blade which lies upon the 
bed of the instrument. The other edge of the blade is in contact 

with a plate which is screwed upon the side of the metal bed 
do piece in the handle, and the plate serves to. hold the molded 
blade in place and to act also as a rand guard. The forward 


_ edge of this plate is blunted or rounded so that it may not cut the 


upper leather. There is also upon this instrument a detachable 
metal piece screwed to the bed piece of the instrument to act as a 
guard and regulate the thickness of the shaving which the molded 
blade makes. This tool differs mainly from the old hand plane tn 
the method of attaching the blade to the instrument and that it has 
a rand guard detachable from the blade. ‘The rand guard in this 
Bigelow hand plane operates the same as the rand guard in the other 
hand planes. 

It differs from the Orcutt cutter from the fact that it is substan- 
tially part and parcel of one tooth, while in the Orcutt trimmer the 
rand guard is continuous and extends from tooth to tooth and co- 
operates with them to make a safeand practical tool; whereas if a 
tool should be organized with a series of Bigelow cutters upon the 
periphery of a cylindrical hub, together with a series of detachable 
rand'guards operating with them, the forward ends would form blunt 
teeth to tear the upper leather of the shoes. 


(Adjourned.) 


Boston, Sept. 15, 1885. 
Present: Counsel as before. 


Cross-examination by T. W. Porter, Esq., of counsel for de- 
fendants: 


Cross-int. 5. Please examine the two cutters marked Compl’nts’ 
Exhibit Busell Cutter (Orcutt patent of 51) and the cutters marked, 
respectively, Def’ts’ Exhibit Eppler Cutter and Def’ts’ — C. H. Brown’s 
Milling Cutter and C. H. Brown’s Milling Cutter No. 2, Def’ts’ Ex- 
hibit Howell Cutter, and Def’ts’ Exhibit Stephenson Cutter No. 3, 
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they do or do not embody the essential features of complainants’ 
patent ; 

Ans. I have examined them and they appear to be substantially 
like the cutters described in complainants’ patent. There is one 
material difference, however, that [ observe, namely, that the teeth 
of the said defendants’ exhibits are very much stronger at the base 

than the Complainants’ Exhibit Busell Cutters, and much 

352 stronger than shown in the drawings of complainants’ pat- 
ent, making them more like milling-machine cutters in re- 

gard to strength, and the teeth in all these defendants’ exhibits are 
shorter and thereby stronger than those of Compl’nts’ Exhibit Bu- 
sell Cutters or than those shown in the drawings of Complainants’ 
Exhibit Orcutt Patent. 3 
Cross-int. 5. Do you regard this difference as anything more than 


a mere mechanical change of proportions, which any mechanic 


might readily produce? 

ins. Any mechanic might readily produce the change, but he 
would be a very poor mechanic if he did it for the purpose of cutting 
leather, for he produced a tool by this change which presents a 
renter flat front tace of tooth to be ground than is indtreated in the 
reutt patent or by the Orcutt tool, and requires just so much more 
metal to be ground off in sharpening, with the inconveniences and 
expense consequent thereon. 


(All the for golng answer objected to after the word change, where 
it first occurs, as being argumentative and entirely uncalled for; and 
defendants’ counsel now gives notice to this witness,:both for the 
purpose of saving time and that the answers may be responsive and 
only responsive, that he is requested 11) every alswer that he nay 
give to cross-interrogatory net to argue the same or encumber the 
record with his reasons for his answer unless his reasons.are especially 
requested.) 


Cross-int. 7. Are you or not aware that it bas beeh common in 
years past, both by eomplainant.and defendant, to make and sell 
cutters having teeth in the form and proportion like those before 
Inquired about ” : 

Ans. | am not aware of that fact. : 

Cross-int. 8. Are you aware that it was for years common for 
complainant to form an open slot through the front or rand-lip side 
of these cutters to receive a rand-cutter like or similar to those shown 
in euts numbered 132 and 133, page 29, in Exhibit Compl’nts’ Price 
List? 

Ans. I am aware only from hearsay that they. ever made cutters 
of that description. 

Cross-int. 9. Please examine the cutter now shown you, marked 
Def ts’ Exhibit Brown and Sharpe Slotted Cutter, and respond to the 

two following queries: First, does this cutter appear to have 
603 been formed for trimming shoe-sole edges, and does it have 
aslot apparently adapted to receive a bar rand-cutter like 
those just inquired about; second, do you discover any material 


and state whether or not you find any difference in them in so far as 
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difference in the proportions of the teeth in this cutter from those 
inquired about in cross-int. 5, except that perhaps the teeth in this 
cutter are shorter than those in the cutters inquired about in the 
former interrogatory ? 

Ans. It does appear to have been made for trimming shoe-sole 
edges, and it has a slot apparently adapted to receive a bar, and I 
discover no material differences in the proportions of the cutter. 

Cross-int. 10. When cutters were produced by the method shown 
in Exhibit Oreutt Patent of 1879, No. 212,971, was there not, in your 
opinion, a decided advantage in undercutting the lower portion of 
the front face of the teeth,whereby the thickness of the base of the 
teeth is diminished, and the bending process to produce clearance 
described in that patent is proportionately facilitated? How is 
this? 

Ans. There was a decided advantage in undercutting to facilitate 
bending, and the further advantage of producing less surface to de 
ground after the teeth were bent. 

Cross-int. 11. Please state whether in your opinion there is any 
material difference in the form and proportion of the teeth shown in 
the Orcutt patent of 1879 and in the teeth shown in the-cutters 
marked Compl’nts’ Exhibit Busell Cutter (Orcutt patent of 1881) 
and the cutter shown in Compl’nts’ Exhibit Cutter 12,5 56, F. M.S. 
& Co.; and if you think there is, please state in what it consists. 

Ans. I observe no material difference between the form and pro- 
portions of the teeth of the exhibits and the teeth shown in the Or- 
cutt patentof 1879. The only difference observable is that of dimen- 
sions. 

Cross-int. 12. Please examine the cutter now shown you, marked 
Complain’ts’ Exhibit Cutter 12,5 56, Brown &. Sharpe, and state 
whether in your opinion, with the exception of an increased thick- 
ness of the rand lip, it does or not embody the essential features of 
complainants’ patent. | 

Ans. It does not in several particulars. It has not a practical 
rand-cutter, and the rake of the flat front face of the teeth 1s want- 
ing, which is shown in complainants’ patent, and the general shape 

of the tooth varies in other particulars, such as lacking clear- 
354 ance on the top of the tooth. ‘There is a difference in the 

length of tooth and in the form of the flat front face of the 
tooth. 

It presents a strong metal milling tool, while the complainants’ 
patent shows a tool incapable of performing a milling tool’s work 
in any practical sense. 

(All the foregoing answer objected to except the first three words, 
and for the reasons already stated.) 


Cross-int. 13. In view of the invention shown and described and 
claimed in complainants’ patent, do you think there is or not a sub- 
stantial difference between the cutters marked Compl’nts’ Exhibit 
Busell Cutter (Orcutt pat. of ’81) and the cutter marked Def’ts’ Ex- 
hibit Eppler Cutter ? 

Aus. ‘he difference that exists between the cutters is only sub- 
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stantial in re spect to practicability, in that one is mere practical as 
a shoe-trimmer for commercial purposes than the other. 

(‘ross-int it. _ question is repeated with the request that the 
witness will give a direct answer either one way or the other. 

Ans. The cutters are substantially alike in principle and are differ- 
ent only as I have already stated. 

Cross-int. 15. Then if a cutter like the Exhibit Eppler Cutter will 
mill metal w ith an ordinary speed of rotation and an ordinary feed of 
the bed, and will also trim shoe-sole edges in good shape and facility, 
would or not the distinetion that is sought to be drawn between 
milling-cutters and sole-edge trimming-cutters seem to be i ny 
rather than real? 

Ans. It might if it would do it. 

Cross-int. 16. Which do you think it will not do? 

Ans. I think the Eppler cutter will not mill metal in what I un- 
derstand to be any practical or commercial sense. 

Cross int. 17. Do you think it is, in a strict and prayer sense, In 
View ol complainants’ patent, a sole-e dge trimming- -eutter 

Ans. I think that it will trim soles very well, but it will not be as 
practical a cutter for shoe manufacturers as complainants’ cutter, In 
gs» far as it lacks the alvantages indicated in complainants’ patent. 
It is a practical shoe-trimmer undoubtedly, but not so practical as 
the other 

Cross-int. 18. Please answer the same question with reference to 

Def'ts’ Exhibits Howell Cutter, C. H. Brown’s Milling Cutter, 
855 ©. TL. Brown’s Milling Cutter No. 2, Stephenson’s Cutters No. 
Zand No. 3 

Ans. I should say they were all fair shoe-trimming tools, as far as 
their appearance proes, but Jacki the advantages already stated of 
the complainants cutter. 

Cross-int. 19 In the two last answers you have spoken of the ad- 
Vautayves indicated in complainants’ patent as not sbeing found In 
the Defendants’ Exhibit Cutters referred to in the two last questions. 
lease indicate bri ily ani concisely what the advantages are that 
you reter to 

Ans. Pri neipally the advantages of sharpening, because the com- 
plainants culter presents less surface to be sharpened, and conse- 
quent economy in the use of the delicate emery wheels hecessary to 
sharpen if 

Cross-int. 20. Please examine price-list of the Busell Trimmer 
Co., marked Complnts’ Exhibit Price List, and more particularly 
the last seven lines on the first printed page and the cuts there re- 
ferred to shown on pages 17 and 15,and state whether you find in 
the illustrations there shown anything materially different from what 
is shown In Det'ts’ Exhibits Stephenson's Cutters No-. 2 and 3, How- 
ell’s Cutter, C. IL. Brown’s Milling Cutter, C. H. Brown’s Milling 
Cutter No. 2, and Eppler Cutter. 

Ans. The advantages of sharpening, hitherto mentioned, which 
are shown in Complnts’ Exhibit Orcutt Cutter and in complain- 
ants patent appear to be equally wanting in these cuts as in the 
shoe-trimming tools referred to in the question, and,so far as can be 
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determined from the cuts in the price-list, I can see little difference 
between them and the exhibits referred to. 

Cross-int. 21. Please examine Compl’nts’ Exhibit Orcutt Cutter, 
Ist style, in connection with complainants’ patent, and state whether 
you discover any material differences between the two; and, if so, 
state what they are. 

Ans. I discover no material difference between those two things, 
except that the Compl’nts’ Exhibit Orcutt Cutter, lst style, shows 
one of its sides partly cut away, while the drawing does not. 


(Noon recess.) 


Cross-int. 22. Please compare Compl’nts’ Exhibit Oreutt Cutter, 
Ist style, with Compl’nts’ Exhibit Busell Cutter (Orcutt 
096 ~=— patent of 81) and with Def'ts’ Exhibits Eppler Cutter, Howell 
Cutter, C. H. Brown’s Milling Cutter, and C. H. Brown’s 
Milling Cutter No. 2, and Stephenson’s Cutters Nos. 2 and 3, and 
state whether, in your opinion, said Exhibit Oreutt Cutter, Ist style, 
in the matter of the form of the front of the teeth and the facility 
for grinding the same more nearly corresponds with said Busell 
Cutter (Orcutt pat. of 81) or with Def’ts’ Exhibits above named in 
this question. , 

Ans. I have examined the cutters. The Compl’nts’ Exhibit Or- 
cutt Cutter, Ist style, is more nearly like the Compl’nts’ Exhibit 
Busell Cutter than the other exhibits referred to[in respect to grind- 
ing, because it is not necessary for an emery wheel to touch the 
bottom of the space between two teeth, and consequently the wheel 
is saved toan important extent. The wheel grinds simply upon one 
of its sides. In case of the other exhibits the root of the tooth ex- 
tends tothe bottom of the space between it and the succeeding tooth, 
and the emery wheel must grind not only the entire front flat face 
of the tooth, but a portion of the additional surface at the bottom of 
the teeth between them. Consequently the emery wheel wears out 
faster than it would in the other case]. 


(All the foregoing answer included in brackets objected to as not 
being called for by the question, as being argumentative and in 
violation of the request made to this witness not to extend his views 
upon the record in matters not inquired about; and, besides, the 
subject-matter of the question is one which will be perfectly obvious 
to the court upon inspection of the several exhibits. 


Cross-int. 23. Please state, if you know, why, in the several tests 
made in milling metal at Brown & Sharpe’s of which you testified, 
that only cutters of defendants’ make were used which were under- 
cut at the base of the teeth like Compl’nts’ Exhibit Busell Cutter 
(Orcutt pat. of ’81), instead of testing cutters like Howell’s, Brown’s, 
Stephenson’s, and Eppler’s. 

Ans. All that I know about the matter is that a series of shoe- 
trimming tools, with a series of Brown & Sharpe milling-cutters 
having the same peripheral configuration upon them as the trim- 
ming tools, were presented to be tried, and [ am not aware that any 
particular — wasmade. [The trials were conducted by the ex- 
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perts and with the results narrated by the witnesses until 
357 near the close of the day and until the experts were tired of 
proceeding any further 


(So much of the answer objected as is included in brackets as in 
no respect called for.) 


Cross-int. 24. If trimming-cutters like Compl’nts’ E xhibits Busell 
Cutter (Oreutt pat. of °S1) and Def’ts’ Exhibits Howell Cutter, 
Eppler Cutter, Stephenson Cutters, and C. H. Brown’s Cutters were 
both 1 ell known in the art of trimming ‘shoe soles, and it was de- 
sired to determine the 4) lestion whi ther similar cutters would be 
practical for trimming leather and milling metal, which do you 
think would be a fairer t st, to select it portion of each kind or to 
select only the weaker kind? In answering this quéstion please 
refer to pages 280 and 200 of the printed record, cross-int. o7, where 
one of the defendants’ witnesses informed the complainants that the 
undercut teeth like rs stag Exhibit Busell Cutter (Orcutt pat. 
of 'S1) are liable to be broken in trimming leather 

Ans. It would be a fairer test to use a portion of each kind of 
eutters, and. as | understood the case, cutters were selec te <d indiserim- 
inately in open market and presented for these trials. ‘So far as the 
committee « x pressed themselves, they were satisfied that the cutters 
were tried without selection, and they emphatically expressed them- 
selves to me that none of the cutters presented would perform the 
proper functions of milling tools in any sense that is practical in a 
machine shop, and this Opinion they based Upon experiments they 
made, and they considered it useless to continue the experiments 
any further. : In my presence they were asked to select any cutters 
they chose, and they declined to do it, stating in terms that all 
these cutters were useless as practical milling tools, in their judg- 
ment 

Cross-int. 25. In your last answer, in stating that in your presence 
the committee were asked to select any cutters that they chose, do 
you wish to be understood that you had before vou, for testing, 
cutters like Exhibit Busell Cutter (Oreutt pat. of 51), with under- 
eut teeth, and also cutters like Def'ts’ Exhibit Eppler Cutter, Howell 
Cutter, Stephenson Cutters, and C. H. Brown’s Cutters, and that you 
invariably selected the weaker or undercut kind, or do you mean 
that you selected from the cutters furnished, and that they were all 
undercut? | 

Ans. The cutters that were presented to the committee had 

various lengths and strength of teeth. 1 cannot say whether 
6o8 any of them were exactly like the exhibits nientioned or not 

at this length of time since the e xperiments, but my impres- 
sion Is that some of them were substantially like the defendants’ 
exhibits referred to in the question, and 1 do not mean to be under- 
stood that only the weakest specimens presented were tested, but 
that the cutters were taken indiscriminately from the collection. 
The committee themselves made their own selection from all that 
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were presented and conducted the experiments independently of the 


complainants or their expert. 
JOHN A. COLEMAN. 
Attest: WM. A. COPELAND, 


Special Examiner. 


Second Deposition of O. L. Noble. 


; Boston, Sept. 17, 1885. 
Present: Counsel as before. 


(It is agreed by counsel that the following statement of Mr. Noble 
in narrative form be taken as his testimony on direct examination, 
it being: a part of the affidavit given by Mr. Noble for use at the 
hearing on question of preliminary injunction.) | 


My name is Oscar L. Noble, and I have before testified in this 
“ase, 

As to the affidavit of Frank M. Stevens, the suit at law return- 
able at the May term, 1882, against Stevens and Cunningham was 
included in the settlement with the Corthell Manufacturing .Com- 
pany, as well as all suits pending at the time of that settlement, viz., 
No. 1487, vs. Keith; No. 1496, vs. White, and No. 1673, against the 
Corthell Manufacturing Co. ef a/., all in equity; final decree for com- 
plainant July 6th, 1883; No. 1798, at law, vs. Frank M. Stevens et al., 
July 6th, 1883; judgment for plaintiff. 

When I employed Stevens to work for the Busell Trimmer Com- 
pany one of the grounds urged by me was that it was certain that . 
one of the parties to the suit against the Corthell Company must 
succeed, and that if we succeeded Stevens & Co. would, of course, 

lose their business, while if the Corthell Company succeeded 
099 any one had the legal right to make cutters. That part of 

Stevens’ affidavit which relates to my talk with him when I 
employed his firm to work for the Busell Company is wholly false 
in substance, although it sets forth my exact language, as near as I 
can recollect st: but it Is false, nevertheless, for the reason that it 
omits all reference to the other alternative which | stated. It is, 
therefore, wholly unfair. I made it perfectly clear that the Busell 
Company would push the suit to final hearing, and also made it 
clear that in any event the position of Stevens and his firm would 
not be enviable, for if we won they could not make, because we 
would stop them, and if the Corthell Company won any one could 
make. 

Stevens’ statement as to my having said that it was a great mis- 
take that the Oreutt patent had not been taken out in his name in- 
stead of Oreutt’s, as he, Stevens, was the one to get up the cutter, is 
a falsehood without the shadow of a foundation. I knew Stevens 
wh@) he was at work for David Whittemore in 1878, and he was de- 
tuiled to do work that I took into Mr. Whittemore’s shop. Until 
Stevens testified in the suit vs. Corthell (on pages 70 and 71 of the 
printed record) I never had any reason to believe that he had ever 
made a cutter in 1878 except those made for me and Whittemore. 
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In the spring or early summer of 1878 Stevens nade two or three 
cutters like these described in Corthell’s patent No.:207,395. He 
made all the cutters of that kind I ever had. 

Late in the fall of 1878 he made for me one or two cutters pre- 
cisely like these shown in Orcutt’s patent, but this was two or three 
months after Orcutt had produced his first cutter and after I had 
made up my mind that the Oreutt cutter would be our standard 
cutter. 

It was not until after I had become satisfied that Orcutt’s inven- 
tion was the best cutter then known that I employed David Whitte- 
more to make it and had Stevens detailed to that work, my object 
being to ascertain just how cheaply the cutters could, be made with 
inserted blades. The result of the work of Stevens satistied me 
that I would do better to go direct to brown and Sharp to get the 
cutters made, because the cutters with inserted blades, although as 
good as any | have ever had made, were too expensive. 

I went to Brown & Sharp’s first in January, 1879, and at that time 

| had prepared to put these Orcutt cutters updn the market, 
360 and had also concluded -to have them made fn one piece of 

metal instead of with inserted blades; and, as I recollect it, 
it was only a short time before that that Stevens made these Orcutt 
cutters for me. 

My attention is called to Stevens’ statement in his 5th, 7th, 9th, 
and 12th answers (pp. 71 and 72), and, as I understood that state- 
ment, it amounts in substance to a statement that Stevens made the 
first Orcutt cutter he ever made for me in the fall or Winter of 1878 ; 
that he made a second Orcutt cutter for me shortly after the first 
(and all this is true), and that he had a conversation with me about 
the Corthell cutter, either at the time he made the first Oreutt cutter 
for me or at some other time, in which he suggested turning the 
moulded surface up—that is to say, the moulded surface of the Cor- 
thell blade being the front of the tooth. I understand Stevens to 
swear that he, Stevens, suggested making that moulded surface the 
top of the tooth, and that the result was that he, Stevens, made the 
cutter in that way. 

This is false except to this extent, that it was general talk that 
the Oreutt eutter was the Corthell cutter with the blade turned to 
bring the moulded surface up. 

But Stevens, in fact, made several Corthell cutters with the 
moulded surface forming the front face of the blade about six months 
before he made the first Oreutt cutter for me, and never suggested 
any change whatever in the Corthell cutter, and I ‘never spoke to 
Stevens nor he to me about the Oreutt cutter until after I bad made 
up my mind that it would be our standard cutter, and my sole rea- 
son for going to David Whittemore’s to get the Oreutt cutter made 
was because I thought I could get it cheaper than elsewhere, Whitte- 
more having been employed by the Busell Company in January, 
15878. 

Judging from Stevens’ second answer, p. 70, he has forgotten about 
making cutters for me like those of the Corthell patent, No. 207,395. 
The truth is that he made two or three Corthell cutters for me be- 
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fore August, 1878, and made two or three of the Oreutt cutters for 
me several months after August, 1878, but that he never, directly or 
indirectly, intimated to me that he had any knowledge of the Orcutt 
cutter except what I gave him, and his so-called suggestion was a 
statement of fact—that is, that tlie Orcutt cutter was the Corthell 
cutter with the blade turned to bring the moulded surface 
361 = up, and not a suggestion that the blade of the Corthell cutter 
should be turned to bring the moulded surface on top. 

The intimations contained in Stevens’ 12th, 13th, and 14th an- 
swers, p 72—first, that he suggested to me turning the blades of the 
Corthell cutter to bring the moulded surface up; secondly, that he 
made an Orcutt cutter in accordance with that suggestion, and, 
thirdly, that the cutter so made by him was the first of the kind that 
I had seen—are wholly false. 

The settlement with the Corthell Company was no doubt brought 
about partly by my statement that if they won their suit the cutter 
business would become public property, but in view of the terms of 
the settlement I have no doubt that they were also influenced very 
largely by fear of losing the suit. 

As soon as I ascertained that I’. M. Stevens & Co. were infringing 
the Orcutt patent I gave instructions thata suit be brought and their 
property attached; this was done and the bond-was given. This 
suit was brought because I believed that Stevens & Co. would see 
that they had made a blunder and would desist froin their infringe- 
ments, but on finding that they would not I was advised that the 
only course open to us was to abandon the suit at law and file a bill 
of complaint for an injunction, 

In view of Stevens’ statement as to the employment of his firm by 
the Busell Company, I repeat the statement contained in the second 
paragraph, p. 16 of the printed copy of my affidavit, and also say 
positively that the firm of IF. M. Stevens & Co. were treated by the 
Busell Company not only with the utmost fairness, but with very 
unusual liberality. 

I expressed fully to both Stevens & Cunningham my opinion 
when I found that while in our employ they were selling goods 
made for us and with our special tools in infringement of our pat- 
ent, and possibly used the words “ mean dirty trick” or equivalent 
words, and also no doubt told them that | would spare no pains or ex- 
pense to break up their business; but I certainly did not say that I 
would resort to any mean dirty trick, although I did say that I 
would use all legal means to stop them. 

There was some talk as to competing with them in the manu- 

facture of seam-finishers—not rotary, as Stevens says, but re- 
362  ciprocating as distinguished from rotary—but on investigat- 

ing the matter another patent was found which I was advised 
stood in the way. 

What I have said as to Stevens’ affidavit also replies to the affi- 
davit of Cunningham ; but as a further reply I state that while it is 
true that we fell short nearly $5,000 in the total amount of orders, 
yet the reason was perfectly well known to all the parties, and that 
reason was that we refused to give any orders until such as we had 
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given were filled—that is to say, we gave the firm of Stevens & Co, 
all the work they could do, and, in addition and as an inducement 
to make them fill our orders more promptly, paid them frequently 
more than was due; but we did positively refuse to give them orders 
on several occasions on the ground that they were in arrears to us 
and indebted tous for money advanced to enable them to fill orders 
then unfilled. ; 

Cunningham’s statement that the Corthell stockholders regarded 
the terms we offered them as “ unequal, oppressive, and unjust” I 
believe to be true, yet they were the best terms the Busell Company 
felt justified in offering in view of what we believed to be the weak- 
ness of the defence made by them to our suit against them. 

As to the affidavit of Milton L. Eddy, it is true that when Eddy, 
Sherman & Company first commenced to compete with us they made 
a few cutters without the rand lip or rotary welt knife, but thev very 
soon commenced to imitate our cutters—the Orcutt cutter—exactly. 
The suit at law thai we brought against Eddy, Sherman & Co. was 
settled with the other suits. 

Mr. Eddy is also correct that in saying we spared: no pains or ex- 
pense to impress upon the trade our theory and belief that the Tay- 
man reissue controlled all eutters with a rotary yand lip or welt 
knife. That was then our theory and belief, for, as [ have before 
stated, [have no doubt that Tayman was the first to-produce a rotary 
rand lip or welt knife, but I am advised that in view of certain de- 
cisions of the Supreme Court of the United States:relating to reis- 
sues it is questionable whether the Tayman reissue will be sustained 
by the courts. ° 

Mr. Eddy is mistaken in supposing that the negotiations for a 
compromise were not commenced until after the testimony on be- 

half of the Corthell Company was completed. They were 
363 conmmenced long before that, but it was not. until after that 

that the Certhell Company showed a willingness to accept 
any terms which the Busell Company deemed reasonable. 

After that testimony was taken the Busell Company felt them- 
selves strong enough to dictate the terms of settlement, especially 
after Stevens & Co. deserted the Corthell Company and became 
employes of the Busell Company, which is what I understand Mr. 
Eddy to say in substance, although he speaks with much bitterness 
against the Busell Company. : 

Mr. Eddy and his partner, Mr. Walker, did strongly oppose the 
settlement, and their opposition was the main reason for the delay 
from October, 1582, till February, 1883, when the settlement was 
finally agreed upon, although not consummated until later.. 

Mr. Eddy gives an unfair report of the reasons urged by the 
Buse!l] Company's manager—meaning me, | suppose—for the com- 
promise. I did,as | have before said, urge that, in view of the 
Tayman patent being a reissue taken more than two years after the 
original, its validity was doubtful, and consequently that if the 
Corthell Company should succeed in defeating the Oreutt patent it 
would make the cutter public property, but I also; urged, as I then 
believed and now believe, with much force that Mr. Eddy’s opinion 
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as to lack of patentable novelty were all wrong, and that the evi- 
dence taken in behalf of the Corthell Company simply emphasized 
our position, which was that there was no doubt that Oreutt was the 
first to invent a practical rotary cutter with a rand lip, a bed, and a 
guard, and this was not only an invention, and bence a patentable 
novelty, but was also the greatest invention ever inade in the art of 
sole-edge trimming. 

Corthell’s 13th and 14th answers, pp. 51-’2, are disingenuous. In 
all cases a portion of the rand is taken out by the Orcutt cutter. 
Full ninety per cent. (90%) of all the work done with the Orcutt 
cutter is on edges which are trimmed completely at one operation ; 
less than 10 per cent. are even touched with a separate welt knife. 

Corthell’s 49th and 50th answers, p.58, are grossly incorrect, for 
Corthell must be well aware that the Coté machine runs with the 
Bolling cutter, and the Excelsior trimmer (which is the same thing 

as the Coté machine with the Bolling cutter) and the cutter 
364 marked Defendants’ Exhibit Rounds’ Rand and Edge Cutter 

were not adapted to anything but plain edges, and that that 
was the sole reason why these machines were so little used. 

As to the date of Orcutt’s invention, the first I clearly recollect of 
it was when he described it to me in the house I then oceupied on 
Quincey street, Boston Highlands. I know I left that house in May, 
1578, and I also know that it was in that house that Orcutt first 
described his invention to me, and we discussed it fully, both of us 
feeling afraid that it would infringe the patent under which the 
Brown & Sharp milling-cutters were made, which we then thought 
covered sharpening by grinding on the flat front face of the tooth. 
[ also know that 1 saw one of Oreutt’s cutters as early as August, 
1878, and that I took one of them to David Whittemore’s and 
showed it to his foreman, Albert Leavitt, as he has testified in his 
affidavit. 

| cannot definitely fix the date when I showed this Orcutt cutter 
to Leavitt, and it may be that it was before August or it may have 
been during that month. My impression is that it was before 
August; it was certainly a month or two before I had Stevens make 
the Orcutt cutter. 

In my answer to question 13, p. 25 of the record in the Corthell 
suit, | had in mind an Oreutt cutter made of one piece of metal, as 
distinguished from an Orcutt cutter made of a hub with inserted 
blades. 

[ should add that I have had much difficulty in definitely settling 
the date when I first had knowledge of Orcutt’s invention, and have 
not been able as yet to determine definitely just when I first saw one 
of the Orcutt cutters. I do know with certainty that the first one 
I ever saw was at Warren Haskell & Co.’s shop, on Charlestown 
street, Boston, and that it had inserted blades, being in all respects 
precisely like Fig. 1 of Orcutt’s patent, No. 238,303, and I feel sure 
that this was before August, 1878, but just when it was I have been 
unable so far to ascertain with certainty. 

My best recollection is that I had the talk testified to by Mr. 
Leavitt and Mr. Whittemore in May or June, 1878, but, as I have 
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heen unable te reeall any particular circumstance, I cannot say 
positively more than that it was a few days after I first saw cone of 
(ire uit's cutters. 
While L cannot with certainty give the date w hen I first saw one 
Be reutt’s cutters, | can and do state positively that the 
%5 order of events was that in the spring of 1878 Orcutt de- 
scribed his cutter fully to me at my house in Quincy street ; 
re at shortly after that—it does not seem to me over a month—I saw 
the first time one of Oreutt’s cutters, and that as soon as I saw 
Ore ts cutter I felt sure that it was far superior to any other, and 
t I have no doubt that | showed the Orcutt cutter to Leavitt and 
= tae more within a few days after I first saw it. 
5 ilso testify positively the at I heard no talk about the Brown & 


Sharp patent at David Whittemore’s until after I showed an Orcutt 
eautte: to Leavitt and Whittemore, and that there was a good deal of 
talk about the Brown and Sharp patent after that talk between 


Leavitt, Whittemore, and myself. 


Direct examination by J... Maynapter, Esq., of counsel for 
complainants : 


int. 1. Please refer to the second paragraph, page 179, and to Int. 
wae DSO, Corthell’s deposition, and state what is there meant by 
the Brown & Sharpe cutter. 


(ijhieeted to as incompetent.) 


Ans. The Oreutt cutter manufactured by Brown & Sharpe for the 
Ibusell Co. That is what I suppose it means. It can’t mean any- 


Int. 2. Please refer to interrogatories 17a to 19, inclusive, pages 
Isl and 182, and explain the purpose and effect of the groove across 
the Ureutt eutter with a separate rand knife, and ‘also state whether 

uu make them that Way now or not. 

\ns, When we first made the Orcutt cutter like Def’ts’ Exhibit 
ltrown & Sharpe Slotted Cutter it was to enable: the operator to in- 
troduce a straighter and longer lip into the same cutter to obviate 
the necessity of changing the entire cutter when such change in the 
iponiy was wanting 

leans say how long we continued to make them, but we soon 
found it Was convenient and produced better results by changing 
the entire cutter that by getting the change by. changing the welt 

Knives only A ve ry few users of the cutter desired to con- 
ir tinne the use with separate well knife, and we continued to 
make them in ve ry limited qui intities on speci ial orders for a 


Sees 
tt 


se 


(ross-examination waived by T. W. Porter, Esq., of counsel for 


de nad inis 
O. L. NOBLE. 
Attest W. A. COPELAND. 
Special Examiner. 


t 
3 
e 
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Deposition of Albert Leavitt. 
Boston, Sept. 18, 1885. 


Present : Counsel as before. 

It is agreed by counsel that the following statement of Mr. Leavitt 
in narrative form be taken as his testimony on direct examination, 
it being the same as given by him in affidavitt at the hearing on 
question of preliminary injunction : 


My name is Albert Leavitt : 

I am a machinist, and have been for over 30 years. 

My first experience with machinery for trimming sole edges was 
in 1873, on the Coté machine. At that time the old burr-cutters 
(like Exhibit Burr Cutter) were used upon that machine, but shortly 
after the cutters used were like the longer one of the two marked 
Exhibit Coté Cutter (Knights’ patent). I had nothing to do with 
making the cutters until late in 1876, and at that time all the cut- 
ters made for sole edges were like the smaller one of the two marked 
Exhibit Coté Cutter (Knights’ patent)—that is, with a groove for the 
rand knife. About a year after that, late in 1877 or early in 1878, 
some arrangement was made between David Whittemore, my em- 
ployer, and the Busell Company, and we begun to make the blades 
for cutting like the one marked old Busell cutter for the Busell 
Company. 

These were the only rotary cutters I knew of for trimming sole 
edges until I saw a cutter like the one marked Exhibit Cutter, Cor- 

thell patent, No. 207,395, Aug. 27th, 1878. 
367 Shortly after I first saw this Corthell cutter with teeth with 

a flat top and molded front face 0. L. Noble showed me a 
cutter just like the one shown in Fig. 1 of the Orcutt patent, No. 
238,303, dated March Ist, 1881, a copy of which is now before me. 
I cannot fix the date with certainty, but I know it was in 1878 and 
on a hot day, for I recollect that I was eating my lunch at the 
time. 

I saw at once that the cutter then shown me by Noble was alto- 
gether better than the Corthell cutter with flat-topped teeth. After 
examining this Orcutt cutter shown me by Noble it occurred to me 
that it could be made as Brown & Sharp made their milling-cutters, 
and that that way of making it would be cheaper than inserting the 
blades in the hub. I went into the tool-room and got a Brown & 
Sharp milling-cutter and talked it over with Noble. 

This is the talk referred to in my deposition, on page 96 of the 
printed testimony, in the suit against the Corthell Company, but I 
now think I was mistaken as to the date, for it must have been as 
late as the summer or fall of 1878, although I have no very satis- 
factory means of fixing the date. 

I do know that I never thought of the Brown & Sharp milling- 
cutter in connection with sole-edge trimming until Noble showed 
me the cutter just like figure 1 of Orcutt’s patent, No. 238,303, 
nor ever heard of any suggestion of this kind until after Noble 
showed me the Orcuttcutter. After that time there was a good deal 
39—363 
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of talk about the Oreutt cutter and how the Brown & Sharp cutters 
ected it 

[| now recollect another circumstance relating to this matter. 
When Noble and I first talked about the Corthell cutter with flat- 
topped teeth Noble told me that he would show me a cutter In a few 


’ 


dave which would beat that all hollow. and the cutter he showed me 
Vase thy. firentt cutter above re rf rrodd © 
| know that F. VM. Stevens w isemploved to make the first Corthell 


enttere with flat-topped teeth. and I also know that he afterwards 


was experimenting on eutters under Noble’s direction; but if he 
ever made an Orenutt cutter (as lam told he swears he did) except 
r Noble's direction [ never knew of itor heard of it until to-day, 
although I was superintendent of Whittemore’s factory and it was 
y business to know what all the men were doing. Whiat 
4S Svevens was directed to make when he was experimenting 
ler Noble’s instructions I should not be likely to know, 
but | feel sure that I do know all the work he did, including what 
he did when he was working under Noble’s Instructions. 
| have been familiar with the Brown & Sharp milling-cutters for 
upwards of ten years and while I see that the Orcutt-cutter is made 
on ihe same principie, yet [ have no doubt that the Oreutt cutter 1s 
an invention, for the reason that it is the only practical rotary cutter 


ever made,so far as | know, with a bed,a rand lip,and a guard, and 
i seems to me plain that this is a novel and valuable idea. I mean 
the idea of adapting the hand plane for use inatmachine. Of course, 
after this idea has one potlintoa mansmind he will have no trouble, 
if he 1s a Skilled workman,in making the cutter, but that is true of a 
preat many inventions 

| say the Oreuit cutter’is the only practical rotary cutter ever 
made with a rand lip,a bed, and a guard, because, in my opinion, 
the Corthell cutter with flat-topped teeth is not practical, for it would 
take an expert to sharpen it without getting it out of true—that is, 
it is impossible, without extraordinary care, to sharpen it and keep 
the cutting edges of the teeth at the sume distance from the center. 
Nobody but an expert could do it, and it would be a very difficult 
you indeed, for the best expert. 

Phis Corthell cutter with the fat-topped teeth is the first rotary 
cutter | ever saw or heard of with arand lip and a bed in one piece, 
and the Oreutt cutter is the only one | ever saw or heard of which 
was adapted for practical use on ali classes of edges. 

My attention ts called to the Sith question and answer of Samuel 
N. Corthell, page oO What he Saves Is true,all but the date. I feel 
sure he Is mistaken in the date, for it was certainly after Noble had 
shown me the Oreutt cutter. There was no talk about the Brown 
& Sharp milling tool as a rotary trimmer until after Noble brought 
in the Ureutt cuttel When thiswas | have no means of determuin- 
ing any closer than that it was in 1878, on a hot day. 


Lam told that Corthell swears, in his 52d and:53d auswers, pp. 58 


and OY, that F. M. Stevens made a cutter solid and freed back, like 
Exhibit Defendants’ Cutter, in the summer of 1878, and that Stevens 


RE 
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swears to the same thing in his fourth answer, pp. 70 and 71. 
069 — It is certain that I never saw this cutter and never knew of 

it until now, and I am sure that such a cutter could not have 
been made at David Whittemore’s shop without my knowledge. To 
make a cutter of that kind it would bea very difficult and laborious 
job with the machinery in Whittemore’s shop, and I am _ positive 
that I should have known it had any such eutter been made there 
in 1878. 


Cross-examination by T. W. Porter, Esq., of counsel for de- 
fendants: 


Cross-int. 1. Have you heretofore given a deposition in the suit 
brought by the complainant company against the Corthell Manu- 
facturing Company, then pending in the United States circuit court? 

Ans. Yes. 

Cross-int. 2. When was that deposition given ? 


(Objected to, as it is a matter of record in the case.) 
(Counsel for defendant states that he puts the question to test the 
memory of the witness as to dates.) 


Ans. Well, as I remember, I should say four years ago. 

Cross-int. 3. Where were you working at that time? 

Ans. 271 Franklin St., Boston. 

Cross-int. 4. Were you in business there for yourself then ? 

Ans. I was. 

Cross-int. 5. Where is your place of business now ? 

Ans. 271 Franklin St., Boston. 

Cross-int. 6. Since giving the deposition in the Corthell suit have 
you had contracts with or been doing work for the complainant 
company ” | 

Ans. I have. 

Cross-int. 7. Had you had contracts with or done work for the 
Busell Company before giving that deposition ? 

Ans. I had not. 

Cross-int. 8. How long after giving that deposition before you had 
contracts with or did work for that company ? 

Ans. As near as I could remember, two years. 

Cross-int. 9. About how long ago should you think it was since 
you had such business arrangements with the Busell Company ? 

Ans. I think it is about a vear and a half ago. 
J10 Cross-int. 10. Who first saw you or how was the arrange- 
ment brought about between yourself and the Busell Com- 
pany? 

Ans. It was made with James H. Busell. 

Cross-int. 11. How long after making the arrangement with James 
H. Busell, as stated, did you continue,to perform work for the Busell 
Trimmer Co. ? 

Aus. Why, directly after they bought him out. 

Cross-int. 12. It would seem that the last question was not clearly 
understood by you. What is desired to know is this: Have you con- 
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tinued to the present time to do work for the Busell Trimmer Co., 
or when did you quit doing work for that company ? 

Ans I have continued to work for them all the time. 

Cross-int. 13. Please examine the four cutters now shown you— 
Com plainant’s Exhibits Cutter 25 90, Brown & Sharpe; Cutter 95 
62, Brown and Sharpe; Cutter 125 56, Brown & Sharpe; Cutter 45 
&. Brown & Sharpe—and state whether, in your opinion, the teeth 
are of the usual and average proportion, considering their length and 
thickness of base, and in considering this question please refer to 
the catalogue of the Brown & Sharpe Manufacturing Co. now shown 
you and to the cuts of their milling-cutters shown on pages 38, JY, 
41. 51. 55. 56, and 37. | : 

(Objeeted to as not opened on the direct.) 

Ans. I should say the proportions are about équal. 


Cross-int. 14. Will you please measure and give the thickness of 


base of teeth and length of tooth shown in some of those drawings 


ius 


and some of the cutters referred to? 


“ame objection.) 

Ans. I have nothing to measure them with here. 

(ross-int. 15. Please compare the teeth in those four cutters in 
the same respects with the cutter now shown you, marked Exhibit 
brown & Sharpe Milling Cutter No. 2, and state how they compare. 

(Same objection } 


a 


Ans. I should say the base of the tooth was identically the same 
as the others, but I should say the tooth of the Brown & Sharpe 
Milling Cutter No. 2 was the longer. : 

Cross-int. 16. Please make the same comparison with reference to 
the cutter now shown you, marked Complainants’ Exhibit brown & 
Sharpe Milling Cutter No. l. . 


oil (Same objection.) 


Ans. I should say the proportions were carried out the same as 
with the Brown & Sharpe milling cutter No. 2. 

Cross-int. 17. Please answer the same question with reference to 
Exhibit Brown & Sharpe Milling Cutter. 


(Same object Ion } 


Ans. I should say the proportions were the:same right through. 
The diameter is less and there are less teeth than in Brown & Sharpe 
milling-eutter No. 2, but the proportions are the same. 

Cross-int. 15. ‘The question dees not refer, as you will observe upon 
looking at the previous questions, to the diameter of the cutters or 
the number of teeth, but to the relative strength of the teeth—that 
is, the relationsof their height or length, which is the same to their 
thickness at the base. Now, please compare the Exhibit Milling 
Cutter with the four cutters marked Complainants’ Exhibits Cutter 
25 90, brown & Sharp; Cutter 12 8 56, Brown & Sharpe; Cutter 95 
62, Brown & Sharpe, and Cutter 48 80, Brown & Sharpe, and state 


i 
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whether or not the teeth in Complainants’ Exhibit Milling Cutter 
are not much longer in proportion to their thickness than in either 
of the other four exhibits referred to. 


(Same objection.) 


Ans. The teeth in the millirg-cutter are longer and weaker than 
in either of the other four. 


(The Brown & Sharpe catalogue referred to in the 13th cross-int. 
is now put in evidence and marked. Defendants’ Exhibit Brown & 
Sharpe Catalogue, W. A. C., sp’l ex’r.) 


Cross-int. 19. Where did you first see a cutter made like those 
now shown you, marked Compl’nts’ Exhibit Busell Cutter (Orcutt 
pat. of ’81) or like that marked Def’ts’ Exhibit Howell Cutter? 

Ans. I can’t give the exact date toa month, but it was while I was 
at work at Whittemore’s. I think it was in 1878. 

Cross-int. 20. Who first showed you one of the so-called Orcutt 
cutters? . 

Ans. Mr. Noble. 

Cross-int. 21. Please describe it—how it was made, and so forth. 

Ans. I can’t describe it, except that it was made similar to this 
cutter, Compl’nts’ Exhibit Busell Cutter (Orcutt pat. of ’81), molded— 

backed off similar to the Brown & Sharpe milling-cutter. 
72-374 I can’t describe how it was made, for 1 know nothing 
about it. It wasn’t made in the shop. I supposed it was 
backed off like the Brown & Sharp cutter, which I afterwards learned 
wasn’t so. Instead of being cleared back the tooth was tipped 
back—bent back. ? 

Cross-int. 22. Have you described al] the differences that vou 
know of between that first cutter and these before you, marked Com- 
pl’nts’ Exhibit (Orcutt pat. of ’81)? 

Ans. As I remember, I have. 

Cross-int. 23. Do you remember when you first saw a cutter like 
Compl'nts’ Exhibit Corthell Patent Cutter (pat. No. 207,395)? And, 
if so, please state when and where it was, what was being done with 
it, and who was present. 

Ans. We made similar cutters to this in Whittemore’s factory in 
the year 1878. I don’t know what was done with it except expert- 
ment. It wasn’t thought to be a success, and we never made but a 
few. Mr. Corthell was present and Mr. Stevens. There were other 
men in the shop. I don’t know any other men in particular who 
had anything to do with the cutters. Oh! Mr. Rollins, I guess. 
Yes; Mr. Rollins worked on the cutters. 

Cross-int. 24. Do you remember of your remarking at that time 
that vou had an idea of a trimming-cutter that was better than the 
Corthell cutter and would do better work ? 

Ans. I retnember of having a conversation with Mr. Corthell with 
regard to making a cutter on the Brown & Sharpe principle, and 
that Mr. Noble had talked with me on the same thing, and he also 
made the remark that he should show me a cutter in a few days 
that would beat them all. We never had done anything about a 
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ter made in that way, for the reason that we should interfere with 
That was the conversation between us at 


‘a7 


brown & Sharpe patent 


('roee-int ©>. Please state whether or not this conversation was 


when vou first saw one of the Corthell cutters like Exhibit Corthell 


Patent Cutter (patent No. 207,50 ) 
\! . lL hat eonversation Was after this cutter had been made 
Exhibit Corthell Cutter, pat. No, 207,595). 
ALBERT LEAVITT 
Attest WM. A. COPELAND, 


Specia keraminer 


} 
j ’ 76 Cirenit Court of the [Tnited States, District of Mas- 
ecachusetts In equity. 
Besette Trimmer Co. ef « 
; lOjo 
f revi | \I4 va Co. etal 
ef of ‘7s and bona lence. 
I. Maynadier, for complainants; Porter & Hutchinson, for 
| District of Massachusetts. In Equity. 
besect Trimmer Co. et al ) 
i, >» No. 1673. 
COnTHELI err 
/}, laf ¢ omplai 'e. 
let lves of the circuit court of the United States for the dis- 
Massachusetts 
| bus lrimmer Company, a body corporate un ler the laws 
Stat f New Hl unpshire, having its principal place of busi- 
) said State. and a citizen of said State, and Wil- 
» 4) oston. in the State of Massachusetts, and a citi- 
iid Stat ring this their bill of complaint against the 
Manuta ring Company, a body corporate under the laws 
. s. Hl Th e, but having ‘its principal place of 
heston. in the State of Massachusetts, and Aifred A. 
\I f Lynn kdward M. Farnsworth. of Revere: Edward 
\] Melton L. Eddy and John () Adams, all of said Boston 
2 ol the State of \| issuchusetts, 
\ = 1 your o1 ilors complain and Say that heretofore and 
lay of January, 1579, William D. Oreutt was the 
“LL inventor ot a certain new and useful rotary cutter 
nming the edges of boot and shoe soles not known or 
ind not in public use or on sale for more than two 
rs prior to his applieation for a patent therefor. 


ir orators further show unto your honors that said \Wil- 
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liam D. Orcutt, so being the inventor of said improvement in rotary 
cutters for trimming the edges of bout and shoe soles, made applica- 
tion to the proper department of the Government of the United 
States for letters patent in accordance with the then existing acts of 
Congress and duly complied in all respects with the conditions and 
requirements of said acts, and that on the first d: ay of March, 1881, 
letters patent of the U nited States numbered 258,303, signed, sealed, 
and executed in due form of law, for the said invention or discovery 
were issued to said William D. Orcutt, whereby there were secured 
to him, his heirs, exeeutors, administrators, or assigns, for the term 
of seventeen years from the first day of March, 1881, tlie full and 
exclusive right of making, using, and vending the said invention or 
discovery throughout the United States and the territories thereof; 
all which by said letters patent or by a duly certified copy thereof, 
now in court produced and shown to your honors, will more fully 
appear. 

And your orators further show unto your honors that on or about 
the twentieth day of December, A. D. 1880, by certain licenses in 
writing duly recorded in the United States Patent Office, your orator, 
The Busell Trimmer Company, became the owner of an exclusive 
license to manufacture and sell rotary cutters under said letters pat- 
ent No. 238,303, to be used for trimming the edges of boot and shoe 
soles and heels; all which by said instruments in writing, with the 
certificates of the recording thereof thereto annexe |, or by duly cer- 
tified copies thereof, now in court produced and shown to your 
honors, will more fully appear. : 

And your orators farther show unto your honors that the exelu- 
sive rights so vested in your orators are of very great value and im- 
portance, and that the said patented invention has been extensively 
used, and that the demand therefor is very large; that your orator, 
The Busell Trimmer Company, is fully able to supply the said de- 
mand, 

Yet the defendants, well knowing the premises and the rights se- 
cured to your orators as aforesaid by the letters patent No. 258,505, 
and utterly disregarding the same, have at Boston, in said district, 

and at divers other places in the United States, in violation 
379 of the rights secured by said letters patent, and ever since the 

first day of March, 1881, unlawfully used the said patented 
invention, and manufactured, used, and sold large numbers of cut- 
ters, each embracing and embodying in its construction and mode 
of operation substantial and material parts of the Invention de- 
scribed and elaimed therein as new, and still continue so to do; 
and the defendants have derived and are still deriving from such use 
of said invention large gains and profits, but to what amount your 
orators are ignorant and cannot set forth; and your orators are 
greatly damaged by such wrongful acts and doings of the defendant, 
to wit, in the sum of ten thousand dollars. 

And your orators further show unto your honors that they will 
be subject to great and irreparable damages unless your honors will 
grant the relief hereby sought. 

To the end, therefore, that the defendants may, upon oath, full, 


28) THE RUSELIL TRIMMER COMPANY ET AL. VS. 


true, d'rect.and pe rfect answer make to all and singular the matters 
fore stated and charg d as fully and particularly iis if the 


hereinafter repeated and they thereunto distinetly inter- 
aceording to the best of their knowledge, information, and 


And that the defendants and the attorneys, agents, servants, and 


rk of the defendants may be enjoined perpetually and also 
+ the pending of this suit, by writs of injunction to be issued 
tiers front eeourt, Trromiim king, using, orselling the invention 
| letters patent No. 258,505 or any material and sub- 
' reol clnimed therein as hew > 


lefendants mav be decreed fo account for and pay 
ors a Like gains and protits that have aeecrued to 
ising said invention or any material and substantial 
f ned-in the said letters patent No. 238,503 as new, 
the damages sustained by vour orators may be assessed 
lants be decreed to pay over to your orators, in ad- 
nl prorits, the damages your orators have sus- 

unlawtal acts and doings; , 


forsuch other and futther relief as to.your honors may seem 


May it please your honors to grant unto your orators not 


si) y Gi writs of tniunetion conformable to the prayer of 
this | but also the writ of subpeena, directed to said Cor- 
Manufacturing Company, Alfred A. Mower, Edward M. Farns- 


wo hdward Maynz, Melton L. Eddy, and J. Q. Adams, com- 
monding them to appear and answer to this: bill of complaint and 
to do and re e what to your honors seem meet. 
And your orators will ever pray 
THE BUSELL TRIMMER Co., 
By O. L. NOBLE, Superintendent. 
WILLIAM D. ORCUTT, 
By O. L. NOBLE. 


i. bk. MAYNADIER, OF Counsel. 


| « =TATHES 1 \MERI Be 


. 7 Ls be 
p ; ’ . V/ j ’ un ‘NS . ih j 


Boston, Jan. 5, 1882. 


personally appeared before me the above-named O. L. 

\ in le oath that be has heard read the foregoing bill 0 

B 4 ibsertbed, and the same is true as to the state- 

his own knowledge, and as to those stated upon 

| belief he believes it to be true: and on oath the 

. . poses Ulal he as the duly authorized agent of 
sand 05 lrimmer Co. to bring this bill. 


WM. A. COPELAND, 
Notary Publi. 


— YJ 
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Lo 
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Defendants’ Answer. 


The said defendants, reserving to themselves all right of excep- 
tion as to all the matters contained in said bill, for answer thereto, 
or to so much thereot as they are advised to be material to be an- 
swered unto, say— 

They admit that letters patent of the United States, bearing date 
the first day of March, 1881, No. 238,303, were on that date granted 

and issued to William D. Oreutt, one of these complainants, 
381 but whether his said co-complainants have acquired any right 

thereunder they are ignorant and will require complainants 
to prove the same; and, upon information and_ belief, defendants 
deny that the said Oreutt was the original and first inventor of the 
thing described and claimed in said letters patentor of any substantial 
or material part thereof, and deny that thesame had not been knownor 
used before the alleged invention thereof by the said Orcutt, and deny 
that the thing patented in said letters patent was useful, and aver 
that the said letters patent were and are in every respect, in part 
and in whole, invalid and void. 

These defendants, further answering, say that they have no knowl- 
edge of any license, assignment, or grant under said letters patent 
to said Busell ‘Trimmer Company by said Orcutt or by any person 
except such as is derived from the bill, and require the plaintiffs to 
prove the same if niaterial. 

These defendants, further answering, upon information and _ be- 
lief deny that the said alleged invention is of any value and advan- 
tage, or that the plaintiffs have expended large sums of money in 
introducing the same, or that they have introduced the same into 
general and public use, or that the plaintiffs have ever had exclusive 
possession and enjoyment of the same, or that the public have ever 
acquiesced in any claim by the plaintiffs or either of them toa right 
or title to such pessession and enjoyment. 

These defendants, further answering, upon information and _ be- 
lief aver that the specification and drawings of the said letters pat- 
ent do not describe and do not show anything capable of being put 
into practical operation, and aver that the said patentee has not 
given in the said specification, including the drawings, nor filed in 
the Patent Office a written description of his alleged invention and 
of the manner and process of making, constructing, and using it in 
such full, clear, concise, and exact terms as to enable any person 
skilled in the art or science to which it appertains or with which it 
is most nearly connected to make, construct, and use the same. 

These defendants, further answering, upon information and _ be- 
lief aver that in the state of the art as known and practiced at and 
prior to the date of the said alleged invention for which said letters 

patent were issued there was no patentable novelty in mak- 
382 ing, constructing, or using the thing claimed in said letters 
patent; and these defendants give notice that they will put 
in evidence, as containing full descriptions of the thing patented in 
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States, namely 

| etters 1) tent No. 45294. to J. R. Brown, dated Novy. 29, L864. 

No. 157.476. to James C. Knights, dated Dec. S, 187-4. 

No. 207.3°5, to Samuel N. Corthell, dated August 27, 1578 

No. 212.071, to William D. Oreutt, dated March 4, 1879. 

No. 97758, to R. FF. Burns, dated Dee. 14, 1869. 
‘\ boo. 0 tt) I} sbrieeeeee Tayman, dated Mareh Ll, 1875. 
Reissue No. 9075, dated February 10, ISSO. 
NO lia Sa }, to James I] Dus ll, dated Seft. 21, LS7o. 
Reissue No. S250, dated May 21, 1878. : 
No. 152,728, to C. F. Davis and E. P. Howe, dated July 7, 1874. 
No. 188.537, to J. Hl. Busell, dated March 13, 1877. 

234. to J. Eh Young, dated Dee. 18, 1877. 

NO 27 SME, to Jas. W. Maloy, dated June Z: 1872. 
$7,066, to B. Gallagher and J. Covle, dated Mareh 25, 1875 
NO 131.140. to llenry i. Wheeler , dated Sept. : , 1842. 
No. 192,616, to Augustus Dalling, di ited July 3, 4877. 
I75,830, to Nathaniel S Thompson, dated Keb. 22, 1876. 
b45s8s, to HL. Hodges, dated Oct. 11, 1864. 
35.004. to Louts Coté, dated Feb. 11,°18783. 
0 Geo. I’. Reed, dated July 24, 1877. 
o. LOL76, to Isaae A. Dunham, dated June 24, 1856. 
il also put in evidence for the same purpose the 
following-desecribed letters patent of the United Kingdom of Great 
Britain, Ireland, and Wales, namely: 

No. 877, to Pierre Francois Gubault. dated March 14, 1868. 
.o. 746, to Charles Lintord, dated March 12, 1S66. 
No. 2505, to James John Anderton, dated Oecet. 12. LS65, and No. 
220, to Benjamin Mountain, Thomas Richmond, and George Duffield, 
dated Jan. 25, IS6o 

hese defendants, further answering, upon information and be- 
| ie thing patented in the said letters patent No. 2538,505, 
to Ureull, Upon Which this sult is founded, or a substantial and ma- 

terial py rt thereof « lalmed us hew, WAS, prior to the alleged 

$83 invention thereof by the said Oreatt, known and used by the 

| following-named persons at the places respectively specified 
ana anes, bry i 


= 
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Frank Stearns, now en) weg at 63 ( harlest wn street, Boston, 
Mass., at Guiner, in caid Gist - J.B. Mann, tsaac Dunham, Varanus 
Snell, — Atherton (of tirm af reer & Atherton), John Kinsley, 


William Martin, and Melvin Snell, all of North Bridgewater, now 
Dbrockt nh, ln said State , said Brockton, anti Charles I. Moore and 
M. L. Wyman (firm of Moore & Wyman, maéhinists), both of Boston, 
In sald State, at said Boston, and Samuel N: Corthell, of Quiney, in 
said Stat Abington, In said State 

ony ites r answering, defendants say that at the date of said 
Oreutts alleged Invention and for many years previous thereto 
rotary cutter: which in their construction and mode ot operation 
embraced and embodied all that is shown, decribed, or claimed in 
the drawings and specification in said letters patent No. 258,309 


i. 


he 
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were in common and public use in numerous shops and manufac- 
tories throughout the United States, among which were those of J. 
R. Brown & Sharpe, at Providence, in the State of Rhode Island, 
and the Providence Tool Company, at said Providence; Pratt & 
Whitney, at Hartford, in the State of Connecticut; Colt’s s armory, 
at said Hartford: the Ames Manufac turing Company, at ‘hicopee, 
in the State of Massachusetts; William Sellers, Thomas Word, and 
Bement & Dougherty, all at Philadelphia, in the State of Pennsyl- 
vania; the Singer Sewing Machine Company, at the city of New 
York, in the State of New York, and at Elizabeth, in the State of 
New Jersey ; the Wheeler & Wilson Sewing Machine Company, at 
Bridgeport, in the State of Connecticut; the Ansonia Brass and 
Batting Company, at said Ansonia, Connecticut; the Bridgeport 
Brass Company, at Bridgeport, in said Conneeticut; Holmes, Booth 
& Haden’s and the Benedict & Burnham Manufacturing Company, 
at Waterbury, in said Connecticut; Mellen Bray, at Boston and 
Quincy, in the State of Massachusetts; the Putnam Machine Com- 
pany, at Fitchburg, in said State of Massachusetts; the Fitchburg 
Machine Company, at said Fitchburg; A. H. Brainard, at Hyde 
Park, in said Massachusetts; the Lowell Machine Shop, at Lowell, 
in said Massachusetts; William Mason, Taunton, in said Massa- 
chusetts, and the National armory, at Springfield, in said Mas- 
sachusetts. 
oS And defendants give notice that they shall summon wit- 
nesses and file exhibits from each and all of the aforesaid 
well-known shops and manufactories in said suit as showing the 
state of the art at the time of Orcutt’s said alleged invention. 

And defendants further say that for many years prior to the date 
of the alleged invention for which complainants’-said letters patent 
were obtained it was a common and well-known practice with all 
mechanics using rotary cutters, and especially so with those persons 
and at the shops and manufactories hereinbefore recited and stated, 
to make and use such cutters with teeth or blades provided with flat 
front faces, having their outer or peripheral ends moulded through- 
out to a uniform shape, the converse of the desired shape to be given 
and slightly eccentric to the axis of the cutter, and that cutters were 
so equally well known and in common use wherein the teeth or 
blades were each provided with a flat front face and a slightly 
eccentric outer or peripheral end, having formed thereon ridges, beads, 
crooves, and any and all desired configurations extending circum- 
fere ntially “cross said outer or pe ripher: al fi ice, and said cutters were 
so formed to cuta path having a configuration of cross-section of 
any desired form, width, and dep th. 

These defendants, further answering, upon information and be- 
lief deny that they or either of them since the date of said letters 
patent have, at said Boston or elsewhere, made, constructed, used, or 
vended to be used the said patented invention, or that they are now 
so doing, or that they threaten so to do, and deny that they have in 
any manner violated any rights of the pk iintiffs, or that by any un- 
lawful or w rongful act they have in any way injured the plaintiffs 
or deprived them of any gains and profits. 
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And these defendants deny all unlawful acts wherewith they are 
by said bill charged, and say that the plaintiffs are not entitled to 
any Injune tion, account, dam: iges, or othe sy reli ef prayed for in said 
bill. without this, that there is any other matter, cause, or thing lia 
the said plaintiffs’ said bill of complaint contained material or 
necessary for these defendants to m: ake answer thereto and not herein 
and hereby well and sufficiently answered, confessed, traversed, and 
avoided or denied is true to the knowledge or belief of these de- 
fendants: all which matters and things these defendants are 
885 ready and willing to aver, maintain, and prove as this hon- 
orable court shall direct, and humbly: ‘pray to be hence dis- 
missed with their reasonable costs and charges in this behalf most 
wrongfully sustained. 
| THE CORTHELL MANUFACTURING 
COMPANY, : 
by ALFRED A MOWER, President. 
ALFRED A. MOWER. © 
EDWARD M. FARNSWORTH. 
EDWD MAYNZ. 
Mil ten L. EDDY. 
JOHN Q. ADAMS. 
PORTER & HI ceaeenie 


Nolicitors for Dh fe ndants. 


I'~irep SrTates oF AMERICA, | 
Ninate ; Vas ste husetts, (County of Suffolk, j 


By 


Ps rsot ally appeared this — day of March, 1882, the above-named 
Alt A. M wer, idward M. Farnsworth, Rdward Maynz, Milton 
: dy. and John Q. Adams, and made oath that the above an- 
ewer by them subse ribed is true, except as to matters stated on in- 
smation and belief, and as to those matters: they believe the same 
io be trus 
more it 


Notary Public, Suffolk County, Mass. 
[eplication. 


[hese repliants, saving and reserving unto themselves all and all 
manner of advantage of exception to the manifold insufticiencies of 
said answer, for replication thereunto say that they will aver and 
prove their said bill to be true, certain, and sifficient in the law to be 

nswered unto, and that the said answer of the defendant is uncer- 
tain, untree, and insufficient to be replied unto by these repliants, 
without this, that any other matter or thing m the answer contained 
material or effectual in the law to be replied unto, confessed 

386 and avoided, traversed or denied, is true; all which matters 
and things these repliants are and will be ready to aver, 
maintain, and prove as this honorable court shall direct, and hum- 
bly pray as in and by their bill of complaint they have already 


prayed. 
vADIER. 


By their solicitor, J. E. MAYN 
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ComMPLAINANTS’ Exuierr License 1. W. A. C., Sp’l Ex’r. 


This agreement, made this first day of December, A. D. 1879, 
between William D. Oreutt and James H. Busell, both of Boston, 
county of Suffolk and State of Massachusetts, parties of the first 
part, and the Busell Edge Trimmer Company, a corporation organ- 
ized under the laws of the State of Massachusetts and doing busi- 
ness in the city of Boston, party of the second part, witnesseth : 

That whereas letters patent of the United States for an improve- 
ment in rotary cutters for trimming the edges of boot and shoe soles 
and heels were granted to the said William D. Oreutt Mareh 4th, 
1879, and numbered 212,971; and whereas one-half of said letters 
patent was assigned by said Orcutt to the said James H. Busell by 
his deed of assignment dated March 6th, A. D. 1879, which deed was 
recorded in the Patent Office, at Washington, D.C.,on the 14th dav 
of April, A. D. 1879; and whereas the party of the second part is 
desirous of manufacturing rotary cutters containing said patented 
improvements and using them on machines for trimming the edges 
of boot and shoe soles and heels: Now, therefore, the parties have 
agreed as follows: 

ist. The parties of the first part hereby grant to the party of the 
second part an exclusive license to manufacture and sell rotary cut- 
ters containing said patented improvements to be used for trimming 
the edges of boot and shoe soles and heels and for no other purposes, 
in the whole territory of the United States, to the full end of the 
term for which said letters patent were granted, subject to the con- 
ditions hereinafter named. - 

2d. In consideration of the license hereby granted, the party of 
the second part agrees to pay to each of the parties of the first part 

twenty-five cents (25 cts.) upon each and every moulded 
387 rotary cutter manufactured and.sold by said party of the 

second part to be used in trimming the fore-part edges of 
boot and shoe soles, whether made in accordance with the terms of 
the said patent of Orcutt or not; and said party of the second part 
further agrees to pay to each of the parties of the first part twenty- 
five cents (25 ets.) on each and every rotary cutter made and sold by 
said party of the second part to be used for trimming the edges of 
boot and shoe heels, except such cutters as are made by it in accord- 
anee with the terms of the patent granted to James H. Busell on 
the 19th day of November, A. D. 15758, and numbered 210,006, and 
adapted to trim the fore-part edges of boot and shoe soles, so long 
as the selling price of said cutters can be maintained at one dollar 
each above the actual net cost of manufacturing the same, and when, 
by the force of circumstances or gompetition in the trade beyond 
the control of said party of the secend part, said cutters cannot be 
sold for one dollar each over and above the net cost of manufactur- 
ing the same the party of the second part agrees to pav to each of 
the parties of the first part, as a royalty upon each and every 
moulded rotary cutter manufactured and sold by said party of the 
second part to be used in trimming the fore-part edges of boot and 


286 THE RBRUSELL TRIMMER COMPANY ET AL. VS. 


shoe eoles. whether made in accordance with the terms of said 
patent of Oreutt or not, and upon all moulded ‘rotary cutters manu- 
factured by it to be used for trimming the edges of boot and shoe. 
heels, except such cutters as are manufactured in accordance with 

terms of the patent No. 210,006, granted: to James H. Busell 
Nov. 19th, 1S78, «nd adapted to trim fore-part edges of boot and 
shoe soles, a sum qual to one-quarter of the difference between the 
net cost of manufacturing each cutter and the selling price therefor, 
t being understood that ‘the term “ moulded cutter,” as used in this 
instrument, is intended to apply to such entters as are designed to 
eut a moulding upon the edge of the sole and are adapted to be 
sharpened by grinding the front radial or nearly radial face of each 
i woth of the eutter. 

jd. It is further agreed by the party of the second part that it 
will keep correct books of account, in which shall be recorded the 
number and date of all moulded rotary cutfers made and sold by 
ent party of the seeond part to be used on fore-part edge-trimming 
machines, and all rotary cutters manufactured by said party of the 

second part to be used for trimming heels, which books shall 
. a Opell to the Inspection of either of the parties of the first 

part or their legally authorized agent or agents at all reason- 
able times. 

lth. The party of the second part further agrees to make returns 
to the parties of the first part on the first days of January, April, 
July;and October of each and every vear Of all moulded rotary 
cutters manufactured by it for use in trimming sole edges and heels, 
and within thirty days after said first days of January, April, July, 
and October to pay over to said parties of the first part or their 
legal vepresentatives all the royalties accrued and due said parties 
of the first part for cutters manufactured’ and sold during the 
preceding three months, as provided in ‘article second of this 
agreement. 

Sth. It is further agreed by and be tween’ the parties liereto that 
in case of infringement of the said patent of Oreutt by other parties 
or in ease of suits for infringement being brought against said 
Orcutt’s patent thie parties of the first part shall sign all hecessary 
papers to enable the party of the second part to prosecute suits 
against all infringers and to defend said :patent against suits for 
infringements whenever, in the Judgment of the party of the sec- 
ond part, it 1s advisable to do so, and the said party of the seeond 
part agrees to pay all expenses of said suits without cost to the 
parties of the first part. 

6th. Upon failure of the party of the second part to make returns 
Or pavine nt of license fees as herein provided for thirty di uyVs after 
the days herein named for making such returns and paymeut, or 
upon failure.of said party of the second pirt to use all reasonable 
exertions to manufacture and keep on sale such eutters in quantities 
suflicient to supply the reasonable demands of the public therefor, 
the parties of the first part may terminate this license by serving a 
written notice upon the party of the second part; and it is also 
agreed that whenever, from the force of circumstances or legitimate 
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competition in the trade beyond the control of the party of the 
second part, the selling price of said cutters cannot be maintained 
at one dollar each above the actual net cost of manufacturing the 
same, it shall be optional with the parties of the first part to accept 
a reduced royalty or terminate this license. which they may do by 
giving sixty days’ notice in writing to the party of the second part, 
but the party of the second part shall not thereby be discharged 
from eny liability to the parties of the first part for any license fees 
which may be due to said parties of the first part at the time of the 
service of either of said notices. 
389 In witness whereof the parties have hereunto set their 
names and affixed their seals, the Busell Edge Trimmer 
Company by its president and treasurer, this twenty-first day of 
January, A. D. 1880. 
O. L. NOBLE, President. 
S. H. HOWE, Treasurer. 
W. D. ORCUTT. —, 
J. H. BUSELL: m7 
In presence of— 


J. E. HORR. 


Boston, Feb. 12th, 1880. 
lor value received the Busell Edge Trimmer Co. of Boston hereby 
assigns and conveys to the Busell ‘Trimmer Co. of Nashua, N. H., 
all its right, title, and interest to the within license. 
| BUSELL EDGE TRIMMER CoO., 
By O. L. NOBLE, President. [SEAL] 
S. H. HUWE, Treasurer. 
In presence of— : 


HOMER ROGERS. 


Received for record August 27, 1881, and recorded in Liber T*, 
page 390, of Transfers of Patents. 
In testimony whereof I have caused the seal of the Patent Office 
to be hereunto affixed. 
[SEAL. ] k. W. MARBLE, 


Commissioner. 


CoMPLAINANTS’ Exuipit License 2. W. A. C., Sp'l Ex’r. 


Whereas an agreement between Wm. D. Orcutt and James H. 
Busell, both of Boston, and the Busell Edge Trimmer Company, a 
Massachusetts corporation, was made on or about December Ist, 
IS7%, relating to the exclusive right under letters patent No. 212,971, 
dated March 4th, 1879, granted to said Oreutt for rotary cutter for 
sole edges, which agreement is recorded — Liber A®, page 159, of 
‘Transfers of Patents, and has since been assigned to and conveyed 
to the Busell Trimmer Company of Nashua, New Hampshire, a cor- 

poration under the laws of the State of New Hampshire; 
390 And whereas said Orcutt has an application for letters pat- 
ent for improved rotary cutter for sole edges now pending in 
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the United States Patent Office, filed on or about January 6th, 
1879: 

Now, it is mutually agreed as follows by and. ‘between said Orcutt 
and said Busell Trimmer C ompany : 

First. The said application and any letters patent which may be 
granted thereon and the invention therein described are included 
in said agreement above mentioned: in all respects precisely as if 
the articles of said agreemeut referred in terms to said invention, 
application, and letters patent, as well as to the patent No. 212,971 
and the invention therein described. 

Second. The Busell Trimmer Company sh: li bear all expenses of 
reviving and prosecuting said application, and agree and bind them- 
selves to do all that may be fairly done to obtain a patent thereon 
free of expense to said Orcutt, Orcutt to execute all necessary papers 
for that purpose. 

Executed in duplicate this twentieth day of: December, 1880. 

J. H. BUSELL. 
WM. De ORCUTT. 
BUSELL TRIMMER CO., 

By O. L. NOBLE, 

Superintendent. 
Witness : 
WM. A. MACLEOD, 
To W. D. O. 


Received for record August 27, 1881, and recorded in Liber T*, 
page 304. of Transfers of Patents. 
In testimony whereof I have caused the sc: al of the Patent Office 
to be hereunto affixed. 
[ SEAL. ] V. D. STORKBRIDGE, 
‘Acting Commissioner. 
orl hy ile nce for Complainants. 

Taken pursuant to the 67th rule of the Supréme Court of the United 
States, in equity, as amended, before me, William A. Copeland, 
special eXumiiher. 

Present: J. bk. Maynadier, Esq., of counsel for complainants; T. 

W. Porter, Esq., of counsel for defendants. ; 


Deposition of Edward HH. Parks. 


Boston, May 2, 1882. 
Direct examination by J. E. Maynabier, Esq., of senna for 
defendants : 


Int. 1. What is vour — —. residence, and occupation ? 

Ans. Edward HL. Parks: ; Providence, R. L.; Lam now with 
the Brown & Sharpe Manuf: tae Co. as mechanical engineer. 

Int. 2. Hlow long have you been a mechanical engineer, ‘and what 
special experience have you had in the manufacture of rotary cut- 
ters ’ 
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Ans. I have been in that capacity for the past three years—well, 
previous to that; I have been with them longer than that. For thir- 
teen years previous to that 1 was foreman in the shop there, and my 
experience extended over that time. My experience has been during 
the time | was foreman there with all the different kinds of cutters 
manufactured in the shop—nearly all. 

Int. 3. Please look at the thing now shown you (now put in evi- 
dence and marked Complainants’ Exhibit Brown Patent Gear Cut- 
ter, W. A. C., sp’l ex’r), and state what it is and how long you have 
been familiar with its manufacture and use. 

Ans. It is a gear-cutter made by the Brown & Sharpe Manufact- 
uring Co. I have been familiar with its manufacture and use for 

about sixteen years. 
ov2 Int. 4. Please look at the patent now shown you, No. 45294, 

granted to Joseph R. Brown, dated Noy. 29, 1864 (a copy of 
which is now put in evidence and marked Complainants’ Exhibit 
sxrown Gear Cutter Patent, W. A. C., sp’l ex’r), and state how long 
you have been familiar with that patent and how the thing de- 
scribed in it resembles or differs from the Exhibit Brown Patent 
Gear Cutter. 

Ans. I have been familiar with it for about sixteen years. ‘There 
is no difference that I can see from the thing deseribed in the 
patent—practically no difference. There is a difference in the man- 
ner of inaking from the manner shown there; the result is the 
same. 

Int. 5. Please look at the patent now shown you, No. 238,503, 
granted to William D. Oreutt March 1, 1881 (now put in evidence 
and marked Complainants’ Exhibit Couiplainants’ Patent, W. A.C., 
spl ex’r), and state whether you are familiar with it and when you 
first had anything to do with the mauufactare of cutters for trim- 
ming sole edges such as are described in it. 

Ans. Well, iam not very much familiar with it. I have never 
seen it until within a short time. I should say the idea [ meant to 
convey was that I had never read the patent until within a short 
time. (To the last part:) Well, to the best of my recollection, I 
should place it at some time within nearly three years. 

Int. 6. Do you mean some time in the spring of 1879? 

Ans. Well, I am not prepared to state whether it was in the spring. 
[ should place it in 1879. 

Int. 7. How did you happen to make these cutters for trimming 
sole edges? Please state the circumstances, _ 

Ans. From the application of Mr. O. L. Noble, of the Busell 
Trimmer Co., for whom we were doing work then. He brought the 
forms there at various times for that purpose. 

Int. S. What cutters have you ever seen prior to making these 
cutters for Mr. Noble or the Busell Trimmer Co. which are nearest 
like, in your opinion, to the cutter shown in the complainants’ pat- 
ent? Please produce samples of one or two of them and state when 
and where and by whom such cutters were manufactured. 

Ans. I know of none that are like it. It is a difficult matter to 
say which is the nearest like it. ‘They are dissimilar in shape. It 
vi—d0d 


f 


. 
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is difficult to say whicl: is nearest. Perhaps that one or these 
393 two (now putin evidence and marked ‘omplainants’ Exhibits 

l} rown & Sharpe Milling Cutter 1 and Milling Cutter 2, W. A. 
of. sp | ex r) The vy were mi ade by the Drown NX Sharpe Manuf. act- 
uring (Co. for the Vrovidence Tool ( Co. We made them at various 
times during the time the Providence Tool Co. was making arms 
for the Turkish Government, say five years ago. 

Int. 0 What work were these cutters for—E ‘x hibits Milling Cutter 
land Milling Cutter 2? 

Ans. Milling gun parts. 

Int 10. What are the substantial differences ‘ Reateeaais these mill- 
ing cutters | and 2 and the sole-edge trimming .cutter deseribed in 
omplainants’ patent, in. your opinion, disregarding as immaterial, 
ior the purposes f this case, the especial Way in which the blades 
ured to the Lub in complainants’ patent? 


(ihieeted to for the reason that the question assumes that there 
are substantial differences, which is a question for the witness to 
by his answer, so far as he can do so.) 
Ans. Well, the difference is wholly in the shape, I should sav. 
Int. 11. Please explain a little more fully your opinion on this 
reference to the drawing of the patent and the letters of 


reference 
ins. Well, L should say it has no thin edge -here which would 
enable to trim a shor sole with if 
Int. 12. Please explain what you refer to by thé term “ thin edge.” 
Ans. | mean ve projecting portion or the edge, the large portion 
extreme edu of this cutter, exhibit Milling Cutter 1. (The 
magistrate lost a portion of answer, and witness says:) I don’t know 
sl can repeat what [ said. I will call it in the phraseology 
ry iro ce Moplal ii nts’ pate nt): ‘The ‘ridge at the side of 
- too thick to be used for trimming sole edges.” ‘That is 
my ¢ 
Int. 1 lease refer to the complainants’ patent, and if you find 
what call the thin edge in the drawing of that patent say how 
\ns. If L tind the thin edge on the cutter—is that the way vou 
i it lam asking ‘a question how. (Magistrate re-reads 
e question. } It is marked :. 
i Int. 14. Look at the cutter now shown you (put in evidence 
| marked ren, oes exhibit Defendants’ Cutter, W. 
A.C, spl ex'r) and state whether it is the same thing shown in the 
compiainants patent ol not, in your opinion, 


Ane I shouid think it was. 


Cross-examination by T. W. Porter, Esq., of counsel for de- 


; ‘ 
PCTIGATILS 


Cross-int. 15. Please examine said Brown gear-cntter patent and 
Exhibit Complainants’ Patent and the Exhibit Defendants’ Cutter 
pnd state what diflerences, If any, you find between said defendants’ 
cutter and that shown in complainants’ patent except the outline of 
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said defendants’ cutter and that shown in complainants’ patent, 
which outline is marked in complainants’ patent 1, 2, and C, when 
compared with the cutter shown in Exhibit Brown Gear Cutter 
Patent. 


(Objected to as unintelligible.) 


Ans. I find no difference. 

Cross-int 16. During the time that you have been engaged in 
making the Brown patent cutter, as you have stated, has it not been 
the practice for said Brown & Sharpe to make to order. cutters em- 
bodying the peculiar features shown in said Brown gear-cutter pat- 
ent, but with great varieties of outline, as the same might be or- 
dered ? 

Ans. It has. 

Cross-int. 17. Would there be any difficulty or need of unusual 
skill in making cutters embodying the peculiar features of said 
Brown gear-cutter with an outline or face adapted to trim the edges 
of shoe soles so as to give any desired configuration to the edges 
thereof? 

Ans. There would not. , 

('ross-int. 18. Has it or not been the practice during the time in 
which you have been acquainted with gear-cutters, as stated, to 
make cutters in gangs or sections, instead of in one entire piece, 
whenever a saving could be effected or for other reasons ? 

Ans. It has. 

Cross-int. 19. In your judgment, based upon your experience, 
would there be any substantial difference between a cutter made In 

one piece, like Complainants’ Exhibit Vefendants’ Cutter, and 
395 a cutter made with the parts shown in complainants’ patents 
at 1, 2, and C made separate from each other? 

Ans. I should say there would be a substantial difference in the 
construction. 

Cross-int. 20. Would such difference in construction consist in 
anything except that one cutter is made in three pieces and the other 
In one? 

Ans. I should think that would be all the difference in construc- 
tion, possibly, but a cutter might be produced of the same form of 
three separate pieces. 

Cross-int. 21. If you were furnished with a shoe having any form 

outline of sole edge would it not be within the skill of your work- 
men employed upon cutters to readily construct a cutter which 
would conforin to such sole edge and which would cut a duplicate of 
the same ? 

Ans. It would. 


Direct resumed: : 


Int. 22. What is the purpose of the metal with the cylindrical 
periphery at the larger diameter of Brown & Sharpe milling-cutter 1 
and on beth sides of Brown & Sharpe milling-cutter 2? 
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Ans. If | understand the question correctly, it is to give greater 
strength to the cutting edge of the teeth. 
E. H. PARKS. 


Attest: WM. A. COPELAND, 


Special Examiner. 


(It is admitted that ¢ om pl. ainants’ Exhibit Defendants’ Cutter is 
one of the eutters manufactured by the defendants ‘since the date of 
the patent and before the filing of the bill and such as they now 
manufacture and sell.) 
WM. A. COPE LAND, 


Sp cial Examiner. 


S06 Deposition of Oscar L. Noble. 
Desvelt May 2, 1882. 


Direct examination by J. E. MAYNADIER, Esq., of counsel for 
complainants : ° 
Int. 1. What is your name, age, residence, and occupation ? 
Ans. Osear L. Noble; over 50; Boston; I am superintendent of 


the Busell Trimmer Co. 
Int.2. Are you familiar with the patent now shown you, marked 


Exhibit Complainants’ Patent? : 


Ans. Yes: | am. 
Int. 3. Where were the first cutters, such as is described in that 


patent, made ? 

Ans. At the shop of Warren Haskell & Co., Charlestown street, 
Boston. 

Int. 4. What did you have to do, if anything, with getting them 
made by the Brown & Sharpe Manufacturing Company ? 

Ans. I went to them with rough dri afts of forms that I wanted 
and templates filed up in form, and engaged them to make cutters 
in similar forms. 

Int. 5. When was this and about how long after you had them 
made at Warren Ilaskell & Co.’s? 

Ans. Well, it was between Jan. 1 and March 1 of 1879. I couldn't 
tell the exact date, and I couldn't say how long after the others ; 
to the best of recolleetion, though, I should thinkeabout six montlhis. 

Int. 6. What were the circumstances that led. you to have the 
cutters manutactured by the Brown & Sharpe Manufacturing Co.? 

Ans. We were short of facilities for manufacturing them at War- 
ren Haskell & Co.’s shop, and toa limited extent I thought them 
like the Brown & Sharpe cutter. ' 

Int. 7. Did you then know anything about the: Brown gear-cutter 
patent of IS64, and what is vour opinion as to. the Orcutt cutter 
being an infringement upon that patent ? ‘ 

Ans. IT did know of the Brown patent, and I thought there were 
some features of it that the Orcutt cutter infringed. | 

Int. 5. What had been your experience prior to 1879 in 
ov7 ~~ trimming boot and shoe soles, and what was the main trouble 
with all the machines then in the markef for that purpose ? 
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Ans. I had been familiar with shoe-trimming on what was called 
the Coté trimmer, and with the use of cutters commonly called the 
Coté or burr-cutter from 1875, and the principal difficulty, the ina- 
bility to trim anything but straight or concave edges, or to take out 
the welt or rand at the same operation. 

Int. 9. What has been your main business since 1875? 

Ans. The developing the art of trimming shoe soles with ma- 
chinery. 

Int. 10. Please explain what taking out the welt or rand is and 
how it was done, so far as you know or ever have heard or have any 
reason whatever to believe, before the date of the Tayman patent. 


(A copy of which is now put in evidence and marked Complain- 
ants’ Exhibit Tayman Patent, W. A. C., sp’l ex’r.) 


Ans. It is removing that portion of the sole on the top and near- 
est the upper, and was usually done with a hand knife or rand file 
and without the aid of machinery. 

Int. 11. Is it always done asa part of the trimming of the sole 
edge, or only done now and then? 

Ans. I think it is always done. 


(Noon recess.) 


Int. 12. What is the first rotary welt-cutter that vou ever knew or 
heard of or have any reason whatever to believe existed ? 

Ans. The Tayman is the first one that I ever knew of. 

Int. 18. And when did you first know or hear of a rotary welt 
knife in one piece with the rest of the cutter for trimming sole 
edges—that is, what is the first cutter en,bodving that feature 
known to you, or which you have any reason whatever to believe 
existed ? 

Ans. Between August, 1878, and January, 1879, the cutter known 
as the Oreutt cutter. 

Int. 14. Please explain, as briefly as you can consistent with a full 
and proper explanation, the practical value in the art of trimming 
sole edges of the invention described in the complainants’ patent, 
by contrasting, for example, that art as it was before the Orcutt cut- 

ters were used and as it was after they came into general 
398 use. Before answering this question state what cutters are 
now commonly used in trimming sole edges and how long 

such cutters have been in common use. 

Ans. The Orcutt eutter has been in common and very general 
use since the spring of 1879. Prior to the use of the Orcutt cutter 
the rand or welt was taken out by liand before the edge was trimmed 
on a rotary cutter, except to a limited extent, and I think only ex- 
perimentally with the cutters constructed substantially after that 
described in the Tavman patent, and I do not know of any prac- 
tical work being done in a manner acceptable to the trade wherein 
the edge and welt were simultaneously trimmed, before the intro- 
duction of the Orcutt cutter. I know of many experiments with 
welt knife and cutter combined that did the work ineffectually, but 
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all practical trimmers would only trim the edge of the sole straight 
or concave. ; 

Int. 15. What is the field for edge-trimmers with the Orcutt cut- 
ters as compared with the field for the same trimmers with the best 
cutter known before Orcutt’s invention ? 

Ans. With the Orcutt cutters there are no edges in use for shoe 
soles that I know of that may not be trimmed by‘the use of the 
Orcutt cutter, while with the best known cutters prior to the Orcutt 
the common and coarser qualities of work were only done. 

[nt. 16. Please give as clear an idea as you.can as to how much 
the field is increased. 

Ans. I should say four times. 

[nt. 17. And what is the saving generally in that class of shoes 
capable of being trimmed by the ‘Oreutt cutter from the use of an 
edge-trimmer as compared with the saving from the use of elge- 
trimmers on that class of shoes which you “call “ the common and 
coarser qualities?” 

(Objected to for the reason that it does not appear.that the witness 
is acquainted with the shoe manufacturing business or the relative 
eost of the two methods of trimming inquired about or the cost of 


ither.) 


Ans. In regard to the common class of work, one man with the 
ordinary machines in use without the Oreutt cutter, but with the 
best cutters known aside from that, would perform as much work 
as four men by hand or hand tools, while with the use of the Orcutt 

cutter on the same class of work they would accomplish 
S99 about the same number of pairs per day anil produce much 
better edges, and on the better class of wérk, which could 
not be done at all with the common cutter, their production would 
bear about the same proportion to a hand workman, but make a 
rreater percentage of saving, from the fact that the hand price or 
rice of hand work on that class of hand e lges is much higher than 
t is on the common work; as, for instance, common work that 
would cost by hand fifty to ninety cents per case of sixty pair can 
ve done from twenty to thirty cents per case, and on the better 
classes of work, that which costs from twenty-five-:cents to one dol- 
lar per case of twelve pair, can be done from seven to forty cents 
p r case, and the organism of the shop is so arranged that there is 
nuch saving accomplished by passing through B reater quantities 
of work. 

Int. 18. What knowledge had you, if any, befpre the Orcutt in- 
vention of cutters substantially the same as eitherof these, Exhibits 
Brown Patent Gear Cutter and Brown & Sharpe’ Milling Cutter 1 
and 2? 

Ans. | have been familiar for ten years past with the cutter 
marked Brown Patent Gear Cutter, and first saw those marked 
brown & Sharpe Milling Cutter 1 and 2 in the spring of 1879. 

Int. 19. Did you mi ake any investigation about‘that time to ascer- 
tain how near any of the Brown «& Sharpe milling-cutters came in 
shape to the Orcuit cutter? If so, state how many different styles 
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of Brown & Sharpe milling-cutters you saw, and which of them 
were nearest, 1n your opinion, to the Orcutt cutter. 

Ans. I did make investigation and found quite a number; I can’t 
say how many. I willsay from twelve totwenty. That is probably 
as many cuttersas I saw during the investigation, and those marked 
Brown & Sharpe Milling Cutter 1 and 2 are the nearest of any I 
could find. : 

Int. 20. What substantial differences are there between Exhibits 
Brown & Sharpe Milling Cutter 1 and 2 and the cutter described in 
the Orcutt patent, disregarding as immaterial in this case the especial 
way in which the blades are affixed to the hub? 

Ans. They cannot be used for the same purpose as the Orcutt 

cutter from the fact that they are not adapted to the trimming 
400 of sole edges, and cannot be made to run between the sole 

and upper if combined with a rand guide, as they must be 
for that use. 

Int. 21. Please consider in detail the likenesses and differences 
between the Oreutt cutter and Exhibits Brown & Sharpe Milling 
Cutter 1 and 2 and state whether the blades in both have or have 
not a flat front face, a, a flat rear face, b, a top surface, c,a number of 
ridges, one of which, marked 1 in the drawings, is at the side of the 
cutter, and When in use next the rand guide takes out the rand or 
welt, and the others of which, marked 2 in the drawing, are small 
beading ridges—that is, state which of these elements of the Orcutt 
cutter are lacking, if any, in the Exhibits Brown & Sharpe Milling 
Cutter 1 and 2. | 

Ans. Well, I find in the Exhibit Brown & Sharpe Milling Cutter 
the Hat front face a, the flat rear face 6, and the top surface « The 
ridge on the exhibit corresponding to the ridge 1 in the Oreutt cutter 
is too thick to adapt it for use in trimming sole edges when connected 
with a rand guide. I find other ridges substantially corresponding 
to ridges 2 in the Oreutt cutter, but differently disposed. 

Int. 22. Do you think that those ridges which correspond to the 
ridges 2 are adapted for beading a sole edge practically? And state 
what is the practical limit to the depth of a bead in a sole edge. 

Ans. I do not think the ridges are practical for beading in the 
exhibits. The practical limit of a bead is between a sixteenth and 
a thirtv-second of an inch. 

Int. 23. Now, please compare the cutter marked Exhibit Defend- 
ants’ Cutter with the cutter described in complainant’s patent and 
state what substantial difference, if any, you can see between them. 

Ans. I don’t see any material difference, sir. 

(Adjourned.) 

Boston, May 3, 1882. 
Cross-examination by T. W. Porter, Esq., of counsel for de- 
fendants: 

Cross-int. 24. Do you know whether it is the practice to cut the 
rand and trim the edge of the sole at the same operation with a ro- 
tary cutter acting upon the rand and the sole edge at the same time 
or not? 


; 
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Ans. It is the practice with the cutter known as the Orcutt 
101 eutter,and I have seen such cutters as is showa in Complain- 
units’ a. Defendants’ Cutter used in the same way. 
Cross-int. In your preceding answer do you intend to make 
AY distinetion between the Oreutt cutter and the: om plainants’ 
Exhibit Defendants’ Cutter; and, if so, why ? 

Ans. None, except that I am entirely familiar witli the use of the 
Oreutt cutter, but have not seen all the cutters in us¢ like the Com- 
plainants’ Exhibit Defendants’ Cutter, and they may, be used differ- 
ently. 

Cross-int. 26. Do you or not know that where a cutter is employed 
for trimming sole edges like Complainants’ Exhibit Defendants’ 
Cutter that it is necessary and the usual practice to first take out the 
rand or welt or the main portion thereof by a hand tool or a rand- 


cutter on a separate shaft? 

Ans. | do not know that to be the fact. 

Cross-int. 27. Would there, in your opinion, be any substantial 
difference between a cutter hav Ing thie py irts re prese ited at 1, y 4 and 
C in complainants’ patent,each made separate and adapted to coact 
together, and a cutter m: ade in one entire piece, as shown in said 
patent? If so, please state wherein such difference would consist. 

Ans. I think there would not. ' 

Cross-int. 28. Is there not shown in. said Complainants’ Exhibit 
Brown Gear Cutter Patent and in the Exhibit Brewn Patent Gear 
Cutter a flat front face, a slightly eceentric outer or peripheral end, 
the same as in the Orcutt cutter? 

Ans. There is the s: ame a s shown at a and ¢ In 1 the drawings in 
Exhibit C omp Nainants’ patent. 

Cross-int. 29. Is there not in the construction of r the Brown Pat- 
ent Gear Cutter the same facility for sharpening b¥ grinding and in 
the same way as In tae Orcutt cutter? 

Ans. There is. 

Cross-int. 30. Did not the Coté eutter, to which you referred in 
your answer to interrogatory 8 as having used in 1875, have the 
proper circumferential contiguration to give the*desired outline to 
the edge of the shoe sole? 

Ans. [t did when no other form was required than a straight or 
CONCAVE edge. . 


402 Boston, May 3, 1882. 


Cross-int. 51. Is there not shown in Exhibit Tayman Pat- 
ent a cutter adapted to both trim the edges of the sole and take out 
the rand or welt’? 

Ans. there Is. 

Cross-Int, 52. Is the result produced by the Tayman cutter in any 
respect diflere ah from that produced by the Oreutt cutter, except that 
the outline of the finished edge is different wlien trimmed by the 
Orentt cutter than if trimmed by the Tayman cutter ? If you find 
any other difference please state in what it cansists ‘and how and 
why it is produced. 


Ans. The two cutters being made to produce the same edge as tc | 
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outline would produce substantially the same work when both were 
new, but in the continued use of each the form of that edge would 
change from the sharpening of the Tayman ‘cutter gradually until 
it was worn out, while in the use of the Orcutt cutter it can be sharp- 
ened many times and worn out without changing the outline of the 
work produced. | 

Cross-int. 53. Is there any difference between the Exhibit Brown 
Patent Gear Cutter and the cutter shown in the complainants’ pat- 
ent in the matter of the preservation of the form of the tooth as it 
is being worn away by the process of sharpening and in the facility 
for sharpening? If you find such difference please explain in what 
it consists. 

Ans. There is no difference. 

Cross-int. 34. Is there any difference between the cutter shown in 
the Tayman patent and the cutter in complainants’ patent, except 
that in complainants’ patent a deep groove is formed between the 
teeth, as in the brown patent gear-cutter, to facilitate grinding and 
sharpening as you have stated? If you tind such difference please 
state In what it consists. 

Ans. Yes; I think there is the same difference that exists between 
an ordinary saw tooth designed to be sharpened on both back and 
front faces with a file, while in complainants’ patent it is designed 
to be sharpened on the front face only and by the use of emery or 
grinding stone. 

Cross-int. 35. Does not such means or facility for sharpening 

403 result entirely from the deep groove formed between the teeth 

as in the Brown patent gear-cutter and as is supposed and 
stated in the preceding question ? 

Ans. It does not, from the fact that the Brown patent gear-cutter 
lias the front flat face marked a and top surface c, as sliown in com- 
plainants’ patent, while they are not shown in the same relation to 
each other in the Tayman patent. 

Direct resumed : 

Int. 36. Please state whether there is or not in the Tayman cut- 
ter anything substantially the same as those ridges marked 2 in 
complainants’ patent. 


(Objected to for the reason that it is an attempt to reopen the 
direct examination out of time.) 


Ans. There Is not. 

Int. 37. How does the Tayman cutter compare with the Orcutt 
cutter as to the number of varieties of styles of sole edge capable of 
being produced by each? 

Ans. The Tayman cutter is limited to a straight edge, while the 
Oreutt cutter may be made to form any shape desired. 

Int. 38. Please reconsider your answef and explain what diffi- 
culty there would be, if any, in making any of the ordinary plain 
edges with the Tayman cutter, and also explain more fully what 
you mean by “straight edge” in your last answer. 

Ans. I see no great difficulty in constructing the Tayman cutter 


‘yo oro, 
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to form an ordinary or straight edge, but if you _— it materially 
from a straight edge the difficulty will be very great; and what I 
mean by “ straight edge” is a straight line from side to side across 
the sole or slightly convex or concave, but limited in the extent of 
the convexity or concavity. 


Cross-examination resumed : 


Cross-int. 89. Does the capability of the Orcutt cutter to produce 
varieties of styles of sole edges, as you have stated in Int. 37, result 
from anything except that the teeth are sufficiently coarse—-that is, 
sufficiently far apart to admit of the forming of a deep groove be- 
tween the teeth in precisely the same manner as in the 
404 jrown patent gear-cutter? If such facility in the Orcutt 
cutter results from any other cause please explain what it is. 
Ans. I see no difference, except that the Orcutt cutter will trim 
on three sides of the edge at the same operation—that is, take ~_ 
the rand or welt, trim the edge, and bevel the bott»m of the sole a 
the same time—while the Brown patent gear-cutter would only hes 


the edge. . 
Direct resumed : 

Int. 40. I don’t exactly understand what you mean by the Brown 
patent gear-cutter forming the edge. State what fuse, if any, could 
be made of Exhibit Brown Patent Gear Cutter on sole edges. 

Ans. There could be no practical use made of it; but if a sole 
were trimmed with the Exhibit Brown Patent Gear Cutter its form 
would be shown in such edge, but would serve to spoil rather than 
finish the same. ' 

Recross-examination : 

Cross-int. 41. Please compare the cutter shown in complainants’ 
patent with Exhibit Brown Patent Gear Cutter and state whether 
you find any difference whatever between the twp except that the 
periphery or face of the Orcutt cutter is adapted to form by cutting 
one of the well-known styles of shoe-sole edges. If you find any 
other differences between said cutters please explain fully in what 
it consists. 

Ans. I find the Brown patent gear-cutter is aflapted to cut into 
and make a groove or path in the material to Which it is applied 
Which would in nowise serve to trim or finish a sole edge, while in 
the ss. p-pemagd cutter it is adapted by its shape, as shown in 
ridge 1 and 2, to go between the sole and upper of a shoe and take 
out the welt, form a bead, and otherwise shape the sole as desired. 

Cross-int. 42. In your preceding answer do you mean to be un- 
derstood that there is or is not any other difference between the 
Orcutt cutter and the Brown patent gear-cutter except the form or 
outline of the path or figure which they will cut? 

Ans. That is all the differe ‘nee. 

O. L. NOBLE. 

Attest: WM. A. COPELAND, 

Special Examiner. 
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405 Deposition of William D. Orcutt. 


Boston, May 2, 1882. 


Direct examination by J. E. Maynapter, Esq., of counsel 
for complainants: 


Int. 1. What is your name, age, residence, and occupation ? 

Ans. Wm. D. Oreutt; 43; Boston ; machinist. 

Iut. 2. Are you the patentee in this patent (Exhibit Complain- 
ants’ Patent)? 

Ans. Yes, sir. 

Int. 5. How long have you been a machinist and what has been 
the extent of your knowledge as to rotary cutters used by machin- 
ists during that time? 

Ans. About twenty-four years; and for about seven years I have 
had more or less to do with rotary cutters. 

Int. 4. How long have you known gear-cutters like this one 
(Exhibit Brown Patent Gear Cutter)? 

Ans. About six years. 

Int. 5. Did it ever occur to you that that cutter (Exhibit Brown 
Patent Gear Cutter) was substantially the same thing as that shown 
in your patent (Exhibit Complainants’ Patent)? 


(Objected to as immaterial.) 


Ans. Yes. The main features of this are the same as the Or- 
cult. 

Int. 6. What are the substantial differences between the two, in 
your opinion ? 


(Objected to as assuming that there are substantial differences.) 


Ans. Well, this cutter (Brown patent gear cutter) differs from 
mine from the fact that this was made for milling iron and mine 
was made for trimming the edges of boot and shoe soles. 

Int. 7. Are there any parts in the Brown patent gear-cutter sub- 
stantially the same as those parts marked 1 and 2 in your patent, 
In your opinion ? 

Ans. There are not. 

Int. 8. About when was it that you invented your cutter ’ 

Ans. Somewhere about the summer of 1878; I think it was Au- 

gust—some time in August. 
106 Int. 9. In the first one you made were the blades in one 
piece with the hub or inserted in grooves in the hub as 
shown in complainants’ patent? 

Ans. In the first one the blades were inserted in the hub. 

Int. 10. How with the second one? 

Ans. The second one the blades were cut in a solid disc. The 
blades and hub were all one piece. 

Int. 11. What kind of rand knives were you familiar with before 


, 


you made your rotary cutter? 
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' 

Ans. Well, I believe we made a rand knife of a bar of steel with 
a knife on each end of it—a cutter on each end of the bar—which 
we used with a rand guide; then we made a disc; cut out sections 
of that dise, leaving four arms, with a cutter on the end of each 
arm, that also to be used in a rand guide; and there’ was one made 
in the shop where I worked that there was little cutters made in the 
rand guide itself. I have seen the hard rand knife: that was used 
commonly. 

Int. 12. When did you first have knowledge of‘ the Tayman 
rotary rand-cutter shown in this patent (E xhibit a Patent) ? 

Ans. Well, I think about two years ago. . 

Int. 13. How does the rand-cutter marked F2 in that patent 
differ substantially, if at all, from the rotary rand-cufter forming a 
part of the rand-cutter described in your patent? — ; 

ns. Well, this cutter he uses here (referring to Tayman patent) 
is what we calla burr-cutter—that ts, it is made—the cicarance given 
to it is the same as we make on any ordinary burr-cutter or burr- 
reamer. Being made in that way, it cannot be sharpened without 
SnanGENS He shape, and in my eatter H emane ae Chet Ry Geary 
from the front face it does not ch: ange the sh: ape. 

Int. 14. Look — two cutters (Exhibits Brown 2 Sharp Mill- 
ing Cutters Ll and 2) and state whether there are any :parts in them 
which are subst: mt de the same as the parts saints 1 and 2 in 
your patent 

Ans. | should say there is not. : 

Int. 15. Can you tell from an examination of them what they 
are for? : : 

Ans. Well, [should think they were for milling iron or other 

metal : 
17 Int. 16. What isthe purpose of the metal leftat the side of 
each of the two curved cutting edges in this (Exhibit Brown 
& Sharp Milling Cutter)‘ 

Ans. I should think to give strength to the sides of the cutter. 

Int. 17. What is the rate of speed at which rotary culters are ordi- 
narily revolved in cutting metal and what is the usual, rate in trim- 
ming sole edges : 

Ans. Well, for milling metal it is usually less than ‘one hundred 
revolutions per minute, and for trimming leather it has been found 
best to run seven or e) ght thousand per minute. 

Int. IS. Can you see any substantial difference betwee. en this cutter 
(Defendants Exhibit Defendants’ ¢ ‘utte r) and the cutter deseribed 
in your patent (E xhibit Complainants’ Patent); if so, what 1s it? 


; 


Ans. This eut ( Defendants’ Exhibit Defendants’ Cutter) has 
but one ridge on back here. ‘That is all the difference I see. 

Int. 19. What tte do you refer to in your last ‘answer—the 
beading I re or Uli rida ior tuking out the rand ? 

\ns. Well, the—my patent shows two ridges in the back part, 


+) 


marked v2 


(Question being re-read, witness says:) Ridge 2. 
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Int. 20. And what is the work done by the ridges marked 2 in 
your patent? 

Ans. The ridges marked 2 in my patent form what is called a 
sunk channel on the bottom of the sole or lower edge. 

Int. 21. And what does that little ridge next the ridge 1 do in 
your cutter? 

Ans. Forms a bead in the upper edge. 

Int. 22. And what does it do in this cutter (Exhibit Defendants’ 
Cutter)? 


Ans. It does the same thing, I should think. 


Cross-examination by T. W. Porter, Esq., of counsel for de- 
fendants: 


Cross-int. 23. In answer to Int. 13 vou state that the rand-cutter 
F? shown in the Tayman patent is what you call a burr-cutter ; that 
the clearance is the same as upon a burr cutter or reamer; that be- 
ing made in that way it cannot be sharpened without changing its 
shape; that your cutter is made so that by grinding from its front 

face it does not change its shape. 
408 Please examine the Tayman patent and your own patent 
and state clearly and fully what difference you find therein 
as the ground for your said statement in your answer to Int. 15. 

Ans. This tooth in the Tayman patent (marked F*) is not so high 
in the back part of the tooth as it is at the front. It isshaped more 
like the tooth of a saw from the frout to the back, so that when the 
tooth 1s half worn out it does not cut as deep or take out as much 
rand as it does when it is new, and, mine being of a parallel depth, 
it makes no difference to the depth by grinding away the tooth— 
that is, will take out as much rand when half worn out as it will 
when new. 

Cross-int. 24. Are or are not the teeth shown in your patent rep- 
resented as having a clearance, such as you have described in the 
preceding answer—that is, not so high at the back part of the teeth 
as at the front”? 

Ans. Well, from what we eall the bed of the tooth it is just as 
high at the back part of the tooth as it is on the front. What [call 
the bed of the tooth is that part which trims across the edge of the 
sole. 

Cross-int. 25. Will you please state whether the teeth shown and 
described in your patent have a clearance or not? 

Ans. They do have a clearance. 

Cross-int. 26. In what does their clearance consist? Please de- 
scribe it. s 

Ans. The teeth, after being formed, are set into the hub straighter 
up than they were in the hub on which they were formed, thereby 
giving them a clearance. 

Cross-int. 27. Does not such clearance as you have just referred 
to consist in the fact that the back of the tooth is lower than the 
front of the tooth—that is, the back of the tooth is some distance 
inside a circle which is coincident with the front edge of the tooth? 


Ans 
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They are inside of a circle, but are filed away so as 
so high from the bed of the cutter as the front of 


Boston, May 3, 1882. 


ve of your answers you have spoken of the rela- 


re rotated when used upon leather 


necessity for such differing velocities 
the difference in the hardness of the 


used ” 
we explain what It Is. 


If, in your opinion, it results 


0 Is not the eutter marked Complainants’ Exhibit 


 # 


k Mii 


, 
‘ ‘ 
i 


; 


" 
if. mires 


a 


rey 
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ing Cutter | equally as well adapted to trim the 
as is the cutter shown in complainants’ patent, 


the contiguration of the path ‘that it will cut 
lhe user to that shown In complainants’ patent? 


‘lense state whi not 


4 diameter 


Is that the only difficulty ? 
; “eer any othe r. 


If not, state what other. 


many stvles or forms of outline of edges of 
know of each of which would require a different 


, 


uld say five or six hundred. , 
utter was formed with the straight front face 


md w 


ar 


' 
; 


| 
; 


ie outer face ec slightly eccentric, as 


your patent, but with said face ¢ formed to 
1 CoOnCAVE eclaore to the sole, would it, in your 


y the same as your cutter—that is, would 
vy the defendant, infringe your patent? 


i question of law. and also because the hypothet- 


it would. 
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and an upper or outer face slightly eceen- 


\ le eeribed j 


d, in your judgment, each of the cutters 


six hundred varieties or styles of 
f provided with teeth having a flat 


be substantially like the cutter shown 


rs would be substantially the same with the face c 


itlerent sty les. 
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Cross-int. 56. If cutters can be thus formed to cut five or six hun- 
dred outlines of shoe-sole edges and yet be substantially like your 
cutter, why would not a cutter like Exhibit Brown & Sharpe Milling 
Cutter 1 be substantially like your patent if made of a diameter 
adapted to cut a sole edge ? 

Ans. Because it lacks the ridges 1 and 2, as shown in my cutter, 
for the purpose of taking out the welt or bead, which ridges form a 
part of nearly if not all shoe-sole edges. 

Cross-int. 37. Do all of the different cutters employed in cutting 
said five or six hundred sole edges have the ridges land 2 on them ? 

Ans. They all have one or both ridges that I have ever seen in 
use. 

Cross-int. 38. When they have but one ridge, as you have just 
stated, is it not a ridge adapted to perform just what is nerformed 
by the cutter F? in the Tayman patent? 

Ans. No. 

Cross-int. 39. What does such single ridge in your cutter accom- 
plish different from what is accomplished by the cutter F? in the 
Tayman patent ? 

Ans. It sometimes cuts a little bead along the upper edge; some- 
times what is called a sunk channel at the bottom edge. 

Cross-int. 40. Were not such beads and sunk channel old and well 
known and made by a great variety of tools long before the date of 
your invention? 

Ans. They were known to exist in the edge of the sole, but not in 
a rotary cutter. 

Cross-int. 41. Is there not shown in the Exhibit Brown Patent 
Gear Cutter the front flat face a, the back face, and the top or outer 
eccentric face ¢, as in the cutter siiown in your patent, and is there 
any difference between said Brown patent gear-cutter and your cut- 

ter, except that the outline of the outer face of the teeth of 
411 your cutter are, or may be, shaped to cut any of the five or 
six hundred stvles of sole edges which you have referred to ? 

Ans. I don’t really understand that. (Question being re-read.) 
There is no material difference, as I said in an answer before, except 
that my cutter is adapted to trimming sole edges, and the Brown 
Patent Gear Cutter, as made for a gear-cutter, would spoil the edge 
of a shoe. 

Cross-int. 42. If at the date of your invention a person had brought 
you a piece of metal having an outline like the shoe-sole edge shown 
below the cutter tooth d, in figure 4 in the drawings of your patent, 
could not any person of ordinary experience in making cutters have 
made a cutter without difficulty to cut that precise form? 

Ans. Yes; they could, butin making that cutter they would have 
made what is called the ridge 1 in,my cutter thicker or stronger, so 
as to enable it to stand the cutting of the metal without fracture to 
the cutter. When being made thicker for that purpose it would not 
be adapted to trimming of boots and shoes, because it would noi go 
sufliciently deep between the sole and upper to produce a nicely 
trimmed edge. 

Cross-int. 43. Were not sole edges having the outline shown as 
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figure 4 of the drawings in your 
the date of vour alleged invention ? 
represents a molded edge of leather, 
boots and shoes Wis patented some 

formed so, 

been formed as Stated by you In 

vot, with the exception of the thick- 


have described, have been equally well 
es of shoe soles as of trimming metal? 


ness of the ridge, yes, sir, if I under- 


n cross-Int. 42. 


be STON, May 4, 1SS2. 


your last answer and of the answer to 


hing in your cutter different from pre- 


mnilling-cutters, except that the ridge 
between the sole and upper in pre- 


me manner as does the cutter F? in the Tayman patent? 


tween the teeth was cut deeper to 
y grind the cutt r—sharpen it. 


eutters there is no such slot, and the 
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pening such cutters—was by grinding 


a 


lor your last answer and state whether 
een the teeth to facilitate grinding you 


wu that there is a slot between the 
from that shown in the Brown patent 


er is deeper, so that the emery wheel in 


il edge of the front face and you get 


cops the face ground up more squarely. 
ine your preahe it and state whether you 


ng to the matter of forming the slots 
rik dau thereof, as referred to in your 

what itis 7 

elerring to such slots. 


been the constant practice in making 


m one piece of metal and with the front 
to the bottom of the slot between the 
shown in the brown patent and the 


it face of the tooth that we sharpen does 


‘ 


| to state in the preceding answer that 


f irimmer Co. and by the detendant 
} 


vhibit Defendants’ Cutter now shown 
le front face a extending to the bottom 


) and the same as the Brown patent 


FRANK M. STEVENS ET AL. 305 


Ans. The front face of the teeth of the cutters now made by the 
Busell Trimmer Co. do not extend to the bottom of the slot, and in 
this defendants’ cutter it does extend to the bottom of the 

slot. 
413&414  Cross-int. 50. In your answer to Int. 45 you state that 

the usual way of grinding or sharpening burr milling- 
cutters was by grinding away the outer face. Are you not aware 
that such eutters are most usually and readily sharpened by filing 
the front face of the teeth and gradually deepening the same as the 
tooth is worn back, and that such mode of sharpening differs only 
from the mode of sharpening your cutter and the Brown patent 
gear-cutter in the use of the file in one case and the emery wheel in 
the other? 

Ans. In all my experience in burr milling-cutters it has been con- 
sidered the better way, when possible, to grind away the outer face, 
being done much more readily and cheaply. If sharpened by filing 
away the front face the cutter has to be softened, and, when sharp- 
ened, rehardened, which usually destroys the cutter by two or three 
such operations, the cutter being very liable to crack in reharden- 
ing. The method of grinding away the outer face can be repeated 
a much greater number of times. | 

WM. D. ORCUTT. 

Attest: WM. A. COPELAND, 


Spe cial kraminer. 


(Complainants’ counsel here puts in evidence an original agree- 
ment between William D. Orcutt, James H. Busell, and the Busell 
Kdge Trimmer Company, dated Dee. 1, 1879, recorded in the United 
States Patent Office, Liber ‘T?®, page 590, and marked Complainants’ 
Exhibit License 1, W. A. C., spl ex’r, and an’ agreement between J. 
H. Busell, William D. Orcutt, and the Busell Trimmer Company, 
dated December 20, 1SS0, recorded in the United States Patent Office, 
Liber T*, page 394, and marked Complainants’ Exhibit License 2, 
W. A. C., sp'l ex’r.) 


415 Evidence for Defendants. 

Taken pursuant to the 67th rule of the Supreme Court of the United 
States, in equity, as amended, before me, Eugene Humphrey, 
special examiner. 


Present: J. E. Maynadier, Esq., of counsel for complainants; T. 
W. Porter, Esq., of counsel for defendants. 


Deposition of Moses C. Johnson. 
Boston, August 25, 1882. 


Direct examination by T.-W. Porter, Esq., of counsel for de- 
fendants : 


Int. 1. Please state your name, age, residence, and occupation. 
Ans. Moses C. Johnson; 38; Hartford, Conn.; machinist. 
Int. 2. Have you had any experience with patented and other 


” apo 
vv—sbe 
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ither as inventor as otherwise? If so, please state 


| have taken out some half a dozen patents, in 


? ' 


ws, frietion-clutch pulleys, cutting dies, or hollow 


briefly the machinery manufacturing estab- 
Wii in inave been engage d and the length of Lime 


machine business twenty-two years; served 

Pratt & Whitney Company, Hartford, Conn. 

'! til | worked for them as contractor: also have 

have made tool work a speciaity the 

ior twenty-two years: have also worked 

r Fire Arms Co. of Frankfort or Philadelphia; also 

fron Worksof Philadelphia, the American Button- 

Machine Co. of Philadelphia, Worcester Street Armory 

York. the Morse Twist Drill and Machine Co. of New 

Mass.; the Billings & Spencer Company of Ilart- 
nd lw ht Slate, of Ilartford 

1 examined the letters patent number o4204, 


row N 24. 1864. the same being filed in this 
nants’ Exhibit Brown Gear Cutter Patent.” and do 


” 


woof the making and use of cutters em- 

atures ofsaid Brown patent? And, ifso, please 

which they were applied and the extent, 1f any, of 
ir or outline of the peripheral surface which 

l} iking iil | use Ol such cutters: have 
gun and sewing machine work. It would 

shape that they haven't cut or milled with such 


t,in your judgment based upon your ex- 

sCOpe ol the skill of any one of ordinary 

itters to make cutters similarto that shown 

rate nid idapted lo cul any form or outline of 
pattern was furnished, and which was within 


a , 4 } . ] 
ncompetent and immaterial.) 


ined the United States patent No. 258,505, 
1) Oreutt March 1. ISS1, and filed as an exlitbit 
understand the thing described therein ” 


’ ; ’ 
i and do understand the same 


, , : , 
Paeiel ints here puts in evid mee Copy of le {ters patent 


| to Wm. D. Oreutt Mareh 4. 1879, and marked 
tt. Patent 1879, EF. HL, sp'l ex’r.”) 


“tT 


FRANK M. STEVENS ET AL. 307 


Int. 8. Have you examined United States patent No. 212,971, and 
.do you understand ‘the thing therein described and claimed ? 
Ans. I have examined and do understand it. | 
Int. 9 Please compare said two Orcutt patents and state what 
similarities and dissimilarities, if any, you find in the things therein 
shown and described. 
417 Ans. There is no material difference that I can see. 


(Counsel for defendants here puts in evidence a cutter marked 
heretofore “ Dunham Edge Cutter Exhibit, E. H., N., P,” and now 
re-marked “ Dunham Edge Cutter, E. H., sp’l ex’r;” also a cutter 
marked “ Exhibit Snell and Atherton Cutter, E. H., sp’ ex’r.”) 


Int. 10. Please examine the Exhibit “ Dunham Edge Cutter,” 
now shown you, and state wherein, if at all, it is similar or dissimi- 
lar to the cutter shown and described in the Exhibit “ Complain- 
ants’ Patent.” 

Ans. The molded or faney top surface is very similar to his speci- 
fication. One was intended for a rotary cutter, the other for a re- 
ciprocating, I should think. 

Int. 11. Please examine the Exhibit Snell and Atherton Cutter 
with Exhibit “ Complainants’ Patent” and state the similarities or 
dissimilarities, if any, which you find therein with reference to their 
clearance, form of teeth, periphera! outline, ete. 

Ans. The form of teeth in this exhibit is also very similar to the 
patent referred to. The clearance is obtained by the bending of 
the teeth back or rearwards from their cutting edges. ‘This also 
seems to bea part of a circle, while his figure 1 represents a com- 
pleted circle. 

Int. 12. Please state whether vou do or do not find in said “ Ex- 
hibit Snell and Atherton Cutter” blades similar to blades d, shown 
and marked in “ Exhibit Complainants’ Patent,” and which are pro- 
vided with flat front facesa and have their outer or peripheral ends 
ec molded throughout toa uniform shape the converse of a shoe-sole 
edge and slightly eccentric toa circle or line which would encounter 
the outward extremity or front edge of said cutters. 

Ans. I do find such blades similar. They are provided with flat 
front faces a and have their ends ¢ moulded throvghout to a uni- 
form shape. They have that appearance, of being eccentric. 

Int. 13. Please state what substantial difference, if any, you find 
between said Exhibit Snell and Atherton Cutter and the cutter de- 
scribed and shown in Exhibit Complainants’ Patent except that in 
complainants’ cutter there is a hole, d’, for the shaft and the teeth 
are arranged around an entire circle, while in the Snell & Atherton 
cutter the teeth are arranged upon the are of a circle and the cutter 

is not adapted to be mounted upon a shaft or arbor. 
418 Ans. I don’t see any material difference, only from the fact 
that the teeth can be removed in one case, whereas in the 
other they are all in one piece. ; 

Int. 14. Hasit or not been the practice, so far as your observation 
has extended, to form cutters embodying the essential features of the 
Exhibit Brown Gear Cutter, but with ridges or projections upon the 


Ans. ! should say it had 
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ri and thin as the ridge shown at 1 in the drawings, Ex- 


; ’ > | Ter ’ 
lito as i ine also as immaterial, or else Incompetent, 
thetien! I wh geur- utter being altogether too vague.) 


se! for defendants states that he introduces said question with 
to the answer to cross-interrogatory 42 given by William 
int in this suit.) 


lo. Ist iny difficulty in using cutters so formed upon any 
i tothe eutting of which milling-eutters are usually 


erknown any. It ts possible they would not pro- 
parts milled with such cutter as would be pro- 

f wider or thicker edges. 
state whether or not, in the course of your experli- 
turer and user of tools, it has been the practice 
make and use screw-taps, reamers, and other 
between the cutting teeth, with a freeing 
teeth, and adapted to be sharpened by grind- 
teeth in the same manner as Exhibit Complain- 

pete l to be sharpened. 


r defendants here puts in evidence reissued letters pat- 
to Ge. HL. P. Flagg, assignee, Feb. 10, 1SS0, 
exhibit Tayman Reissue, I. IL., sp’l ex’r.”) 


i7. Please examine Defendants’ Exhibit Tayman Reissue 
hether nm vour mdement, based pot your experience, 
tary cutter FF! F*, adapted to trim both the 

is stated in claim 5 in said patent, in three 

chown in the drawings therein, Is a common 

known method of constructing similar cutters, and 

he method of constructing cutters in sections or of 

piece are not methods equally well known to ma- 


} that is one of the methods of constructing cutters or 
ting ar forms or shapes that has been 

ling. ‘The method of construct- 
rs in sections or gangs is a well-kpvown method. I have 
tever since I have been in the trade. Constructing cutters 

s equally well known 

IS. Please state w ether or not during the past ten yeurs or 
method of forming cutters of various peripherai outlines 
irat sof the teeth anda space between the teeth like 

“i x tinbal brown (;ear Cutter has not been iis well 
sts and tool-makers as the method of forming cut- 

th similar outlines and with teeth similar to those shown In 

bh’ F? in said Exhibit Tayman Reissue. 


t 


-_ 
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(Counsel for defendants here puts in evidence certified copy of the 
‘file wrapper, contents, and drawing in the matter of the letters 
patent granted to Wm. D. Orcutt, March 1, 1881, No. 238,303,” 
marked Def’ts’ Exhibit Copy of File Wrapper and Contents, Orcutt 
patent, 1881, E. H., sp’l ex’r.) 

(Noon recess. Adjourned to 1.45 p. m.) 


(Met according to adjournment.) 
‘Defendants’ counsel also puts in evidence a rotary cutter marked 
“ Defendants’ Exhibit Colt’s Armory Cutter, E. H., sp’l ex’r.) 


Int. 19. Please examine “ Defendants’ Exhibit Colt’s Armory Cut- 
ter” and state whether or not cutters of the same or similar pe- 
ripheral outline have been known and used in establishments where 
you have been employed for the last ten years or more. 

Ans. Cutters similar to the exhibit, perhaps not exactly like this, 
have been in use, to my knowledge, for at least ten years. 


Cross-examination by J. E. MAyNaprer, Esq., of counsel for 
complainants: 


Cross-int. 20. Do vou know of your own knowledge or can you 
tell from inspection what particular article “ Exhibit Colt’s Armory 
Cutter” is designed to mill ” 
420 Ans. I could not. 
Cross-int. 21. Why is it that the teeth of Exhibit Colt’s 
Armory Cutter are backed off on one side? 

Ans. The article being milled required that to be backed to give 
it clearance. 

Cross-int. 22. You have said that the teeth in this tool—Exhibit 
Snell & Atherton Cutter—had a clearance, and that you thought 
such clearance was obtained by bending the teeth. Please examine 
the tool carefully and state whether you still think any of its teeth 
have been bent back ; and, if you do, please state which you think 
have been bent back. 

Ans. I still think the same—think they have all been bent back. 
T don’t say that they have, but the tool has that appearance. 

Cross-int. 23. It,is not entirely clear what you mean by the teeth 
of that exhibit. Please state whether it has three, four, or five 
teeth, in your opinion. : 

Ans. I think it has four teeth—that is, cutting teeth or cutting 
edges or intended to cut. 

Cross-int. 24. And do you believe that all four of those teeth were 
bent back to give clearance or for any other purpose ? 

Ans. I think they were. They are none of them bent uniform. 
If they had have been the spaces would be uniform now. Some 
have the appearance of being bent more than others. 

Cross-int. 25. What do you think this triangular tooth without 
any cutting edge is for? 

Ans. Probably to prevent the first tooth from digging into what- 
ever was scraped or cut with this tool and getting it out of shape. 
That is my opinion, I never saw a tooth of this shape before. 
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Cross-int. 26. Do you mean as acting somewhat like the guard of 
Ane | «hould say acting more as a fulcrum to lift that that is 


(‘roec-int “7 Do vou think that the largest tooth of the four has 
been bent back or has what you would call a clearance? 
Ans [should have my doubts about that’s being bent. [f it has 
ibly been bent very. slight. 
(‘'roes-int. 28. Please consider whether clearance does not 


om 


wa lwave exist in a reciprocating tool formed on the are of a 
ke this Snell & Atherton cutter—whether the blades 

bent back or not—that is, assume a tool made just like the Ex- 

. © Atherton Cutter, except that the periphery was turned 


i true cirel ana Lia blades formed by removing the 

metal between, as in the exhibit, but without any bending back or 

the periphery of the blades, and state if 1t — not 

that if the workman held the handle right he would 
rance required 


\ne mere fact of r moving the stock, which process is what 
s the tool, does not remove any stock from the periphery of the 


mediately back of the cutting edge or what was intended 
for the cutting elge when the too! was made. When the cutting 
lexactly perpendicular from a horizontal plane one degree’s 
would either make the tooth cut or prevent its cutting; 

vords, would make it serape. 
('roee-int. 200 Don’t vou think, on the whole, that it is a mistake 
i) talk bout the clearance in the teeth of the Snell WX Atherton cul- 
the same sense in which you talk about the clearance in a 
tary cutter having many teeth, likethe cutter deseribed in com- 


' nants patent or Exhibit “ Brown Gear Cutter? ” 

Ans. | don t understand what you Thean by “the same sense.” 

(s nf SO. Do — think there is any clearance, as vou under- 
stand that term this tool,“ Exhibit Dunham Edge Cutter?” 

Ans. TE don’t think it ts cleared, like an ordinary gun-mill, in that 
sense, tril it certalh \ has a clearance or it would not cut. 

Cross-int. 31. Now, do you believe that the clearance in “ Exhibit 
Colt's Armory Cutter ” is like that in an ordinary gun-mill ? 

\ns. [ think it is more on the plan of the Brow gear-cutter. 

Cross-int. 32. How many eutting edges do you think cut during 

ward motion of Exhibit Snell & Atherton Cutter? 

ins. Probably af Lies were culling around the outside of a circle 
there might not be but one tooth that wouid cut: don’t see how 
there d be but one if thie V should happen to ret just the riolt 
inclination none of them would eut. If it was cutting on the Inside 
of a e of the same radius as the outside, the extreme outside 

res of the te thi, all the teeth could be made to cut. 

i22 Cross-int. 33. What experience. if anv, have you had with 


cutters for trimming sole edges? 


Ans. Cannot say that I have had any direct experience with cut- 
ters for trimming sole edges; don't recollect that I have. 
Cross-int. 34. Your UYth answer seenis to me slightly wrong. 
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Please hear it read and then state whether you mean to be under- 
stood as bejng of the opinion that there is no difference between the 
method of’ manufacturing cutters described in one of the Orcutt 
patents and the article described in the other. 

Ans. That may be a question where the counsel and my self might 
misunderstand each other as to my meaning. 

Cross-int. 35. It seems to me very clear that the Exhibit Snell 
& Atherton Cutter is wholly unlike the thing described in com- 
plainants’ patents. Please state whether you agree with me or not 
as to this. 

Ans. I think I stated in my previous answers that one is a rotary, 
while the other would be reciprocating, which would make them 
wholly unlike. 

Cross-int. 36. What do you believe to be the function of the 
ridges marked 1 and 2 in the cutter described in complainants’ 


patent? 

Ans. I should say for cutting some material. 

. Cross-int. 37. What is the ordin: ary speed at which cutters like 
| these two are commonly run, in your experience—Exhibits Colt’s 
. Armory Cutter and Brown Patent Gear Cutter ? 


Ans. Somewhere in the neighborhood of forty feet per minute, 
q. : depending upon the material being cut. 

Cross-int. 38. Then if the circumference be a foot the cutter will 
revolve about forty times per minute? 
‘ Ans. Correct. 


Direct resumed: 


Int. 39. Please state the kinds of material in v hich the Exhibits 
Colt’s Armory Cutter and Brown’s Patent Gear Cutter are used when 
run at the rate of about forty feet per minute, as stated In your an- 

swers to cross-interrogatories 36 and 37. 


425 Ans. Decarbonized steel and softly annealed tool steel, or 
| any material of about that degree of temper. 
MOSES C. JOHNSON. 


Attest: EUGENE HUMPHREY, 


Special Examiner. 


Deposition of Samuel N. Corthell. 

f Boston, August 28, 1882. 

(Met at 1.30 p. m., according to adjournment.) 

Direct examination by T. W. Porter, Esq., of counsel for 
defendants : 

Int. 1. What is your name, age, residence, and occupation ? 

Ans. Samuel N. Corthell; 39 Quincy, Mass.; salesman of shoe 
machinery. 

Int. 2. Are you at present the agent of the defendant company? 

Ans. Iam. 

Int. 3. Have you heretofore worked at boot and shoe manufactur- 
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ing’? Ifso, when first, how long, and in what places and establish- 
mcs ana in wh) iL Cupacith 4 Me ase state fully. 

Ans. Ihave. I suppose | worked at making shoes and parts 
thereof Lieirts years age, and the most of the time—tor twenty Vears—— 


LL. Nash & Co.'s factory, at Center Abington; Henry Dun- 


¥ nis. at enme place Reed WV (;losson, South Abington ; Reed & 


and W. V. Everson, same place; P.S. Leach, Lueius Leach, 
Ford, C. F. Porter & Co., and Porter & Southworth, at Brock- 
rmerly North Bridgewater); A. R. Jones & Co., of Boston, and 
they had shoe factories | worked at home with my father at 
he VUSINCSs | have had contract jobs for certain parts of the 


k, such as trimming, setting, and finishing the edges of boots 


es. in four or tive different large factories. 
| Have vou had experience in the manufacture and use of 
shoe manufacturing machinery, and particularly of ma- 
ipted to finishing the edges of boots and shoes, and have 


1 cubicd qoute nted machine ry or tools therefor. and to what 


\ns. IT have. For the past eight years the most of my 

me has been spent in improving and perfecting edge-trim- 
and edge-setters | have 1nvented some tive or six patents on 
ers and edve trimmers, ¢ utters, and tools Lo be used On such 


When did you first know of the employment of rotary edge- 
rs having rotary cutters for finishing the sole edges of boots 


me time in the winter of 1S75 and 1S74. 
(i. Ilave you heretofore been familiar with the use of shoe- 


rinsmers like the one now shown you, marked a Defend- 
exhibit Dunham Edge Cutter;” and, if so, when first, how 


— 


, 


ind to what extent were it V used i : 
| have seen them in general use since (that 1s, this and sim- 
»>TIDIS) Lowe hes have been in general Use ever silice Up Lo 


7. Where and by whom were they manufaetured ? 
hev were manufactured by the Snells—Snell & Atherton— 
milar tools by other parties, at North Bridgewater, now Brock- 


S. Please examine the edge-trimming tool marked “ Exhibit 
\ Atherton Cutt r. and Stlute whether you have heretofore 


vn stn cutters and their use; and, if so, how long and how 
nsively were they used? 
| have seen such eutters and eutters similar to this in use 


bSoS to ls64, 0, and 6—imost extensive ly used between 1850 


' Tlease state whether both these cutters (Exhibits Dunham 
Cutter and Snell & Atherton Cutter) are adapted to cut or trim 
same time the edge of the sole. the bottom of the sole, to bring 
uniform thickness, the rand,and to form a stnall bead On the 
hext to the rand. 
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Ans. They are, to the same extent that any rotary or other hand 
tool, except the tool called the welt knife or rand knife. 

Int. 10. Please explain what you understand to be the peculiar 
operation of a rand or welt knife, if any, from the operation of the 
rand-cutting ridge in said exhibits. 

Ans. The rand knife or welt knife (a separate tool) is used 

125 ~— to take out the welt or upper portion of the edge at any re- 

quired depth and to a certain extent to leave the sole as near 

a uniform thickness as possible. The lips on these two exhibits— 

Snell & Atherton Cutter and Dunham Edge Cutter—are to smooth 

up and cut the size and height of the lip at a certain degree of bevel, 

so that the iron that is made to follow these tools, the lip of the same 

degree and bevel, will polish or finish that portion the same as the 
bed of the iron will—that is, in ordinary cases. 

Int. 11. State whether or not it is practical and usual with the use 
of the Exhibit Dunham Edge Cutter or the Snell & Atherton Cutter 
at the same time to trim the edge of the sole, to cut the rand, and 
cut away the bottom of the sole at the edge so as to reduce it toa 
uniform thickness. 

Aus. It cuts a very small portion of the rand, but it is not the 
usual practice to cut in any case. I will say it is not the usual prac- 
tice in any case to present these tools to the edge until the welt or 
rand or a portion thereof is removed by some of the well-known 
tools made for that purpose. 

Int. 12. After a portion of the rand has been cut away, as you 
have just stated, does or not the Dunham edge-cutter or the Snell & 
Atherton cutter then operate to cut at the same time the remainder 
of the rand, the sole edge, and the bottom near the edge? 

Ans. Yes; it does; but not but a small portion of the rand. It 
cuts all that is required to be cut of the rand. 

Int. 13. Are you familiar with the rotary edge-trimming machines 
made and sold by the complainant, Busell Trimmer Company ; and, 
if so, is the machine which they make and sell adapted to trim the 
welt or rand and the edge of the sole at one operation, or is it 
necessary to first take out the principal portion of the rand with a 
separate tool ? 

Ans. Iam somewhat familiar with the Busell Company’s trim- 
mer. It is necessary, [ should say, in nine cases out of ten where 
the Orcutt cutter is used, to take cut a portion of the welt or rand 
before presenting the edge of the machine. There are cases, on 
cheap, ordinary work, where they put onto the rand what they call 
a“ stiteh wheel,” that the lip on the cutter will take off all the welt 
or rand required, and in some cases in hand-sewed or “ fair-stiteh ” 

work the lip will take off what is required; but in what is 
426 called “ first-class hand-sewed work” the rand or welt—the 

corner of the rand or welt portion thereof—is removed before 
it is placed into the shoe or boot. 

Int. 14. Has there, to your knowledge, ever been any rotary edge- 
trimming machine which cuuld with one cutter and at one opera- 
tion and on all kinds of work trim the edge of the sole and cut out 
the rand completely ? 
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except there were not so many teeth. It was some time in the fall 
of 1878, and, to my best recollection, the last of September or first of 
October. ! , 

Int. 21. Please examine the cutter marked “ Defendants’ Exhibit 
Thompson Rand and Sole Edge Trimmer,” and state when you first 
saw the same. 

Ans. The sleeve was first used in Whittemore’s in the first part of 
the summer of 1877, with beveled knives, but we used it then set 
rigid, at different widths. The rand knife or welt knife, with the 
bead—made so as to cut a bead—was put on and used in the early 
part of the spring of 1878. 

Int. 22. State whether or not with the sliding toothed sleeve 
locked at a proper distance from the rand-cutter this cutter will cut 
the edge of the sole, the bottom of the sole near the edge, and the 
rand in the same manner and to the same extent as would the cutter 
shown In the complainants’ patent. 

Ans. It would cut the rand and a bead, and cut on the bottom of 
the sole, and concave the edge, the same as the cutter shown in com- 
plainants’ patent, if made with the same outline as this is (Thomp- 

son's cutter). 
128 Int. 25. Please state whether or not, in your opinion based 
upon your experience and knowledge of the tools, there is 
any difference in the operation of the Exhibit Dunham Edge Cutter 
and the cutter shown in complainants’ patent, except that one moves 
in a rotary path, whilst the other moves and operates by a recipro- 
cating or back-and-forward motion. 

Ans. I should say there was no difference. 

Int. 24. Please state whether, in your opinion based upon your 
experience and use of the tools, there was any difference between 
the cutter shown In complainants’ patent and the Exhibit Snell & 
Atherton cutter, except that the teeth in the latter constitute but 
part of a circle, while in the other they are arranged in an entire 
circle around a hollow hub and are inserted therein. 

Ans. I should say there was no material difference, except there 
is no “sunken channel guard ” on the Snell & Atherton cutter. 

Int. 25. Please explain what you mean by a channel guard, by 
referring to complainants’ patent, and state whether the same was 
well known before the date of filing the application for complainants’ 
patent. 

Ans. I mean by the “sunken channel guard” the smaler or inner 
ridge “2” in complainants’ patent, which has been used commonly 
and well known for over ten years. 


Adjourned. 
Boston, September 1, 1882. 
Direct examination resumed: 


Int. 26. Please state whether you were familiar with any machine 
prior to the first introduction of edge-trimming machines by the 
complainant company which would trim both the rand and the 
sole edge at one and the same operation. 
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Ans. I was 

Int. 27. What machine was it that vou was thus familiar with ? 

Ans. The Cot 

Int. 28. When did you first know of the use of. those machines 
adapted to take out the rand and trim the sole edge at one operation, 

as vou have stated? 
129 Ans. In the summer and fall of 1874. 
Int. 20. Where were they used at or about that time? 

Please state the places—that is, the names of the proprietors and 
the localities where vou saw them used. 

Ans. At ©. F. Porter's, Charles R. Ford’s, Porter & Southworth’s, 
and Warren A. Iloward’s, all of North Bridgewater, now Brockton. 

Int. 30. Have vou heretofore known of the use of edge-trimming 
machines having combined rand and edge trimming cutters like 


those shown in “ Defendants’ Exhibits Busell Patents 1, 2, 3?” 


In‘. $1. When did you first know of their use? 
(ns. The latter part of 1576 or 18S77—I think in the spring 


Int. 32. Would or not the cutters of those machines remove the 
rand and trim the edge of the sole at the same time? 

\ns Phev would in a large portion of the styles of boots and 
shoes, but notin all cases : 

Int. 53. How long did such machines continue‘in use, so far as 
vou know’ : 

\ns. Machines of that kind were sold by the complainant com- 
pany up to IS79 or 1S80,and are in use at the present time in some 
of the targest factories in the State 

Int. 54. What, in your judgment, was the efficiency of the ma- 
chines made with cutters like the Exhibit Busell. Patents, as com- 
pare i wits: machines having thi (Oreutt cutter deseribed in Coml- 
plainants patent, in the matter of trimming both the rand and the 
sole edge at the sume operation ” , 

(ns. At that time of the first introduction of rotary trimmers it 
was tiard work to vet tanutiacturers to consent evefi to makea trial. 
lf at that time the manufacturers were as well educated in the use 

machine trimming as they are to-dav, there is no doubt that they 

| have been glad to use cutters of this kind in complainants’ 
patent to trim a uniform thickness. They were not willing to try 
thing but their cheapest work. The cutters then that would 
rand and trim at the same operation would give them a saving 
rge enough on cheap work to induce them to try them. As they 
vivaneced in the use of the machine and saw that better 


me Wol eould bi rimmed, eve n with more eX pense, with this 
omplainants’ patent cutter—the rand or upper edge 

emove y hand 
Int. 50. With two machines equally well made and with cutters 
equally well made, one having the Busell cutter and the other the 
Orcutt cutter, which, in vour judgment, would be most effeetive in 
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Int. 36. What difficulties, if any, are experienced in trimming the 
sole edge and cutting out the entire rand at one operation with the 
Orcutt cutter? 

Ans. The rand lip is of one height all the time, and the rand or 
upper edge is of different widths. If you should make the rand lip 
on the Oreutt cutter wide enough to reach in the full width that you 
find in some places on the upper edge in operating, as you come toa 
position where it was not so wide, the guard would strike the upper 
and keep the bed of the cutter away from the edge. 

Int. 37. Please describe the operation of the cutter shown in the 
Exhibit Busell Patents and state wherein their operation differs from 
that of the Orcutt cutter. 

Ans. The rand knife in the Busell cutter is attached to a flexible 
shaft; that gives the rand guard chance to ride on the upper and 
cut the rand at whatever width there is on the upper edge. With 
the Oreutt cutter you can cut only one width. There will be places 
where the lip wouldn’t extend the full width of the upper edge 
or rand. 

Int. 38. When did you first know of rotary edge-trimmers being 
made and used; by whom were they made, and where were they 
used ? ' 

Ans. I first knew in the summer of 1874. - They were made by 
the Boston Shoe Machinery Company under the Coté patents. They 
were used in North Bridgewater, now Brockton. 

Int. 59. Were or not those machines adapted to trim the edge of 
the sole and the bottom next to the edge? 

Ans. Thev were not. 

Int. 40. When did you first know of the use of machines adapted 
to trim the edge of the sole and the bottom adjacent to the edge? 

Ans. Inthe winter of 1874 and 1875:. Mr. Bolling attached 
31 to a Coté trimmer at C. R. Ford’s factory, in North Bridge- 
water, cutters that would cut on the bottom of the sole and 

leave the edge of a uniform thickness. 

Int. 41. Please state whether the machines mentioned by you as 
made by Bolling were provided with cutters like or similar to that 
shown in his patent, number 192,616, dated July 3, 1877, now shown 
to you and marked Defendants’ Exhibit Bolling Patent, E. H., sp’ 
ex 'T. 

(Counsel for defendants here puts the above-named patent in 
evidence.) 


Ans. They were. 

Int. 42. Where were these Bolling machines used and by whom? 

Ans. The Excelsior trimmer, made under Bolling’s patent, was 
used in C. E. Johnson’s factory, at Natick, Mass.; Lucius Leach’s, 
and C. R. Ford’s, North Bridgewater. 

Int. 43. When did you first know of machines having a rand- 
cutter upon one shaft and an edge-trimmer upon another shaft, as 
shown in your patent of January 4, ISs1?” 

Ans. I made or caused to be made in the fall of 1877 a rand knife 
on a separate shaft and experimented at intervals up to July, 1880, 
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when I beilt a machine like the one represented in “ Defendants’ 
= bit Corthell Patent.” 
int. 44. Low extensively have such machines been introduced 


ins. I have sold them all over the United States, the Canadas, 


xnorted eome to other for ign countries. 
15. Please describe, as clearly as you can, the difference be- 
veration of machines thus constructed and machines 
shaft, upon which are mounted both the rand-cutter 
machine w the rand-eutter and molded cutter are 
ni or oe > portion thereof has to be removed 
me machin 5 ath otclieh nas one shaft 
l-cut ma separate shaft will remove all the rand or 


red, saving the hand process of “ randing,’ and 
re pertectt\ 

(in what classes of work is it necessary to remove the 
hand tool before presenting the shoe to the ro- 
where the machine ts provided with but one 


shaft, as in the complainants’ machine? 
' F rire? cigee work 
Viease examine the thing now shown to you, marked 4 


ts Exhibit Rounds’ Rand and Edge Cutter, E. H., sp’ 

tate whether vou have before seen the same or others 
vhen first and where. : 

| eaw them in the fall of 1S74 at C. F. Porter's fac- 
Cridvewater 1 : 

iS Were they or not in use; and, if so, what was the efh- 
operation / 

y were in use in several factories; they would not take 

lany more complete than the Orcutt cutter, but as well; 

take out the main portion of the rand or upper edge by 


Do you know of any special reasons why the earlier edge 
sbout which you have testified, were not more 
ed’ If so, please state the same. 
w of no reason, except the trade wasn’t ready and pre- 
ke hold of them. The trade wasn’t e ducated up to using 


c ming machines ‘ 
int. 0) Were there or not any complications or threats of suits | 
reason of patents held by other parties; and, if so, who assumed 
r control such pacenes 5 
ins. I think that was largely the trouble; it made a great deal of 
| | troducing machines. The Excelsior trimmer was well 
start viving good-satisfaction; but by the threats of D. Whitte- 
i Boston, the company was obliged to compromise and close 
Int. 51. Who sueeeeded to the control of the patents held by | 


\\ : ‘% a ; you know at 
ins. It is now called “ The Busell Trimmer Company.” 
int. o2. When did you first know or hear of cutters like Com- 


ee. 
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plainants’ Exhibit Defendants’ Cutter or cutter shown in complain- 
ants patent? 

Ans. I first see a cutter made solid and freed back like Com- 
plainants’ Exhibit Defendants’ Cutter in the summer of 1878. The 
only difference it was smaller in diameter and only half as many 

teeth. 
433 Int. 53. Who made or had this cuiter just referred to as 
seen by you? 

Ans. IF. M. Stevens. 

Int. 54. When did you first hear of cutters molded like or similar 
to the Exhibit Brown Patent Cutter, but adapted to trim the soles 
of boots and shoes? 

Ans. I have just stated the first one I saw was in the summer of 
1878. I had my attention called to Brown & Sharpe’s milling tool 
in the spring of 1878 by Mr. Leavitt, foreman of D. Whittemore’s 
factory. He suggested to me the making of a molded cutter I was 
getting up—to make it in that way—on the same principle as the 
brown & Sharpe milling tool. Some of us suggested the same idea ; 
in fact, all hands seemed to be interested in getting up a molded 
cutter for trimming shoe-sole edges. 


(Noon recess.) 


Cross-examination by J. E. Maynapter, Esq., of counsel for 
complainants: 

Cross-int. 55. Do you think either one of these three exhibits— 
Dunham Edge Cutter, Snell & Atherton Edge Cutter, and Thomp- 
son Rand and Soie Edge ‘Trimmer—is substantially the same as the 
thing deseribed in complainants’ patent? Imf so, please state which 
and why you think so, 

Ans. I think they are all substantially the same, because they 
give substantially the same result, providing they all have the same 
outline. 

Cross-int. 56. Were you ever employed by the Busell Trimmer 
Company in any capacity; if so, from what time to what time and 
in what capacity? 

Ans. I don’t know as I can say safely that I was ever employed 
by them. 1 think Mr. Whittemore let me to them for a fortnight or 
three weeks once. I sold a machine for them once for which they 
paid me acommission. I think it was in the fall of 1879 [sold the 
machine. I think it was in the summer of 1875 that I worked the 
fortnight or three weeks. 

Cross-int. 57. Do you think that this article, Exhibit Rounds’ 
Rand and Edge Cutter, is substantially the same as Exhibit Defend- 

ant’s Cutter? If so, please state fully why you think so. 
4354 Ans. I do so far as it goes, but there is no channel-cutter 
on the Rounds. It will give the same results, except the 
channel guard, which the Rounds cutter has not got. 

Cross-int. 58. Please answer the same question a» to the tool shown 
in Exhibit Bolling Patent. 

Ans. I do, because it trims a uniform thickness and gives the 
same result. 
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(‘reee-int. 5% In your opinion are all tools for trimming sole 


ges substantially the same which give the same results ? 

Ans. 1 uld say thev are to a certain extent. 

Cross-int. 60. Iw put the same questions, in substance, that you 
have already answered in different form, namely: What substantial 
‘] ferences. 1f inv, du vou thi k thereare betweer Ix hibits Dunham 

O (‘nutter and thre tilling deseribed It) complainants’ patent ? 


ease answer also the same question as to Exhibits Mann’s Edge 
tter Thompson's Rand and Sole Edge Trimmer, Rounds’ Rand 


Edge Cutter, Brown Patent Gear Cutier, Brown & Sharpe Mill- 

y Cutter 1, Drow harpe Milling Cutter 2, Colt’s Armory Cutter, 

- nel exhibit Bolling Patent, the tools deseribed in 

Lt. Patents 1. 2. and 3, Exhibit Defendants’ Cutter, and 

' nis tutte ilso the tool deseribed in exhibits 
Vatenta man Reissre 

tarntial difference in any of them, providing 

t | tihat cuts—tis the same. 
© you think that Exhibits Dunham Edge Cutter 
jh ts Cutt re each equally well adapted for use in a 


please explain fully why not, in your 


the Dunham edge-eutter is all 
fe or cutter, if set into a hub 


' respi 

| ioving the molded guard of Ex- 
("nti rdo you mean simply putting a pum- 
hub, having a guard for each 
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ter partin a hub without the guard. 
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the s s lie mei l guard in Exhibit Dun- 
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Ans. The handle that holds the cutter to a certain extent. 

Cross-int. 69. And what is there in Exhibit Dunham Edge Cutter 
which you think is substantially the same «s the hole through and 
the axis of Exhibit Complainants’ Cutter? 

Ans. This tool is used by hand, and of course don’t need any 
hole or any axis. 

Cross-int. 70. And why is it that vou are unable to see that what 
vou have said as to the differences between the Exhibit Dunham 
Kdge Cutter and complainants’ cutter demonstrates that they are 
substantially different things ? 


(Objected to as unintelligible, metaphysical, and involves a mere 
question of mental self-vision.) 


Ans. I see no difference, as they all give the same result when 
they have the same cutting outline. 

Cross-int. 71. You agree with me, do you not, that there is a 
molded guard in Exhibit Dunham Edge Cutter that has no cutting 
edge, and that there is no such guard in Exhibit Complainants’ 
Cutter ? 


436 (Objected to as having been answered in interrogatory 63.) 


Ans. The guard in the Dunham cutter may not have a cutting 
edge. I believe there is a guard in the complainants’ patent cutter 
which is substantially the same as that in the Dunham. 

Cross-int. 72. You no doubt meant to answer my question, but 
you haven't done so; please answer it. 

Ans. There is no cutting intended to cut as you use this tool 
(Exhibit Dunham Edge Cutter); but if this same guard was re- 
volved it would cut. I shall say that there is a guard like that in 
complainants’ cutter, substantially the same. . 

Cross-int. 73. Then, if I understand you, you think that the 
molded guard in Exhibit Dunham Edge Cutter is substantially the 
same as any one of the blades in Exhibit Complainants’ Cutter, and 
also substantially the same as the blade in Exhibit Dunham Edge 
Cutter. Is this the way vou mean fo be understood ? 

Ans. I] think the guards are all substantially the same, only I don’t 
think this guard in the Dunham plane, as used by hand, is intended 
lo cut. 

Cross-int. 74. Do you think the blade in the Dunham edge cutter 
is substantially the same thing as any one of the blades in the com- 
plainants’ cutter? 

Ans. I do. 

Cross-int. 75. Do you think that the guard in the Dunham edge- 
cutter is substantially the same thing as any one of the blades in 
complainants’ cutter? 

Ans. I do, when used as a rotary cutter. 

Cross-int. 76. What is the meaning of these letters and figures, 
“M. No. 20,M.C. 13 L.,” on Exhibit Complainants’ Cutter,and “ No. 
16. M.C. R. L.,” on Exhibit Defendants’ Cutter? 

Ans. This “ M.” before the number I don’t know anything about ; 
“No. 20” is the size, in width, of the bed; “ M. C.” is medium con- 
41—363 
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with either of these three tools—Exhibits Dunham Edge Trimmer, 
Snell & Atherton Cutter, Mann’s E rige Cutter? 

Ans. The equivalent to the guard on the rotary cutter is found in 
the beveling on the outer side of the lip of these three exhibits. 
These tools being used with a very slow motion, the beveling an- 
swers the same purpose as the disk in the rotary cutter. 


(Adjourned.) 


Boston, September 4, 1882. 
Direct examination resumed: 


Int. 86. Please examine your answers to cross-interrogatories 65, 
66, and 67 and state whether or not in the practical use of the Dun- 
ham edge-cutter by varying the position of the handle and conse- 
quently the relative positions of the face of the cutter and of whe 
sole edge the removable piece or guard in front of the edge-cutter 
would serve at times as the guard or gauge, while at other times the 
outer or peripheral surface back of the cutting edge would serve as 
the gauge or guard in the same manner as each tooth in both com- 
plainants’ and defendants’ cutters serves as the guard for the suc- 
ceeding tooth. 


(Objected to as leading.) 


Ans. They would so operate. 

Int. 87. Please state what constitutes the guard or gauge to deter- 
mine the depth of cut in both Complainants’ and Defendants’ Ex- 
hibits Rotary Ridge Cutters. 

Ans. Each tooth isa guard for the following tooth, and the width 
of space between the teeth and the clearance on the Lop of the tooth 
assists In determining the depth of the cut. 

Int. 88S. How differently, if at all, is the depth of cut determined 
when using the Exhibit Snell & Atherton Cutter than when using 

the complainants’ of defendants’ rotary cutters? 
boo Ans. There is no difference; both are the same. 

Int. 89. You have been inquired of in relation tothe mean- 
ing of certain marks and figures on Exhibits Complainants’ Cutter 
and Defendants’ Cutter. Please state whether the letters thereon 
indicate new or old and well-known names of parts of the cutter to 
which they refer. 

Ans. The names are old and well known, and the parts have 
been called by those names, to my knowledge, for the past twenty 
years. Shoemakers in ordering or in speaking of ditferent ridges 
or parts on hand planes and cutters have different terms for each 
part. a 
Int. 90. Please state whether or not cutters like Exhibits Dum- 
ham Edge Cutter and Snell & Atherton Cutter were made in vary- 
ing or graduated sizes. If so, tow long have they been so made” 

Ans. They were and are, and have ‘been, to my knowledge, the 
past twenty years. 

Int. 91. Please state the method, order, or system of such gradua- 


tion. 
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The graduation of the bed on a number 12 cutter would 


rom the lower corner of the bead to the lower corner of the 
ot ral lhe size of thr by vl Varics according 1o the width 


bed in most cases. ‘The. lip is measured from the bed to the 


y Ul pend, and is gra luated by some makers by 45ths 
| by others by 3Znds of an inch; and the same is 
beds. Some makers measure the lip from the top of the 
vraduate it inthe sameway. ‘The guard that cuts on the 
lve when having a sunken or, as sometimes 

ne! guard” 1s measured or graded by 48ths 


” Please state, if you know, whether edge-finishing tools 
Dunham Edge Cutter and Snell & Atherton Cutter 
of in obtaining various styles,’sizes, and forms 

which are made by both the defendant 


i Please state how this is done and your means of knowing 


\<e a general thing when selling an edge-trimmer to manu- 
rst thing is to find out just what styles and 
Cpuirs sand in most cases the outline o1 


1 


- t by planing small pieces ol leather or wood with 
nes that he uses in his lactory, and then we make 

came outline. All machines that are sold 
lance they send these pieces to me, and in a great 
ws they send us the hand plane that they are using to 


teers tie Zz 


1} i es-interrogatory SU you are inquired of as to the 
veral parts or members of the two eutters Exhibits 
(‘otter and Defendants Cutter Please examine the 


lige Cutter and Snell & Atherton Edge Cutter 
mu 6find therein what is known and ealled 
ke or similar to that shown in said first-named 
| ithe sam 
>. Please state in the same connection whether you find a 
1 +] head.” 
Please state in the same connection whether you find the 
| d 
e stint 1} thie same connection whether you find 
mnnel guard.” 
; 7 af eee Oe ” 
St) is is called thr plain channel. 
Ss .~ state whether the small angle on the channel 
— » * Mreneh ” a, l has bee 
1K ol rene Chiat die mis Deen 
fore in edge-finishing tools > and, if so, how 
= Teeny tmmonty used, more or less, for the past fifteen 


- 
tain knowledge. 
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Int. 98. Please examine Complainants’ Exhibit Tayman Patent, 
dated Mareh 11, 1873; Defendants’ Exhibits Bolling Patent, dated 
July 3,1877; Busell Patent 1, dated Mareh 13, 1877: Busell Pat- 
ent 2, dated May 21, 1878, and leiters patent No. 157,476, issued to 
James C. Knights Dee. 8, 1874 (now put in evidence and marked 
“ Defendants’ Exhibit Knights’ Patent, E. H., sp’l ex’r”), and state 
whether you find in any of said patents a rand guide or guard; and, 
if so, state in which of the exhibits you find the same. 

Ans. I find a rand guide or guard in the whole of them 
441 = and revolving in all except said: Busell patent No. 2, in which 
patent it is stationary. 


Reecross-examination : 


Cross-int. 99..Do vou know of any tool for trimming the edges 
of boot and shoe soles which you do not believe to be substantially 
the same as the tool described and claimed in the complainants’ 
patent ? 

Ans. I do. 

Cross-int. 100. Please describe it. 

Ans. It was a common knife, ground on both sides, with a rand 
guide to prevent the end from cutting the upper. 

Cross-int. 101. Do you know of any other tool for trimming sole 
edges which you do not believe to be substantially the same as the 
tool described and claimed tn the complainants’ patent ? 

Ans. I don’t. 

Cross-int. 102. Did vov ever see this tool. Exhibit Thompson 
Rand and Sole Edge Trimmer, in vse? If so, what prevented the 
cutter, in the form of the sliding coliar, from taking too much off 
from the bottom of the sole’ : 

Ans. I have seen it in use. The cutting edges didn’t have so 
much clearance, and it had a very light spring; this is a heavy 
spring. 

Cross-int. 103. Was that tool, the Thompson rand and sole-edge 
trimmer, ever used practically in the manufacture of boots and 
shoes, to your knowledge ? 

Ans. It was to a certain extent, but the sleeve was set rigid so it 
would not slide. Then it was used with a plain rand knife in the 
end, with the sleeve vielding, with the stop set for certain thick- 
nesses: and the result of it was to cut a uniform thickness on the 
fore part of the edge, in front of the shank, and the sleeve would ride 
against the bottom of the shank and take the feather off. At that 
time it was thought a great deal of. 

Cross-int. 104. What turned out to be the practical objections to 
that tool, that you know of? | 

Ans. On or about that time David Whittemore and the complain- 
ant company joined hands and ‘stopped the sale of the machines 
and introduced their own. 

Cross-int. 105. Do vou know of any practical disadvantages in 

that tool, whether in relation to the manufacture or use? 
44? Ans. It wasn’t so good for all classes of work as some other 
tools. 
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Exhibits Snell & Atherton Cutter and Mann’s Edge Cutter—are the 
sume thing substantially as the rotary cutter for trimming sole 
edges described in complainants’ patent ? 

Ans. Yes; I do think they are substantially the same. 

Cross-int. 115. I suppose you agree with me that this tool—Brown 
patent gear-cutter—has neither the rand lip, the bead, the bed, or 
channel guard. Am I right? 


(Objected to,as the question embraces an element, to wit, the bead, 
which constitutes no essential part of the patent in controversy.) 


Ans. I don’t see any in this cutter, Brown patent gear-cutter. 

Cross-int. 116. Please answer the same question as to Exhibits 
Brown and Sharpe Milling Cutter 1 and 2 and Colt’s Armory Cutter. 

Ans. Brown & Sharpe milling-cutter No. 2 has a coneaved bed ; 
Brown & Sharpe milling-cutter No. 1 has a flat bed on one edge; 
Colt’s armory cutter has a concave bed, a lip, and channel guard. 

Cross-int. 117. Why are the teeth which you have just called a 
lip, in Colt’s armory cutter, backed off on the sides, instead of being 
flat on the sides, as in Exhibits Complainants’ and Defendants’ Cut- 
ters? 

Ans. I think likely it was intended to cut; if it wasn’t, they prob- 
ably wouldn't have backed it off that way. 

Cross-int. 118. Do you believe that that cutter, Exhibit Colt’s 
Armory Cutter, was intended for trimming sole edges? 

Ans. | don’t think it was. 

Cross-int. 119. Can vou tell from inspection of that exhibit— 
444 Colt’s armory cutter—just what shape it would mill or just 
what the outline of the cutting edge of each tooth is ? 

Ans. The top surface would cut a round bead; the flat, square 
bed on one side of it, and what I would call a lip, would cut a deep, 
narrow groove. That is what the cutter was probably intended to 
do, but with a rand guide or disk on the side the lip 1s on it would 
cut one of the well-known styles of shoe edges. 

Cross-int. 120. And what style do you think that is—how is it 
called ? 

Ans. It would cut a light, full, round edge. 

SAMUEL N. CORTHELL. 


Attest: EUGENE HUMPHREY, 


Special Eramine xr 


Deposition of Frank M. Stevens. 
Boston, August 28, 1882. 


Direct examination by TL. W. PORTER, Esq., of counsel for 
defendants: 
Int. 1. Please state your name, age, residence, and occupation. 
Ans. Frank M. Stevens; age, 35; Boston; machinist. 
Int. 2. Are vou familiar with the manufacture of rotary cutters ; 
and, if so, how long have you been familiar with thesame? And 
state what experience you have had therewith, if any. 
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ne Hin, and have be 1 about SIX years. My experience first af 
1 molded cutter, in August, 1878. I made a rotary cutter 
experitnent at that time. | made one some time after that, 

eral months, my second one, and, finally, 1 made a third one 
SrHOrtiy after that: since then | have been making cutters all the 
drayye 

Int. 3. For whom are you now making such cutters? 

Ans. The Corthell Manufacturing Company. 

Int. 4. Please examine the cutter now shown you, marked “ Com- 
pluinants’ Exhibit Defendants’ Cutter,” and state when you first 

saw a cutter like it, who made it,and for whom it was made. < 
145 Ans. The first cutter that | ever saw like that was in Aa- 
gust, 1Sas | made it for Samuel N. Corthell. 

Int. 5. Did you ever at any time make any cutters for trimming 
shoe-sole edges wll ‘ly were for or intended for (). Wi Noble t And, 
if so, please state when and where you made the same. 

Ans. | bade cutters for Q. S. Noble in the fall of IS78 or winter: 
about that. I made a rotary cutter for him for trimming the edges 
of shoes 

int. 6. Please examine the pritent granted to W..D. Oreutt Mareh 
1 ISSl, and mat ked ** ¢ omplainants: lexhibit Complainants’ Patent,” 
and state the use o1 object of the ridge “1” on the cutter therein 
shown, thie ridge Z ulid the edge te” 

\ns. The object of ridge “1” is for taking out the rand, ridge 

Z Is tor ft iking th) channel off the shoe bottom. “¢” is for con- 
eaving the bed of the edge; the other ridge 2 is for continuing that - 
bev 

Int. 7. Please state wher inv if at all, the cutter made by you for O. 
I, Noble, as stated by Vou, differed from the cutter shown in the 
coms lainants pater 

Ans. There is no difference in the cutter, I will say, except there 
might be more or less blades inserted. 

Int. 5. Were you at the time you made the cutter for Noble in 

sithess for Vours lf: uicl, if not, in whose employ ‘were you t 

Lns. | wasnt in business for myself, but in the employ of David 
\\ bern 

lut.% Did you make any other cutter which was intended for 
Mr. Noble: and,if'so, how did it differ, ifat all, from the first cutter 

made for lim”? 
the second cutter | made for him, there was no difference, Se 
except in the number ol blades inserted. 

lv. When did you make the second cutter for Noble, as just 

| by you 4 state as nearly aus VOU can. 

\ns. It was in the fall of 1S7S. 

t 1 | Lr you familiar with the cutter shown aud deseribed in 
United States patent No, 207,505, granted to Samuel N. Corthell Aug. 


27. ISTS, and do you know who first constructed sueh cutters ? 


146 Patent now put in evidence and marked “ Defendants’ 
exhibit Corthell Patent, 1878, BE. H., sp'l ex'r.”’) 
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Ans. I am familiar with this cutter—Samuel N. Corthell’s. Iam 
the first one that made this cutter for Samuel N. Corthell. 

Int. 12. Did you have any conversation with O. L. Noble at or 
about the time you made the first cutter for him, as stated, in rela- 
tion to the Corthell cutter or any changes in the same; and, if so, 

Vhat was the subject of the conversation, and what did it result in, 
if anvthing? 

Ans. I had a conversation with O. L. Noble in regard to the Cor- 
theil cutter. I made some suggestion of turning the blade the other 
side up—the molded surface up. ‘The result was that I made the 
cutter as suggested, 

Int. 13. What was the cutter that you made in accordance 
with the suggestions, as just stated by you? Please describe it, 
and also describe as definitely as you can the method of its con- 
struction. 

Ans. It was a molded surface cutter corresponding with figures 
“1,” “2.” and letter “ec” of Oreutt’s patent (complainants’ patent). 
It was an inserted blade, the blade molded on its surface, and then 
set in on a different angle to give it clearance. 

Int. 14. Do you or not know whether O. L. Noble had a cutter 
like the Oreutt cutter made by some person besides yourself between 
the times when you made the first and second cutters for him, as 
stated? And, if so, please state how you know the same. 

Ans. There was one cutter made between the times by somebody 
not familiar to me—about the time between the times | made the 
two: made, | Suppose, by somebody on Charlestown street, nuth- 
ber 36. I know it by a cutter brought in and shown to me by Mr. 
Noble. The conversation was whether we should put in more or 
less blades. 

Int. 15. Do you know whether said Noble, ‘at the time you made 
the first and second cutters for him, was acting as the agent of the 
Busell Trimmer Co.? And, if so, please state. 

Ans. Ile was acting as agent of the Busell Tritnmer Company. 

Int. 16. After you “made the first cutter for Noble, as stated by 
you,did you have any conversation with him in relation to the opera- 
tion of the cutter, whether it was satisfactory or not; and,ifso, what 

did he say < : 
447 Ans. He said the cutter—he hadn't given it a thorough 
trial, but it worked very beautiful. 

[nt. 17. After you had made the two cutters for Noble, as you 
have stated, where did he procure similar cutter for use, and did 
you have any conversation with him in relation to such subsequent 
cutters? And, if so, state its substance. 

Ans. The next cutters that I saw of that description came from 
Brown «& Sharpe’s; the conversation on the cutter was why they 
were made at Brown & Sharpe’s. The answer to that was because 
they held the patents on the method of backing off the cutters. 

Int. 18. Who made the answer in rel: ation to the backing off of 
the cutters, as stated in your lastanswer? And state, as nearly as you 
can, the date of the same. 

Ans. Mr. Noble; it was along in the spring, I think, of 1879. 
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nt. 19. Please state,as nearly as you can, the date when yo ide 
mrst cuttel for \lr. Noble. us heretofore stated by you, 

\ns. The first euntter was made in October or November of 1878. 
Int. 20. Please examine the thing now shown to you, marked 


Det wits’ Exhibit Thompson Rand and Sole Edgé Trimmer, E. 
H., <r,’ and state whether you have seen the sime or others 


| nd, if so, when first, as nearly as you ean, and where. 

Ans. When I first saw this sole edge and rand trimmer it was In 
the spring of IS7S, at David Whittemore’s factory, at Wollaston. 

fnt. 21. What was being done, if anything, with the cutter you 


(os. It was being constructed. 


int. 2”. By whom and for whom | 
for either Corthell or Thompson; -I couldn't say 


int. 25. What is the object or use of the cutter inserted in the 
‘ t the outer end of the exhibit? ; 
for trimraing out the r. id and moulding the bead on | 


What isthe object of the sliding collar having the toothed 


iming the surface on the bottom of éhe sole of the 
» Do you know whether, at or about: the time you 
ich eutters, similar ones were made and idapted 
t toothed sliding collar at any dpsired distance 
tte) the thickness of sole might require ? | 
ii | do know that they were so made. 
mn by J. E. Maynaprer, Esq.; of counsel for r 
é When | you leave the employ of David Whitte- | 
sport? 4 ISSO) b 
\\ : . j a°, 1] ’ ’ . > 4 ‘L f “ } ¥ (? ‘ |] 
Z hen di you commence work for the orth i 
ul 9 : 
ae ’ 
ay Vieanse referto youl twelfth answer and state whether » 
referred to as made by you Was the first cutter 
Mr. Noble, referred to in vour fifth answer 
wus the first cutter. 
Do ' l recoliect making one or mf * cullers for 
\I r Exhibit Corthell Patent, 1878 ? 
} :, ] » Be » ae” Gone : ) 
do you recollect making for hin‘ 
\nd when was the first Corthell cutter made by you 
rio voul jel Mi recollection ? 
: ( (I | 
whether it was before or after you 
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made the first one referred to in your fifth answer, or are the cutters 
referred to in your fifth answer these two Corthell cutters? 


(Objected to as being neither logical or intelligible.) 


Ans. I made those cutters—the Corthell cutters—before I made 

the two referred to in the Sth answer. 
Redirect: 

Int. 35. Do you or not renember of making, some time in the 
summer of 1875, cutters like the Exhibit Corthell Cutter, with a 
rand knife or cutter inserted in the end, so fas to take out the 

rand? 
14° Ans. J] do remember makine them. 
Recross : 

Cross-int. 4. Do you think that this eutter, Exhibit Thompson 
Rand & Sole Edge Trimmer, is substantially like the cutter described 
In complainants’ patent when the sliding toothed collar is fixed in 
position v4 

Ans I do 

‘RANK M. STEVENS. 

Attest: EUGENE HUMPHREY, 


Spe cial Lraminer. 


Deposition of Jacob B. Mann. 
DOSTON, Aug. 31, 1882. 


Direct examination by T. W. Porter, Esq., of counsel for 
defendants : 


Int. 1. What is your name, age, residence, and occupation ? 

Ans. Jacob B. Mann; 65; Brockton; shoé-tool maker. 

Int. 2. How long have you been engaged in the manufacture of 
shoe tools, and at what place or places* 

Ans. Well, forty-three years and a little more. First in North 
Bridgewater, then in Stoughton, next in East Bridgewater, and last 
in Brockton. 

Int. 3. Please examine the too! now shown you and state whether 
— have heretofore seen the same or tools like it; and, if so, when 
first, by whom they were made, if you know, and for what purpose 
they are used. 

Ans. I have seen them before; I should say prior to 1875. I 
made the first one Lever saw. It is used to round the cork sole. 
This part of my answer has rc‘erence to the half-round formed di- 
rectly with the shank. 


(Counsel for defendants here puts in evidence the tool shown the 
witness and marked “ Defendants’ Exhibit Mann’s Edge Cutter.”) 


Int. 4. Were or not these exhibit cutters made by others besides 
yourself; and, if so, by whom, and were they or not used by boot 
and shoe manufacturers for trimming sole edges? 
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I might say various styles, perhaps. I will say that of course this 
cannot be adapted to the various styles, but this kind of tool may. 

Int. 14. Please examine the teeth in the exhibit and state whether, 
in your judgment, they are provided with clearance, and state how 
that clearance was produced. 

Ans. I think the forward teeth are provided with clearance, and 
it is produced by bending the teeth back. 

Int. 15. Please examine the exhibit now shown you, marked 
“Dunham Edge Cutter Exhibit, . H., N. P.,” and (re-marked) “ De- 
fendants’ Exhibit Dunham Edge Cutter,” and state whether you are 
familiar with the same or similar cutters; and, if so, for how longa 
time have you known them? 

Ans. Well, I am familiar with this thing—these cutters—and 
have known them for twenty-five or thirty years. 


(Counsel for defendants here puts in evidence Patent Office copy 
of drawing of letters patent number 15176, issued to I. A. Dun- 
ham June 24, 1856, for shoe-edge plane, and marked “ Defendants’ 
Exhibit Dunham’s Patent Drawing, I. H., sp'l ex’r.”) 


Int. 16. Please state, if you know, as nearly as you can the ex- 
tent to which the Dunham edge-cutter was made, sold, and used. 

Ans. Well, I should say it was extensively used throughout the 
United States and probably in foreign countries. 

Int. 17. By whom and where was it made? 
452 Ans. By Snell and Atherton, at North Bridgewater, now 
Brockton. 

Int. 18. Please state whether or not this cutter is adapted to trim 
the rand or welt between the sole and upper, the edge of the sole, 
and the bottom of the sole near the edge so as to bring it to a uni- 
form thickness. 

Ans. It is or ean be made so by making the shape to correspond 
to the edge desired. , 

Int. 19. Is not the cutter now shown you adapted to trim the rand, 
the edge of the sole, and the bottom of the sole, as inquired in the 
preceding interrogatory, and to impart thereto its own exact shape ; 
and is not this cutter adapted to be formed to trim all desired styles 
of edges and thicknesses of soles? 

Ans. It is (in answer to the first clause of the question). It is 
(in answer to the last clause of the question), giving very nearly its 
own shape, of course. 

Int. 20. Please examine the rotary cutter now shown you, marked 
“ Complainants’ Exhibit Defendants’ Cutter,” and compare the same 
with the Exhibits Dunham Edge Cutter and Snell and Atherton 
Cutter, and state what points of resemblance, 1f any, vou find be- 
tween them and wherein they differ. 

Ans. The cutting I perceive to be on the same principle precisely. 
The differenee would be that one ts a section of a eirele and the 
other is a complete circle. ‘That is all the difference I can see. 
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a flat file, filing between those teeth on the main part of the tool. 

The row on the outer seection—ihe guard, properly speaking—is 
sharpened in the same way. 

14 Cross-int. 31. In using this tool—Mann’s edge-cutter—that 
row of teeth on the main part was nearest the upper of the 

shoe, and that row on the outer section nearest the bottom of the 

sole, wasn’t it? 

Ans. It was. 

Cross-int. 32. Please describe how you sharpen the inner section 
of Mann’s edge-cutter. 

Ans. It is in three sections. We take it and sharpen it with a 
flat file on top. 

Cross-int. 33. Are there three, four, or five cutting teeth in Exhibit 
Snell & Atherton Cutter, in your opinion? 

Ans. There appears to be four here. I have made them of va- 
rious numbers. ‘There may be any number. 

Cross-int. 54. In making tools of this kind---Exhibit Snell & 
Atherton Cutter—how did you get the curve on ‘':e metal and how 
did you then mold the molded edge, or were the urve and molded 
edge made at the same time and before the slots were cut between 
the teeth 2 

Ans. This edge is made and molded before the teeth are cut. 
The usual method is with cutters, and this (referring to the tool 
blank) swings on a center. 

Cross-int. 35. And after the edge is made and molded the slots 
are cut or milled and the teeth are bent back and a little sideways 
to give thie clearance to three of the teeth, but the large tooth at 
one end of the row is not bent or inoved in any way, and neither 
is thy triangular tooth at the other end of the row. Is this right, 
particularly as to the bending the teeth sideways when they are 
bent back ? 

Ans. I never knew them to be bent sideways. I never bent them 
sic Ways | don't notice that there are but two or three bent. 
| should say two or three are bent back. I don’t know whether the 
back tooth is bent back ornot. Idon’t see any reason why it should 
not be, as it forms a part of the cutter. I never bend the forward 
tooth, as that is the guard, 

Cross-int. 36. It seemed to me that it was practically impossible 
to bend back either of the three intermediate teeth without also 
bending them sideways, and also that it was practically impossible 
to bend back the outer cutting teeth at all without injuring the 


tool. lease reconsider this matter and state whether you still 
think I am wrong. 
155 Ans. I still think vou are wrong. This is heated when it 


s bent, and is quite soft, and requires to be bent but little. 
Inli to See how if could bend sideways. 

Cross-int. 37. I now see that we don’t mean the same thing by 
bending sideways. WhatI meant to say was that the extreme outer 
end of the tooth would bend back more on the side where the slot 
is longest; and it seems to me clear, from inspection of the tool, 
that that has in fact taken place. With this explanation of what I 
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Ans. Well, the sizes range froin No. 1 to No. 48. I think I have 
made them from less than one thirty-second up to seven-eighths of 
an inch. : 

Int. 47. Were or not these various cutters made with various out- 
lines of edges, as the styles of the outlines of the sole edges were 
changed by manufacturers ? 

Ans. ‘They were. 

Recross-examination: | 

Cross-int. 48. Did you ever read the complainants’ patent? 

Ans. Don’t know that I ever did fully. I just saw and read the 
claim—lI think that was the one—here to-day. 

Cross-int. 49. What experience, if any, have you had in the man- 
ufacture or use of rotary cutters for trimming the sole edges? 


Ans. None. 


(Witness explains, with reference to the Brown patent cut- 
157 ~—s ter, that he finds a freeing on the sides of the teeth the same 
as are the teeth ip Complainants exhibit Defendants’ Cutter.) 


JACOB B. MANN, 
Attest: EUGENE HUMPHREY, 


Spe Cc ial Ex a?tit ier. 


Deposition of Allister S. Jones. 


Boston, Aug. 31, 1882. 


Direct examination by T. W. Porrer, Esq., of counsel for de- 
fendants: 


Int. 1. What is your name, age, residence, and: occupation ? 

Ans. Allister 8. Jones; twenty-eight; Boston ; salesman of edge- 
trimmers. 

Int. 2. Are you acquainted with the business of trimming the 
edges of boot and shoe soles with rotary cutters? 

Ans. Yes 

Int. 3. In what place or places have you been engaged in that 
business, and for how long a time’? 

Aus. I have worked for A. R. Jones & Co. about three years trim- 
ming sole edges at 280 East Dover street, boston, Mass. 

Int. 4. State whether you have here tofore used in trimming boot 
and shoe sole edges the machine known as the Busell edge-trimmer, 
having a hollow ‘shaft and a small shaft arranged within such hol- 
low shaft, a rotary edge cutter or trimmer, and an adjustable rand- 
trimmer. And, if so, when did you first usesuch trimmer and how 
long did you use it? 

Ans. I have; about three years ago. How long I cannot say ex- 
actly ; I should judge about three or four months. 

Int. 5. Could you or not with that machine trim at the same time 
or at one operation both the edge of the sole and the rand between 
the sole and upper? 

Ans. I could. 

43—365 


ri PrsELT TRIMMER COMPANY ET AL. VS. 


Lac i seen the Busell machine, such as-you used, in use 
1 used it vourself; and, if so, how long a time 
before you used it? 


° } 
it used, perhaps, about a week before I 


present so-called Busell trimming ma- 

busell Trimmer Company in use; and, 

Lue ohne how shown ‘to you, marked 

| bit Complainants’ Cutter, E. H., sp’l ex’r,” and 


th the Busell machine, having such a 
I land trim the sole edge at the same Lime, 
practice to first cut ont the rand with 


i 

the sol edge with the rotary 
‘% . ; 4 ; ] ; ] : T 
ver to first branch of the question) il 


practice to first cut out the rand with a 


-ealled Corthel! edge-trimminge ma- 
LWO j rbors. one above the other. on enarry- 
j (pL Piel Lia ede “-CuiLter r And, lt SO, 


' » tie Fang and Live Cups Cilil bye 


the ed an be frimmed with 


y J. bk. Maynapier, esq , of counsel for 

What sorts of machines have vou used for trimming 
('o. du iit the last thre years r; 

lve-trimmer, Corthell edye-trimmer, and 

itis the Cote or Whittemore trimmer ; 


| eutter, Exhibit Defendants’ Cutter, the same 
‘4 (orth 1] machine 
I 1} tha i} machine. 
\\ re work dk by these ridges on that side 
to the rand guide when in use ? 
s the upper edge 
What you mean is, | suppose, it cuts off a part of 
e next the “upper ” of the shoe? 
part 


' What a 2 rt) believe to be the rand of al shoe: 
| +) 
so1e NeXt to tiie Lippe P| 


iS irom the outer edge ol the svle to the 


| Won t vou think it all right to eall those ridges on 
hare next the rand guide whe ih ih Use, a 
r rand knife, or some equivalent term’? If not, 


al legge 


Rg 


A fle ca 


288 pe a 
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Ans. I suppose you may call it anything you choose, but it does 
not take out the rand, consequently, I think, ought not to be called 
a rand-cutter. I have no special name for them. 

Cross-int. 16. As I understand your testimony, you have already 
said these ridges did cut out a portion of the rand, but your last 
answer seems to contradict this. Please state whether they cut out 
a portion of the rand or not, and also whether they cut out anything 
else but the rand. 

Ans. They take out a slight portion of the upper edge, but not 
the whole rand. They don’t cut anything else that I know of, not 
if you use the machine with care. 

Cross-int. 17. By whom are you now employed as salesman of 
edge-trimmers ? 

Ans. The Corthell Manufacturing Company. 

Cross-int. 18. How long have you been so employed ? 

Ans. Since the middle of May last. 

Cross-int. 19. What is the meaning of these figures and letters: 
“M. No. 20, M.C. 13 L.,” on Exhibit Complainants’ Cutter, and “ No. 
16, M. C. R. L., on Exhibit Defendants’ Cutter? 

Ans. The “ No. 20” refers to the thickness of edge which it trims 
or size; “M. C.” is medium convex, and “14 L.” refers to this part of 
the cutter that comes’next to the rand guard, the “lip.” The first 
“M..” I do not know what it refers to. No. 16 refers to the size or 
thickness of the edge; “M.C.” medium convex. “ R. L.,” I never 
knew what it did mean. 


Redirect : 
Int. 20. You have been questioned ii: relation to the operation of 
the small projections next to the rand guide on Exhibit De- 
460  fendants’ Cutter. Now, whether the main body of the rand 
is first taken out with the hand tool or with a separate rotary 
cutter, as in the Corthell machine, is or not the operation of said 
small projections to impart a uniform bevel or mold to the rand by 
slightly cutting away the higher projections left them by the pre- 
ceding tool ? 

Ans. The main body of the rand is taken out by a hand tool. 
This projection on the cutter is to remove any slight roughness and 
bevel uniformly the outer edge of the rand. 

(Counsel for defendants here puts in evidence copies of United 
States letters patent No. 188,357, issued to J. H. Busel! March 13, 
1877, reissue No. 8239, dated May 21, 1878, and No, 210,006, dated 
November 19, 1878, and marked “ Defendants’ Exhibit Busell Pat- 
ent 1, Busell Patent 2, and Busell Patent 3, E. H., sp’l ex’r.”) 

| ALLISTER 8. JONES, 

Attest: EUGENE HUMPHREY, 3 

Special Lcaminer. 


(Adjourned.) 
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Deposition of Jacob P. Thompson. 


Boston, September 2, 1882. 


Direct examination by T. W. Porter, Esq., of counsel for 
defendants: 


Int. 1. What is your name, age, residence, and occupation ? 
Aus. Jacob P. Thompson; 40; Brockton ; shoemaker. 
[ut. 2. How long have vou followed the business of shoe manu- 


ins. Thirty vears. ) 

int. 3. Are vou familiar with the edge-trimming machine known 

as the Busell machine, in which are used a hollow arbor having an 
ive-trimming cutter, a flexible spindle arranged inside the hollow 

irbor, and a rand-cutter arranged on the spindle? 

Ans. ) Ir ‘ 

Int. 4. [low long have vou known it, and where? 

(ns. Four years; in different places—Brockton, Marlboro’, and 

Worcester 


I Int. 5. Ilave you used them in your own factory; and, if 
how long 
(ns. Three vears 
Int. 6. To what extent will these machines trim the edge of the 
eole and eut ont the rand, at the same time? 
\ns. To a very small extent, so far as my experience has been 
a ens 


int. 7. Have vou heretofore used the edge-trimming machine 
known as the Bolling machine; and, if so, how long have you 
lit and whether you are using it at the present time at your 


ins. | should judge I had used that about six months or a 
ir, between six months and a year; am not using it at the pres- 
Int. S Are you using at the present time at your factory the 

Busell machine which has been injuired about? 


Ans. Yes, si 
Int. % Hlave vou used and are you now using at your factory the 
| Busell machine, having cutters like that now shown you 


and marked “ Defendants’ Exhibit Complainants’ Cutter ?” 

\ns. Yes, si 

Int. 10. Is it practical and do you cut the rand with these cut- 
ters; and, if not, how do you cut the rand ? 


\ns. No, sir; we have a knife that we use by hand, calied a rand 
knife 

Int. 11. Hlow many shoes do you manufacture when running at 
your foll capacity, and do you cut the rand from all, as: you have 
@ rtedl not. what ort jan} do you so cul by hand * ? 


\ns. Well, from eighty to one hundred cases, twenty- four pair 
Cases, per dav We cut the whole of them by hi; und, 
Int. 12. Please state in what places you have seen machines in 


inte call 
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operation having the solid cutter last inquired about, and whether 
you ever saw the rand cut entirely by such cutters. 

Ans. Brockton and South Abington. No, sir. 

Int. 13. Is it practical to trim the edge and cut the rand at one 
operation with these cutters, in your opinion, based upon your ex- 
perience ? 

Ans. I never.saw it done. I should say not. 

Int. 14. When did you first, if at all, see or know of edge- 
462 trimming machines having the sole-edge cutter upon one 
arbor and the rand-cutter upon another arbor, both in the 

same machine ? 

Ans. I never saw one till about a year ago. 

Int. 15. When did you first see a rand-cutter without the edge- 
cutter mounted upon a rotary shaft or arbor? 

Ans. About three years and a half ago. 

Int. 16. Please state, if you know, who made it or was using it. 

Ans. Samuel N. Corthell made it. 

Int. 17. Have you ever seen or known any rotary machine which 
would cut a rand in good, practical shape, except such as have the 
rand-cutter mounted upon a shaft or arbor separate from or with- 
out the edge-cutter ? 

Ans. No, sir. 

Int. 18. Are you familiar with edge-trimming tools like those 
now shown you, marked “ De fendants’ Exhibits Dunham Edge 
Cutter and Snell and Atherton Cutter,” and with the use or opera- 
tion of the same ? 

Ans. Yes, sir. 

Int. 19. Please state whether or t.ot these tools areas wel! adapted 
to trim the sole edge and take out the rand at the same operation 
as the complainants’ cutter which as been shown you—that is, what 
is the comparative efficiency of the several cutters for the purpose 
stated ? 

Ans. Well, I don’t see any difference; one will do just as well as 
the other. 


Cross-examination by J. Ek. Maynapier, Esq., of counsel tor 
complainants: 


Cross-int. 20. What part of the sole is cut by the ridges on these 
two cutters, Exhibits Defendants’ Cutter and Complainants’ Cutter, 
which are next the rand guide when the cutters are in use? 

Ans. Well, all that I ever see them cut is what the knife jams 
over. It jains over a little feather, and this rand knife causes it to 
take that feather off. 

Cross-int. 21. Have you ever used the trimmer called the Corthell 
trimmer? 

Ans. Yes, sir. 
465 Cross-int. 22. And how long have you used them ? 

Ans. Have never had much experience, but have trimmed 
several cases with them. They are not used in the factory where I 
work. 


AZ riie— BUSELL TRIMMER COMPANY ET AL. VS. 

Cross-int. 22. Did you have anything to do with the ‘getting up of 
this tool, Exhibit Thompson Rand and Sole Edge Trimmer? 

\ns. Yes, sir 

Cross-int. 24. Do you think*there is no substantial difference be- 
tween Exhibit Thompson Rand and Sole Edge Trimmer and Exhibit 
(‘omplainants’ Cutter ? 

\ ns. NO creat 'fferenee: no. ‘ 

Cross-int. 25. What is the purpose for which you designed the 
emall piece of steel, which is in the groove across one face of the 
maller retary cutter, in Exhibit Thompson Rand and Sole Edge 
(utter ” . 

\ns. To take out the rand. : 

JACOB P. THOMPSON. 

\t EUGENE HUMPHREY, 

Special Lraminer. 
Depo ion of William J. Martland. 
l}e STON, Seplem/e r  # 1882. 
Direct examination by ‘T. W. Porrer, Esq., of counsel for 
| Please = te your name, age, residence, and occupation. 

\ William Martland; 51; Broekton; shoe-tool manu- 

» Tlow lone have you been engaged in the business of man- 

r shoe tools, or how long have you worked at that business 
pacity © ' 

ins. Have worked at it twenty-nine years; have. been en- 

manufacturing, as part owner in the business, about twelve 
| \re vou familiar with the tool now shown you, marked 
Ly chibit Dunham Edge Cutter; and, if soz how long 
u whit and what have been your means of knowing it? 
' | am: twenty-nine years. I have made them twenty-nine 
ind until 1871 or 1872, before we stopped making 
Int. 4. Please examine the tools now shown yoa, marked 
respectively Defendants’ Exhibit Snell & Atherton Cutter and 
re Exhibit Snell & Atherton Cutter No. 2,and state whether 
ir with the same; and, if so, how long you have been 
i! ny the same and your means of knowing them. 
un. t-tmade some of them twenty-nine years ago. 
on endants here put in evidence the toal marked 
i Exhibit Snell & Atherton Cutter No. 2, E. H., sp’ 
lo what extent have tools like these exhibits been man- 
i during the past twenty-nine years and are they being 
. nufaetured ; and, if so, by whom 7? 
\ Well, a few bundred. The Dunham shoe plane soon ran 
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those out; none been manufactured for twenty-five years that I 
know of, 

int. 6. Were these exhibits, Snell & Atherton cutters, provided 
with clearance of the teeth ; and, if so, how did you give them such 
clearance ? 

Ans. They were; used to take a little piece of steel after we got 
ready to harden them, a little steel lever similar to a screw-driver, 
only we didn’t taper the end similar to a serew-driver, and with it 
sprung the teeth back a little, so as to make the front of the tooth a 
little higher than the back of it, a very little, just enough to show 
it, so as to give it a cut. 

Int. 7. Were or not these Exhibits Snell & Atherton Cutters, 
when first made, twenty-nine years ago, as stated by you, molded 
across the entire face of the teeth like these exhibits ? 

Ans. Well, these were both made before more than twenty-nine 
years ago. Yes; they were, and a great many different styles, too. 

Int. 8. Please state how, as nearly as vou can, how great a variety 
of styles or forms of outline these cutters were made, as just tated 
by you. 

Ans. Fifty or a hundred different varieties, sure. 

Int. 9. To what extent or variety of styles and patterns have tools 
similar to the Exhibit Dunham Edge Cutter been manufactured 
aud sold? 

Ans. Fifty or a hundred different styles of those. 
465 Int. 10. Please state as nearly as you can the average yearly 
production and sale of tools like this Exhibit Dunham Edge 
Cutter. 

Ans. About four thousand a year, I should think. 

Int. 11. Are you familiar with the tool now shown you, marked 
* Defendants’ Exhibit Hazard’s Improved Dunham Edge Cutter, E. 
H., spl ex’r” (now marked and put in evidence by counsel for de- 
fendants)? And, if so, state how long you have known it and to 
what extent have they been made and sold. 

Ans. Lam. They have been sold some three or four thousand a 
year. They reblade about twenty-five lhuudred a year, which takes off 
the sales of new ones; commenced manufacturing and selling them 
in 1870, the same year we got the patent on then I think it was 
about March when I made the first one of them. 

Int. 12. What are the facilities for sharpening jis Hazard tool ? 
Please explain it. 

Ans. We take out the screw next to the handle and tip the 
blade back, so as to put it ona grindstone or emery wheel. 

[nt. 13. How were the teeth in tools like Exhibits Snell & Ather- 
ton, Snell & Atherton No. 2, and Dunham Edge Cutter sharpened ? 

Ans. We sharpened with a thin file on the front of the teeth ; 
never touched the molded edge. 

Int. 14. Please examine the twa exhibits, Snell & Atherton Cut- 
ters, and state, if you know, why one is beveled on the side next to 
the lip and the other is not. 

Ans. That is done.by the man that files it; when he mills it 
down in a lathe, if he leaves one lip thick, after he gets the mold- 
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x edge all filled up, then he has to bevel it off to bring it nearly 
np toan edge. The Exhibit “ 2,” you will notice, he‘sawed down to 
a very thin lip, and consequently did not have to do any beveling ; 
“iways calculate to have them so as to give a little bevel, from gs to 
‘,: nothing very particular about that. 

Int. 15. Please examine the paper now shown you, marked De- 
fendant’s Exhibit Snell & Atherton’s Catalogue, and state whether 
you have-heretofore seen the same or others like it; and,if so, when 
first and your means of knowledge in relation to the same. 

Ans. I have, in S76. It was issued by the firm of Snell & Ather- 
ton, and | was one of the firm at the time, and am now a member 

of that firm. 
Lit Int. 16. How extensively were these catalogues circulated 
by vour firm ” , 

Ans. Sent them to all the civilized countries where shoe tools are 
used and to every State in this country. 

Int. 17. At the time of issuing this catalogue, in 1876, as stated, 
were you rricanuisac turing shoe-edge finishing tools like or similar to 
the Dunham edge-cutter, adapted to form the several styles of shoe 
ecko s illustrated im this catalogue, and were you or not making at 
that time these edge tools, adapted to trim other styles of edge than 
those shown in this catalogue’? If so, state the extent of variety. 

\ns. We were; all styles they were using. It would be hard to 
tell the number of varieties; fifty to a hundred or more. 

fut. 1S. At the time of issuing this catalogue, in 1876, were or not 
veral styles of edge tools shown therein old and well known ; 
and, if so, how long, to your knowledge, had they been old and 
well known? 

Ans. They were; over twenty years. I made.all those styles 
nivse« if over twee rit live years clef), 

Int. 19% lad other catalogues having illustrations of styles of 
sole edges been issued before 1876; and, if so, by whom, if you 


\us. TP think ELS. Snell & Ce. issued some two or three years 
before we did. 

Int 20. Do vou know James IL. Busell, of the so-called Busell 
Trunmer Company: ifsoe, how long have you known lim? 

Ans I do: « me six or elolit Vours, ° 

Int. 21. Ilave vou ever bad any communication or interviews 
with him in relation to sole-edge trimmers or cutters? And, if so, 
please state what the substance of vour interview with him was ; 
what was said by either or both of you, 

ins. TL have. I gave him one of these Snell & Atherton cutters 
three or four vears ago. I showed him one of them and told him 
how we made them when we used to make them; showed him how 
we sprung back those teeth to give them the cut, and then he wanted 
to know if I would lend it to him a little while, and I Tet him have 
it and he has got it vet. 
Int. 22. Where did this interview take place ? 
Ans. In the shop at Snell & Atherton’s. 


<{ 
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467 Int. 25. Do you know O. L. Noble, of the Busell Trimmer 
Co.; and, if so, how long have you known him? 

Ans. I do; I should think four or five years. 

Int. 24. Have you ever had any interviews with him in relation 
to edge-trimmer cutters; and, if so, when first and where? 

Ans. I have; three or four years ago, | should say, in our shop, 
Snell & Atherton’s, at Brockton. 

Int. 25. Please state, as nearly as you can, the object of his being 
there, if he stated it, and what was said by either of you in relation 
to edge-cutters and what was done, if anything. Please answer as 
fully as you can. 

Ans. One object was to get some old blades off these planes (Haz- 
ard’s improved Dunham cutter). He wanted to get the different 
stvles and varieties, so he could use them for a tool to cut out 
their templates. I think that was what he called them. I gave 
him a lot of them, of different styles and forms; probably gave him 
fifty or more. 

Int. 26. Did he or not state, in substance, that he wished to ob- 
tain the blades of you, as you have stated, for the purpose of dupli- 
cating them in rotary cutters orto aid him in making rotary cutters 
of the same style? 

Ans. He did. 

Int. 27. Are you familiar with the use of rotary cutters for trim- 
ming boot and shoe sole edges, as practiced in shoe manufactories ? 
And, if so, please state your means of knowledge. 

Ans. No; Lam not much familiar with them. 

Int. 28. Are you familiar with the various styles of edges pro- 
duced by them, and does or not your business of manufactur- 
ing hand tools lead you to be familiar with the work performed by 
rotary cutters? 

Ans. I am; it does. 

Int. 29. Have you known or seen any different styles of boot or 
shoe edges produced by rotary cutters which were not old and well 
known long before the use of rotary cutters for that purpose? 

Ans. I have not. 

Int. 30. Please state, if you know, whether rotary cutters are 
used to any material extent for the purpose of trimming or cut- 
ting out the rand and trimming the sole edge at one and the same 

operation. 
468 Ans. I don’t know of any that are used for doing the same 
at one operation. 

Int. 31. Please state your means of knowledge upon this branch 
of the business. 

Ans. All I have seen used in Brockton have a man to take out 
the rand with a welt-trimmer—a hand tool—before it goes to the 
rotary machine. There may be some who don’t do it, but I never 
saw them. | 

Int. 32. Do you or not manufacture a hand tool for the express 
purpose of taking out the rand or welt; and, if so, to what extent do 
you make and sell the same—what number per year? 
~ Ans. I do; make some six or eight hundred dozen per year. 

44—363 


OA THE BUSELL TRIMMER COMPANY ET AL. VS. 


+ 


Int 
used in connection with the Busell rotary edge trimmers and for 
the purpose of cutting out the welt before subjecti: ig the shoe edge 
to the action of the rotarv cutter? Please state from your own 
knowledge and observation 


35. Su far as you know, are or not these hand welt or rand tools 


int. 54. Pleas tate in what mannufactories you have seen the 
hand-welt tool used connection with thi Busell trimmer. 

Ans. Have seen them in W. A. Hloward’s and some of the other 
shops—I forget which ones now-—in Brockton. 

Ni nm recess 


(‘ross-int. 835. Were or not the Exhibit Hand Tools which have 


, } ] » : 
been shov vou made both righis and lefts—that 1s, for use for both 
right-handed and left-handed persons ? 


Ans. We always made them both right and left handed. 

Int. 36. Please exainine the tool now shown you and marked “ De- 
fendants’ Exhibit Mann’s Edge Cutter” and state whether it Is a 
right or left hand cutter 


Ans This is a left hand c¢ ‘uLlLle r—that is, made to be sused by ale ft- 


Cross-examination waived; and counsel for compla!tnants objects 
to the entire deposition. as being wholly immaterial and irrelevant 
tO a ssue in th ise; and, in order to prevent any further waste 

f time (as he regards it), he here formally admits al ll and each one 
of the tools marked Exhibits “ Mann’s Edge Cutter,” “ Snell & Ather- 
ton Cutter” and “Snell & Atherton Cutter No. 2,” “ Dunham 
WO 8 =0kdge Cutter,” “ Hazard’s Improved Dunham Edge Cutter ’ 
wel | known wah the invention deseribed in 


thy patent etl ¢ ind te vives notice that he will object to any 
further evidence as to an\ Of. the exnibtts above named except such 
as 1 tend to show a substantia! identity or likeness between them 
na ti : ultel Ile also oileall s that exhibit Snell 
\ther f ati cue was well known to the trade, including the 
| the patentee Orcutt, before the invention 

is jualert 


WILLIAM J. MARTLAND. 
\ttest: EUGENE HUMPHREY, . 


Spo mae 7 


Deposition of Albert Leavitt 
Boston, Sépt. 8, 1882. 
rect examination by T. W. PORTER, sq., of counsel for de- 
Int. 1. What is your name, age, residence, and occupation ? 


tos. Albert Leavitt: 49: Boston: machinist 
ae here Lolore bes li in the employ 0) David W hitte- 


a Beng mn 
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more? And, if so, please state when you commenced and when you 
left off working for him. 

Ans. I have. I think it was 1876 1 went to work for him, and 
left off in 1880. | 

Int.5. Did you or not know of a certain arrangement or consoli- 
dation of interests between said Whittemore and the Busell Trim- 
mer Company in relation to the matter of boot and shoe edge trim- 
ming machines or interests therein ? 

Ans. I did. 

Int. 4. While you were working at Whittemore’s did you know 
anything in relation to Samuel N. Corthell’s inventing and making 
a cutter like that shown in his patent No. 207,595? And, if so, please 
state how early said cutters were nade—whether before or after his 
application for a patent. 

Ans. I knew that he made it in the spring of 1878. 
170 Int. 5. When was the arrangement made between Whitte- 
more and the Busell Company, as near as you can state? 

Ans. I think it was in the fall of 1877. 

Int. 6. Please state whether or not O. L. Noble, agent or manager 
of the Busell Trimmer Co., was in the habit of visiting Whittemore’s 
factory after the arrangement was made between Whittemore and 
the Busell Co.,and whether Whittemore was making edge-trimming 
machines which Noble was looking after. 

Ans. He was. 

Int. 7. Please state whether or not I. M. Stevens was at any time 

in the employ of Whittemore, and whether his services were placed 
at the disposal of O. L. Noble for the purpose of experimenting upon 
rotary cutters for trimming machines. If so, when was it,and how 
long were his services at the disposa. of suid Noble for that pur- 
pose ? 
Ans. He was in Mr. Whittemore’s employ, and worked under Mr. 
Noble’s instructions, experimenting and doing whatever he required. 
It was in the spring of 1878, or along towards the first of the sum- 
mer—May or June; I don’t know which ; some six weeks. 

Int. 8. Did you have any conversation with O. L. Noble in rela- 
tion to rotary cutters for trimming boot and shoe soles? And, if so, 
please state when it was and where, and the conversation, or the sub- 
stance of it, 9s nearly as you can. 

Ans. I did. It was in March or April—early spring—of 1878, at 
the office in Mr. Whittemore’s factory. I suggested to Mr. Noble the 
idea of making a cutter after the brown & Sharpe cutter. I also 
spoke in regard to what effect the patent on the Brown & Sharpe 
cutter would have in regard to its use for boots and shoes or leather. 

Int. 9. What did Noble say or do, if anything, in connection with 
your suggestion ? 

Ans. I think he made me no answer, if my memory serves me 
right: but I was impressed with the lea that he took the suggestion. 

Int. 10. Was the cutter making or experimenting which had been 
going on at Whittemore’s for Noble, as agent of the Busell Trimmer 
Co., taken away from there ator about tne time of your making the 
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suggestion to Noble; and, if so, whether before or after you made 
the suggestion, or when ? 

i7 1 Ans. Noble’s experimenting was done afttr that: we were 
at work on the Corthell cutter at that time. 

Int. 11. Do vou know where the cutter makingsand ex periment- 
ing by Nobl was transferred to after it was taken from Whitte- 
mores? lf pam Ot ease state. i 

Ans. The « xp rimenting was taken to Warren Haskell’s,’ 36 
Charlestown street. The making of cutters was ca’rried to Brown & 
Sh) iTiwe = | 

Int 12. Please state, if vou know, whether William D. Oreutt was 
employed atthe plas ein Charlestown street where the experimenting 
was taken, as just stated by vou, at or about the time when the ex- 
perime nting was transferred there. | . 

Ans. I know by Mr. Noble; that is all the way I know; have 
heard him speak of it . 
int. 13. What did Noble say about his being there, or whose em- 
* Was ifl 

Ans. Well. in our general conversation togethér he would often 
speak to me about Oreutt’s experimenting for him on other work. 

Int. 14. Do vou recollect what kind of cutters, 1f any, were made 
hy Stevens for Noble while he was under Noble’s direction at Whit- 
temore’s factory ? 

Ans. Mr. Stevens worked directly under Mr. Noble’s instructions, 
and I could not deseribe the cutters that he made for him. 

Int. 15. Were vou not at that time foreman.of Whittemore’s 
factory. and | ng general charge of the work there ? 
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Cross-examination by J. E. Maynapter, Esq., of counsel for 


Cross-int. 16. Where do you work now, and how long have you 


rusty fT 
Ans. | business for myself at 271 Franklin street, in the 
Leavitt & Field, machinists; have been there one year and 
(ross > Can you now tell with certainty when you entered 
Ibe W hittemore’s employ—in what part of the vear 1876? 
Anes i} ma ond day of N Ve mn ber. - ' 
7s Cross-int. 18. And when did you leave his employ ? 
} | left this employ the last week In Septem ber, two 
; -int. 19 What class of work had you done before you went 
44 , , , — ~ * : 
3 > Gea ; 


y in Whittemore’s employ before; have been 
ral machine work for twenty-nine vears; 

) Ilad vou had any experience in any kind of inachines 

s before November 2, 1876?  Ifso, state generally 
chines were. 

7 ‘ a few of the Cote machines some four years before 

town street, the shop of the Shoe Machinery Co. 
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Cross-int. 21. Was that the whole of the experience you had had 
prior to Nov. 2, 1876, with machines relating to sole edges ? 

Ans. It was. 

Cross-int. 22. Please describe these Coté machines enough to give 
us a general idea of their construction and the work they were de- 
signed to do. 

Ans. Well, they were made on a frame designed by Louis Goddu, 
with ashaft running through the bottom of the base, standing parallel 
with one running through the head, the shaft in the head containing 
the rotary cutter. We made setters and trimmers both for setting 
and trimming the sole edges of boots and shoes. 

Cross-int. 23. How long were you at work for the Shoe Machinery 
Company? 

Ans. Three vears and ten months. 

Cross-int. 24. From what time to what time? 

Ans. I went to work for them in 1872, week after the big fire; I 
worked for them to 1876. 

Cross-int. 25. Where did you work between the time you left 
them and Novy. 2, 1876? | 

Ans. I worked for myself at 138 Congress street, in Andrew 
Morse’s building. 

Cross-int. 26. Did you do anything on shoe machinery while you 
worked in Andrew Morse’s building in 1876? 

Ans. I worked on sewing-machines and pegging-machines, noth- 
ing about sole-edge machines. 

ALBERT LEAVITT. 

Attest: EUGENE HUMPHREY, 


Special Examiner. 


473 Deposition of Isaae A. Dunham. 
Be STON, September 7; 1882. 


Direct examination by T. W. Porrer, Esq., of counsel of 
defendants: : 


Int. 1. What is your name, age, residence, and occupation ? 

Ans. Isaac A. Dunham; 54; Brockton; machinist. 

Int. 2. Have you heretofore been engaged in the manufacture of 
shoe-sole-edge-finishing tools; and, if so, how long did you follow 
that business? 

Ans. I was not engaged in the manufacture of the tools, but I 
held the patent; they were made by Snell & Atherton. 

Int. 3. Do you know O. L. Noble, agent of the Busell Trimmer 
Co., so called ? 

Ans. I have seen him; think I should know him now. 

Int. 4. Were you ever present at any interview between him and 
William J. Martland ? 

Ans. I was. 

Int. 5. When was said interview’ State it as nearly as you can 
state. 

Ans. I should say it was nearly four years ago. 
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ISAAC A. DUNHAM. 


li “TON, Septem ; 15. 1889 
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Ans. I have; and also by practical experience in shops for the 
past twenty years. I think I am familiar with all classes of cutters. 
For the last ten years I have been called on at times to tes- 
475 tify as a mechanical expert in causes before the courts and 
in the Patent Office relating to sewing-machines, lasting ma- 
chines, and other leather machinery. I: ain familiar with draw- 
ings, having for the last twenty years practiced the designing of 
inachinery. 

Int. 3. Have you seen and examined the copy of letters patent 
filed as an exhibit in this case, marked “ Complainants’ Exhibit 
Brown Gear Cutter Patent;” and, if so, do you understand the 
same? 

Ans. I have and do. 

Int. 4. Have you examined the following exhibits filed by the 
defendants: Snell and Atherton cutter, Snell and Atherton cutter 
No. 2, Mann’s edge-cutter, Dunham’s edge-cutter, and Hazard’s 
improved Dunham edge-cutter, and do you understand the same? 

Ans. a have and do. 

Int.5. Have you examined and do you understand the thing 
shown, Guanine and claimed in Exhibit Complainants’ Patent No. 
238,303 ” 

Ans. I have and do. 

Int. 6. Assuming that the several tools referred to in interroga- 
tory 4 as defendants’ exhibits were old and well known at the date 
of Oreutt’s invention of the cutter shown in Exhibit Complainants’ 
Patent, and in view of the Brown patent, what, if anything, beyond 
the ordinary knowledge and skill of the mechanic, was requisite to 
make a Brown & Sharp cutter which would have a cutting edge of 
suitable configuration to trim the sole of a boot or shoe? 

Ans. A mechanic accustomed to manufacture the Brown cutter 
would require nothing but a template of the desired form to manu- 
facture the Orcutt cutter, so far as relates to form, cutting edge, and 
clearance. 

Int. 7. Have you examined and are you familiar with the follow- 
ing letters patent, copies of which are filed by defendants as exhibits 
in this case: 1. A. Dunham, Ne. 15176; James C. Knights, No. 
157.476; S. N. Corthell, No. 207,595: J. H. Busell, No. 188,857; J. 
li. Busell, reissue No. 8239; J. H. Busell, No. 210,006; A. Bolling, 
No. 192,616; Tayman, reissue No. 9073; J. Harrington, No. 
82402 ? 

Ans. I have examined them and am familiar with them, so far 
as relates to the cutters or trimming tools. 

Int. 8. In view of these patents and in view of the Brown 

476 = gear-cutter patent and the Exhibit Brown Patent Gear Cut- 

ter, now shown to you, in your judgement, did the man who 

first made a cutter like that shown in complainants’ patent exercise 

anything more than the ordinary knowledge and skill of a me- 

chanie, knowing what had been done by Brown and others, as shown 
in the patents to which your attention has been called ? 

Ans. He did not. 

jut. 9. In answer to Int. 6 you state that a mechanic accustomed 
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Cross-int. 13. Do you think that the rand guide, which no doubt 
forms a part of the Orcutt cutter when in use, is substantially the 
same thing as the block or guide in these two cutters, Exhibits Dun- 
ham Edge Cutter and Hazard’s Improved Dunham Edge Cutter? 

Ans. The rand gnide in the Greutt cutter limits the whole depth 
of the cut made by the cutter; the block or guide in the Dunham 
cutters limits the depth of an individual shaving made by that cut- 
ter, several shavings, perhaps, being required to reduce the edge of 
the sole to the proper distance from the rand, both governing the 
culting of the tool. 

Cross-int. 14. You have not answered my question, think. Please 
reconsider it and answer it again if you think you have not fully 
answered it. 

Ans. Otherwise than I described it before, it is not the same 
thing. 

Cross-int. 15. What practicai experience have you had in the use 
of the Oreutt cutter in trimming sole edges? 

Ans. None; but I have had experience in cutters for cutting 

metals, wood, and leather. 
475 Cross-int. 16. What makes you think that in the practical 
use of the Oreutt cutter the rand guide or guard acts to de- 
termine the amount of material cut off from the sole edge? 

Ans. I understand that the Orcutt cutter is used in combination 
with heel and sole trimming machines invented and patented by J. 
Il. Busell, and as I understand those machines the rand guide is 
supposed to enter in the rand between the upper and the outer sole, 
and, by stopping upon stitching or pegging, connecting the two, thus 
limiting the depth of the cut. 

Cross-int. 17. I suppose for the same reasons you think the trian- 
gular tooth in these two exhibits, Sneil & Atherton Cutter, Snell & 
Cutter No. 2,and the corresponding teeth m Mann’s edge-cutter 
correspond with the rand guide used with the Orcutt cutter in the 
respects you have named. Am I right? 

Ans. | do not remember having so expressed myself, these cut- 
ters acting like a scraper, after the fashion of the Orcutt cutter, and 
requiring, like that, the operation of more than one tooth to remove 
more than some fixed amount of material by the passage of that 
tooth over the material. The Dunham cutter without the guide 
could be driven to an injurious depth in the material operated upon. 
Understanding that the cutters under the question being driven or 
moved by hand no necessity exists for any device to prevent injury 
to the material by the cutters going to an undue depth outside the 
skill of the operator. 

Cross-int. 18. You haven’t answered the question. Please do so. 


(Question repeated.) 


Ans. No; you are not right. 

Cross-int. 19. What part of the Orcutt cutter do you think sub- 
stantially the same as the triangular tooth in Exhibits Snell & Ather- 
ton Cutter, Snell & Atherton No. 2, and the corresponding teeth in 
Mann’s edge-cutter ? 


ome 


45—363 


ag ER So Ce Oe RR He Riot INN ER me eI em me 


‘ 
~ 
. 
7 
: 
~ ty 
' 
owt 
oat 
; 
~ 
1 
Pr) tee 
t 
* 
” 
i 
¢. 
a 
5 ; 


se 


rHe BUSELL TRIMMER COMPANY ET AL. VS. 


/t} \\ = ¢ 


nd and. >otle 


tent gear-cutter, Brown and 


examine the cutter now 


is no part, this triangular tooth in the Snell & 
bit being only an incident in the manufacture, the 


es . onan 
( iT) Det} 


shown by the succeeding teeth. 
xperience have you had in trimming sole 


ly ive cul 
21. Don't you see, how that ‘your attention is 


it, that those triangular teeth in the Snell & Ather- 
the same things in substance as that you have 


or guide in the Dunham exhibits ? 


not. ‘They could be removed, and it would be diffi- 


these cutters to an injurious depth, or they might be 
undercut as the other teeth. : 


Do you think that either of these cutters, Exhibits 
Lidge Trimmer, brown Patent Gear Cut- 
harpe Milling Cutter 1, brown & Sharpe Milling 


'* 


is Randand kdge Cutter, and Colt’s Armory Cutter, 
the same as the rotary cutter for thiming sole edges 


lainauts patent? 
that so far as relates to face and clearance of teeth 


Sharpe milling-cutter 


: milling cutter 2, and Colt’s armory cutter are 
e seme as the Ureult cutter, 
\s | understand vour answer you think that lUx- 
Rand and Sole Edge Trimmer and Rounds’ Rand 


L substantially the same as the Orcutt cutter. | 


rs chie’y 


substantially the same. 
J. E. CRISP. 
NE HUMPHREY, 


) ii keraminer. 


Dey N27) fyi edu ‘rad f’ Mitchell: 


Dosron,. October D, 1SS2. 


aioli Dy _ = PORTER, sq. of counsel] for 


ur name, age, re sidenee, and occupation t 
Llartford, Conn.: machinist. 
shown you and 

lore seen the saine; and, if soy;where and when, 
vou can state. 


state 


es, sir; Lsaw it at Pratt & Whitney’s, where I made 


llartford. Connecticut 


for defendants here puts in evidence the cutter referred 
marked “ Defendants’ Exhibit Mitchell Cutter, Ie. hn sp'l 


leather in various forms and raw- _ 


<we _ 
—9_ 


a 


tt Gen 


| 
| 
| 
f 


_«* 


FRANK M. STEVENS EY AL. 355 


Int. 3. What was the occasion of your making this cutter and 
what instructions, if any, did you receive in relation to making it? 

Ans. It was an order sent from the office, and that boot was ‘sent 
with it (pointing to a boot on the table); no instructions whatever, 
except ag to the size of the hole and diameter on the outside and to 
trim an edge like that on the boot. 


(Counsel for defendants here puts in evidence the boot referred to 
and marked “ Defendants’ Exhibit Mitchell’s Boot, E. H., sp’l 
exam’r.’’) 

Int. 4. Have you stated all the instructions you received in rela- 
tion to making this cutter ? 

Ans. Yes, sir; except that I was to charge my time to the Corthell 
Manufacturing Company. 

Int. 5. Had you ever before had any experience whatever in 
making rotary cutters for trimming the edges of boots and shoes? 

Ans. No, sir. 

Int. 6. With a trimmed boot edge furnished as a pattern was there 
any difficulty whatever in making a cutter like Exhibit Mitchell 
Cutter ? 

Ans. No, sir. 

Int. 7. Had you before that time had experience in making cut- 
ters for milling metals ? 3 

Ans. Yes, sir; twenty years’ experience. 

Int. 8. In your opinion, judging from your experience in making 
the Exhibit Mitchell Cutter, would there be any difficulty in any 
workman of fair experience in making cutters for milling metal in 
making a cutter that would trim a sole edge like the exhibit boot ? 

Ans. No, sir. 

Int. 9. Please state the means and method by which you were 


enabled to copy the outline of the boot edge pon the periphery of 
the cutter, referring to any exhibits now before you. 


Ans. In the first place, I filed a template to the edge of the boot; 
then I made a tool from that temp! ite, with which I made the eut- 
ter (referring to the template and tool on the table). 


4S] (Counsel for defendants here puts in evidence the tool and 
template referre see to, marked “ Defendants’ Exhibit Mitchell’s 
Forming Too), E. H., p'l exam. ,and Defendants’ Exhibit Mitchell’s 


Template, E. H., sp'l « a deer 


Int. 10. Were the template and forming tool above referred to the 
only special tools necessary in order to produce the Exhibit Mitchell 
Cutter ? 

Ans. Yes, sir. 

Int. 11. Would there, in your judgment, be any difficulty in form- 
ing a rotary cutter to trim any outline of sole edge that could be 
trimmed with a rotary cutter by any workman skilled in making 


metal milling tools, provided the sole edge was furnished as a pat- 


tern ? 
A. No, sir. 
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Cross-examination by J. E. Maynapter, Esq., of counsel for 


complainants: | 
Cross-int. 12. What part of the work of trimming the sole edge 
is done by these small ridges at one side of the cutter—Exhibit | 


Mitchell Cutter? ° 
Ans. That is for trimming the inside of the sole, the bevel. I 
suppose—as much as I know about it—I am not a. professional boot- 
maker. I merely made the cutter. 
Cross-int. 13. You made that part from this boot-—Exhibit Mitchell 
Boot—if I understand you? 
\ne Ye Ss, SIT. 
Cross-int. 14. What prevents those small ridges from cutting the 
upper leather and injuring the boot, so far as you-understand it? 
Ans. If the edge of that boot was thinner, why, ef course, it would 
eut it, but the edge being of that thickness, it can’t hit the apper as 
iis now 
Cross-int. 15 What are these marks for on the flat side of Exhibit 
Mitchell Cutter’ 
Ans. Those are nothing—only a habit I have always had of put- | 
ting my mark on a piece of work. The X means the quality of steel. 


EDWARD C. MITCHELL. 
Attest: EUGENE HUMPHREY, 


Special Lraminer. , 
182 Deposition of Seymour Bunnell. 
Boston, October 5, 1882. 
Direct examination by T. W. Porter, Esq, of counsel for | 


° Y 
defendants 


é 
Int. 1. Please state your name, age, residence, and occupation. 
\ns. Seymour Bunnel!; 49; Hartford, Connecticut ; tool-maker 
and contractor : | 
int. 2. Where are you now employed and how long have you 
been so emploved ? . 
\ns. At Colt’s armory, Hartford, Conn.; about twenty-seven | 
vears : : 
Int. 3. What branch of work at Colt’s factory are. you engaged in P. 
ind how long have you heen engaged in thes saine ?. 1 


\ns. Tool-making and contracting; about twenty-seven years. 

Int. 4. Whate lasse s of tools are you engaged in making and con- 
tracting to make’ 

\ns. Mills and fixtures; by mills I mean rotary milling tools. 

Int. o. Please state whether it is or not a well-known practice in 


the construction of milling r tools to form them in gangs or sec tions 
instead of lorming the entire cutter of a single piece of metal ? 
Ans. It is 


int. 6. Which is the more common practice, in your judgment, to 
form them in sections or of a single piece ? 
Ans. In sections. 
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Int. 7. Please examine the drawing in Exhibit Tayman Reissue 
No. 9078, more particularly Figs. 11 and 15, and state whether the 
cutter or cutters therein shown, marked F, F', F®, represent a well- 
known method of forming rotary cutters in gangs or sections. 

Ans. They do. 

Int. 8. Please state whether or not the methods of forming rotary 
cutters with so-called ratchet teeth, as shown in Tayman reissue, and 
with teeth having a flat front face like Complainants’ Exhibit De- 
fendants’ Cutter, now shown you, are both common and well-known 
methods of forming such cutters. 

Ans. They are. 

Int. 9. How long has it been a common and well-known method 
of forming cutters with teeth having a flat front face and deep 
grooves, like Complainants’ Exhibit Defendants’ Cutter? 

Ans. From sixteen to eighteen years. 
483 Int. 10. Has it or not during that period been a common 
practice to construct rotary cutters with teeth baving a flat 
front face and with great varieties of outline of peripheral face, 
according to the requirements of the work to be done? 

Ans. It has. 

Int. 11. Is it or not a fact that for some classes of work it is more 
convenient in sharpening cutters and keeping them inorder to 
have them formed with ratchet teeth, while in ether kinds of work 
the advantage is on the side of teeth having a flat front face? 

Ans. Itis. 

Int. 12. Please state whether or not the convenience or facility of 
sharpening and keeping in order is not usually the controlling 
reason in deciding between the two kinds of teeth when forming 
cutters for any particular job. 

Ans. It is. | 

Int. 13. Have you heretofore seen the cutter now shown you, 
marked Defendants’ Exhibit Colt’s Armory Cutter? If so, when 
first, by whom was it made, if you know, for what purpose was it 
intended, and for what purpose used, if any? 

Ans. IT have. I bad it made under my supervision. It was made, 
I should say, about seven or eight years ago, and we have used it 
since and are using it now. It is used for cutting steel on what is 
termed the “double-action bolt” of the “double-action piston.” 
What we term “double action ” is “ self-cocking.” 

Int. 14. Have you heretofore seen the cutter now shown you, 
marked Defendants’ Exhibit Colt’s Armory Cutter No. 2, E. H., 
spec’l exam’r? If so, please state when first, what material it was 
used upon, and how extensively used. 

Ans. I don’t know that I have seen this one before. I have seen 
similar cutters ever since I went into the armory. It is used upon 
steel, and very extensively. The reason I say steel is because we 
use nothing but steel to any extent. 

(Counsel for defendants here ‘puts the cutter referred to in evi- 
dence, marked as stated in the question.) 


Int. 15. Have you heretofore seen the cutter now shown to you, 
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marked Defendants’ Exhibit Colt’s Armory No. 3, E. H., spec’ 
exam’r? If so, please state when first, what material it was used 
upon, and how extensively used. 
Ans. This and similar cutters have been in use there right along 
all the time, as long as [ have been in the armory. I should 
iIS1 ss say this (referring to exhibit) was used for sweeping cut on 
hammer, and it was very extensively used. 


[nt 16. Have you heretofore seen the cutters now shown to you, 
mark Defendants’ Exhibit Colt’s Armory Cutters No. 4, E. H., 
spec’l exain’r? Lf so, please state when first, what material they 


were used upon, and how extensively used. 

Ans. I have. They were made under my supervision in 1877. 
They were used on steel, on a piece designated “top lever” in Colt’s 
shotgun—used on every lever that is made for the Colt gun. 


(Counse! for defencants here puts in evidence the cutters referred 
to in the last two preceding questions and marked respectively as 
therein stated.) 


Int. 17. Please state whether or not the teeth in Exhibit Colt’s 
Armory Cutter and Colt’s Armory Cutter No. 4 are freed back—that 
is, whether they have “clearance,” so called. 

Ans. They have. 

[nt. 18. Is there any difficulty in milling steel with teeth as thin 
as those in Exhibits Colt’s Armory Cutter and Colt’s Armory Cutter 
No. 4, provided the depth of cut or the “ feed ” is graduated with 
due reference to the teeth ? 

Ans. There ts not. 

Int. 19. Is there any difficulty whatever in sh: arpening cutters like 
those last inquired about by grinding the flat front face of the teeth 
with an emery wheel, and is or not that the usual method of sharp- 
ening such cutters? 

Ans. There is not. It is the usual method. 

Int. 20. Please state as near as you can the number of rotary 
cutters actually used in constructing either kind: of pistol manu- 
factured at Colt’s armory. 

Ans. It would be guess-work. I should think it would take one 
hundred and fifty different cutters, to take the operation all 
through | ? 

fut. 21. How many different kinds of pistols do you make there? 

Ans. I think there are twelve now. There are one or two kinds 
gone out of existence. 

Int. 22. Would each of the twelve kinds you now make require 
the number of cutters which you have stated ? 

Ans. All but two. There are two of them, single barrel, breech- 
loading—not revolvers—that would not require so many cutters. 

Int. 26. Would there, in your judgment, be any * difficulty what- 

ever in a workman of ordin: ary skill in‘ m: aking cutters 
Iso making or adapting such a cutter to cut any desired form of 

outline practicable for a rotary cutter, provided a pattern or 
drawing or sample of the work to be done was furnished him as a 
guide for shaping the cutter? 


aS 


aS 
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Ans. None whatever. 

Int. 24. If rotary cutters were in common use for trimming boot 
and shoe sole edges and also hand trimming tools like Exhibits 
“Snell & Atherton Cutter,” “Snell & Atherton Cuiter No. 2,” “ Dun- 
ham Edge Cutter,” and “ Hazard’s Improved Dunham Edge utter,” 
would there, in your judgment, be any difficulty whatever in mak- 
ing a rotary cutter that would cut a path like either of said hand 
trimming tools by any person of ordinary skill in making rotary 
cutters ? 

Ans. None whatever. 


Cross-examination by J. E. Maynaprtrr, Esq., of counsel for 
complainants : 


Cross-int. 25. Please state how the Colt’s armory cutter No. 2 is 
sharpened. 

Ans. On the edge, not on the face of the tooth. (Witness ex- 
plains by pointing out that it is not on the face, but on the top of 
the tooth.) 

Cross-int. 26. And Colt’s armory cutter No. 3 is sharpened in the 
same way, Isn't it? 

Ans. It is: sharpened on the top of the tooth. 

Cross-int. 27. What is the reason, in your opinion, for the clear- 
ance on one side of the teeth in Colt’s armory cutter 

Ans. That is so that it shall not rub the piece of steel that lays at 
the side of the cutter when working on it. 

Cross-int. 28. Please describe how Colt’s armory cutter No. 4 is 
used—that is, its speed of rotation and whether it cuts a groove or 
not. 

Ans. I should say the cutter run about one hundred and twenty 
revolutions a minute. The operation is to -cut an angular cut 
across a piece to form a gear tootl on a lever, which operates like a 
bevel gear to shove a slide that unlocks the breech of the gun. 

C sommiind 29. Why are there two cutters in Exhibit Colt’s Armory 
Cutter No.4? Do they work together in any way? 

Ans. They do; one cuts one side of the gear tooth and the other 
the other; there must be a right and left hand cutter. 

(ross- int. 30. About how deep does each ridge on the side of each 
of the two parts of the cutter marked ¢ olt's armory cutter No. 4 cut 
into the steel when the cutter Is in use % 

Ans. It cuts in about an sahth of an inch, but the stock 
486 _ is nearly all removed by another cutter to favor these cutters. 
Where we use a cutter that is liable to break we favor it all 

we can. 

Cross-int. 31. Why are these cutters, Exhibit Colt’s Armory 
Cutter No. 4, liable to break ? 

Ans. Well, they are not a strong cutter. Any cutter brought to 
so sharpa point, you have to useit very delicate, as you do the. point 
of a small drill. 


Direct resumed : 
Int. 32. Has it or not for years been a common practice to sharpen 
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the teeth of milling-cutters upon the top when ratchet shaped and 
upon the front when formed like Exhibits “ Colt’s Armory Cutter,” 
“Colt’s Armory Cutter No. 4,” and “ Detend’s’ E xhibit C ‘omplainants’ 
Cutter” and Complainants’ Exhibit Defendants’ Cutter ? 

Ans. It has. 

Int. 33. Has or not the method of sharpening cutters like Colt’s 
armory cutter, Colt’s armory cutter No. 4, Defendants’ Exhibit 
Complainants’ Cutter, and ¢ iompl: iinants’ Exhibit: Defendants’ Cut- 
ter by grinding the front: flat face of the teeth been considerably 
practiced since the introduction of such cutters, and is not that one 
of the material advantages of forming a cutter im that manner? 

Ans. It has and is. , 

SEYMOUR BUNNELL. 
Attest: EUGENE HUMPHREY, 


Special Keraminer. 


Deposition of Samuel N. Corthell. : 
Boston, Getober 12, 1882. 


e 
Direct examination by 'T. W. Porter, Esq., of counsel for 


defendants: é 
Int. Iluve you heretofore testified in this case”? 
Ans. i his ave, 
Int. Iluve you tested the efficiency of Comptainants’ Ex hibit 


Brown hn nt Gear Cutter and Defendants’ Exhibfts Colt’s Armory 
Cutter No. 2, Colt’s Armory Cutter No. 3, and Colt’s Armory Cutter 
No. 4 by trimming shoe-sole edges therewith? If so, please state 
whether said cutters are adapted to trim the edges ‘of boot and shoe 
soles, using any exhibits you may have to illustrate your answer. 

Ans. I have. I find Colt’s armory cutter No. 5, used together 
with ridges on the two outside edges, are adapted to trim the well- 

known style of round edge like the one I now hold in my 
487 hand. (Shoe introduced in evidence and marked “ Defendants’ 

Exhibit Corthell Shoe No. 1, round edge, E. H., spec’l 
exam 'r.”) I find the thinnest cutter of the two, marked “ Colt’s eut- 
ter No. 3,” adapted to trim the well-known style of Shoe edges called 
“half round” or“ round bevel,” like the one I held in my hand. 
(Shoe introduced in evidence and marked “ Deféndants’ Exhibit 
Corthell Shoe No. 2, half-round edge, I. I., spe’ exam 'r.”) 

| tind “Colt’s armory cutter No. 2” has an outline adapted to 
trim a “half-round ” edge like the shoe which I have in my hand. 
(Shoe introduced in evidence and marked “ Defendants’ Exhibit 
Corthell Shoe No. 3, half-round edge, E. H., spee’l exam’r.”) 

[ find “Colt’s armory cutter No. 4” has an outline adapted to 
trim a half-round edge on a double sole like the shoe I have in my 
hand. (Shoe put in evidence and marked “ Deféndants’ Exhibit 
Corthell Shoe No. 4, half-round edge on double sble, EK. H., spec'l 
exaim’r.”’) 

| find Complainants’ Exhibit “ Brown Patent Gear Cutter,” on the 
side marked with a capital 5, adapted and with an outline to trim a 
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half-round edge, such as shown on this shoe I have in my hand. 
(Shoe put in evidence and marked “ Defendants’ Exhibit Corthell 
Shoe No. 5, half-round edge, E. H., spec’! exam’r.”’) 


Int. 3. In trimming these several exhibits did you or not employ 
with each of the cutters a smooth-edged disk known asa rand guide 
or guard, the same as is employed with other rotary cutters ? 

Ans. I did, with the exception of “Colt’s armory cutter No. 3,” 
with the two parts used together. I then used the guard the same 
as is used on the Corthel! or the Orcutt cutter. 

Int. 4. What, in your judgment, is the quality of the work per- 
formed by the cutters upon the edges of the five shoes introduced 
by you as exhibits, and how will it compare, in point of quality, 
with work performed by the cutters heretofore introduced as ex- 
hibits and marked Complainants’ Exhibit Defendants’ Cutter and 
Defendants’ Exhibit Complainants’ Cutter or similar cutters which 
are sold to the trade? 

Ans. It is as good as the average on that class of shoes. Colt’s 
armory cutter No. 3 and Complainants’ Exhibit Brown Patent 
Gear Cutter trim just as nice an edge as any cutter sold for that 
purpose. Colt’s armury cutters No. 2 and No. 4 have the outlines 
of their cutting edges all right, but do not cut as free as the other 
cutters. . 

Int. 5. Is there any difference in the manner of using or any 

more difficulty in using the several cutters with which you 
488 _ trimmed the five shoes which you have introduced as exhib- 

its than there is in using cutters made and sold by both com- 
plainants and defendants? 

Ans. I can trim with them all as easy as I can with the cutters 
sold by complainants and defendants. Colt’s armory cutters No. 2 
and No. 41 couldn't trim so rapid with; Colt’s armory cutter No. 
3 and Brown patent gear-cutter | couldn’t trim so rapidly with. I 
could grind Colt’s armory cutters No. 2 and No. 4 so they would 
trim so rapidly as complainants’ and defendants’ cutters. 

Int. 6. Please examine the shoe now shown you, marked “ De- 
feudants’ Exhibit Corthell Shoe No. 6,” and state, if you know, by 
whom it was trimmed at the sole edge, and with what tool. (Shoe 
marked as stated put in evidence.) 

Ans. It was trimmed by John B. Emery with the tool marked 
“Complainants’ Exhibit Brown Patent Gear Cutter.” 

Int. 7. Please examine the thing now shown you, marked “ De- 
fendants’ Exhibit Cutter, Corthell patent No. 207,395, Aug. 27, 1878,” 
and state whether it correctly represents the cutter shown and de- 
scribed in said letters patent. 

Ans. It does. 

(Counsel for defendants here puts said cutter in evidence.) 


SAMUEL N. CORTHELL. 
Attest: EUGENE HUMPHREY, 


Special Examiner. 
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Deposition of Benjamin H. Dorman. 


Boston, October 17, 1882. 


Direct examination by T. W. Porter, Esq., of counsel for 
defendants : 
Int. 1. Please state your name, age, residence, and occupation. 
Ans. Benjamin H. Dorman; 44; Lynn, Massachusetts; shoe 
manufacturer ca 
Int. 2. How long have vou been engaged in shoe manufacturing 
and where is your place of business? 
\ns. About eighteen years; Lynn, Massachusetts, 38 Exchange 
ect ; 
Int. 3. Please examine the following-named exhibits filed by de- 
fendants in this suit, namely, Corthell Shoe No. 1, Corthell Shoe 
No. 2, Corthell Shoe No. 3, Corthell Shoe No. 4, Corthell Shoe No. 5, 
ind the shoe marked “ Defendants’ Exhibit Corthell Shoe 
i890) = No. 6,” and state whether the finish of the edge of each rep- 
resents a style of finish well known in the shoe trade. 
(ns. It does 


‘Defendants’ counsel here puts in evidence the shoe referred to 
and marked “ Defendants’ Exhibit Corthell Shoe No. 6, E. H., sp’! 
ane”) 

Int. 1. Please state whether or not the quality of the finish upon 
the sole edge of these several exhibits is good and ‘workmanlike. 

Ans lt }s - 

BENJAMIN H. DORMAN. 

\ttest: EUGENE HUMPHREY, 


Special Examiner. 
Dy position of John B. Emery. 


Dx STON, October ee 1SS2. 


Direct examination by T. W. Porter, Esq.; of counsel for de- 


mendants 


Int. 1. Please state your name, age, reside nce, and occupation. 
(ns. John DB. Emery; 40; Lynn; edge-trimming machine op- 


Int. 2. How long have you been familiar with edge-trimming 


machines and trimming shoe soles therewith ? 

\n lor sixteen months with an edge-trimmier: 

Int. 3. Did you or not see Samuel N. Corthell trim the edges of 
the five shoes now shown you and marked Defendants’ Exhibit Cor- 
thell Shoes Nos. 1, 2, 3, 4, ; 

Ans. | did see him trim tlh 


Int. 4. Ilave you seen shocs trimmed with cutters like the two 
now shown you and marked, respectively, Complainants’ Exhibit 
Defendants Cutter and Defendants’ Exhibit Complainants’ Cutter, 
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and are you familiar with the quality of work which these cutters 
will perform ? 

Ans. Yes, sir (to the first part of the question); I am (to the last 
part of the question). 

Int. 5. How will the edge-trimming on the five Corthell Exhibit 
Shoes compare in quality with that done by cutters made similar to 
the exhibit cutters just shown you, but having an outline adapted to 
trim sole edges like the Corthell shoes? 

Ans. I should say it was equally as good. 

JOHN B. EMERY. 

Attest: EUGENE HUMPHREY, 


Special Era mm mer. 


490 The following is the opinion of the court in accordance 
with which the bill of complaint in said cause was dis- 
missed : 


Before Gray and Colt, JJ. 
Opinion of the Court. (Sept. 14, 1886.) 


COLT, J.: 
TS ha » 


This suit is brought upon letters patent No. 28,503, issued March 
1, 1881, to William D. Orcutt, one of the complainants, for improve- 
ments in rotary cutters for trimming the edges of boot and shoe 
soles. The invention relates to that class of rotary cutters consist- 
ing of a series of blades arranged about a common hub. ‘The blades 
are described as having a flat front face, a flat rear face, and a top 
surface. Extending across the top surface there are a number of 
ridges, making a molded or faney suriace, which is the converse of 
the sole edge desired. The flat front faces of the blades are not 
radial, but are inclined so as to make each blade slightly hooked. 
This is said to be desirable for the purpose of cutting as distin- 
guished from scraping the sole edge. The blades are ground on 
their front faces, and they are made quite thick so that they may 

be ground back as they become dull. The top surface of the 
491 _ blades is slightly inclined, so as to give the necessary clear- 

ance in cutting. The first claim is as follows: “A rotary 
cutter for trimming sole edges, the blades d of which are provided 
with flat front faces a, and having their outer or peripheral ends ¢ 
molded throughout to a uniform shape, the converse of the desired 
shape to be given to the sole edge and slightly eccentric to the axis 
of the cutter, substantially as described.” Tlie second claim gives 
more in detail the form of the front surface by referring to the ridges ; 
otherwise it is much like the first. 

The defendants do not deny the making of cutters which embody 
substantially the features specified in these claims, and therefore the 
question of infringement is not an issue in the case. 

The first and main defence is that in view of the prior state of 
the art there was no invertion in the Orcutt cutter. The history 
and development of this branch of mechanical art is fuliy set forth 
in the record before us. We do not deem it necessary to refer in 
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detail to the various prior patents and devices, because it seems to 
us that the question of invention in this case Is comparatively sim- 
ple and 1s to b determined by reference to two el: UusSeS of prior tools, 
natn iy, the old hand tool or plat i and the Brown vear- -culter pat- 
ented n 1S64 : 

If, as contended by the defendants, there is no substantial differ- 
ence between the Oreutt cutter and the Brown re ar-cutter except in 
the form or outline of the path or figure they cut, and if this form 
or outline in the Oreutt cutter was taken from the qld hand plane, 
t is difficult to find any invention in what Oreutt did. A compari- 
con between the Orcutt cutter and the various forms of the Brown 
milling-cutter before us discloses that, except as‘to the shape of the 
surface of the blades, thev are in all essential features the same; 
and in some instances even in this last respect there is a close re- 

blance. Turning now to the old hand plane for trim- 

i092 ming the edges of soles, used long prior to ;the daie of the 

‘Preutt patent, we fi find substanti: ill the form of cutting teeth 

emploved by Orcutt. The blade of the old hand tool had a rand 

lip, bead, bed guard, and channel guard, which are descriptive of 

the different parts of the surface of the blade, and the same features 
are found in the blade of the Orcutt cutter. 

We are aware that Orcutt contends that his rand dip is, in fact, a 
rotary rand knife, different from the rand lip ofthe old hand plane, 
and to be used in connection with a rand guide, and made so thin 
that the lip and guide must go between the sole and the upper. 
(Admitting this to be true, it is not sufficient to sustain the patent, 
because both the rotary rand knife and the rand guide are found in 
prior devices | 

['pon careful consideration we are forced to the conclusion that 
the substance of Orcutt’s inprovemn nt lies in the application of an 
old and well-known form of blade toa Brown miliing-cutter for 
the purpose of trimming the edges of boot and shoe soles, and that 
this is merely a case of double use, and therefore not patentable. 


in 7 oy STATES OO} \ VERT a R 
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| John G. Stetson, clerk of the circuit court of the United States 
the first cireuit and district of Massachusetts, certify that the 


iorey gisa true copy) of the record of said cireuit court in the 

juity entitled Busell Trimmer Company ef al. v. F. M. 
Stevens ¢f a/., in said circuit court determined, and'of all proceed- 
‘ | 


therein and of the Opinion of the court therein. 
In testimony whereof I hereunto set my 
ot f ¢] ‘ ircuit hand and aftix the seal of said circuit court, 
Court, Massachu- at Boston, in said district, this thirteenth day 
its f June, in the year of our Lord one thousand 
sight hundred and « iglitv-seven, and of the [n- 
lependence of the United States the one hundred and eleventh. 


JOUN G. STETSON, Clerk. 
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Know all men by these presents that we, The Busell Trimmer 
Company, a body corporate under the laws of the State of New 
Hampshire, having a place of business in Nashua, in said State, and 
a citizen of said State, and William D. Oreutt, of Boston, in the 
State of Massachusetts, as principals, and H. P. Knight and Chas. 
IF. Johnson, as sureties, both of Boston aforesaid, are held and 
firmly bound unto Frank M. Stevens and Henry B. Cunningham, 
both of said Boston, and Samuel N. Corthell, of Quiney, in said 
State of Massachusetts, in the full and just sum of one thousand 
dollars, to be paid to the said Stevens, Cunningham, and Corthell, 
their certain attorney, executors, administrators, or assigns; to 
which payment, well and truly to be made, we bind ourselves, 
our heirs, executors, and administrators, jointly and severally, by 
these presents. 

Sealed with our seals and dated the 12th day of December, in 
the year of our Lord one thousand eight hundred and eighty-six, 

Whereas lately at a circuit court of the United States for the 
district of Massachusetts in a suit in equity depending in said 
court between said Busell Trimmer Company and William D. 
Orcutt, complainants, and said Frank M. Stevens, Henry Bb. Cun- 
ningham, and Samuel N. Corthell, defendants, decree was rendered 
against the said complainants, and the said complainants having 
obtained an appeal to remove the said cause to the Supreme Court 
of the United States to reverse the decree in the aforesaid suit, and 
a citation, directed to the said defendants, citing and admonishing 
them to be and appear at a Supreme Court of the United States to 
be holden at Washington on the second Monday of October next: 

Now, the condition of the above obligation is such that if the said 
complainants shall prosecute their said appeal to effect and answer 
all damages and costs if they fail to make their plea good, then the 
above obligation to be null and void; otherwise to remain in full 


force and virtue. | 
THE BUSELL TRIMMER CO., [L. s.] 
By J. E. HORR, ‘Treasurer. 
WM. D. ORCUTT. fh. s. 
H. P. KNIGHT. .. 
CHAS.:-F. JOHNSON. i 


Signed, sealed, and delivered in presence of— 


J. S. HUTCHINS. 


Witness: 
J. DORR to H. P. K. & C. F. J. 


Approved. 
Le BARON B. COLT, 
U. 8. Circuit Judge. 
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SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM, 1890. 


No. 71. 


THE BUSELL TRIMMER COMPANY AND WILLIAM 
~D. ORCUTT, Apre.uants, 


FRANK M. STEVENS, HENRY DB. CUNNINGHAM, AND 
SAMUEL N. CORTHELL.. 


APPELLANTS’ BRIEF. 


= is 
he ‘* 


ee 


Supreme Court of the @nited States. 


Ocrosper Term, 1890. 


THE BUSELL TRIMMER COMPANY AND WIL- 
LIAM, D. ORCUTT, Appe.uants, 


FRANK M. STEVENS, HENRY B. CUNNINGHAM, 
AND SAMUEL N. CORTHELL. 


The bill is based upon letters-patent No. 238,303, dated 
Mareh 1, 1881, application filed Jan. 6, 1879, granted to 
William D. Orcutt for “ Rotary Cutter for Trimming the Edges 
of Boot and Shoe Soles.” 

The title of the appellants to the letters-patent sued on 
isclear. The fact that the defendants have infringed is also 
clear. i 

The main defence is that in view of the state of the art no 
invention or discovery is described in the Orcutt patent. 

A second defence is based upon the earlier patent to Orcutt, 
No. 212,971, dated March 4, 1879, application filed Jan. 
6, 1879, for “Improvement in Rotary Cutters for Trimming 
Shoe-soles.” 

The bill was dismissed by the Circuit Court; their opinion 
is on pp. 363 and 364, 

The errors assigned are : — 

(1.) The Court decided that the application of an old and 
well-known form of blade (used in an old hand tool for trim- 
ming sole-edges), to a metal milling cutter (also old and well 
known), for the purpose of producing a rotary cutter for trim- 


ming sole-edges is a case of double use and not patentable ; 
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ve eppellants submit that this application is-an invention 

«overy of a high rank, and that it is patentable. 
u The Court deeided that. in view of the state of the 
there ia no invention inthe Oreutt cutter; and the appel- 
stbunit§ that there ts invention or discovery of a high 

sy thee CPrentt cutter, 

Phe Court decided that, in view of two classes of prior 
the Brown metal milling cutter and the old hand-plane), 
n connection with a third class of old devices in which 
the rotary rand knife and the rand guide are found, the 
ot could not be sustained ; and the appellants submit that the 
(i cutter is an entirety, and substantially different in con- 
ton, mode of operation, and result, from the Brown metal 
' cutters, and from the old hand-plane, and from all other 
Known before Oreutt’s invention; and they also submit 
the rand lip or rand knife of the Orcutt cutter is radically 


4 tie! | Pree? retary rane knife. 


(freutt patent, No. 258.503, deseribes a rotary cutter 


mming <ole-edges. ‘The drawings show one form of the 
! wa, 2 TO me on a lnrge scnle, and Fig. 4 illus- 
ner 7 eurtier as ties 
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top surface «, which is a“ moulded” or “ fancy sur- 

th a ridge 1 at that side of the cutter, which, when 
nexta rand rentals ana one or more ridges 2 on the 
of the cutters the top surface ¢, and flat front face 
“ach an angle a= to form a rotary cutter rather than a 
al the tom surface c. as well as the ridges Se By 2s 
rearward to give the necessary clearance he that 

cy ftee te | surinece ¢ ta eccentric te the AXis of 

ov radius through the cutting edge, formed by the 

tion of the flat front tree @ and the top.surface c, be- 
rer then any corresponding radius through top surface ec. 
tter has a series of such blades: and. the flat front 
roviial, but are so im hned ns to make each blade 
ny fhe vrinding is done only on. the flat front 


a 


oh are maintained always at substantially the same 
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The claims are as follows : — 

“1. A rotary cutter for trimming sole-edges, the blades d 
of which are provided with flat front faces a, and have their 
outer or peripheral ends ¢ moulded throughout to a uniform 
shape, the converse of the desired shape to be given to the sole- 
edge, and slighty eccentric to the axis of the cutter, substan- 
tially as described. 

2. “Arotary cutter for trimming sole-edges, the blades d of 
which are each provided with a flat-front face a, and a slightly 
eccentric outer or peripheral end c, having formed thereon the 
end ridges, 1 and 2, extending circumferentially across said 
face, substantially as and for the purpose described.” 

These claims, taken in connection with the disclaimers (at 
the bottom of p. 238, and at the end of the description on 
p. 259), mean : — 

First. The cutter as above explained, made up of blades 
having the ridge 1, or rand lip, and with or without “ the ridges 
2, 2, either or both.” | 

Second. The cutter as above explained, made up of blades, 
with the ridge 1, or rand lip, and with the ridges 2, 2, or one 
of them. 

That is to say, the two claims are for the same cutter, except 
that in the second claim “the ridges 2, 2, either or both,” are 
essential in addition to the other essential features. 


STATE OF THE ART. 

Prior to Orcutt’s invention (assuming it for the present to 
be an invention or discovery) there were three methods of 
trimming sole-edges : — 

(1.) By the old hand-plane and by other trimming tools 
held in the hand. 

(2.) By machines with rotary cutters. 

(3.) By machines with non-rotary cutters. 

Exhibits Snell & Atherton Cutter, and Snell & Atherton 
Cutter No. 2, show the old hand-plane, used many years ago, 
and superseded many years ago by hand-planes of which Exhib- 
its Hand Plane, Hazard’s Improved Dunham Edge Cutter, and 
Bigelow Cutter are examples. 

All these hand-planes consist essentially of a “guard” or 
surface, which gauges the depth of cut. This term “ guard” 


pens fo mean two totally distinct things as applied JO hand- 
ex for trimming sole-edges. First. it means that, part of 
raed potcanne which rest« tipo the <ole-edyve in advance of 
iting exlove, ue the priane is rho ed forward to trim the 


) ’ ' 
this part has its surface the <ame as the outer surtace 


f the blede of the hand-plane; and in the old hand-planes 
Lexhobit< Snell & Atherton Cutter), where the blades may also 
el teeth. the guard is like the teeth, except that the 

th hawe « cutting edge, and the guard has not. But on both 
mod woard of Exhibit Tland-plane, and on the guard 
tooth). ae well as on the cutting teeth of Exhibits 

“Hy ~ Atherton Cutter, there is a ridge closely analogous to 


f tip Cdrenutt pritent; and also other ridges closely 
to the ridges 2, 2 of the Orcutt prtent. ‘The inner 
oner ridges, marked 2, 2 in Oreutt’s patent, 1s 

led the “ euards” and the outer one the ” channel 
Treen tine cornet vuard : * “channel, guard o 
ater guard” mean the same thing). Technically, 
wle and the “guard” of Exhibit [and-piane ure 
snycl LiL? the ruige | ot Oreutt’s patent, it 

ridge 2 of Oreutt's patent, and a “channel 

ter ridge 2? of Orcutt s puitent. ‘That pra of 

| wdoot Exhibit Tland-pline which is. between 
» aml ousrd” m tts other sense, that is, between 
tthe moer redge 2 of the Oreutt patent, is called 
bie little rulge at the junetion ol the rand lip conn 


not the Court, on page S64, it is said: “ The 


f ti hl hand tool bad a rand lip, bead, bed euara, 
jared it is likely tliat there is a comma onsitted 


tit should read “a rand lip, bead, bed, guard, 
mds” bat the term “bed guard,” although not 
secord, is a convenient term to distinguish between 
proper Corthe guage to regulate depth of cut essential 
of plane where the tool and the thing to be planed 
pressed cither towards the other) : and that ridge, technically 


rd.” found on the binde as well as on the 


er of the hand-planes, and on the teeth or blades 
(hroutt cutter. For this reason, the ridges 2, 2 of the 
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Orcutt patent may be called the ~ bed guard” and the “ channel 
guard.” 

Hand-planes of the kind marked “ Snell & Atherton Cutter,” 
consisting of a number of cutting teeth, preceded by a single 
blunt tooth or guard proper, each tooth having a rand lip and 
bed; ora rand lip, bed, and bed guard; or a rand lip, bead, 
hed, bed guard, and channel guard were well known years ago ; 
and so were hand-planes of the kind marked “ Hand-plane,” 
and “ Hazard’s Improved Dunham Edge Cutter.” 

Rotary cutters for trimming sole-edges were also well known 
vears ago. The earliest were what are called “ burr” cutters ; 
disks or cylinders of metal with saw teeth or ratchet teeth. 
These burr cutters had a bed only, and lacked the rand lip, 
head, bed guard, and channel guard. They were used up to 
1874 or 1875, but their use was limited to a cheap, inferior 
grade of boots and shoes; the better grades being all trimmed 
with Aand-planes, at first with the old hand-planes (Exhibits 
Snell & Atherton Cutter), and afterwards: with the improved 
hand-planes (Exhibits Hand-planes and Bigelow Cutter). 

In the Tayman patent, No. 156,790, of 1872, a rotary cutter 
is described composed of three burr cutters, two thin disks 
of steel of the same diameter, and a third disk of larger diame- 
ter, like a hevelled gear, but with triangular teeth; all three 
held close together on the same shaft, and used with a rand 
wuide, as burr cutters were, of course always used, to pre- 
vent injury to the upper leather. 

This tool of Tayman’s is the first rotary tool with a rand 
lip, or rand knife, and a bed; and, as such, it is Important in 
this case. 

It did not give satisfaction, and was not widely used. Its 
importance here is simply that it shows that Tayman a/fempted 
to make a rotary cutter for trimming sole-edges, with a rand 
lip and bed; and how he attacked that problem. He, in fact, 
failed to achieve any large success, and resorted to a_ totally 
different plan of trimming sole-edges: that is, with non-rotary 
blades, the blades and the shoe being both controlled by highly 
ingenious and complex mechanisms, as will be referred to 
below. 

Next, after Tayman’s attempt to make a rotary sole-edge 
cutter with a rand lip and bed, came a number of attempts to 
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make what may be best defined as composite cutters; that is, 
the rand knife or rand knives were separate blades, working 
with, but not integral with, the bed cutter. One example of 
these attempts is shown by Exhibit Thompson Rand and Sole 
Trimmer. 

These composite cutters and Tayman’s three disk cutter 
seem to be conclusive proof (1) that the demand for a rotary 
cutter with a rand lip, bed and bed guard, was well recognized 
lhefore and at the time of Orcutt’s invention in 1878 or 1879, 
and (2) that no one, before Oreutt, could make a cutter to 
supply that demand. 

The burr eutters were supplanted by cutters which were 
capable of being readily sharpened by grinding on the top sur- 
face of the blades or teeth; of which Exhibit Old Basell Cut- 
ter is an example; and cutters of this character wefe used in 
this art to the practical exclusion of all other rotary cutters, 
after 1874, and until they were in turn supplanted by the cut- 
ter of the Oreutt patent in suit, which is commonly called the 
Busell cutter, because put into use by the Busell Trimmer 
Company. ; 

In addition to the attempts of Tayman and the makers of 
other composite cutters to produce a practical cutter ‘to super- 
sede the hand-plane, Mr. Samuel N. Corthell, one of the de- 
fendants, and an expert of the experts, made the same attempt 
about IS78; and he produced a cutter, each tooth of which 
hada flat top, and a moulded front face; the rand lip, bead, 
bed, and bed guard, being on the front face, as shown In Exhib- 
its Cutter Corthell Patent, No. 207,395: and Corthell Patent 
Cutter (patent No. 207,595). 

Besides the hand tools and the rotary cutters for trimming 
sole-edges, many inventors attempted to make sole-edge trim- 
ming machines in which the blade was held and controlled by 
a highly complex mechanism, while the shoe was held:and con- 
trolled by a second mechanism equally complex. 

What has been said as to the state of the art is a brief ab- 
stract of the testimony of Coleman and Noble (pp. 18 e¢ seq. 
and 122 to 132). | 

Ir is A Werenty Facer that there is nothing whateyer in the 
state of the art of sole-edge trimming, or in the analogous art 
of sole-edge burnishing, which affords any defence to this suit. 
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For although rotary burnishing tools of all styles of rand lip, 
bead, bed, bed guard, and channel guard had been com- 
mon for years before Orcutt’s cutter was produced, yet it can- 
not be disputed that there is nothing whatever in the state of 
the art tending to show that Orcutt was not the first to pro- 
duce a rotary cutter with a number of teeth or blades each hav- 
ing a rand lip and bed (or a rand lip, bed, and bed guard; or 
a rand lip, bead, and bed guard ; and a// modern rotary cutters 
for sole-edge trimming fall under the main class distinguished 
by the presence of both rand lip and bed), each with a flat, 
front face; and each blade serving as a guard for the succeed- 
ing one. 

This is believed to be the hinge of the case: and in order to 
give it fit emphasis, and in particular to foree it upon the at- 
tention of the learned counsel for the appellees, it is again as- 
serted that there is nothing whatever in the state of art of 
trimming or of burnishing sole-edges tending to show any ro- 
tary cutter prior to Orcutt’s made up of — 

A NUMBER OF BLADES, EACH HAVING A RAND LIP AND BED (or 
a bead, or bed guard, or channel guard in connection with a 
‘and lip and bed), EACH WITH A FLAT FRONT FACE; AND EACH 
BLADE THE GUARD FOR THE CUTTING EDGE OF THE SUCCEEDING 
BLADE. 

In another art, however, the art of milling metals, a rotary 
cutter has been well-known since 1864, which bears a close re- 
semblance to Oreutt’s sole-edge cutter; and those metal mil- 
ling cutters were of a large variety of styles, and were in gen- 
eral and common use for upwards of ten years before 1878, 
the date of Orcutt’s invention. They are known as Brown & 
Sharpe metal cutters, and are made up of a number of blades, 
each having a flat front face, and a moulded top surface, the 
converse of the surface to be milled: and moreover each tooth 
has the proper clearance, so that, if one of the Brown & 
Sharpe metal cutters,.and one of the Orcutt cutters be com- 
pared, when not in use, say, one held in the left hand, the other 
in the right, there is «a marked likeness between them; in 
fact, no substantial difference, except that one lacks and the 
other has a rand lip, bed, ete. 

Indeed, several styles of the Brown & Sharpe metal cutters 
have a ridge which closely resembles the ridge 1 of Oreutt’s 
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patent, and other ridges which may be likened to the ridges 
2,2 of Oreutt’s patent. But it is nevertheless certain that no 
rotary cutter was made prior to Orecutt’s in which the’ ridge 1 
and the ridge 2, 2, or either of them, were made according to 
the rules governing the making of the blades or guards of the 
hand-planes. The “style” of a sole-edge depends upon the 
slant and height of the rand lip (or ridge 1 of Orcutt’s patent) 
and of the bed guard (and channel guard when one is used) ; 
and in some “styles” there are many varieties, different 
widths of bed with or without beads. (Last paragraph on 
p. 127 and first and second on p. 128.) 

The flat side of the rand lip of the Orcutt cutter must also 
fit the rand guide (see Fig. 4 of the Orcutt patent), and this 
is not a requirement of the Brown & Sharpe metal cutters, nor 


of the blades of the old hand-planes (Exhibits Snell & Atherton 


Cutters), nor of the modern hand-plane, (Exhibit Hand-plane), 
although it was a requirement of the blade of the Bigelow 
cutter, which blade was part of a ring. 

In use, the Brown & Sharpe metal cutters act upon the metal 
clamped upon a rigid bed; and the distance between the axis 
of the eutter and the surface of the bed is fixed; that is, the 
cutter is not pressed towards the bed, nor the bed towards the 
cutter; hence the top surface of one blade or tooth performs no 
funetion as a guard; and this is relied upon by the appellants 
as a substantial difference ; and one showing invention in the 
Orcutt sole-e dge cutters. 

One piece of vuleanized rubber is the same as another piece 
of vuleanized rubber, although the first be vuleanized about 
teeth, and the second about something else. But the, fact that 

dental plate of vuleanized rubber will give a moisture-tight 
joint made Cummings dental plate an invention of a high 
order. : 

Smith v. Goodyear Co., 93 U.S., 486. 


One piece of wire covered with gutta-percha is obviously the 
same thing as another piece of wire covered with gutta-percha ; 
but when one is in use asa conductor of electricity and the 
other a wire protected from the weather, they are obviously 
substantially different inventions. 

Colgate v. W.U. T. Co., 15 Blatehf., 365. 
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A machine for making dough pipe or maccaroni, or for mak- 
ing clay pipe, closely resembles a machine for making lead 


pipe; but the latter is a great invention for all that. 


Lead Pipe Cases, 14 How., 156; 22 How., 132. 


Two machines for cleaning grain, alike in all respects, except 
that the screens have an endwise shake in one, but a sidewise 
shake in the other, are different inventions, if the sidewise 
shake is a vital feature. 

Parks v. Booth, 102 (12 Otto) U.S., 96. 


There is no doubt that Orcutt is the first to produce a rotary 
cutter, each blade of which has a flat front face in connection 
with a top surface, having the rand lip and bed of the hand- 
plane; the top surface of each blade being the guard for the 
succeeding blade. The appellees -may urge that the first as- 
sertion is a verbal difference, as both the metal cutters and 
the Orcutt cutters have a moulded surface, the converse of the 
surface to be formed by the cutter; and that the second asser- 
tion is as true of one cutter as of the other, if both be used in 
the same way. The facts remain, however, that Orcutt is the 
first to form the blades of a rotary cutter according to the rules 
governing the making of a blade with rand lip and bed, or rand 
lip, bead, bed, and bed guard; and also that Orcutt is the first 
to so use such a cutter that the top of each blade acts as a 
guard. 

A quard for each cutting edge is essential ina plane; thus, 
the old hand-plane (Exhibits Snell & Atherton Cutters) has 
the front tooth blunt, and that tooth is the guard for the 
second tooth or blade; the second is the guard for the third, 
and soon. The Exhibits Hand Plane and Bigelow cutter have 
but one blade, and consequently one guard. In the Orcutt 
cutter each blade is the guard for the succeeding blade. But 
in the Brown & Sharpe metal cutter, when used for milling 
metal, there is no guard, nor any use forany. The Brown & 
Shai pe metal cutter is not a plane; nnd never can be a plane 
when used on metals. After Orcutt’s invention, it is easily 
seen that the top surface of exch blade of a Brown & Sharp 
metal cutter will act as a guard ¢f/the work be pressed towards 
the cutter; but the fact is that this top surface never did so 
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act when the Brown & Sharp metal cutter was used, and never 
will so act when that cutter is used for milling metals. : 

The surface of the guard must, of course, be like thé cutting 
edge, and Orcutt’s IS THE FIRST ROTARY PLANE WITH A 
NUMBER OF MOULDED CUTTING EDGES AND A MOULDED GUARD 
FOR EACH. 

The old hand plane had a number of moulded cutting edges, 
and a moulded guard for each; but was not rotary, and its 
front tooth was not a blade, but a guard only. 

These two facts (1) that Oreutt’s cutter is the first rotary 
cutter with a rand, lip and bed, or a bead, bed guard and chan- 
nel guard; (2) that it is the first rotary plane with a moulded 
cutting edge; that is, that it has a moulded guard for each 
moulded cutting edge; make it an article of very creat value 
to the community ; enabled it to supersede the hand plane, all 
other rotary sole-edge cutters, and all other kinds of sole-edge 
trimming machines ; and these facts tend strongly to show that 
it is an invention of a high order. 

This question of invention is considered with absolute . frank- 
ness, and it is submitted with much clearness by the experts, 
Mr. John A. Coleman (pp. 18, e¢ seg.) Mr. Frederick W. Coy 
(pp. 89, et seg.) and Mr. O. L. Noble (pp. 122, ef seq). 

Mr. Coy’s testimony is noticenble because of the curious fact 
that he was employed in 1878 or 1879 to investigate the possi- 
bility of sole-edge trimming with rotary tools, and reported that 
rotary cutters, as then hesen:. were incapable of doing good 
work ; also because Mr. Coy spent much time in an effort to 
perfect a machine using a non-rotary blade, and ceased werk on 
it because he became convinced that it could not compete with 
the Oreutt cutter; and lastly, because Mr. Coy himself used a 
number of the Brown & Sharpe metal cutters in manufacturing 
his machine for trimming sole edges; and it never ocurred to 
him that such cutters could be used for sole-edge trimming, or 
he so modified as to make sole-edge cutters. 

It is clear that Orcutt has given a consideration for his patent 
fur greater than is given by the great majority of patentees. 
He has taught the makers of boots and shoes a fact as inmport- 
taunt in their art as the fact that Simpson taught electricians, or 
Cummings the dentists, or the Hansons lead pipe makers; or 
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as any ever taught by any inventor, except the very few in the 
highest ranks. 

Had Brown & Sharpe cutters been known before Or- 
cutt’s invention, in all respects precisely the same as Or- 
cutt’s, but used only in metal milling; that is, revolving 
slowly without a rand-guide, and milling metal clamped upon a 
bed, sliding in stationary ways; and had Orcutt conceived the 
notion that such cutters might be used with a rand-guide on 
sole-edges, if revolving very rapidly and with the shoe held in 
the hand, and on trial found that he was right ; the question as to 
his right to a patent would have been a pure question as to 
double use, and much the same question as in the case of Col- 
gate v W.U. Co. Cross-ints. 147 and 148, p. 61. 

The appellants deny that Orcutt’s invention is the case of 
“the application of an old machine,” the Brown & Sharpe cutter, 
“to a similar or analogous subject, with no change in the manner 
of application, and no result substantially different ‘in its 
nature.” | 

Railroad Co. v. Safety Trust Co., 110 U.S., 493. 


The fact is clear from the testimony above cited that the teeth 
or blades of Oreutt’s cutter must be made hooking; the angle 
between the front face and top surface more acute; and the 
clearance or reduction of length of radii different from the 
like features in the Brown & Sharpe cutter; that is to say, 
while an Orcutt cutter will mill metal if used in a metal milling 
machine without a rand guide, and a Brown & Sharpe cutter will 
trim leather if used in a sole-edge machine with a rand quide, 
yet each will be a defective tool when so used. But the facts 
remain that no Brown & Sharpe cutter, nor any other cutter, prior 
to Orcutt’s, had blades with a rand lip and bed, and a flat front 
fuce, the moulded top surface of each blade being the guard for 
the next blade. 

Assuming that Orcutt made an invention, it is well settled law 
that it cannot be anticipated “ by proving that a part of the en- 
tire invention is found in one prior patent printed publication or 
machine, and another part in another, and so on indefinitely.” 
Parks v. Booth, 102 U.S., 103. Moreover, the old hand plane 
Was not a rotary cutter; its rand Tip was not adapted tor use 
with a rand guide, and it had one blunt tooth which was a guard 
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merely; and while it had a guard and blades, each of which 
had a rand lip and bed, and also a bed, bed guard and channel 
guard, yet it manifestly is not Oreutt’s cutter. The Brown & 


Sharpe cutters m truth lack the rand lip and bed, and all the. 


special sole-edge trimming features; and although it be true 
that the moulded top surfaces of their blades will act as guards, 
if the Brown & Sharpe cutters be used in a sole-edge trimming 
machine ; yet it is certain that they never did so act, never were 
intended to so act, and that the sole reason why it is now known 
that they will so act is because of Orcutt’s invention. As to the 
third class of devices referred to in the opinion of the Circuit 
Court, it is certain that while rotary rand knives and rand 
guides were well known long before Orcutt’s invention, yet 
there is no evidence tending to show that a rotary rand knife 
integral with the bed was ever known, or used with a rand 
guide, except in Orcutt’s cutter. 

As to the defence that Oreutt’s patent in suit is void because 
of his patent No. 212,971, it is clear that the cutter shown in 
the latter patent is that shown in the patent in suit; but both 
were applied for on the same day, Jan. 6, 1879. The fact that 
the specification and claims of the patent in suit were amended 
in substance after the grant of patent No. 212,971, is no 
defence to this suit. 

Before the act of 1870 it is pos-ible that an amendment as 
to substance required a new oath; but that requirement was 
omitted in IS870, and the law did not require a new oath. 

Section 4905 is as follows :— 

“Whenever, on examination, any claim fora patent is re- 
jected, the Commissioner shall notify the applicant thereof, 
viving him briefly the reasons for such rejection, together with 
such information and references as may be useful in judging of 
the propriety of renewing his application or of altering his 
specification; and if, after receiving such notice, the applicant 
persists in his claim for a patent, with or withoat altering his 


specifications, the Commissioners shall order a reéxamination of 


his case.” 

There is now no limitation as to amendment, excépt that he 
is not to incorporate anything invented subsequently ; nor any- 
thing which has gone into use, so that an equity has risen up 
against him. But there is not a suggestion here that: these de- 
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fendants, or anyone else, adopted this invention until some 
time after the patent in suit was issued, or spent a dollar, or did 
anything whatever in relation to this invention until some time 
after the date of the patent in suit. 

It was perfectly proper, therefore, for Orcutt to amend after 
rejection of his application, and to base his amendment upon 
the thing he carried into the Patent Office. Not that he is to 
make the same claim substantially as that first made ; for the 
Patent Office refuse to give him a patent for that. He acqui- 
esces In that rejection, looks upon the thing he has carried into 
the office, and amends to claim what he can find in it that is his 
invention ; and, unless he is precluded by laches in some way, 
he is entitled to make that new claim; and the Commissioner of 
Patents has so adjudicated. He is not supposed to go to the 
Patent Office with all the information and all the knowledge 
which the world has in respect to the thing he describes in_ his 
specification and drawings; and it is one of the most important 
functions of the Patent Office to give him ** such information 
and references as may be useful [to him] in judging of the 
propriety of . . . altering his specification.” 

The Patent Office decided that the invention as at first claimed 

was old, but gave him an opportunity to see what else there 
was Which he was entitled to claim; and that is what the law 
says. - 
It may be urged that there was a rule of the Patent Office 
requiring a new oath from Oreutt. However that may be, the 
fact is that the Commissioner of Patents did not require a new 
oath from Orcutt, and it must be presumed that the Commis- 
sioner did not see fit to enforce the rule, if there was one, 
against Orcutt, 

It can not affect the rights of Orcutt, and the vested property 
rights of his assignees, when he had satisfied the requirements 
of the statute, that the Commissioner had established some 
rule which the Commissioner did not see fit to enforce against 
Orcutt, and which the Commissioner would not have had a right 
to enforce against Oreutt if there was anything in the law that 
conflicted with the rule. 

Respectfully submitted by 
J. ke. MAYNADIER, 


of counsel for appellants. 


* ee he ae ae fs es 


ss a i 


Supreme Court of the W 


No. 363. 


IN EQUITY. 


a 


THE BUSELL TRIMMER COMPANY AND 
WILLIAM D. ORCUTT, Appgizanrs, 


v8. 


FRANK M. STEVENS, HENRY B. CUNNING- 
HAM, AND SAMUEL N. CORTHELL. 


APPELLEES’ BRIEF. 


T. W. PORTER, 
Of Counsel. 


BOSTON: 
Press oF RocKWELL anp CaurcHiLL, 41 Ancn Srazsr. 
1890. 


JAMES. H. McKENNE 
Lt 


| 
| 


ae gat oF ee a ae 


nected... 


INDEX TO DEFENDANTS’ BRIEF. 


BriEF statement of defence. : , “ e 
BrieF statement of appellees’ early attempt to estab- 
lish a monoply in boot and shoe sole trimming . 2 
ComMPLAINANTs’ change of front in present suit, as 
shown by Orcutt’s own testimony given in suit vs. 
Corthell Company . : , , , , 7 
First specification of first defence. At date of com- 
plainants’ alleged invention, cutters for same 


purpose, with teeth exactly the same, were old, 


common, and well known : ' . 10 
COMPLAINANTS’ patent catter is servilely copied from 

Brown's patent of 1864, except peripheral con- 

figuration, which is copied from the old hand- 


4 plane with equal servility. , . : 11 
7 Fauiacy of appellees’ pretence that use of rand-guide 
with cutter is novel, or proof of novelty . , 12 


Faciuity for sharpening appellants’ cutters, in no re- 


e # 


Se ere 


spect new or novel . : , , i 
Rake of the teeth in appellants’ cutters, in no respect 


a novel. , ‘ , ; 15 
= PERIPHERAL face of teeth in appellants’ cutter does 
F not (as claimed) operate as a guard . : 18 
¥ ABILITY to sharpen teeth of cutter without changing 
: their peripheral form, not an element of novelty 21 
# Rotary welt-knife (rand-cutter), in one piece, with 
s trimming cutter, not ground of novelty —. ; 22 
Rotary velocity of cutter, when in use, in no respect 
novel : ‘ : ‘ se io ; : 23 
TrimminG rand, bed, and guard, at one operation, 
not novel, but old in the art. , : ; 24 
ig Use of Brown’s patent cutter (of 1864) in a sole- 


: trimming machine, no ground of novelty. . 28 


INDEX. 


Eecentricity of outer (peripheral) face of teeth of. 
cutter, in ho respect novel . ° . ° 
Space between the teeth of complainants’ cutter, not 


’ 


peculiar or novel —. : , , : 
AcuteNness of cutting edge of tee th of complainants’ 


cutter, not peculiar or novel —. , , , 
A run rand lip (rand-cutter), neither novel-or pecu- 
liar , , :; : : . 
Fancacy of complainants’ pretence that patentability is 
shown because their cutter is a leather cutter, 
while Brown’s older cutter is a milling cutter (a 
mere double use). : , , 
SOLE-TRIMMING cutters, practical nilting cutters 
Disnonesty of complainants’ milling experiments — : 
Onn and well-known forms of Brown’s cutters trim 
old and well-known styles of sole edges’. : 
Exnmipir Stephenson's moulded cutter and other cited 
fucts , ° , ° . . ° : 
Mopest objection of complainants against Corthell’s: 
patent cutter, as a reference : . . : 
Onxeurr produced no new product, result, or practice, 
U'NrOUNDED pretence that Orcutt’s cutter has effected 
a revolution in the art , ; ; ° ., 
(COomMPLAINANTS’ false statements of decisions of the: 
Cireuit Court concerning the matter in suit . 
Reasons why Orecutt’s cutter has been sold at an ex-. 
orbitant price . , ; , , 
Vacueness and uncertainty of soniglalinnat theories 
to prove novelty ; , , : , : 
Comparison of experience and theories of complain-- 
ants’ and defendants’ witnesses, especially Cole- 
man’s : : , : . , 2" 
COMPLAINANTS’ usual tactics in securing Leavitt as a 
witness. ‘ : : : . : 
Pecevutiar theories of complainants’ expert Coy by 
which to establish novelty in Oreutt’s alleged 


invention . R ‘ ; : : 


A AD 


INDEX. 


COLEMAN’s discovery of a new result, because the 
old result was increased in quantity . , 
COLEMAN’Ss erroneous comparison of Orcutt’s alleged 


invention, with “gimlet-pointed” screw, and 
“Corliss ” steam-engine . : , : , 
COLEMAN’S admission as to state of the art, and its 
effect. , , , : : 


CoLEMAN’s admission of similitude between trimming 
boot and shoe soles, and cutting other hard and 
soft materials . : , , : , 
BotH complainants’ and defendants’ witnesses testify 
that Orcutt’s and old Tayman rand-cutters are 


identical . ; ‘ ‘ ‘ ; ‘ 
STEVENS, one of the defendants, was the first in- 
ventor of the cutter in suit. ; : : ; 


Tuirp specification of defence ; patent void because it 
it is for an invention other that that applied for, 
orswornto .. : , i ; , 

FaiLure to make oath to the amended specification . 

Orcutt’s patent of March 4, 1879, No. 212971, 
shows all that is claimed in patent in suit; and 
was issued one year and ten months before the 
claims in patent in suit were filed —. , , 

Cases cited upon question of dedication . , 

Cass cited in support of denial of novelty in com- 

plainants’ cutter : , . , 


PAGE 


68 


68 


69 


8o 


Supreme Court of the Cnited States. 


THe Busett Trmimer Company anp Witutam D. Orcutt, 
APPELLANTS, v. FraNK M. Stevens, Henry B. Cun- 
NINGHAM, AND SAMUEL N. CorTHELL, APPELLEES. 

No. 363. : 
APPELLEES’ BRIEF. 

This suit is brought upon United States patent No. 238,303, 
issued March 1, 1881, to William D. Orcutt, one of the ap- 
pellants, for an alleged improvement in rotary cutters for 
trimming the edges of boot and shoe soles. The question 
of infringement is not in issue, as it is not denied that appel- 
lants make and vend cutters that embody the features speci- 
fied in the patent in suit. 


BRIEF STATEMENT OF DEFENCE. 
Appellees rely upon the following grounds of defence : — 
First. In view of the state of the art, both in sole-edge 

trimming and in rotary cutters, at the date of Orcutt’s 
alleged invention, avalid patent could not have been granted, 
conferring a monopoly of the subject matter embraced in the 
claims in the patent in suit. 

Second. Orcutt was not the first inventor of what is— 
claimed in the patent in suit; he has never sworn that he 
was; but on the contrary, he swore that he had made an 
invention so entirely different that both the original drawing 
and specification had to be abandoned, and a new drawing 
and specification substituted, before the invention now cov- 
ered by the patent could be claimed. And the invention (so 
called) was first made by F. M. Stevens, one of the defend- 
ants in this suit, who did not attempt to patent it, because 
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he did not believe it was patentable ; as fully appears by the 
testimony in the case. 

Third. Orcutt never applied for a patent substantially or 
colorably like that on which this suit is brought, and he 
never made oath that he was the inventor of what is claimed 
in said patent. This is fully proved by the file wrapper and 
contents in evidence in the suit; and such fact is, by the 
official record of the Patent Office, before the court as a 
matter of legitimate defence. ; 

Fourth. If Orcutt’s alleged invention had been such as 
to entitle him to a valid patent therefor (assuming, in this 
proposition, that he was the first inventor thereof); then the 
invention is dedicated and forfeited to the public, for the fol- 
lowing reasons: On Jan. 6, 1879, he applied for two patents 
on rotary cutters ; in one he claimed the method of producing 
clearance, by bending back the teeth, after their peripheral 
face has been moulded,— and upon this application, patent 
No. 212,971 was issued March 4, 1879; this patent showing 
fully everything that is claimed in the patent in suit. In the 
other application, when filed, Orcutt did not claim what now 
constitutes the subject matter in suit; nor did he make any 
claim therefor, till Jan. 4, 1881, almost two vears after the 
issuing of the earlier patent. Hence, by the issue of the 
first patent, showing all that is now claimed in the patent in 
suit, and as the same was not claimed till long.after the 
issue of the first patent, such subject matter was thereby 
dedicated to the public, and the right to a patent thereby 
forfeited, and hence could not lawfully be subsequently 
claimed in another patent, as is attempted in the patent in 
in suit. 5 


BRIEF STATEMENT OF APPELLEES’ EARLY AT- 
TEMPTS TO ESTABLISH A MONOPOLY IN BOOT 
AND SHOE SOLE TRIMMING. 


As the appellees have heretofore laid much stress upon 
the extensive use of their cutter, and its having to a certain 
extent superseded some other trimming cutters, it may be 
proper before proceeding to consider the testimony upon 
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which defendants rely for the maintenance of the foregoing 
propositions, to briefly refer to the previous history of this 
controversy, as showing the course pursued by the com- 
plainants in their attempts to establish a monopoly of the art 
of trimming boot and shoe soles with rotary cutters. Asa 
short method of arriving at the facts connected with this 
phase of the question, attention is called to the testimony of 
Milton L. Eddy (pp. 173, 174, printed record), which 
shows that, in 1880, Eddy’s firm were making and selling 
rotary trimming machines and cutters; that those cutters 
“were the same in all substantial respects as that shown in 
the Orcutt patent,” now in suit; that on Aug. 28, 1880, this 
company brought a suit at law on eight patents, one of 
which was the Tayman reissue No. 9,073, against Eddy & 
Co., attaching all their property, including stock in trade, 
tools and machinery; which attachment was dissolved by 
bond. That on Dec. 30, 1880, this company brought a suit 
in equity, on suid Tayman reissue, against George E. Keith, 
a shoe manufacturer, for using these same cutters bought of 
Eddy & Co.: and in January, 1881, they brought a suit 
against F. E. White, another shoe manufacturer and a cus- 
tomer of Eddy & Co., for using these identical cutters. 

Both these latter suits were assumed and defended by 
Eddy & Co.; and that against Keith was heard on motion 
for a preliminary injunction, which was denied. It is to be 
borne in mind that these suits were brought anterior to the 
allowance even of the Orcutt patent, and that complainants 
were then, as Eddy states, “sparing no pains and seemingly 
leaving no means untried to bulldoze the public, interested in that 
class of machinery into the theory and belief that said Tayman 
reissue patent controlled the right to make and use cutters like 
the Orcutt cutter.” it further appears that the Corthell Com- 
pany (a corporation) acquired the Corthell patent of Eddy & 
Co., and their cutter business; and then the Busell Com- 
pany brought suit against it on the present Orcutt patent ; 
and that suit proceeded in due course to the completion of 
defendants’ testimony; “but,” as Eddy significantly says, 
“the complainant never took rebutting testimony, but instead, 
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commenced to break up the business of the Corthell Company 
by offering and paying higher wages to their skilled cutter 
makers and salesman (the present defendants, Stevens and 
Corthell ) than they were receiving, and finally by such means 
forced that company into a compromise and consolidation, 
with a settlement of said suit at law (against Eddy ), and two 
suits in equity (Keith and White), then pending on the Tay- 
man patent, and the suit at law against Stevens-et. al., and 
the said equity suit against the Corthell Company: on the 
Orcutt patent, as also an agreement not to prosecute any CUS- 
tomers of any of said defendants who had used said ¢utters.” 
The witness adds that “this compromise was an inequitable, 
unjust and unfair transaction brought about by the sharp 
practice of the Busell Company's manager, in tampering and 
meddling with the affairs and workmen and employees of the 
Corthell Company; and it was only acquiesced in finally, as 
a bitter alternative, by reason of the superior financial ability 
of the Busell Company, who threatened to hire off any help 
that the Corthell Company might employ: and also to so re- 
duce the price of cutters as to leave no profit thereon.” Eddy 
also testified that “one of the reasons urged in private by the 
Busell Company's manager for the compromise, was that to 
try the suit on the Orcutt patent would be to make that patent 
public property; and they freely admitted that the’ evidence 
taken would destroy the patent, as it showed that the patent 
possessed no patentable novelty whatever.” : 

The same facts in relation to Noble’s statements of his 
reasons for urging a settlement and compromise are testified 
to by Cunningham, one of the present defendants, who 
states (on p. 209, printed record), as follows: “ Ahd I was 
present when O. L. Noble was urging our firm, laté in 1882, 
to quit making rotary cutters for the Corthell Company, and 
contract to make cutters for the Busell Company,:of which 
Noble was then, as now, superintendent; and in addition to 
increased compensation promised us by him, he, strongly 
urged that our leaving the Corthell Company would force 
them to compromise the suit then pending between‘said com- 
panies on the Orcutt patent, and lead to a consolidation of the 
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two companies, which he urged was the best course, because 
(as he often stated) the trial of that suit would make the Orcutt 
cutter public property.” 

Stevens, another of the defendants, testifies as follows in 
relation to Noble’s statements (p. 166, printed record) :— 

“While I was, in 1882, making cutters for said Corthell 
Company, Oscar L. Noble came to me and wished me to leave 
said Corthell Company and engage to make cutters and other 
shoe machinery for the Busell Trimmer Company; and, as 
one of the reasons for my so doing, he urged that he knew, as 
did Samuel N. Corthell, then present, that any one had the 
legal right to make cutters, such as were then involved in the 
suit pending between said companies, and called the Orcutt 
cutter; and that he wished to employ me and said Corthell in 
order to force the Corthell Company into a compromise.” 

Noble, complainants’ general manager, contradicts the 
testimony of Stevens, Cunningham, and Eddy, in relation 
to his expressed reasons for his various measures for coercing 
the Corthell Company into a compromising consolidation, 
but admits the means he used; and he gives the following 
consistent theory for his attempts at compromise (p. 270, 
printed record) : “ After that testimony was taken (the Cor- 
thell Company's evidence in defence), the Busell Company 
felt themselves strong enough to dictate the terms of settle- 
raent, especially after Stevens & Co. deserted the Corthell 
Company, and became employees of the Busell Company, 
which is what I understand Mr. Eddy to say, in substance, 
although he speaks with much bitterness against the Busell 
Company.” The special reason above assigned, which Noble 
characterizes as the desertion of Stevens & Co., after he 
himself had designedly employed them, is of a very refresh- 
ing character; while the general reason, that the Busell 
Company was strengthened by the Corthell Company’s testi- 
mony, is a repetition of the exploit of John Pheenix in his 
pugilistic encounter with the big bully whom Phoenix held 
down by means of his nose, which he had ingeniously in- 
serted between the teeth'of the bully for that especial pur- 
pose. These explanations of Noble are of a piece with that 
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given by him for bringing the suit at law against these 
defendants in 1884, and attaching their entire property for 
infringing this patent, and then not entering the suit (Ste- 
vens, p. 167; Cunningham, p. 210), when, as these wit- 
nesses both testify, Noble stated that “he would resort to 
every mean, dirty trick that he could to break up their 
business,” the bringing of which suit Noble explains (p. 269) 
by saying that “this suit was brought because I helieved that 
Stevens would see that they had made a blunder, and: would 
desist from their infringements; but, on finding that they 
would not, I was advised that the only course open to us 
was to abandon the suit at law and file a bill of complaint 
for an injunction.” Thus the suit at law was a mere pleas- 
urable effort at “ moral suasion,” after which Noble was 
* advised” to bring the present suit, in which he sought a 
preliminary injunction and failed. It may be further ob- 
served that the testimony of Stevens and Cunningham clearly 
shows that (though contradicted by Noble, of coursé) their 
proceeding to manufacture cutters, for which this suit is 
brought, arose from the gross violation by Noble of the con- 
tract under which he hired them from the Corthell Company, 
and their acting upon his declared opinions, expressed in 
connection with that hiring, of the invalidity of the Orcutt 
patent. 

The foregoing reference to and extracts from the testimony 
is for a threefold purpose : first, it shows both the strategy 
and tactics of the complainants in their endeavor to “ corner ” 
the art of trimming soles with rotary cutters; second, it dis- 
plays the agility and aptitude of complainants’ manager, Mr. 
Noble, in instituting suits to frighten competitors, as also in 
coercing compromises of such suits, when he deems it desir- 
able ; and it shows his readiness to attempt, by his own un- 
supported testimony, to discredit three witnesses, one of 
whom is disinterested, and the other two have no interest, in 
fact, different from that of Noble; and, third, this testimony 
has an important bearing upon the question of the validity of 
Orecutt’s patent, as will be hereinafter pointed out. 

Jn presenting the evidence upon the first ground of defence, 


‘ o> 


7 


which is, in substance, that there was no patentable invention 
made, it is indispensable that the testimony be subdivided 
under various heads, by reason of the kaleidoscopic theories 
adduced by complainants in the course of their testimony in 
support of the theory that the cutter in controversy embodies 
patentable novelty when tested by the state of the art at the 
date of its alleged invention. 


COMPLAINANTS’ CHANGE OF FRONT IN PRESENT 
SUIT, AS SHOWN BY ORCUTT’S OWN TESTI- 
MONY GIVEN IN SUIT v. CORTHELL COM- 
PANY. 


That complainants have entirely and repeatedly “ changed 
fronts” in their theories as to what constituted and established 
patentable novelty in Orcutt’s cutter, is clearly shown by a 
general comparison of the testimony taken by them im the 
former Corthell suit, so called, No. 1,673 (the record whereof 
is in evidence by stipulation in this suit), with that taken by 
them in the suit now pending. 
Orcutt, the inventor and patentee of complainants’ cutter, 
when testifying in his own behalf, and asked by his counsel, 
* Did it ever occur to you that that cutter ( Exhibit Brown 
Patent Gear Cutter) — patented in 1864 — was substantially 
the same thing as that shown in your patent, Exhibit Com- 
plainants’ Patent?” answered, “ Yes, the main features of this 
are the same as the Orcutt” (see printed record, p. 299, Int. 5) ; 
and when further questioned by his counsel ina manner di- 
rectly leading, “ What are the substantial differences between 
the two, in your opinion?” Orcutt replied, “ Well, this cutter 
(Brown Patent Gear Cutter) differs from mine from the fact 
that this was made for milling iron, and mine was made for 
trimming the edges of boot and shoe soles” (printed record, 
Int. 6, ibid) ; while in the next answer, the seventh, the ridges 
1 and 2 in Orcutt’s cutter are stated to be specific differences 
between Exhibit Brown Patent Gear Cutter and Orcutt’s. 
In answer to Cross-Ints. 30-82, p. 302, printed record, 
Orcutt stated, that with the exception of a difference in diam- 
eter, complainants’ Exhibit Brown and Sharp Milling Cutter 
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No. 1 was “equally as well adapted to trim the edge of the 
shoe sole as is the cutter shown in complainants’ patent, pro- 
vided its outline or the configuration of the path that it will 
cul was preferred by the user to that shown in complainant 
patent”; thus showing that the only difference between this 
cutter and that of Brown and Sharp’s milling cutters was In 
the configuration of the peripheral face; for diameters of 
cutters are “legion” in their diversity of me: isurement. And 
in answer to Cross-Int. 36, same record, Orcutt again states 
that the ridges 1 and 2 constitute the difference between his 
cutter and the Exhibit Brown and Sharp Milling Cutter No. 
1. Whi:e in answer to Cross-Int. 41, Orcutt states that 
there is no difference between his cutter and the Brown 
patent gear cutter, except that his is adapted to trim sole 
edges ahd Brown’s would spoil them. And in Cross-Ints. 
42, 44, Orcutt admits that a milling cutter, shaped to cut an 
outline like Fig. 4 in his patent drawing, but having a 
thicker rand lip, would, with the exception of such thickened 
lip, be “equally well adapted to trimming the edges of shoe 
soles as for trimming metal.” 

It is true that in answer to Cross-Ints. 45-49, Orcutt 
claims that the slots between the teeth are deeper in his 
cutter than in the Brown and Sharp cutter, but he admits 
there is nothing in reference to it in his patent; and further, 
that defendants’ cutter is grooved differently, and hence, if, 
as claimed, defendants’ cutters are in all material respects 
like Orcutt’s, then such depth of slot is immaterial; and the 
more so as the patent in suit is silent on the subject, while 
Orcutt’s patent of 1879 shows this exact feature. Hence it 
is clear from Orcutt’s own testimony, above quoted and re- 
ferred to, that he himself claimed no novelty in his cutter, 
except an old and well-known peripheral configuration, 
placed upon a cutter which in all other respects was simply 
Brown’s patent cutter, of 1864. 

And Noble, the manager and head and front of the com- 
plainant company, in his testimony in the Corthell record, 
fully corroborates all that Orcutt stated. See his answer to 
Ints. 20, 21, and 22, printed record, p. 295; while in answer 
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to Cross-Int. 28, same record, he testified that Brown’s 
cutter had the same flat front face a, and outer eccentric pe- 
ripheral end c, as shown in the drawings in Orcutt’s patent. 
He further admits, in answer to Cross-Int. 29, same record, 
that there is the same facility for sharpening by grinding, 
and in the same way as in Orcutt’s cutter. And in answer 
to Cross-Int. 39, same record, Noble states that the capa- 
bility of Orcutt’s cutter to produce varieties of styles of sole 
edges, results from no cause other than is shown in Brown’s 
patent gear cutter, except that it is formed to take out the 
welt, trim the edge and bevel the bottom of the sole ; that is, 
that its only novelty was in its peripheral configuration. 
And in answer to Cross-Ints. 41 and 42, same record, Noble 
states that there “is not any difference between the Orcutt 
cutter and the Brown patent gear cutter, except the form or 
outline of the path or figure which they will cut.” The testi- 
mony of these most interested witnesses is direct and posi- 
tive that Orcutt’s alleged invention consisted in nothing but 
the mere forming of Brown’s patent cutter, with a peripheral 
face like the old hand plane, or with a form to produce a 
moulded edge on the sole, as Orcutt says in answer to Cross- 
Int. 43, p. 303, printed record ; which form of ‘sole edge he 
there states to have been then old. 

But when testimony was to be taken in the present suit, 
an -absolute change of base was made by complainants, and 
evidence from an entirely new source and of an entirely new 
character, was by them invoked. This change in the whole 
theory of complainants’ case is shown in the seven direct in- 
terrogatories to John A. Coleman and his answers thereto 
(pp. 16 to 28), in which are set up theories and pretences 
by the dozen, to prove that Orcutt’s cutter is in numerous 
respects unlike that shown in Brown’s patent. As Coleman 
was introduced with the evident purpose of evolving a new 
prosecuting theory, and swearing the same through, and as 
in his seven direct answers he evolved, or rather repeated 
after complainants’ attorney, all the newly developed theo- 
ries of the case, it became necessary, especially in view of 
his unwillingness, in cross-examination, to answer many test 
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questions, as also his inclination to declaim in general ‘terms 
upon Orcutt’s alleged invention, to subject him to extended 
cross-examination, during which almost every theory which 
he had advanced was retracted. 

As it is a favorite and frequent practice, to attenipt to 
win patent causes upon theories, rather than facts, and as 
in this case the facts disprove each and all of complainant’s 
theories, the testimony will be marshalled by defendant to 
meet each pretence set up to sustain complainants’ patent. 


FIRST SPECIFICATION OF FIRST DEFENCE. 
AT DATE OF COMPLAINANT’S ALLEGED IN- 
VENTION, CUTTERS FOR SAME PURPOSE, WITH 
TEETH EXACTLY THE SAME, WERE OLD, 
COMMON, AND WELL KNOWN. 


The first specification of the first defence, the state of the 
art, is that, at the date of Orcutt’s alleged invention, cutters 
for the same identical purpose, and with teeth exactly like 
those in his cutters, were old, common, and well known. 
See Noble, printed record, p. 126, where in speaking of the 
names of the parts of the teeth in Orcutt’s cutter, says: 
‘¢ These terms are all taken from the old hand plane, marked 
‘ Exhibit Hand Plane, and on same page, in comparing 
Orcult’s cutter with a hand plane, says, there must obviously 
be the same rules as to proportions of the lip, bed, and guard, 
and also as to the bead and channel guard, when used, applied 
to the rotary cutter, as are applied to the hand plane.” And 
on same page Noble further says, in speaking of the teeth of 
the hand plane, ‘‘ and if a series of these planes were arranged 
around a common axis, a rotary cutter substantially the same 
as the cutter of the patent in suit would result.” 

Corthell, Int. 23, p. 315, printed record, says, there is no 
difference between the operations of Orcutt’s cutter and the 
Dunham edge cutter, except that one moves in a rotary and 
other in a reciprocating path. In the next answer, Corthell 
states that the Exhibit Snell and Atherton Cutter is the same 
as Orcutt’s with the exception last stated, and that the ex- 
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hibit had no sunken channel, which was old and well known 
before 1872. Andrén, an expert called by defendants, says 
in Cross-Ints. 49, 50, 51, pp. 196-7, printed record, that 
the earlier Bigelow Exhibit Patent Cutter is identical with 
Orcutt’s, except that one cuts slow and slices the material, 
and the other cuts fast and powders it ; and that these differ- 
ences are not material, because ‘‘a rotary tool for trimming 
boot and shoe soles was well known long before the Orcutt cut- 
ters were made.” In answer to Cross-Int. 53, Andrén says 
that Orcutt’s cutter ‘* is a multiplication and duplication” of 
Bigelow’s cutter. 


COMPLAINANT’S PATENT CUTTER IS SERVILELY 
COPIED FROM BROWN’S PATENT OF 1864, EX- 
CEPT PERIPHERAL CONFIGURATION, WHICH 
IS COPIED FROM THE OLD HAND PLANE, 
WITH EQUAL SERVILITY. . : 


The second specification in relation to the state of the art, 
at date of Orcutt’s invention, is that Orcutt’s cutter is made, 
in every material respect, in servile imitation of Brown's 
patent cutter, except the peripheral configuration, which, as 
already shown, was copied with equal servility from the hand 
plane. ) 

See Noble, printed record, p. 295, Ints. 20, 21, and Cross- 
Ints. 28, 33, 39, 41 and 42, same record. See also Noble, 
p. 128, where he states the differences between Brown’s patent 
cutter and Orcutt’s to be the peripheral forms. 

Corthell, Ints. 88-97, pp. 323-4, printed record, shows 
that all parts on periphery of Orcutt’s cutter are in the earlier 
hand planes, and had been known for twenty years. Cor- 
thell, Cross-Int. 111, same record, shows that the method of 
forming the hand planes is identical with that of Orcutt’s 
cutter, by turning in a lathe. Mann, a manufacturer of hand 
tools, called by defendants, testifies (Cross-Int. 34, p. 335, 
printed record) that the hand tools are moulded by swinging 
on a centre, which is the way @rcutt’s cutter is moulded. 

And Orcutt himself, in Ints. 5, 6, 7, p. 299, printed record, 
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as already quoted, sums up the difference between his cutter 
and Brown’s, to be, that Brown’s lack the ridges 1 and 2. 
Mitchell, defendant’s witness (printed record, p. 195), a 
machinist, but utterly ignorant of sole trimming, shows that 
any practical cutter maker, having a sole edge as a sample, 
can make the Orcutt cutter, and will make nothing else ; had 
had an order from the office, with the Exhibit Mitchell Boot, 
with instructions to make a cutter with a stated -outer diam- 
eter, and size of hole for the arbor, and to trim an edge like 
that boot ; and the product was the Exhibit Mitchell Cutter. 
He testifies that he never made a sole-trimming cutter before ; 
that any workman, of ordinary experience, in making milling 
cutters, can make a cutter to trim soles, and that the only 
special tools required were the Exhibit Mitchell Template 
and Forming Tool. 

As incident to this question, the testimony of Bunnell 
(printed record, Ints. 20-22, p. 358) shows that before 
Orcutt’s invention, Brown’s cutter had been made and used 
in almost endless varieties of peripheral form. And Cole- 
man, Cross-Ints. 43, 44, p. 33-4, printed record, admits that 
as early as 1875 or 1876 the idea of forming Brown’s cutters, 
with various outlines, ‘* spread to a very large extent in this 
country.” 

Andrén, defendants’ expert, Int. 16, p. 618, printed record, 
after a full comparison, says: “In fact, I find the said Colt’s 
armory cutter to contain all the elements subtantially like 
those described and shown in the Orcutt patent, saving differ- 
ences in diameters and widths, which changes are immaterial, 
and not substantial differences,” which cutter, as appears, was 
made and used long before the date of Orcutt’s alleged in- 
vention. 


FALLACY OF APPELLANTS’ PRETENCE THAT 
USE OF RAND GUIDE WITH CUTTER, IS 
NOVEL, OR PROOF OF NOVELTY. — 

One of appellants’ assumed elements of novelty is the use 
with Orcutt’s cutter of a rand disk or guide. See ‘Coleman, 

Int. 3, p. 21, printed record, where he enumerates 
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the rotary rand guide as an ingredient in Orcutt’s cutter ; 
and in answer to Cross-Int. 87 he again asserts that the 
adapting of Orcutt’s cutter to use with a rand guide is an ele- 
ment of Oreutt’s invention. But in Cross-Ints. 90, 91, 92, 
111, 162, 163, 164, Coleman admits, that with the Or- 
cutt cutter the rand guide “performs no new office” ; and that 
“it (the cutter) acts with a rand guide substantially as other 
rotary cutters did.” 

Coy, another of appellants’ experts, in Cross-Ints. 120, 
121, 122, 126, p. 110, printed record, is nevertheless in- 
clined to the idea, that although, as he admits, rand guards 
with rotary cutters were old before Orcutt, yet, as in other 
cases, the rand guard had aided in holding a sectional cutter 
in place, while Orcutt’s cutter was in one piece; therefore 
such guard with Orcutt’s cutter was a novelty. (This shows 
the desperate search of complainants for novelty. ) 

That a rand guide with a rotary cutter, was old, see Noble, 
printed record, p. 125; also Corthell, Int. 98, p. 325; 
showing that from 1873, at least, such rand guide had been 
common in rotary edge trimmers of divers styles. Andrén, 
Int. 20, p. 188, printed record, cites divers earlier patents 
showing rotary cutters with rand disks or guards, and in Int. 
15 he shows that in Exhibit Bigelow Hand Cutter, the tooth 
of the cutter, the guard and the lip of the guard are identical 
with that used by Orcutt. Complainants have also 
attempted to establish novelty in Orcutt’s cutter, by reason 
of the fact that its end, where the rand guard rests against it, 
is a perfect plane, and that, therefore, the teeth in Orcutt’s 
cutter differ from those in the Exhibit Hand Tools (see Cole- 
man, Cross-Ints. 104-108, pp. 108-9). But in said Cross- 
Int. 108 divers older patents are cited, in which the ends of 
the cutter, next the rand guard, is in great variety of form, 
so that the witness abandons the rand guard theory. See 
also Martland, Int. 14, p. 343, printed record, and Eppler, 
Int. 24. p. 158, showing that the rounded side face of the 
hand tool next the rand cutter is incidental to manufacture, 
and is immaterial. See also Parks, p. 290, printed record, 
Ints. 10-13, that their rand lip is the only difference between 
Brown and Orcutt cutters. 
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FACILITY FOR SHARPENING APPELLANTS’ CUT- 
TER IN NO RESPECT NEW OR NOVEL. 

Another theory of complainants for establishing novelty 
in Orcutt’s cutter, and much expatiated upon by their wit- 
nesses, is the facility for sharpening, without change of 
peripheral form, (see Coleman, Int. 3, p. 20, printed record ). 
But this is in no respect new, either in rotary or band cut- 
ters, (see Coleman, Cross-Ints. 101, 113), where in the 
latter he admits that, in facility and effect of sharpening, 
Brown’s cutter and Orcutt’s “are alike in those respects.” 
And in Cross-Ints. 184, 185, Coleman makes the same ad- 
mission with reference to the Knights cutter; but illogically 
claims that there is a difference in that Orcutt has more parts 
than are in the Knights cutter. In Cross-Int. 186, Coleman 


admits a facility of sharpening the old Busell cutter equal to" 


Orcutt’s. In Cross-Int. 193, Coleman admits that Orcutt 
has no greater facility of sharpening than if other forms of 
periphery were employed. See also Coy, Cross-Ints. 41, 
42, p. 98, printed record, that old Busell cutter and the 
Brown cutter have the same facility for sharpening. See 
also Noble, pp. 296-7, printed record, Ints. 29, 33, to same 
effect as to Brown cutter. Martland, p. 343, printed: record, 
Int. 13, shows that the front face of the hand tool was the 
only part sharpened. Crisp, same record, p. 352, Cross- 
Int. 11, testitied to identity of sharpening hand tool and 
Orcutt’s. See also Bunnell, same record, p. 358, Int. 19; 
Thompson, same record, p. 159, Int. 11; Stephenson, 
pp. 170-1, showing that in fact, in many cases, the old fine 
tooth cutters were sharpened in the same manner as Orcutt’s ; 
and Buzzell, p. 175, same record, is to the same effect, and 
that there is nothing new in the facility or result of sharpen- 
ing Orcutt’s cutter. The theory of Coleman, Cross-Ints. 184, 
185, and Coy, Cross-Int. 41, that a new result is produced 
in sharpening Orcutt’s cutter, because it has more parts than 
Knights’ or Coté’s cutter, is fallacious, and besides, is an- 
swered by the hand tool, which has the same parts and is 
sharpened in the same way; and the use of Brown’s cutter 
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for metal and Orcutt’s for leather, has no effect to create or 
prove novelty in the method of sharpening Orcutt’s cutter, 
for even if this cutter was new, the sharpening is but a 
double use for the tools by which such sharpening is ef- 
fected. 


RAKE OF THE TEETH IN APPELLANTS’ CUTTER 
IN NO RESPECT NOVEL. 


Another of the theories of complainants is that Orcutt’s 
cutter must possess patentable novelty because of the “ rake” 
or overhang of the teeth. Coleman, in answer to Cross- 
Int. 57, and as a noon recess inspiration, first enunciated the 
idea that “rake” in Orcutt’s cutter was an essential element. 
Orcutt claimed nothing of the *kind, and only alluded to it 
incidentally ; as his earlier patent — of 1879 — shows rake, 
while his patent in suit is uncertain in that behalf. 

In answer to Cross-Ints. 93 and 99, Coleman, on the 
whole, is again inclined to the theory that rake constituted 
an element of Orcutt’s invention; but whether in a patent- 
able sense, he declines to say (see Cross-Ints. 95, 96, 97) ; 
and in declining to answer draws a very nice distinction 
between his answer to direct Int. 7, when he freely stated 
that he believed Orcutt’s cutter an invention, but deems 
a question as to whether a claimed feature of novelty 
is a patentable invention an improper question. In Cross- 
Int. 114, Coleman again refuses to state whether he deems 
“rake” a patentable invention in Orcutt’s cutter. As a 
sample of the theory and testimony of this witness as 
to what is or is not invention, attention is called to his 
answers to Cross-Ints. 114 to 118, in which, when he is 
asked whether, in stating that the production of a thing 
is invention or not, he means patentable or non-patentable 
invention, he evades the question and will not answer. In 
answer to Cross-Int. 169, Coleman thinks that rake, in con- 
nection with other elements, constituted invention; but in 
Cross-Int. 170, that in Orcutt’s cutter it performs no other 
office than in old Busell cutter, except that Orcatt trimmed 
more forms of sole edges. In Cross-Int. 174, it is not in- 


vention per se; but in Cross-Ints. 175, 176, Coleman claims 


that new function is produced by rake in Orcutt’s cutter, 
because more work was done. 

In Cross-Int. 222, Coleman admits that the Tayman cutter 
has rake, but not with a moulded top; and in Cross-Int. 223, 
he admits that “rake” in Tayman’s cutter performs the same 
function as in Orcutt’s, but that Orcutt’s has more parts. In 
Cross-Int. 237, Coleman admits that rake in the: Exhibit 
Hand Tools is greater than in Orcutt; and in Int. 238, it is 
more than in Corthell and less than in the Exhibit Hand 


Tools. 


And in Cross-Int. 241, Coleman admits that he cannot tell 
by Orcutt’s patent drawings what the rake is. | 

Coy, another of complainants’ experts, says (Cross-Int. 
29, p. 96, printed record) that rake in Orcutt and Exhibit 
Hand Tools is alike; in Cross-Int. 53, that old Busell cutter 
has more rake than Orcutt; in Cross-Int. 60, that it is 
common for operators to change the rake, according to the 
material being cut; in Ints. 61, 62, that workmen using 
milling cutters change the rake in the same way; and in 
Cross-Int. 65, he admits that “rake” in Orcutt and old 
Busell cutter performs same duty. 

In Cross-Ints. 168, 199, Coy says that rake in Orcutt 
cutter will not maintain the cut without pressure, and that 
the pressure must’be sufficient to sink the teeth into the sole. 
Noble, in printed record, Ints. 28, 41, 42, pp. 296, 298 
before quoted, and in p. 127, where he gives his view in ex- 
tenso of the novelties of Orcutt’s cutter, is silent upon any 
subject of rake ; in fact, it is not to be denied that to Cole- 
man must be awarded the credit of discovering the’ remark- 


able rakishness of the tvol. 


Anthony, one of complainants’ 


witnesses, p. 248, printed record, Cross-Int. 39, says, “ the 
matter of giving teeth more or less rake, according tq the duty 
they were to perform, has long been well understood by those 


skilled in rotary cutters.” 


This witness further says, Cross- 


Ints. 30, 34, 40, that from 1862 to 1878 he was making 
cutters like that shown in the Stevens cutter for cutting 


wood gun stocks ; that these cutters had more rake than the 
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Exhibit Eppler Cutter or Exhibit Experimental Stevens 
Cutters ; thus showing that rake is not new in Brown cutters, 
nor is it new to use these cutters on soft material. Witness 
also says, Cross-Int. 44, in substance, that rake, or hooking, 
is a substitute for clearance ; in Cross-Int. 47, that for many 
vears “ the inclination of the front face of the teeth of rotary 
cutting tools so as to produce good results has been well under- 
stood.” And in Cross-Int. 49, Anthony says a skilled per- 
son “can readily determine in any given case for performing 
any given job the proper diameter of a cutter, the proper 
number of teeth, the proper depth of slot between the teeth, and 
the proper inclination of the front face of the teeth, relative to 
a radial line, as also the proper backing off or clearance upon 
the periphery.” This, if believed, leaves nothing in fact but 
the form of the periphery to be discussed. 

Coleman, in Cross-Int. 6, gives, in fact, the entire advan- 
tage of rake or undercutting the front of the teeth, in that 
“it saves grinding” away so much metal; and in Cross-Int. 
10 he gives the same reason, as also that it facilitates bending 
back the teeth, which is complainants’ method of making 
their cutters; just as the old hand tools were made. Cor- 
thell, p. 137, printed record, Int. 24, says rake is not 
requisite if sufficient clearance is given to produce a cutting 
angle. Int. 24, this witness shows that he trimmed with 
one cutter having rake, and another with teeth inclined back, 
and they worked equally well. Kingsley, p. 143, record, 
Ints. 8, 9, says Orcutt cutters cut only dust, never shavings ; 
Int. 13, common practice to vary rake or overhang of teeth ; 
Ints, 14, 15, rake is immaterial. Miles, Ints. 6-8, p. 147, 
record, says rake is no benefit. He grinds the teeth back of 
centre, don’t then catch; Int. 9, complainants’ cutters are 
about straight at cutting part, are so after one grinding; 
Int. 10, two of Exhibit Worn Cutters not hooking, one is; 
Int. 11, I never saw an operator grind teeth hooking, except 
when almost worn out, then to get more use out of it, as by 
so grinding he preserves its outline. Moore, Int. 10, p. 
151, record, rake nothing new; Int. 11, upper part of Ex- 
hibit Busell Cutter (Orcutt patent of 188], now in suit) 
practically a radial line. 
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Eppler, Int. 12, p. 155; front face of teeth as various in 
angle as there are operators, some ahead and some back of 
centre. Int. 13, defendants’ Exhibit Worn Cutter No. 12, 
M. C., one sixteenth reverse of hooking; Int. 14, even the 
two cutters, marked Exhibit Busell Cutter (Orcuté patent of 
1881), are not raked alike. Int. 14a, teeth are undercut to 
facilitate grinding. Int. 15, “in nine cases out of ten the 
operator would grind it so it would be less hooking than the 
cutters inquired about ( Exhibit Busell Cutter, Orcutt Patent 
of 1881); Int. 16, defendants’ Exhibit Corthell Cutters 1 
and 2, reverse of hooking, and work as well as any cutter ex- 
hibited to-day. Int. 19, complainants make their, deep cuts 
to allow hending back the teeth.” Int. 20; in milling cutters, 
rake is “ notional” with mechanics, one claiming that rake is 
best, and others that a scraping cut is best. Int. 21, the 
Exhibit Milling Cutters vary as to front line of teeth. 
Thompson, Int. 12, p. 159; operators usually have teeth on 
radial line. Int. 16; used Exhibit Corthell Cutters Nos. 1, 
2,3; No. 2 done best job, No. 1 next, No. 3 poorest. Int. 
17; no advantage in rake. 

Stevens states (p. 164, printed record), Int. 5; during 
last fifteen years rake in mills (cutters) has varied from one 
thirty-second to three-eighths, according to use, Int. 6; 
known old Exhibit Busell Cutter eight years ; sitnilar ones, 
nine years. Int. 7, and for eight or nine years these cutters 
had same rake. Int. 8, benefit of rake, if any, same in old 
Busell cutter as Orcutt’s. Int. 10, nothing new in rake of 
Orcutt from what was well known before. Int. 11, rake just 
as useful in ratchet teeth as in Brown’s cutter teeth. 

Andrén, Int. 17, p. 176, no invention in rake of Orcutt’s 
cutter teeth; states reasons fully. Int. 24, Colt’s armory 
cutter, No. 4, has raking teeth like Orcutt. 

Young, Int. 12, p. 118, record, cutting part of Exhibit 
Busell Cutter (Orcutt patent of 1881) not hooking. Int. 
13, base of teeth undercut for grinding. 

Coy, the appellants’ expert, Cross-Int. 17Ir, p. 118, 
record, cannot tell by complainants’ patent what is the rake 
of the teeth. 


19 


PERIPHERAL FACE OF TEETH IN APPELLANTS 
CUTTER DOES NOT (AS CLAIMED) OPERATE 
AS A GUARD. 


Another theory set up by appellants tu prove novelty in 
Orcutt’s cutter, is that stated by their expert, Coleman, Int. 6 
p. 26, printed record, and in other places, that the top 
of each tooth acts as a guard to gauge the depth of cut of 
the succeeding tooth. In refutation of this theory, defend- 
ants cite the following testimony. Coleman, Cross-Int. 64, 
admits that velocity is an equivalent to some extent for the 
claimed peripheral guard; and appellees claim that with a 
proved velocity of more than 7,000 revolutions per minute, 
that 112,000 teeth per minute act upon the leather, and 
hence 1,866 teeth so act per seeond, and only the cutting 
edge can be in contact with the leather; and the theory of a 
peripheral guard is a false theory. Defendants cite the fol- 
lowing testimony in support of this view: Coy, appellants? 
expert, admits, Cross-Int. 36, p. 97, printed record, that 
depth of cut may be varied by pressure, under various con- 
ditions stated by him; and if so, where is the efficacy of the 
claimed peripheral guard ? 

So in Cross-Int. 37; with worn cutters could vary depth 
of cut one half, according to stock being eut. Ints. 45-50, 
he admits that the guard, if it exists in Orcutt’s cutter, 
varies as the teeth are worn away by grinding. Int. 51, he 
admits, in fact, just what defendants claim, that edge of 
tooth is the guard, and not peripheral face serving as a 
guard for the next tooth. Ints. 73, 76, thinks depth of cut 
would vary one half between new and worn cutters. Ints. 
143-147, he asserts that acuteness of cutting edge will affect 
depth of cut (which is true), and he denies that all of top of 
teeth act as a guard. In Ints. 149-152, he shows that, if 
such guard exists, it is always varying as the cutter is worn. 
Int. 162, witness says: “Jn the process of trimming the shoe 
sole (with Orcutt’s cutter), skill on the part of the operator is 
necessary to prevent gouging.” Thus showing that “ skill on 
the part of the operator,” and ‘not a peripheral guard, is the 


20 


safeguard. Ints. 163-170, witness admits that pressure of 
the shoe against the cutter and at varying degrees is 
requisite. If there is a guard, what need of varying the 
pressure ? 

Noble nor Orcutt, in all their testinvony in the Corthell 
suit (the testimony wherein, is part of the record in this 
suit), made any pretence to this newly developed theory of 
a peripheral guard. But in this suit, while Orcutt is silent 
about this new discovery in his patent, Noble comes to the 


rescue, and in p. 126, printed record, discovers the “guard,” 


sees it plain, for the first time. 

Corthell, when questioned as to the matter of a guard, 
stated, Int. 87, p. 323, that each tooth is a guard for the 
following tooth, and that the space between the teeth and 
the clearance on top assis/s in determining the depth of cut ; 
and in Int. 88, that the depth of cut in the hand tools is de- 
termined in the same way. This is true; the degree of 
clearance affects the acuteness of the teeth, and as stated by 
Crisp, that affects the depth of cut. Crisp, .defendants’ 
expert, Cross-Int. 19, p. 453, printed record, says that tri- 
angular piece at front of hand plane is but an‘ incident of 
manufacture; thus showing it is not a guard, as complain- 
ants have contended. ; 

Corthell, Ints. 29, 30, pp. 140-1, printed record, shows 
that pressure regulates depth of cut. Ints. 31,'32, he says 
Orcutt cutter requires more care than Exhibit Busell or Bol- 
ling cutters; that Brown and Sharpe cutter (Orcutt’s) will, 
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unless special care is taken, “ yank” the shoe out of the ope- 
rator’s hands; has known them to be thus thrown through a 
window, and then, if not too deeply cut, operator will take 
them, and, with care, wil finish them with a good edge. 

Kingsley, Int. 16, p. 144, says that depth of cut is gov- 
erned by the operator. 

Miles, Ints. 12, 13, p. 148, printed record, ‘says Orcutt 
cutter most difficult to use; has known soles so badly injured 
by them as to require new soling. Int. 15, there is no guard 
to depth of cut; is varied by pressure; if he could not vary 
eut, could not trim at all. 
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Eppler, Int. 11, p. 155, says there is no guard; cutters 
are used till only one sixty-fourth of an inch thick on the 
periphery. Int. 17, old Busell cutters, Corthell cutters 1 
and 2, worn cutters, and Coté Knights cutter are all alike in 
this respect. ‘* J claim there is no quard.” 

Thompson, appellees’ witness, says, Int. 13, p. 160, worn 
cutters 5 and 11 not worn away more than usual in such cut- 
ters. Int. 14, think worn cutter I] works better than a new 
one; think No. 5 makes a finer edge than a new cutter. Int. 
23, don't think Orcutt’s cutter has a guard; it works best 
when three-quarters worn out. Int. 24, operator can cut as 
deep as he likes. 

Andrén, Int. 21, p. 189, says that with a velocity of seven 
thousand revolutions per minute, the number of teeth acting 
per minute would be one hundred and twelve thousand ; 
number per second, one thousand eight hundred and sixty- 
six. Int. 22, periphery of teeth cannot act as a guard. Int. 
25, old Busell and Knights cutters have as much guard as 
Orcutt’s when equally worn. Cross-Int. 29, if Oreutt has a 
guard, so have all the hand planes. Cross-Int. 54, no guard 
in hand plane unless at top of teeth. Cross-Int. 40, in using 
hand plane, workmen can vary thickness of cut by set of 
tool. Cross-Int. 41, witness demonstrates, by using Bigelow 
cutter without the guard, that the guard is not indispensable. 
Cross-Int. 47, only cutting edges act as guard in rotary cut- 
ters. See reasons given. 


ABILITY TO SHARPEN TEETH OF CUTTER WITH- 
OUT CHANGING THEIR PERIPHERAL FORM, 
NOT AN ELEMENT OF NOVELTY. 


Complainants have repeatedly referred to the fact that 
Orcutt’s cutter can be sharpened without changing its form 
or drawing its temper; but if it is really intended to prove 
novelty by such fact, it is readily refuted by the testimony. 
That it was not new to sharpen the rand cutter without draw- 
ing the temper thereof is shown by Coleman, Int. 3, p. 19, 
such a rand cutter being shown in Busell’s patent of 1875, 
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And the Corthell patent of August, 1878, had a cutter 
which could be ground without change of form or drawing 
of temper: see Coleman, Int. 3, p. 20. And in the Exhibit 
Old Busell Cutter and Coté Cutter (Knights patent) there 
is the same facility for sharpening, and without either drawing 
the temper or changing the form. So, too, in the Exhibit 
Hand Planes, which have teeth identical with Orcutt’s. 
Besides this, complainants’ theory that the so-called burr 
cutter cannot be sharpened upon the frout of the teeth with- 
out drawing the temper or changing the form, is totally dis- 
proved by Moore, defendants’ expert, Int. 16, p..161, who 
says it is practical to sharpen Exhibit Colt s Armory Cutter 
No. ? by grinding the flat front faces of the teeth. Busell, 
p. 175, says that burr cutters can be sharpened by grinding 
the flat front face of the teeth, in which case the cutter is held 
in the hand; while if the teeth are like the Brown and Sharpe 
cutter, an automatic grinder may be used. Stephenson, vol. 
1, p. 170, printed record, testifies to the same fact, and pre- 
sents a cutter marked “ Defendants’ Exhibit Stephenson 
Cutter,” made by him fourteen years before, which is adapted 
to be ground on the front of the teeth, without drawing the 
temper or changing the peripheral form. And Noble, Int. 
29, p. 296, record, admits that there is no difference between 
the Oreutt and Brown cutter in facility of  sliarpening. 
Hence (unless it be a “double use”), nothing in that behalf 
ean be claimed. 


ROTARY WELT KNIFE, IN ONE PIECE WITH 
CUTTER, NOT GROUND OF NOVELTY. 

Another incipient ground of novelty in Orcutt’s cutter was 
that it had “a rotary welt knife in one piece with-the rest of 
the cutter.” See Noble, Int. 13, p. 293, printed record ; and 
p. 125, hid. ; see also Coy, Cross-Ints. 97, 116,117, pp. 108 
and 109-10. But this witness also thinks that a citter made 
in three parts instead of one would still be Orcutt’s cutter ; 
and as a specimen attempt to show novelty, attention is called 
to Coy’s answers to Cross-Ints. 97 and 116-123. - But when 
Noble was asked, in Cross-Int. 27, p. 296, printed record, 
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whether there would be any difference if a cutter was made 
with parts 1, 2, and C, in complainants’ patent, each separate, 
or all in one piece, he admits that there would be no dif- 
ference. And Johnson, Int. 17, p. 308, says that cutters in 
one piece or in gangs (parts), are equally well known. 
Parks, Int. 18, p. 291, printed record, gives the same tes- 
timony ; and so also does Bunnell, Ints. 5, 6, p. 356. Moore, 
Int. 19, p. 152, testifies tothe same fact. It should be added 
that Corthell’s Exhibit Patent of 1878 has the rand cutter in 
one with rest of cutter; and that when this complainant com- 
pany was seeking injunctions against Eddy, White, Keith e¢ 
als., under the Tayman patent, having a cutter in three 
pieces, the ground of action was the making and using of 
a cutter in one piece, exactly like Orcutt’s. 


ROTARY VELOCITY OF CUTTER, WHEN IN 
USE, IN NO RESPECT NOVEL. | 


Velocity is brought forward by complainants as an evi- 
dence of novelty in Orcutt’s cutter. See Noble, p. 127, 
printed record, where he contrasts the speed of trimmers 
with milling cutters. Coleman, following Noble, also intro- 
duces, in answer to re-direct Int. 210, the element of veloc- 
ity; and in Cross-Ints. 227, 229, this witness thinks that 
velocity given to Orcutt’s cutter constitutes an element of 
novelty therein, when “compared with metal cutters”; and 
in Cross-Ints. 230, 231 and 232, the witness, after divers 
evasions, admits that speed in Orcutt’s cutter “did not, per 
se,” constitute invention. Attention is called to these four 
questions and answers, Cross-Ints. 229-232, as a fair sample 
of the difficulty encountered in eliciting responsive answers 
from this witness. In Cross-Int. 226, Coleman admits that 
the velocity of Orcutt’s cutter is about the same as other 
leather cutters. Coy, Cross-Int. 66, p. 102, printed record, 
states that Orcutt effected no change or improvement in 
peripheral speed of rotary cutters, and it is evident that 
nothing new as regards velocity was brought forward by 
Orcutt. | 
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TRIMMING RAND, BED, AND GUARD, AT ONE 
OPERATION, NOT NOVEL, BUT OLD IN THE 
ART. 

Another of the assumptions of novelty, by complainants, 
is that the Orcutt cutter will, at the same time, trim the 
rand, bed, and guard of the sole. See Noble, Int. 14, p. 
23, printed record, where he asserts that Orcutt’s cutter 
would trim the rand with the other parts of the edge; and 
that he meant that Orcutt’s cutter would trim a// of the rand 
ut the same time that it trimmed the rest of the edge, is 
shown by his answers to said Int. 44, and to Cross-Ints. 24, 
26, same record. But, in fact, it has for thirty years been a 
common practice to trim the rand, bed, and guard at the 
same operation, with the hand planes (see Exhibit Dunham 
Patent, No. 15,176; Martland, Int. 4, p. 342, printed 
record ; and Mann, Int. 15, p. 333, same record). It had 
been common for years before Orcutt’s cutter to: trim the 
rand and bed with the Tayman rotary cutter; it-had been 
common for years before Orcutt’s cutter to trim the rand, 
bed, and guard with the Bolling and old Busell rotary 
cutters ; and further, the Oreutt cutter does not and cannot 
tnke out the rand; it merely levels off any inequality that 
may happen to be left by the previously used hand rand 
cutter. 

The proof of the correctness of these propositions is cited 
as follows: Noble, p. 124, printed record, says that Cor- 
thell’s cutter, patent of 1878, “did its work well”; and on 
page 129, he says this same cutter “has a rand lip, a bead, 
ahed and a quard.” Thus this patent had all the cutting 
parts claimed in Oreutt’s, and “if did its work well.” True, 
Noble said there were objections to it, but these will be no- 
ticed under another head. Noble, p. 293, printed record, 
Int. 12, says Tayman was first to use a rotary welt cutter ; 
but that patent is not now in suit. See also Cross-Ints. 31, 
$2, same record, that Tayman cutter can produce same 
result as Orcutt’s. See, also, Noble, p. 125, that the Davis 
and Howe cutter, patent of 1874, had a rotary rand knife. 
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Noble, p. 125, printed record, says that the knife in Busell 
patent of 1875 was an improvement on Davis and Howe’s, 
and were put on the market with a rotary rand guide. 
Noble, section 9, p. 131, printed record, states that in the 
Busell patent 188,337 of 1877, “the rand knife and rand 
guard are shown upon a small spring shaft E, while the 
Knights cutter and sleeve are on the main shaft”; and 
further says,“ We made a good: many machines in that way.” 
These cutters trimmed the rand, bed and guard. Corthell, 
Ints. 11, 14. p. 313, printed record, says it is the practice, 
in all good work, to cut the rand before trimming with Or- 
cutt’s cutter; and in Int. 18, Corthell states that it is not 
practical to cut the rand with a rotary cutter, unless on a 
separate shaft. Int. 19, Corthell states that the rand lip, 
when used with the rest of the cutter, finishes the rand. 
Ints. 21, 22, Corthell states that the cutter marked * De- 
Sendants’’ Exhibit Thompson Rand and Sole Edge Trimmer 
was used in 1878, and that it would cut the rand, bed, 
quard and bead, the same as Orcutfs,” if made with the 
same outline as this is (Thompson's cutter). Ints. 26, 29, 
Corthell shows that in the fall of 1874, the Coté machines 
were in use at various places stated by him, and that these 
machines trimmed both the rand and sole edge. Ints. 30- 
33, Corthell shows that cutters made under defendants’ Ex- 
hibit Busell Patents, and adapted to remove the rand and 
trim the sole edge, were put in use in 1876 or 1877, and 
were in use at the time of his testifying (in 1882). Int. 35, 
the witness states that the Busell cutter was better than the 
Orcutt cutter for removing the rand and trimming the edge 
at the same time; and in Ints. 36, 37, he fully explains the 
reasons for such opinion. Ints. 40, 41, 42, witness states 
that in winter of 1874-75, Mr. Bolling attached to a Coté 
trimmer, at C. R. Ford’s factory at North Bridgewater, 
cutters that cut on the bottom of the sole and left the edge 
of a uniform thickness. Ints. 43-45 show that Corthell 
made, in 1877, a machine with a rotary rand cutter on one 
shaft and an edge trimmer on, another shaft, which saved the 
hand process of randing. 
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Martland, p. 345, printed record, Ints. 30, 31, states that 
in all cases in his knowledge they take out the rand by a 
hand tool before subjecting the edge to a rotary cutter; that 
he makes such hand tools, and, so far as he knows, they are 
used with complainants’ rotary edge trimmers. Draper, 
p. 204, printed record; a trimmer of eleven years’ experi- 
ence, states that with the exception of the old Busell cutter, 
having the rand lip inserted, he never saw one that would 
successfully take out the whole of the rand at the same time 
that the sole was being trimmed. Int. 17, that it is “ the 
vanal plan either to have the rand cutter rotate on an inde- 
pendent shaft or to take it (the rand) out with a hand tool.” 
Int. 18, witness states that the right-hand portion of the sole 
of Corthell shoe No. 12 shows a shoe sole as prepared for 
being trimmed with Orcutt’s cutter. It should be observed 
that Noble, p. 271, printed record, denies the truth of the 
statements made in this behalf by Corthell, and claims that 
ninety per cent. of all the work done by Orcutt’s is on edges 
trimmed entirely at one operation; but in fact this affidavit 
was given by him before much of the evidence above quoted 
had been given; while on the other hand, Coleman, at the 
only time when he ever saw soles being trimmed by a rotary 
cutter, found them being randed by a hand tool (pp. 32-5, 
printed record, Cross-Ints. 35-41). Coleman further admits, 
(‘ross-Ints. 8&8, 89, that Orcutt “was not the first to provide 
a tool that would trim the rand, the bed and the quard at one 
and the same Ope ration.” On pp. 128-9, printed record, 
Noble admits that earlier cutters than Orcutt’s had “ rand, 
lip, bed and quard,” \at, as he says, not formed in one blade 
or tooth; but as he himself testified (Int. 27, p. 296, printed 
record) that a cutter made with the parts represented at 1, 
2 and C, in complainants’ patent each separate, would be the 
same as a cutter made in one entire piece ; that is, that a 
cutter in three pieces is the same as if in one piece; how 
ean it be material whether the rand, lip and guard are in 
one piece or in three pieces ? Noble, is before quoted, 
admits on p. 129%, that Corthell’s earlier patent shows a 
cutter that has a rand, lip, a bed and a guard, and may have 
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a channel guard. Jones, p. 337, printed record, testified as 
follows : — 

Int. 5; Busell machine, with flexible shaft inside arbor, 
cuts rand and bed ; (this machine and the patents upon it long 
antedate complainants’ patent, and their exhibit catalogue 
shows them still in use). Int. 8, can’t cut rand with 
Orcutt’s cutter; it is first cut by hand. Cross-Int. 12, 
ridge next rand guide in Orcutt cutter “simply cleans the 
upper edge” (the rand). Cross-Int. 13, Orcutt’s rand lip 
cuts “very small part” of rand. Cross-Int. 15, Orcutt 
cutter “does not take out the rand.” Cross-Int. 16, Oreutt 
cutter “fakes out a slight portion of the upper edge, but not 


the whole rand.” Cross-Int. 20, the main body of the rand 


is taken out by hand. Thompson, same record, p. 340, 
Ints. 10, 11, 12, 13, says it is not practical to cut the rand 
with Orcutt’s cutter; that it is cut by hand; that they make 
from eighty to one hundred cases, twenty-four pair cases, per 
day, and rand all by hand; that he never saw the edge 
trimmed and rand cut at same operation with Orcutt’s cutter. 
Cross-Int. 20, witness says Orcutt’s rand cutter takes off the 
feather edge. Corthell, Int. 24, p. 139 printed record, 
states that Exhibit Corthell Shoe No. 11 is trimmed with the 
edge of a uniform thickness, as they trimmed them in 1876- 
77 at Brockton. Miles, p. 184, Ints. 17, 18, says there is 
not any class of work of good quality that Orcutt’s cutter 
will rand; that Exhibit Corthell Shoe No. 12 shows on the 
right-hand side the usual method of cutting out the rand by 
hand before trimming with the Orcutt cutter. 

Thompson, p. 340, printed record, Ints. 4, 5, 10, 15, 25, 
shows that he is an operator of great experience; has used 
Orcutt’s cutter, also many others; old Busell cutter comes 
nearest to taking out rand at same time that sole is trimmed : 
about the only difference in result between Coté cutter, 
Knight’s patent, and Orcutt’s, was that latter cut a bead 
(but the bead is no part of Orcutt’s patent, and was vener- 
able in use long before Orcutt’s patent). That Orcutt’s 
cutter cannot take out the rand. That Corthell shoe No. 12, 
on right-hand side shows the usual hand randing before 
trimming with Orcutt’s cutter. 
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Johnson, p. 307, printed record, Ints. 10-13, states that 
the only difference between the Exhibit Hand Tools and 


(irentt’<« cutter ix that in one the teeth are in the arc of 
» errele. and in the other an entire circle; and that in 


Orentt’s cutter the teeth can be removed (meaning his 
patent), while in the hand plane they cannot, thus showing 
thet the result is the same. Corthell, Int. 6, p. 312, printed 
record, « ives hand planes have been in use since LSS, Int. 
%. hand planes trim all parts of sole to same extent as any 
tery or other hand tool, except the tool called the welt or 
rand knife Ints. 21, 22, Thompson's rand and sole edge 
trimmer was used in the first part of 1878; it would cut the 
rand. a bead. the bed. and on the bottom of the sole.  Ints. 
. we * ort he i] fulls explains why (reutt’s cutter cannot 
eut the rand, and whi the machine shown in exhibit Busell’s 
Faerlier Patent will eut it. Cross-Int. 82, Corthell states 
that there is a class of work on which the rand lip on Or- 
entt’s cutter serves “ the «ame purpose as to lake it (the rand) 
hand” thers have testified that a very inferior 
elas« of work can be so trimmed. Int. 109, Corthell states 
that you can trim just as ood an edye with the hand tools as 
with Orentt’s. Stevens, p. 330, printed record, Int. 20, 
also states, as did Corthell, that he saw Thompson rand and 
sole edge trimmer in the spring of 1878. 

In view of the numerous statements of complainants as to 
the manner of using rotary cutters, it is deemed proper to 
how that the method of using complainants’ cutter is in no 
respect different from the method of using other rotary 
cutters. See Colman, Cross-Int. 137, and Corthell, pp. 
133-4, printed record, Ints. 4, 5, which show that the 
manner of using rotary cutters to trim shoe soles has been in 
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CSE OF BROWNS PATENT CUTTER (¢ OF °1864) 
IN 4 SOLE TRIMMING MACHINE, NO GROUND 
OF NOVELTY. | 
(nother of complainants’ theories for proving novelty in 

()reutt’« cutter is that it is used in a manner and in an organi- 
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zation entirely different from what Brown’s cutter was orig- 
inally intended to be used. See Coleman, Int. 3, p. 21, 
printed record, Int. 6, p. 25, Cross-Ints. 94, 227; Noble, 
p. 127, record. In these answers, the use of the cutter and 
the organization. in which it is used when milling iron or 
trimming soles is dwelt upon by the witnesses. In answer 
to this theory, it is sufficient to state that in either use of the 
cutter, it is used in an old and well-known manner to pro- 
duce an old and well-known result; which result is tersely 
and correctly stated by Corthell, Cross-Int. 30, p. 215, 
printed record: Y. “Do you think the results of the two 
modes of operation (milling metal and trimming soles) are 
substantially the same?” Ans. “ You get the same mould- 
ing or outline in the tivo cases, provided you use the same 
cutter; that isthe only result there is.” And that is all there 
is of this theory. The cutters in both cases rotate, this is 
old; the material in both cases is old; in so far as reducing 
it with rotary cutters is concerned, it is held in the old and 
well-known way in both cases, and no new result is brought 
about. See also, as germane to this part of the case, Cor- 
thell, Cross-Ints. 25-29, p. 214, printed record, as to speed, 
holding the material, gauging depth of cut, and mode of 
operation. 


ECCENTRICITY OF OUTER (PERIPHERAL) FACE 
OF TEETH OF CUTTER, IN NO RESPECT NOVEL. 
Another attempt of plaintiff to prove invention, is that 

the eccentricity of the top of the teeth in Orcutt’s cutter is 

something new. See Coy, p. 105, printed record; Cross- 

Ints. 86-88; see also Coleman, Int. 210, p. 77. But per 

contra, see Noble, Cross-Int. 28, p. 296, printed record ; 

says the eccentric top of Orcutt’s cutter is like Brown’s. 

Mann, same record, p. 331, says clearance was produced in 

hand tools (Mann’s edge cutter) by bending back the teeth. 

Ints. 3, 6, these cutters were made in 1875. Int. 10, Ex- 

hibit Snell and Atherton Cutter in use for thirty years. Int. 

14, clearance in these cutters produced by bending back the 

teeth. Int. 15, Dunham edge cutter exhibit have known for 
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twenty-five years. Int. 16, used in this and probably in all 
foreign countries. Cross-Ints. 35-44, witness explains how 


teeth are bent back to produce clearance, or eccentricity of | 
top of teeth, just as in complainants’ cutter. Cross-Ints. 

39, 42, the witness expresses the belief that the hand tools 
and complainants’ cutter “are one and the same thing.” 
Martland, same record, p. 342, Ints. 4-6, shows that by a 
lever, twenty-nine years ago (just as in Orecutt’s patent of 
1479, and as his cutters are now made) they had bent back 
the teeth of the Exhibit Snell and Atherton Hand Plane, to 
to give clearance. Crisp, same record, Cross-Int. 22, p. 
350, says that “ so for as relates fo face and clearance of teeth 
(which lather ia eces nirwity) the Brown patent gear culler, 
Brown and Sharpe milling culler - Brown and Sharpe 


milling culler 2. and Cll s armory culler are substantially 


the same aa the Orcutt cutter” See also Andrén, Cross-Ints. 
47, 48, p. 196, where he shows that eccentricity in Orcutt’s | 
cutter is not operative as a guard, and therefore it is clear 
that eccentricity is not peculiar in its effect in that cutter. 


SPACE BETWEEN THE TEETH OF COMPLAIN- 
ANTS’ CUTTER NOT PECULIAR OR NOVEL. 
Yet another theory set up as distinguishing Orcutt’s cutter 

from all milling cutters, is that the space between the teeth 

is unlike that shown in other cutters. See Coleman, Cross- 

Int. 58 and Cross-Int. 97. This is a part of the new revela- 

tion received since the bringing of the present suit; nothing 

of the kind appeared before, (see Noble, Corthell record, 


Cross-Ints. 20-22, p. 25, printed record; the testimony in 
said suit vx. the Corthell Company by these complainants, 
having been stipulated into this case, as appears on p. 221, } 
printed record.) That this theory is fallacious and chimerical 
is shown by the fact that at every sharpening of the cutter 
the space between the teeth is varied, and hence there can be 
no rule about it. See Coleman, Cross-Int. 63. The fallacy of 
this pretence is also shown by Corthell, Int. 28, p. 140, printed 
record, in which he shows that Exhibit Brown’s Patent Gear 
Cutter, having but (re/ve teeth, the Exhibit Old Busell Cut- 


—— 


31 


ter, and defendants’ Exhibit Corthell Cutters 1 and 2, of 
ubout the same diameter as the Brown gear cutter, have 
each twenty-two teeth, and all trimmed equally well. That 
the Brown and Sharpe cutter, made by complainants, of less 
diameter and having sixteen teeth, gives about the same 
result. He had also used cutters like defendants’ Exhibit 
Worn Cutters, having double the space between the teeth, 
and they worked equally as well as when new. And this 
experienced witness further states that the “ on/y necessary © 
requirements of such tools in regard to the number of teeth in 


a cutter of proper diameter, are, first, that there shall be suf- 


ficient space between the teeth to admit of their being qround 


with an emery disc; and second, that the teeth shall not be so 


few in number that when nearly ground away by repeated 


sharpening, the spaces hetireen them shall be too great to do 
good work; for the less teeth there are in number, with given 
spaces between them, the greater distance will each tooth ex- 
tend along the circle from its front to heel when new, and con- 
sequently the greater will be the distance between the teeth 
when worn out.” 

And Kingsley, Ints. 14, 15, p. 144 printed record, states 
that the number of teeth is not material, and that the best 
expert in trimming cannot detect “the difference in the 
quality of the work performed by the different cutters last 
referred to” (Exhibit Corthell Cutters 1, 2, 3, and Exhibit 
Stephenson Cutter No. 3). 

Andrén, Cross-Int. 45, p. 195, record, testifies that if half 
the teeth were removed from Exhibit Busell Cutter (Orcutt 
patent of 1881), it would not affect its working at all, and 
he gives his reasons therefor. Such removal of teeth would, 
of course, nearly or quite treble the space between the teeth ; 
yet complainants’ do not attempt to refute this testimony by 
a practical test, or, if they did, they do not report results. 

See also Andrén, Cross.-Int. 54, that spaces and teeth are 
arranged in Orcutt’s cutter just as in Exhibit Snell and 
Atherton Cutter; which statement complainants did not 
attempt to refute. 
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ACUTENESS OF CUTTING EDGE OF TEETH OF 
COMPLAINANTS’ CUTTER NOT PECULIAR OR 
NOVEL. 

Still another of complainants’ “ear-marks” of novelty is 
the acuteness of the cutting edge of the teeth of their cutters. 
See Coleman, Int. 210, p. 77; Coy, Cross-Ints. 97, 108, 
110, p. 107, 109. But Coy destroys his own theory, in that 
he admits, in Cross-Int. 110, that the acuteness of angles is 
one of “ degree,” or “ extent,” and in Cross-Ints. 112,113, he 
admits that the acuteness is greater in the Exhibit Hand 
Tools than in Orcutt cutter; while in Cross-Int. 114 he says 
that the acuteness is greater in Orcutt's than in Exhibit Old 
Busel! Cutter ; so that the “acu/e” novelty consists in being 
greater than in some ancient cutters and less than in others. 
As Coy admits, in Cross-Int. 115. 

That this theory is an afterthought is proved: by Noble’s 
earlier definition of Orecutt’s invention (Noble, Corthell 
record, Ints. 20-22, p. 295, printed record). That the 
acuteness of edge is immaterial is proved by the Exhibit 
Corthell Cutters (Orcutt kind), the front of whose teeth are 
the reverse of hooking, and whose acuteness is thereby 
greatly reduced, which yet perform equally good work. It 
is further proved by Kingsley, Jnts. 8, 9, p. 143, where he 
shows that the Orcutt cutters remove the leather in the form 
of “dust or powder.” Also by Eppler, Int. 18, pp. 156, 
who says the leather removed “resembles a mixture of fine 
dust and saw-dust” ; the teeth “scrape it of.” And in Int. 
20, he says that the overhang or rake of the teeth is ‘ 
with the different mechanics, one claiming that a hooking or 
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raking cut will make smoother work than if slaited the other 
way, and others claiming that a scraping cut will make the 
smoothest work.” And of course the more hooking, the more 
acute the teeth are, and vice versa; but practical men dis- 
agree ; hence where is the utility or where the line of novelty ? 
See also Andrén, Cross-Int. 54, p. 195, printed record, that 
“the thing removed (by these cutters) is always in the form 
of powder or snuff.” Cross-Int. 48, Andrén says “ets action 
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(the cutter’s) is more like an abrasive material, such as glass 
or emery paper, and the particles removed are not in the form 
of slices, but more like powder or snuff, and therefore I think 
wt is immaterial what inclination backward is given to the 
teeth; it all depends upon the pressure. See also Andrén, 
Cross-Ints, 49, 50. 


A THIN RAND LIP, (RAND CUTTER), NEITHER 
NOVEL NOR PECULIAR. 


The testimony of complainants, with reference to the very 
peculiar and very thin lip at one side of Orcutt’s cutter, is so 
frequently met with in the evidence of Coleman and Coy, that 
it is not deemed necessary to specially point out the same. 
But on the other hand, the following testimony of defendants 
on that question is referred to. Johnson, Int. 14, p. 307, 
printed record, states that it has been the practice to form 
cutters embodying the essential features of the Exhibit Brown 
Gear Cutter, with ridges as high and thin as the ridge shown 
at 1 in the drawings in Orcutt’s patent. Int. 19, this wit- 
ness says that for ten years or more, cutters similar to de- 
fendants’ Exhibit Colt’s Armory Cutter have been known and 
used. Moore, Int. 13, p. 151, sevs that it is not correct to 
say that the lip 1 of Orcutt’s cutter, when placed on a Brown 
cutter, was a novel or peculiar feature. Int. 14, witness 
says that complainants’ cutters are nothing but ordinary 
moulding cutters. Andrén, Int. 18, p. 187, gives his rea- 
sons fully why ridge 1, the rand cutter, in Orcutt’s cutter, is 
without novelty. Int. 24, Andrén finds that the end ridges 
on Colt’s Armory cutter No. 4, “are ifanything a little thin- 
ner than the ridge marked ‘1’ in the Oreutt patent, coming 
almost, as you might say, to a knife edge, and are sharp 
enough to cut a piece of paper, as shown by the cuts now made 
by me with said cutter, in the specification of the Bigelow 
patent No. 88,264.” The witness further states that “7 
older, the Colt’s armory cutter No. 4 would anticipate com- 
plainants’ patent”; and witness then proceeds to give fully 
his reason for this opinion. 
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That this cutter was many years older is admitted by 
Noble, as appears and will be shown. In this connection 
see also affidavit of John G. Buzzell, p. 175, printed record, 
an expert of extensive experience, whose testimony, both as 
to novelty in this respect and also as to any novelty or patent- 
ability, is clear and positive, in the negative. | 


FALLACY OF COMPLAINANTS’ PRETENCE THAT 
PATENTABILITY IS SHOWN BECAUSE THEIR 
CUTTER IS A LEATHER CUTTER, :WHILE 
BROWN’S OLDER CUTTER IS A MILLING 
CUTTER (A MERE DOUBLE USE).— 


A pet theory of complainants to prove that their cutter 
was novel, was that it was a /eather cutter, and Brown’s a 
milling cutter; and that theirs would trim leather, but would 
not mill metal; while Brown’s would mill metal, but would 
not trim leather. The fallacy and attempted humbig of this 
theory, and of complainants’ experiment by which they 
sought to establish it, and defendants’ experiments to dis- 
prove it, are shown in the following cited testimony. Cole- 
man, Cross-Ints. 50, 51, p. 35, printed record, admits that 
complainants’ Exhibits Brown & Sharp Milling Cutters 1 
and 2; defendants’ Exhibits Colt’s Armory Cutter and 
Colt’s Armory Cutter No. 4, also Complainants’ Exhibit 
Milling Cutter, embody the essential features of Brown's 
patent. And in answer to Cross-Int. 52, Coleman says it 
would not be practical to trim sole edges with either of 
these cutters. Cross-Ints. 72, 73, Coleman denies that the 
Exhibit Brown Patent Gear Cutter will trim shoes in any 
practical sense. In Cross-Ints. 140 to 146, Coleman denies 
that Colt’s armory cutter No. 4 will practically mill metal ; 
this will be shown to be important, for it will both mill 
metal and trim shoe soles. Cross-Int. 179, Coleman frankly 
admits that the exhibition of metal milled by trimming cut- 
ters would not change his opinion in the least ; thus showing 
the intensity of his prejudice. Cross-Int. 212, Coleman 
states that the rake of Orcutt’s cutter would prevent its 
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milling, but in Cross-Ints. 213-216 he admits that this 
effect of rake would be lost if the metal being milled was 
firmly held in place on the bed of the machine — a fact 
known to every machinist. Coy, p. 119, Int. 174, attempts 
to show, by an analysis of various exhibits, that milling cut- 
ters will not trim, and trimming cutters will not mill. 
Orcutt, the patentee of complainants’ cutter, admits, 
Ints. 41, 42, 44, pp. 303-4, printed record, that a cut- 
ter made like his, would, with the single exception of 
a thicker ridge 1, be equally adapted to cut metal or sole 
edges ; thus clearly showing that, with the exception of the 
difference in thickness of rand lip, a cutter like his would be 
equally adapted to cut either leather or metal, and therefore 
the only question to be settled was, would the rand lip per- 
form its part in milling metal. Bunnell (printed record, p. 
108) states, Int. 11, Exhibit Colt’s Armory Cutter was made 
seven or eight years ago; used it since; using it now, cut- 
ting steel double action bolt for pistol. Int. 16, defendants’ 
Exhibit Colt’s Armory Cutter No. 4, made in 1877, used on 
steel, on every lever made for Colt gun. Int. 18, no diffi- 
culty in milling steel with Colt’s armory cutter No 4, if 
depth of cut is proper. Cross-Ints. 28, 31, witness explains 
method of cutting, and result produced by Exhibit Colt’s 
Armory Cutter No. 4, that the coarser part is first removed 
by another cutter, as is their practice; that the cutter (No. 
4) is not a strong cutter. “ Any cutter brought to so sharp a 
point, you have to use it very delicate, as you do the point of 
a small drill” ; -—but does that make them any the less metal- 
working tools? That these cutters thus shown by Bunnell 
to be not only practical milling cutters, capable of milling 
steel, the hardest of metals, but taken right from the 
operative tools in use in Colt’s armory, are adapted not only 
to trimming leather, but to trimming soles of a well-known 
pattern or style in a good and workmanlike manner, is 
abundantly shown by Corthell, Dorman, and Emery, pp. 
360 to 363, printed record. And as this testimony is brief, 
comprehensive, and directly to the point, an attempt to 
abridge or brief it here would not in any degree tend to 
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reduce the labors of the Court; hence it is deemed the 
better method to refer to it as above, with the remark that 
no attempt is made by complainants to contradict or vary it, 
by any experiment whatever. Hence defendant’s assume 
that these tests show beyond dispute that milling cutters will 
successfully trim sole edges. 


SOLE TRIMMING CUTTERS, PRACTICAL MILL- 
ING CUTTERS. 


To advance a step further, and prove that cutters strictly 
intended and adapted to trim soles would mill metal, defend- 
ants made repeated experiments, and always with success. 
Stephenson, p. 168, printed record, shows that he milled 
defendant's Exhibit Milled Iron Bar and Milled Composition 
Bolt with defendants’ Exhibit Stephenson Cutters 1 and 2. 
The result was perfect, except in that part where the cutter 
was used in an old, badly worn machine; he also gives the 
speed of the cutter, and the time required in milling. And 
further, that the cutters with which this milling was done 
were made of “ Bessemer” steel, inferior to first-class steel. 
And Corthell, Ints. 20-23, p. 137, printed record, states 
that he was present when Stephenson milled the'iron bar and 
composition bolt; the cutters used to do this milling were 
taken from defendants’ stock of trimming cutters, of the kinds 
most largely in stock, and not made for this trial; and 
after Stephenson cutter No. 3 had been used to mill No. 1 
depression in the iron bar and No. 1 depression in the com- 
position bolt, then, without change or sharpening, Corthell 
trimmed Exhibit Corthell Shoe No. 7; and he adds, that 
from its operation, he should not have known that it had 
ever been used on metal; thus showing that its capacity for 
trimming was not impaired. 

Stephenson also states, Int. 13, p. 169, that he has “ seen 


thoe-aole trimmers ¢ mplowed ly shape, hy milling, the ends of 


‘ hasing howls of hard, h, viph quality steel, lo he employed mn shap- 
ng Wher cutters” “ and have done it myself.” And in Ints. 
15, 16, that he is accustomed in using or working leather, and 
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that there is no difficulty whatever in cutting leather by 
proper tools, with ordinary skill. Eppler, pp. 153-4, Ints. 
4 to 7, says: Complainants’ Exhibit Defendants’ Cutter is 
practical to mill either iron, steel, or brass, as well as to cut 
leather; defendants’ Exhibit Corthell Cutter No. 1 is equally 
suitable for milling metals or leather; defendants’ Exhibit 
Stephenson Cutter No. 2 is practical for milling metals and 
leather; “this has a drawing cut, and we frequently have 
cutters made in that way for milling tron and brass ;” that 
Exhibit Stephenson Cutter No. 3 is substantially like No. 2. 
That with defendants’ Exhibit Eppler Cutter he had milled a 
tine piece of cast iron (defendants’ Exhibit Eppler Milled 
Bar) ; that he gave it as severe a test as he should give any 
cutter, running it ninety revolutions per minute, with such 
feed as he would use in producing work of like character ; 
that the slot was formed at one cut; that this speed and feed 
are the usual feed and speed in using other kinds of cutters 
of that size; that Exhibit Eppler Cutter, “with the proper 
speed generally used on a cutter of this diameter, ut will qive 
as good satisfaction with a proper feed of the work as any 
cutter used to-day in machine shops.” 

This witness further states, Ints. 7, 8, that the ridge 1, in 
drawings of complainants’ patent is not unusually high accord- 
ing to its thickness of base; that he has seen cutters having 
ridges to cut deeper than this in proportion to the thickness ; 
seen them in D. Whittemore’s factory ; used to cut a groove 
for the knife in a “ Varney” peg box. He further says, 
Int. 20, that it is notional with mechanics to make milling 
cutters with or without rake, some claiming that one was the 
best, and others preferring the other. Stevens, p. 165, 
printed record, Int. 9, says there is no difficulty in milling 
with cutters having a rake to the teeth like that in Orcutt’s. 
Int. 12, that he has used cutters like Orcutt’s, for milling 
" Jessop’s” steel, taking off duplicates from cutters like 
plaintiff's exhibit on the face of the moulding tools. I took 
off about six hundred moulding tools, and they performed 
their work satisfactorily. Int. 13, this “ Jessop’s” steel was 
high quality, medium soft, having been annealed in ashes 
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over night only. Int. 15, the rotary cutters used to mill the 
Jeasop'’s steel was Bessemer steel. Int. 16, one worth fifleen 
cents, and the other fowr cents per pound (a fair test of 
quality ). Thus it is clear that in so far ‘from Orcutt’s cutter 
heing incapable of milling, that when made of Bessemer steel 
even, that can only be hardened by “case hardening,” it will 
successfully mill Jessop’s high-grade steel, when rendered 
" medium soft” Wy annealing in ashes only. : 

Howell, p 199, printed record, Ints. 3-7, shows that he 
milled defendants’ Exhibit Howell Milled Tron Bar and 
Howell Milled Composition Casting with defendants’ Exhibit 
Howell Cutter: that in milling the iron bar, the cutter made 
one hundred and ten revolutions per minute, and when mill- 
ig the composition bar, one hundred and seventy revolu- 
tions; that in milling the iron bar, the speed was about the 
usual, but rather more; while in milling the composition 
casting, it was the usual speed; that the feed of the iron was 
the usual. and the composition above the usual; that he made 
one cut on each sample; that it is“ as good as [ever saw, as 
amokth as any pu of of milling work I ever did,” and that 
Exhibit Howell Cutter is equal to ordinary cutters; in fact, 
any cutters that we use on milling machines, both as to 
quality and capacity of execution, in so far as I have 
tested it. 

Young, Int. 8, p. 201, says the Brown & Sharpe milling 
eutters 1 and 2, if run at same speed, are capable of perform- 
ing as good work in moulding the edges of sole -leather as 
" Busell Cutter” (Oreutt patent of 1881). Int. 9, that de- 
fendants’ Exhibit Young Cutter “ és properly constructed jor 
milling metals” that he has milled Exhibit Young’s Milled 
Iron Bar with it, “af the same speed and feed ds that used 
with eutters bought of EB. EB. Garrin & Co., of New York, 
which are of similar construction iD the Brown ct Sharpe cule 
fers” > that his Exhibit Milled Iron Bar is as good work as 
can be done on the machine it was done on, which is of light 
construction; the piece broken out was done fastening it in 
machine to mill other side. 


Int, 14, severest strain to mill metal wider than cutters ; 
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no side clearance [defendants show both]. Int 15, all except 
cut No. 1 in three first exhibits named in Int. 14, “ first class 
work,” 


The last and severest test made by defendants in milling 
metal with Orcutt cutters was made by Brown (vol. 1, p. 
275); see defendants’ Exhibit C. H. Brown’s Milling Cutter 
and Milling Cutter No. 2; and C. H. Brown’s Milied Steel 
Bar. This bar is Jessop’s (English) warranted tool steel, 
regarded as being the best tool steel. That with the cutter 
made of Jessop’s steel, he commenced to mill the short 
groove, but the arbor “ worked loose, drew out, and allowed 
the cutter to work towards the side of the bar, making the 
groove crooked, and breaking off the thin ridges from nine of 
the teeth.” Then readjusted the machine, reversed the steel 
bar, and milled the long groove in flat side of bar with same 
cutter. Then with cutter No. 2, made of Bessemer steel, 
milled the groove in edge of steel bar; made only one cut in 
each groove in flat side of bar, and two cuts in edge; last 
one much less than one one-hundredth of inch deep. Could 
not run machine slower than he did (on* account of its gear- 
ing), which was fifty-five feet peripheral speed of cutter per 
minute, or about twice as fast as it ought to be; feeding 
speed about two inches per minute, which was about one 
third above usual speed. Witness further explained that 
three general classes of steel are known, —“ fool steel,” the 
best ; “ machinery steel,” second best; and “ Bessemer steel,” 
the poorest. He also states that there was no danger of 
breaking the cutters if the machine was operated as it was 
set to operate. Kingsley, p. 143, Int. 10, when asked 
whether in his opinion it would be feasible to mill 
metals with cutters like complainants’ Exhibit Defend- 
ants’ Cutter S 80, states that he sees no trouble in so using 
them. ‘Witness further states, Int. 11, that defendents’ Ex- 
hibit Milled Composition Bolt and Milled Iron Bar are very 
good work, especially the iron. He also testifies, Int. 7, 
that he has seen trimming done with Exhibit Stephenson Cut- 
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ter No. 3. and it was average work: did not know-but that it 
was a little above average. Moore, p. 151, Int. 15, says of 
defendants’ Exhibit Milled Composition Bolts and Milled Tron 


Bar, that the milling thereon is “ rery qood inideed,.” 


DISHONESTY OF COMPLAINANTS MILLING 
EXPERIMENTS. 


(Complainants did not attempt to disprove one of all the 
array of facts brought forward by defendants, to prove that 
the pretence of complainants, that trimming cutters would 
not mill metal, and that milling cutters would not trim 
leather. was unfounded ; and the obvious renson Wis that it 
was impossible to successtully and directly attack the truth 
of all this array of testimony upon that point. But with an 
ingenuity that might excite admiration but for its dishonesty, 
they sought to establish their theory, by an array of honest 
witnesses assembled to observe their experiments, and testify 
to the same in entire ignorance of the attempted fraud. 

| refer to the experiments in milling made at Providence, 
as detailed by Beale, Anthony, Phillips, Tenney, and Cole- 
man. It is not intended to criticaily analyze those experi- 
ments, except in so far as a proper exposure of their actually 
fraudulent character may render necessary. 

The exhibits in this case show two equally well-known 
kinds of cutters, both of which are claimed to embrace 
Orentt’s alleged invention, and both kinds have been put 
in as exhibits by complainants. The difference in these two 
kinds of cutters consists in this: one has teeth, which on 
both their front and rear faces are a right line, and hence . 
the tooth, like that shown in Brown's patent, has strength. 
This form of tooth ts shown neither in Orcutt’s patent of °79 
or “81. The other kind of eutter has the rear face of its 
teeth straight, but the front is a broken line, the lower part 
being undereut, which makes the tooth weak at the base. 
This form of tooth is copied exactly from the patent of °79 
(not in thia anit). 


The object of such undercutting has been fully explained 
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under the head of rake of teeth, and its object is twofold: 
it saves the labor of grinding away the metal at the base of 
the tooth, and it facilitates complainants’ method of obtain- 
ing clearance by bending back the teeth. See again Eppler, 
Ints. 14-19; Young, Int. 13, and others. 

That teeth thus undercut are so weak as to sometimes 
break and fly out when trimming soles is shown by Corthell, 
Cross-Inst. 57, p. 218, printed record, and he states that 
none of that kind of cutters were used in defendants’ milling 
experiments for that reason. See also Young, p. 202, Int. 
11. 

Again, complainants constantly asserted that the im- 
possibility of milling with cutters like Orcutt’s was due to 
the thin rand lip and the acuteness of the cutting edge of the 
teeth. (See Coleman, Cross-Ints. 140, 146, 180, Int. 211, 
and Coy, Cross-Int. 174, p. 119, printed record.) No 
expert thought of instancing the base of the teeth as a reason 
why trimming cutters would not mill; because every one 
knew that the strength of the base of the teeth was only a 
question of what the cutters were required to perform; that 
both kinds were well known, and defendants are here, for 
making the strongest kind. That these cutters are made 
both with and without undercut teeth is shown by referring 
to a few of complainants’ exhibits, — complainants’ Exhibit 
Defendants’ Cutter S 80; complainants’ Exhibit Defendants’ 
Cutter (Corthell’s suit), complainants’ Exhibit Defendants’ 
Cutter (this suit), and defendants’ Exhibit Brown & 
Sharpe Slotted Cutter, made for complainants when they 
used the bar rand cutter. Other samples of trimming 
cutters, with teeth not undercut, are defendants’ Exhibit 
Mitchell Cutter (Corthell suit) and defendants’ Exhibit 
Eppler Cutter. In addition to the strong base teeth, 
attention is called to defendants’ Exbibit Complainants’ 
Catalogue, in which their cutters are represented with teeth 
of wide and strong base. 

Samples of undercut teeth are shown, among others, in 
complainants’ exhibits, Exv/ehit Busell Cutter S 62, Exhibit 
Busell Cutter S 65, and Exrhilit Busell Cutter S 8&1, 
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With these facts before him, Noble went to Providence 
(no nearer place suited him) and there made arrangements 
for a test by which to prove that trimming cutters would 
not mill metal. He called together the witnesses named, 
and produced four bars of steel to be experimented upon ; 
and these bars were the only honest part of the trial; for 
by comparison with any Exhibit Milling Cutter, so called, in 
this case, or any Brown patent milling cutter shown in the 
Brown & Sharpe Exhibit Catalogue, the relative height of 
teeth and thickness of hase of the teeth of the four experi- 
mental “ Brown & Sharpe” cutters, so called (used at 
Providence), are an exaggeration of strength; for no such 
relative proportion of base and height of teeth can be found 
in said catalogue, or any cutter introduced by complainants 
themselves: while on the other hand, the Stevens cutters, 
selected by Noble for that experiment, were all of the under- 
eut kind, which defendants had already told .-him would 
sometimes break in cutting leather. That the witnesses had 
no knowledge of the intended cheat they were taking part 
in, is shown by their own testimony. See Beale, Cross-Int. 
9, p. 241, who, when asked if he knew why the undercut 
kind of cutters were selected, said: “ / don't know why it was, 
hecause I didn’t know that any distinction was made between — 
the cutters. What I mean is, that I didn’t know there was 
any difference in the cutters See also his answer to Cross- 
Int. 31, showing that the cutters were selected: and at the 
machine before he arrived to take part in the experiments. 
Anthony, Cross-Int. 16, p. 246, printed record, knew no 
reason for the choice of Stevens cutters used in this trial; did 
not remember seeing any that were not undercut. Another 
of the guests at this entertainment was Phillips, who attended 
at Mr. Noble's request (Cross-Int. 7, p. 253). This witness 
shows, in Cross-Ints. 24-26, that the pretence of any rule or 
system relative tothe rake of teeth in cutters, the depth of 
space between the teeth, and the number of teeth in cutters 
of same diameter, is a fallacy. Tenney, another of the wit- 
nesses. testifies, (‘ross-I nts. 15-19, p- 256, that if it had been 
stated that cutters such as the Stevens cutters used at that 
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experiment would not mill metal, and that cutters like 
Exhibit Young Cutter would mill metal, then the test was 
not a fair one. And that was precisely what complainants 
had been told by defendants; they had been both told and 
shown that cutters like Exhibit Young Cutter would mill 
metal, and they had been told by Corthell, Cross-Int. 57, 
p. 289, that cutters with undercut teeth would break in 
trimming leather, and would, of course, be likely to break 
in milling metal. 

Tenney further testifies, Cross-Int. 29, that he finds none 
of the thin rand lips injured in either of the four Stevens 
cutters, except adjacent to where the teeth were broken out 
bodily, thus showing that if the teeth had been of suitable 
strength at their base, none of the rand lips would ever have 
been broken, as the rand lips were broken by coming in 
contact with the severed broken teeth (which had been 
hardened), and not by contact with the metal being milled. 
Even Coleman, zealous partisan, and fanatical even, as he is, 
in upholding complainants’ theory, admits that “ 
he a Sairer fest fo wse a portion of each kind of cutters ” 
(teeth undercut and not undercut). Cross-Int. 24, p. 266, 
printed record. 

The theory attempted to be foisted into this case by com- 
plainants is this: that if a cutter can be made that will per- 
form an act of milling where the weakest cutters (having a 
sole-edge configuration) fail, then a difference between the 
latter and milling cutters is made out; and that ifthe weakest 
of the cutters having a sole-edge configuration can be 
broken in milling, where another cutter can perform the 
work, then such difference is proved; and that the Court 
will regard as honest proof a test made under conditions 
which complainants’ own witnesses state to be unfair. It 
assumes that a cutter shall not be regarded as a milling 
cutter unless it will perform the hardest class of work, and 
stand any test which they may see fit to institute, while their 
competing cutters are of before unheard-of strength. If 
such theory were adopted, then Colt’s armory cutter and 
Colt’s armory cutter No. 4 would be excluded from the 
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class of milling cutters; although the latter are made 
for milling in the first armory of the world, and have_ 
been used to mill the “/op /erer” of a gun “used on every 
lever that is made for the Colt quan” (Bunnell, p.°358, Ree- 
ord, Int. 16), and complainants’ theory would require that 
hecause these “~ Vo. 4 ~ cutters were “nol a StrORY cutter,” 
and “ you hare to use it very delicate as you do the point of 
a amall drill” (as Bunnell states, Cross-Int. 451), that 
not only were light, delicate cutters not milling cutters, 
although made and always used for that sole purpose, but 
that a smal! drill was nota drill, because, as stated by 
Bunnell, you have to use it delicately. There is no more 
reason or justice in this theory than there would be in saying 
that Tom Thumb was not a man because he was a pygmy in 
size when compared with men of ordinary stature. 

There is another fact connected with the Providence mill- 
ing experiment to which attention is called. Int. 6, p- 252, 
Phillips fixes time of commencement of experiments at 
1 P.M.; and Beale (Cross-Ints. 50, 51, p. 244) shows that 
the cutters were at the machine when he came; and Anthony 
was present at 1 P.M., as the list shows, thus showing that 
they were ready to begin at 1 P.M. Beale (Int. 3) shows 
that the feed (taking the average of the four experiments) 
was a fraction over two and one-quarter inches per minute, 
and the aggregate lineal distance milled on the four steel 
bars is scant three and one-third feet, or forty inches, which, 
at the speed testified to, would require less than eighteen 
minutes in which the milling itself would be done. And 
with the well-known rapidity with which a bar. of steel, 
or any other simple article, can be placed in and removed 
from the fixture or vise on the machine, and the almost 
instantaneous removal of one cutter and substitution of 
another, and that but four pieces were milled, and but eight 
cutters were tried, as far as appears; where is the oecasion 
or the reason, stated by Coleman (Cross-Int. 23, p. 265), 
that “fhe friale were conducted hy the experts, and with the 
yeaults narrated hy the witnesses, until near the close of the 


day, and until the eu pre ris were tired of proceeding further.” 
. . - ee 
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How were these five hours consumed (assuming that “ the 
close of the day” meant six o'clock, when factories close ; 
how was the milling, that could be cut in eighteen minutes, 
stretched into five hours, allowing due time for changes? 
To even an unpractised man, it would be obvious that this 
amount of time was never expended upon these exhibits 
alone ; and either Coleman mistakes the facts, or there are 
other facts known to the other side, and not to the defend- 
ants. 


OLD AND WELL-KNOWN FORMS OF BROWN 
CUTTERS TRIM OLD AND WELL-KNOWN 
STYLES OF SOLE EDGES. 


Defendants assert that some forms of Brown’s patent 
cutters, made and used tor years for milling cutters,. will 
trim shoe soles of well-known form of edge and in good 
shape. This is denied in this suit by complainants, for the 
the first time, under their broadened “new-/ight” theory of 
Orcutt’s invention. (See Coleman, Int. 4, p. 22; also 
Cross-Ints. 77, 79, 83, 84, 86, 156, 157, 158.) Where this 
witness, who never saw a shoe trimmed with rotary cutters 
but once in his life, and that when being “coached ” for this 
case, testifies with unlimited confidence as to the quality of 
the trimming performed by Colt’s armory cutters. And as 
a reason for such opinion, he instances the tool marks on the 
bottoms of some of the soles. That this supposed evidence 
of defective work merely shows Coleman’s ignorance of what 
he testified to, is proved by Thompson (Ints. 35-37, p. 162, 
printed record), a shoemaker of thirty years’ experience, 
who declares such marks not to be unworkmanlike; that 
it is common to make them with rotary cutters, and that the 
buffing rolls remove such marks. 

-That the ante-dating Colt’s armory cutters will trim soles 
in good shape and of well-known styles or forms of edge is 
proved by Corthell, Dorman, and Emery (pp. 360-363), to 
which attention is again called. It is further shown by Cor- 
thell (Cross-Ints. 116, 119, 120, p. 327) that Exhibit Colt’s 
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Armory Cutter has the three elements claimed by Orcutt, 
the rand lip, bed, and guard; and that these parts are of an 
outline to trim a well-known form of sole, is shown by Cor- 
thell, Dorman, and Emery, above referred to. (And that 
these cutters long ante-date Orcutt’s patent, see: Buzzell, 
Ints. 15-16, pp. d57-&, printed record, ) | | 

Thompson, Ints. 18, 19, 20, p. 541, contirms the fact of 
performing good trimming with Exhibit Colt’s Armory Cutter 
No. 4. With the fact thus so clearly proved that no contra- 
diction is even attempted, that rotary cutters embodying the 
essential features of Brown's patent, which had been in use 
years before Orcutt’s patent, are of a form not only to trim 
well-known forms of shoe sole edges, but also to'trim the 
three parts of the edge, the bed, rand, and guard; on what 
ground can it be claimed that Orcutt’s alleged invention was 
not anticipated ? 

In this connection should be mentioned the specimen of 
trimming marked “ Defendants’ Exhibit Draper -Moulded 
Leather,” trimmed on its respective edges with Exhibit Com- 
plainants’ Exhibit Brown & Sharpe Milling Cutters No. 1 
and No. 2 (Corthell, p. 210, printed record, Ints. 2-5), 
which moulding is testified by Draper (Int. 29, p. 207), a 
“quite smooth 
work.” notwithstanding it has “shrunk out of shape some 


trimmer of fifteen years’ experience, to be 


since it was done.” ‘This specimen of leather moulding was 
done by these cutters, put into the case by complainants as 
specific milling cutters, and it shows just what beth Noble 
and Orcutt testified to in the Corthell suit (already quoted), 
that with the exception of the peripheral configuration, there 
is no actual difference between Orcutt’s cutters and Brown’s 
patent cutters. And if, as already shown, some of the Brown 
patent cutters, which were old before Orcutt’s alleged in- 
vention, will trim some of the old and well-known forms of 
shoe edges, how could Orcutt obtain a valid patent for a 
eutter having any other old and well-known form ? 
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EXHIBIT STEPHENSON MOULDED CUTTER, AND 
OTHER CITED FACTS. 

Attention is here also called to defendants’ Exhibit 
Stephenson Moulding Cutter, made by Stephenson years 
before Orcutt’s alleged invention, for making wooden patterns 
for castings for window mouldings, (Stephenson, pp. 163-4) ; 
it was used for a year and a half, and was then superseded 
for that purpose, by rotary moulding machines. 

That this cutter possesses the elements specified in Orcutt’s 
first claim is obvious at a glance; and that it is susceptible 
of use as a sole trimmer is shown by Exhibit Thompson Shoe 
No. 2, which was trimmed by it (Thompson, p. 161, Ints. 
21, 22). This cutter has detachable teeth; so did Orcutt’s ; 
it has a moulded top and flat front face to the teeth like 
Orcutt’s ; and it shows incontestibly that the idea was old to 
make such cutters for uses other than moulding iron, and the 
evidence it furnishes is in exact accord with Buzzell, p. 175, 
that there could be no invention in the Oreutt cutter at the 
date of his alleged invention in view of the well-known 
state of the art at that time, as stated by Buzzell; which view 
is further confirmed by defendants’ Exhibit Corthell Moulded 
Board, Int. 6, p. 211, which was moulded by divers cutters, 
all but one of which, complainants insist, are trimming cut- 
ters, but which are equally as available for wood moulding as 
is Exhibit Stephenson Moulding Cutter, or the cutters men- 
tioned by Buzzell. And showing that a cutter suitable for 
moulding wood, leather, or metal, is adapted and suitable for 
moulding each and all of the others of such materials. 

That Orcutt’s cutters are identical in their operation upon 
wood, with other wood moulding cutters, is clear from Kings- 
ley’s evidence (p. 144, Int. 12), who shows that the best 
method of copying the form of cutters, on burnishing irons, 
is to mould a piece of wood with them, to serve as a pattern. 

It is also shown by Young, p. 201, Ints. 5, 6, that the idea 
of moulded rotary cutters was a common idea before Orcutt’s 
alleged invention ; for Bigelow, since deceased, had such a 
cutter in 1877, made with a series of teeth like that in Ex- 
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hibit Bigelow Cutter, arranged round the periphery, thus 
showing that such idea was old, common, and well known, 
and required no inventive faculty for its production. This 
rotary Bigelow cutter had removable blades, and so had 
Orentt’s patent cutter, and hence no argument of dissimilarity 
as between Bigelow’s and complainants’ cutters can, be urged 
on that score, and the same is true with reference to Stephen- 
sons’ Exhibit Moulding Cutter. 


MODEST OBJECTION OF COMPLAINANTS AGAINST 
CORTHELL’S PATENT CUTTER, AS A ‘REFER- 
ENCE. ’ | _e 
Complainants have advanced the modest theory that 

Corthell’s Exhibit Patent Cutter, made under his patent 

of 1878, ought not to be regarded as a reference or answer 

to their patent, because it is “ expensive” and “ complicated.” 

See Coleman, Int. 7, p. 26, who describes it as “ compli- 

cated” and “ difficult to make, as each tooth was separately 

formed, and lips had to he cut to fit into slots which had to he 
made in the cylindrical hub in which they were placed.” This 
objectionable feature differed from Orcutt’s invention only 
in that Orcutt required fro such Aubs, while Corthell re- 
quired but one (see Orcutt’s sworn statement of his invention 

in copy of file wrapper and contents). Noble, p. 129, 

admits that Corthell’s cutter trimmed the rand, bed, and 

guard (all the parts that Oreutt claimed), but that it was so 
much more expensive to make than Orcutt’s. In view of the 
fact that ‘Aerr cutter was worthless as presented to the : 

Patent Office and the public, as admitted by Noble, p. 268, | 

printed record, where he says, “ The.cutters with inserted 


hladesr . . . were too expensive,” it would seem to require a 
degree of audacity, challenging admiration, for them to decry 
a reference, because it showed a cutter made exactly like 
theirs in the respect in which they attack such reference. 
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ORCUTT PRODUCES NO NEW PRODUCT, RESULT, 
OR PRACTICE. 


That Orcutt produced no new product whatever by his 
cutter is shown most clearly by Coy, Cross-Int. 96, p. 107; 
Corthell, Int. 5, p. 361; and Martland, p. 345, Int. 29; as 
also much other testimony. 

This fact is emphasized by comparison of defendants’ Ex- 
hibit Complainants’ Catalogue, with defendants’ Exhibit Snell 
& Atherton Catalogue, which, as Martland says (Int. 16, p. 
344), was circulated in all civilized countries, and from which 
complainants copy their forms of cutters as depicted in their 
own catalogue. It is further emphasized by the fact that 
Noble went to Snell & Atherton’s to get “a pint or more of 
worn-out cutters of edge planes to be used in producing fac- 
similes thereof in their own cutters.” (Dunham, p. 350, 
Int. 6.) The further pertinent fact is cited, that before 
Orcutt’s invention it was common to trim all parts of the 
sole with a moulded edge. See Corthell, pp. 137-40, 
Ints. 24-27; showing that both the Bolling and old Busell 
rotary cutters trimmed all parts of the sole with a moulded 
edge, of which Exhibit Mitchell Boot is one of the forms 
and asample. In addition to this, we have the testimony 
of Noble, Cross-Int. 30, p. 296, that the Coté cutter trimmed 
both a straight and a concave sole; and on p. 125, printed 
record, he admits that the old Busell cutter trimmed three 
styles, the “ straight,” “ medium concave,” and “ full concave ;” 
and if the “ straight” soles are “ plain soles,” then, as testi- 
fied by Corthell, the “ concave" soles are moulded soles ; and 
if Thompson’s cutter, in the form then made, could mould 
two forms of edges, it could not be new to mould, with a 
rotary cutter, other well-known forms. Kingsley, p. 145, 
Int. 18, testified that the Mitchell Exhibit Boot is one of the 
well-known styles of moulded edges. 
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UNFOUNDED PRETENCE THAT COMPLAINANTS’ 
CUTTER HAS EFFECTED A REVOLUTION IN 


THE ART. 


The attention of the Court is called to complainants’ pre- 
tence, that their cutter has wrought a revolution in the 
sole-trimming art; which pretence is voiced by Coleman 
(Int. 3, p. 17), where, after having, in the intensity of his 
ignorance of this art (having but once ever seen a rotary 
cutter in operation, and then in the process of cramming for 
this suit), he recites a long list of patents, among which 
are the Exhibit Bolling Patent (that trimmed straight and 
concave) and the Exhibit Old Busell (that trimmed all parts 
in three styles), and then declares that “a// this ingenuity, 
effort, and expense had not succeeded in producing.a machine 
tool which could successfully compete with the old hand tool.” 
This statement is false in fact, though no doubt not in intent ; 
the witness was testifying as he had been “ primed.” But 
in fact the old hand tool was then in use, just as 
it now is; and rotary cutters had been for years in suc- 
cessful use before Orcutt’s alleged invention, and the same 
cutters are still in use; and we might simply pomt to com- 
plainants’ Exhibit Catalogue to prove the fact. But as this 
position is evidently regarded by complainants as of great 
force, we ask the patience of the Court while we present the 
facts in detail. Noble (p. 124, printed record) says: “ The 
progress of invention of rotary cutters for sole edges has been 
gradual.” He further states, Int. 9, p. 293, that since 1875 
(four years before Orcutt’s alleged invention), his main 
business has been “fhe developing the art of trimming soles 
with machinery.” While in answer to Ints. 15,. 16, 17, p- 
295, printed record, Noble states that with the other cutters 
known before Orcutt’s they could trim the common, coarser 
work four times as fast as by hand, and with the Orcutt they 
could trim “ about the same number of pairs per day,” but 
made better edges ; thus annihilating Coleman’s above-quoted 
statement. : 

On p. 122, printed record, Noble says, “the machines in 
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use in 1875 were mainly of the kind called the Coté machine, 
but only to a limited extent; think less than seventy-five.” 
“ A few Hodges machines, so called, were put out prior to 
1875”; and “a few Tayman machines, so called, were put 
out before 1875, and were used several years, but not more 
than seventy-five were ever in practical use,” “Of these the 
Coté and Hodges used rotary cutters.” Page 123, Noble 
states that “the next cutter in order of time, and the best 
cutter of its day, was the cutter patented in 1874, No. 157,- 
476, by J. C. Hnights.” This cutter was used in the Coté 
machine, and hence is called the Coté cutter. This cutter 
would make not only a plain edge, but also a concave edge, 
and was much more easily sharpened and did better work 
than any prior cutter. It superseded the burr cutter en- 
tirely, and was in general use on the Coté machine from 
1874 till about 1877, when it was modified and greatly im- 
proved by making the blades separate from the hub, as in 
the cutter marked “ Evhihit Old Busell Cutter,” which was 
patented by Busell in 1878, No. 210,006. 

This latter cutter is the one still carried in complainants’ 
catalogue, and testified about by Draper and Pebbles. See 
also balance of Noble’s statements on p. 123, as to facts con- 
nected with this business, before Orcutt. Noble further 
states, p. 130-1, that “the Anights cutter, with the rand kn ife 
and the toothed sleeve, was largely used at and before the time 
when the Orcutt cutter was put upon the market, and was 
indeed the standard cutter of the Busell Trimmer Company,” 
thus showing that they had a “standard” rotary cutter 
before Orcutt’s. Noble states, on p. 129, after enumerating 
the various earlier cutters, that “ Orcutf’s cutter came into the 
market and superseded them all.” This statement is ab- 
solutely disposed of by reference to defendants’ Exhibit 
Complainants’ Catalogue, and Corthell, p. 212-13, Ints. 
12, 19, showing that the Busell cutter and coacting parts 
figure conspicuously to this day in their catalogues. 

It is further shown by Noble, p. 131, item 16, that the 
Hodges rotary cutter, patented in 1864, was used till super- 
seded by Knights cutter and old Busell cutter, the Busell 
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cutter being patented in 1877, the Knights cutter being 
patented in 1874. 

It is also clear from Noble’s statement, on page 123, 
printed record, that “during the years 1874, 1875, 1876, 
1877, 1878, and the fore part of 1879,” there was aregularly 
established business of sole trimming with rotary cutters, 
and as Noble there says, “practically all the shoes whose 
soles were trimmed hy rotary cutters in this, country were 
trimmed with the hn ights cutter, hy which I mean to include 
hoth styles, Exhihit Coté Cutter Nnights Patent and old 
Busell (‘utler.” 

Noble concludes by the assertion, page 132, “ ‘he enormous 
increase in the rotary trimming business since the middle of 
1879, is due wholly to Oreut?s imvention, and that the sole 
reason for the smallness of that business up to the middle of 
1879 was the fact that no rotary cutter for sole edges was then 
in the market with a rand lip, ahed, anda quard.” Whether 
Oreutt’s cutter has done all that is above claimed, is shown 
by the following facts: Corthell, p. 316, Int. 34, printed 
record, shows the difficulties in the earlier stages of intro- 
ducing rotary cutters; Ints. 50, 51, p. 318, that this enter- 
prise was delayed by the threats of D. Whittemore, which 
closed up the Excelsior Company, and then his patents 
went to the complainants; Leavitt, Int. 3, printed record, 
shows that Whittemore and complainants consolidated 
in 1877; and Leavitt, p. 273, printed record, carries the 
making of Coté machines back to 1874, and on that page he 
reiterates the story of the consolidation by Whittemore and 
complaimants. Cross-Int. 24, Leavitt shows that the Brown 
patent, generally known as the Brown & Sharpe patent, 
was one of the lions in the path of progress. Artd this fact 
is incontestably shown by Noble, p. 126, printed record, 
where he says, “ / also believed that the cutter described in the 
patent im the suit infringed that patent ( Brown's), and there- 
fore took a license under it, which remained in force until 
that patent expired” 

And while on the subject of licenses, attention is called to 
the compact between Orcutt and his co-complainants (p. 13, 
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printed record), which shows that the Busell company, when 
taking a license under Orcutt’s patent, was very careful to 
exempt itself from liability of royalty on all cutters there- 
after made “ in accordance with the terms of the patent granted 
to James C. Busell on the nineteenth day of November, A.D, 
1878.” And it was well for them that they did, for, as 
already stated, this cutter still shows conspicuous on the 
pages of their catalogue. This license, be it remembered, 
was executed Jan. 21, 1880, six months after Noble had seen 
Orcutt’s cutter, which, he testifies, satisfied him that it was 
to be the cutter. Corthell, Int. 8, p. 135, printed record, 
states that the Knights cutter was used from 1875, and are 
used up to the present time; “ were used on tivo hundred or 
more machines.” Int. 10, he states that “the cutter marked 
‘Complainants Exhibit Old Busell Cutter, was used very 
extensively, and is used at the present time.” Int. 13, “ the 
exhibit marked ‘Complainants’ Exhibit Orcutt Cutter, First 
Style, Ihave never seen used.” This is the inserted tooth cutter 
like Orcutt’s patent, and no one pretends that it ever went 
into use. In Ints. 17, 174, 18, and 19, Corthell shows one 
of the schemes of complainants for controlling and “ boom- 
ing” the Orcutt cutter; this was to insert a rand cutter 
across its face, like the Busell patent cutter, which they dis- 
carded as soon as they obtained the Orcutt patent. It was 
put in to make believe that it was essential, and Noble then 
refused to make cutters without it, because, as he said, “the 
Busell Company had a solid patent on that feature.” 

As showing that any orallthe rotary cutters have not mo- 
nopolized edge finishing, attention is called to Corthell’s state- 
ment, Cross-Int. 37, p. 142, printed record, where he expresses 
the opinion that “ one-half of the edges now in the boots and 
shoes that are manufactured are trimmed by rotary cutters.” 
The decrease in making edges by hand plane would be rather 
more, on account of the draw-cut machine trimmers. Much 
of the inside history (uncontradicted) of the means resorted 
to in pushing Orcutt’s cutter into use is shown in Corthell’s 
answers to Cross-Int. 50, p. 217, printed record, which 
shows that complainants have bought up all the patents for 
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rotary trimmer cutters and rotary rand knives, and owing to 
the “ smmense profits” on Orcutt’s cutter, “ formed.a monop- 
oly,” and made the manufacturers “believe that is the best 
cutter for them to use.” Cross-Int. 52, p. 217, Corthe}l is asked 
why defendant. don't make the Thompson rand: and sole 
edge cutter, and he gives the pertinent answer that it is for the 
same reason that complainants don't; there is a bigger profit 
on the cutters in suit, when sold at three dollars ; and besides, 
many machines now in use “would have to change all over.” 
And in Int. 58, p. 218, Corthell shows that earlier and other 
shoe machinery exerted a material effect in the matter of 
introducing machine trimming; that many manufacturers 
would not adopt rotary trimmers at first, because, in order 
to make them profitable, “(hey have first to reorganize and 
introduce other machinery.” And he cites various factories 
where to-day, although using steam power and other machin- 
ery, they will not use power trimmers, although some of them 
have tried them, but adhere to hand trimming; ‘the reason 
- Referring 
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heing that ~ their rarely of styles 8 80 numerous,” 
to the question of enormous profits on Orcutt’s cutter, which 
have stimulated the complainant company to push it, Noble 
kindly shows, pp. 125-4, that to the inception of this suit, 
Orecutt’s cutter had always sold at three dollars ; while under 
competition the price is reduced to one dollar (Cunningham, 
Int. 2, p. 210). And as it appears from Orcutt’s license to 
complainant company (p. 12, printed record) that Orcutt 
receives the munificent sum of frenty-fire cents per cutter, 
‘t requires no great strain of arithemetic to discover that 
with this monopoly in full blast, the inventor received a 
“quarter” on each cutter, while the Busell company re- 
ceived seven times that sum, which two dollars was paid by 
the trade on every cutter, over and above a fair profit, until 
changed by wholesome competition. Hence to restore this 
monopoly, and taking Oreutt’s figures, on p. 165, vol. 1, as 
to number of cutters heretofore made, and estimating the 
increase of population and the duration of the patent, it 
is easy to perceive that such undue profit would reach well 
up to a million of dollars, 
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Kingsley, p. 145, Ints. 19, 24, expresses the opinion that 
since 1880 trimming with rotary cutters has doubled; and 
in Ints. 20, 21, 22, he states that hand trimming has 
decreased about one-half; thus showing that the hand trim- 
ming has not been superseded. Thompson, Int. 9, p. 159, 
printed record, identified eleven parts of old Busell cutter, 
as illustrated in complainants’ Exhibit Catalogue, thus show- 
ing that Orcutt’s revolution is yet in abeyance. This wit- 
ness shows, Int. 26, that Orcutt’s cutter has no advantage 
over the Exhibit Thompson Sole and Rand Edge Trimmer, 
except the bead, which is no part of complainants’ patent. 
Ints. 27-31, witness shows that the Thompson cutter was 
used with a bead; that by setting the gauge, the sole was 
reduced to a uniform thickness, and performed all that 
Orcutt’s does; and in Int. 32 he shows, as Kingsley and 
Corthell have shown, that the Exhibit Thompson Edge 
Trimmer formed a moulded edge, which complainants have 
claimed as the product of their cutter only. Int. 33, 
Thompson testifies that with the Exhibit Thompson Trim- 
mer he has done “ first-class trimming on first-class work” at 
M. C. Dizer’s, East Weymouth. 

That these Orcutt cutters have not swept all before them, 
as asserted by complainants, is further shown by Pebbles, 
vol. 1, p. 203, printed record, a manufacturer of thirty- 
three years’ experience, who has twice tried them, with 
results so far from satisfactory, that in each case he has gone 
back and is still back on the old Busell cutter, which he buys 
new, or has rebladed for one dollar each, which latter fact 
confirms Corthell’s statement that the profits on Orcutt’s cut- 
ter at $3 was enormous ; for it is obvious that the old Busell 
is the more costly of the two, else why not make Orcutt’s 
like his patent, with inserted teeth ? 

Draper, p. 204, printed record, an operator on rotary 
trimmers, with eleven years’ experience (showing that he 
started in 1874), in his first eight answers, states that 
complainants’ Exhibit Coté Cutter (Knights patent) was the 
first he used ; at E. Mann’s, Milford, “they did good work” ; 
he also states a number of other places where he used the 
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same cutter, among which was E. & A. H. Batcheller & 
Co."s, North Brooktield ; that in 1877 Batcheller & Co. had 
fifteen machines using this kind of cutter. Int. 9, witness 
says he was working for D. Whittemore (him whio sold out 
his patents and consolidated with complainant company, as 
hefore stated); that he (witness) went to Batcheller about 
selling him trimmers; asked me if I could trim as well as 
his hand work; told him I could, better; shipped a machine 
to his factory at North Brookfield; set it up and got to 
work - tremme d all kinds of the boots and shoes they were 
making to his (Bateheller’s) perfect satisfaction; and that 
day received an order from him for fifteen sets of machines 
($7,500). Int. 10: Trimmed sérty pairs of brogans in 
eight minutes, as he (DBatcheller) said; he held the watch. 
He was perfectly satisfied, and in about a month hired me to 
take charge of his trimming, heeling, and edge setting, and 
I remained with him tive years. Int. 11: These machines save 
two cents per pair. Int. 12:° While I was there they made 
from six thousand to ten thousand pairs per day (which would 
be a saving of from $120 to $200 per day, if, as “ Gil Blas” 
says, “ there is any fruth in arithmetic”), Ints. 13, 14, 15: 
In about a year changed from Coté cutter to old Busell 
cutter which took out the rand; used these all the time I 
was there. Int. 25: Worked for Claflin, Coburn, & Co. 
from 1842 to 1884; had charge of their bottoming depart- 
ment, at Framingham factory. Int. 28: They made from 
eighteen hundred to twenty-four hundred pairs per day. 
Int. 26: The Busell cutter, this one [referring to complain- 
ants Exhibit Old Busell Cutter) was used on three-quarters 
of their work. The balance was trimmed with a rotary 
plane. Int. 27: Do you think the number of shoe soles now 
trimmed by rotary cutters has been increased by introduc- 
tion of Oreutt’s cutter, “ over and above what would have heen 
so trimmed had the ‘old Busell cutter’ remained the only 
eutter in use” Ans. “No, sir; I don’t think it has.” 

And in conclusion, it is respectfully submitted that the tes- 
timony under this head shows that so far from Orcutt’s cutter 
having, cyclone like, swept all other means and methods out 
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of existence ; that it has crept into existence by the means so 
pointedly described by the Court in the well-known “ Mop- 
Head” suit ; “ superior facilities,” “ fortuitous circumstances,” 


and further, the desire for enormous profits, have all tended 
to push it forward. 


COMPLAINANT’S FALSE STATEMENT OF DECI- 
SIONS OF THE CIRCUIT COURT, CONCERNING 
THE MATTER IN SUIT. 


And in this connection attention is called to page 32, of 
complainants’ Exhibit Catalogue, where they parade about 
fifty (50) obsolete drumagem patents, as a legal scarecrow 
to intimidate others, not posted, from entering into competi- 
tion in this business; and lest these emblements of title to 
the art should fail to inspire a due degree of awe, they re- 
enforce them with the announcement, p. 3 of their catalogue, 
that, “At the present time we own and control over fifty 
patents, which have been fortified by decisions favorable to the 
company in every suit we have ever commenced against in- 
ringers.” The modesty, truth, and candor of these state- 
ments, and their evident use for bulldozing the public, is 
apparent when it is considered that of all the suits they have 
ever brought, but two hearings, “ Ave7th” and this suit, had 
then taken place; both of which were “ preliminary” and 
“denied”; and that every “decision” in their favor was a 
decree only, purchased by them as a compromise, effected by 
Noble, by hiring away these defendants from the Corthell 
company ; they had a perfect right to leave that company ; of 
Noble’s conduct in that matter the Court can decide. They 
continue, on page 3, catalogue : “ These patents so thoroughly 
control the edge-trimming business that any parties selling or 
using machines or cutters substantially as shown in cuts on 
pages 17, 18, and combining the welt cutter and bed in one 
cutter, are direct infringers of our patents, and: will be held 
liable to the full extent of the law.’ That this last statement 
is absolutely false, complainants well know, for the Keith 
suit was fought on the exact line of a rotary rand cutter with 
a bed cutter; and after the preliminary hearing, they aban- 
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doned such ground, as their present counsel know, for they 
were of counsel for complainant in that suit. “Hence it is 
obvious that all such statements were put out for the purpose 
of misleading and deterring the public from entering into this 
field: and that from such result complainants may assert, as 
did their witness-in-chief Coleman, that no cutter before 
Orenutt’s could successfully compete with hand trimming. 
Another of complainants’ tricks in misleading the public and 
bolstering a monopoly has been, and still is, to parade a long 
list of patents upon each machine, by marking the same 
thereon; when, in fact, the Orcutt patent is the only one on 
which they dare bring a suit, and only on this when the 
defendants cannot be bought off, or driven as others have 
heen. See Corthell, Int. 13, p. 212, printed record. 


REASONS WHY ORCUTT’S CUTTER HAS BEEN 
SOLD AT AN EXORBITANT PRICE. 


At first view it might seem peculiar that the price as 
between the Orcutt cutter and the old Busell cutter should 
have such variance; but the answer, upon reflection, is 
obvious. In this art, where the patents range all the way 
hack to 1853 (see Thompson’s patent No. 10,230, 1853), 
and which has been growing for years and years, there can 
now be no practical monopoly on any cutter attempted to be 
secured by such earlier patents. This is shown by com- 
plainants’ former suits; they sued Eddy & Co. on eight 
patents ; then they dropped to one patent — Tayman’s — in 
the Keith and White suits (see Eddy, p. 173); and dis- 
covering, by the array of defendants’ testimony in that suit, 
that there could be no monopoly on cutters under any patent 
then in force, the then pending Orcutt application was totally 
changed, with the hope that thereby they could “ cokner” and 
monopolize the shoe-trimming art. And.knowing long ago 
that the earlier patents were of no avail, they charged reason- 
able prices therefor; but assuming that it was now‘or never, 
as to enormous profits, they charged for the Orcatt cutter 
three times the price of the old Busell cutter, 
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VAGUENESS AND UNCERTAINTY OF COMPLAIN- 
ANTS’ THEORIES TO PROVE NOVELTY. 


With all of complainants’ assumptions of a material, 
radical, and positive difference between their cutter and 
Brown’s, in its endless variety of peripheral forms, they 
totally fail, as does their patent, to point out, with any such 
definiteness as the law requires, any such line of demarca- 
tion between the two cutters. As already quoted, Coleman 
could not tell what was the rake of teeth in their patent. 
He only deals in the most diffusive and ridiculous theories, 
and totally fails to state any facts that enable the Court to 
decide wherein such difference exists, except the bold and 
oft-repeated declaration that it does exist. Coy, their 
expert, when asked, Cross-Ints. 141, 142, p. 113, printed 
record, if the acuteness of angle of the top and front face of 
the teeth could be varied without impairing their efficiency, 
replied that they could; but when asked, in the next inter- 
rogatory, to what extent, he admits that it can only be 
demonstrated by experiment, thus showing that there is no 
rule therefor; and yet this is now claimed to be one of the 
cardinal points in their cutter, and it is as definite as any- 
thing claimed, since Orcutt testified. 

In Cross-Ints. 154, 157, Coy shows that the matter of the 
number of the teeth or their distance apart is entirely vague, 
uncertain, and a matter of guesswork. In Cross-Int. 171, 
Coy further admits that he does not find in Orcutt’s patent 
any special angle for the front face of the teeth; and in 
Cross-Int. 172, he admits that he cannot tell, by comparing 
Orcutt’s patent with complainants’ cutter, whether the eccen- 
tric form of the top of the teeth is alike or unlike in the two. 
And in Cross-Int. 158, this witness fully describes the entire 
absence of any rule by which Orcutt’s cutter is or may be 
proportioned, except another string of indefinite theories, all 
of which have been disproved by defendants’ experiments. 

Noble, p. 126, printed record, does give a definite rule for 
proportioning the parts of the teeth of Orcutt’s cutter; and 
it is simply to make them by the same rules as the old hand 
tools, 
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And this admission by Noble — complainants’ general 
manager — is so conclusive as to the identity of the cutter 
in suit, and the old hand plane, that it is quoted, as follows: 
"As the atyle of the sole edge depends wholly upon the 
relation hetween the lip, the bed, and the quard,' and. the 
size of these parts, there must obviously be the same rules as 
to proportions of the lip, bed, and quard, and also as to the 
head and channel quard when used, applied to the rotary cut- 
ter as are applied to the hand plane, and Orcutt is the first, 
so far as IT know or have reason to believe, who ever made 
a rodary euller hy appl ying these rules, a A most frank 
admission that Orcutt has simply aggregated in his cutter 
the old idea of a rotary cutter, with the teeth of the old 
hand plane. 

And if, as stated by Phillips, complainants’ expert, 
Cross-Ints. 24, 26, pp. 224-5, printed record, there is no 
fixed rule for the angle of the front of the teeth, the spaces 
between the teeth or number of teeth in cutters of given 
diameter, — and complainants have shown no such rule, — 
how can it be claimed with any consistency that there is any 
rule on the subject by which one cutter is distinguished from 
another? for if there can be no rule in the matter of cutters 
for metal, there can be no distinguishing rule between them 


and other cutters. 
( 
COMPARISON OF EXPERIENCE AND THEORIES 


OF COMPLAINANTS’ AND DEFENDANTS’ WIT- 
NESSES, ESPECIALLY COLEMAN'S. 


Having gone over the testimony of the witnesses in rela- 
tion to the various points raised by complainants, attention 
is called to the relative experience and standpoints of the 
respective witnesses of the parties. 

Johnson, p. 505, called by defendants as an expert in 
relation to cutters, is a patentee of some half dozen patents, 
and a machinist of twenty-two years’ experience in the 
first-class establishments of the country, as his list shows. 

Mann, p. 331, called by defendants as an expert on shoe 
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tools; engaged for forty-three years making such tools. 
Jones, p. 337, called by defendants as an expert in matter 
of sole trimming with rotary cutters, and that Orcutt’s cut- 
ter would not remove the rand; worked at trimming 
with rotary cutters three years. Thompson, pp. 158 
and 340, a shoemaker of thirty years’ experience, and 
familiar with the various rotary cutters. 

Martland, p. 342, shoe-tool maker of twenty-nine years’ 
experience, called, like Mann, to testify in relation to the 
method of making the hand planes, and their similarity to 
the Orcutt cutter, and methods of making the same. 

Dunham, p. 34%, patentee of Exhibit Dunham Edge 
Cutter, called to prove Noble’s excursion to Snell & Ather- 
ton’s for the “ pint or more” of hand plane cutters to be used 
as duplicates in making Orcutt’s cutters, and other facts. 

Crisp, p. 350, same record, called as an expert, in com- 
parison of Orcutt’s cutter with Exhibits Hand Planes and 
Brown Patent Cutter; twenty years’ experience as a ma- 
chinist ; ten years as an expert in patent causes, and familiar 
“with all classes of cutters.” 

Mitchell, machinist, p. 354, was not asked by either party 
as to his experience; but he showed by his Exhibit Cutter 
and his testimony that it require! neither invention nor shoe- 
making knowledge to make, at the first trial, a cutter exactly 
like Orcutt’s, although he had no experience, except with 
milling cutters. 

Bunnell, p. 356, a tool-maker and contractor of twenty- 
seven years’ experience at Colt’s armory ; called to identify 
old Brown milling cutters used at Colt’s armory, to show 
their long use and to compare same with Orcutt’s. 

Dorman, p. 362, shoe manufacturer for eighteen years ; 
called to prove that the shoes trimmed by Corthell with 
Colt’s milling cutters were of a well-known style and well 
trimmed. 

Emery, p. 362, edge trimming machine operator for 
fifteen months; called as to quality of trimming done by 
Corthell with Colt’s armory milling cutters. 

Corthell, one of the defendants, commenced at shoemaking 
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over thirty years ago; worked at it till the beginning of the 
war; after the war, worked in various shoe factories; then 
with D. Whittemore, selling, setting up, operating, and in- 
structing others in use of rotary trimmers and setters; been 
in shoemaking line ever since ; invented and patented divers 
shoe machinery, pp. 133, 210, 311, and 360; called as an 
expert on state of art and comparison and use of cutters. 

Kingsley, p. 142, machinist the past twelve years; for- 
merly shoemaker ; called as an expert of thirty years’ experi- 
ence as to use of hand tools and other facts. 

Miles, p. 147, twenty years a hand trimmer, and six years 
a trimmer with rotary cutters ; called to prove that defendants’ 
Exhibit Mitchell Boot has moulded edge, and the operation 
of Orecutt’s cutter. 

Moore, p. 149, in machinist business for himself twenty- 
five years; called to show that Orcutt’s cutters are entirely 
adapted to mill metal in a practical manner, and the quality 
of milling performed by them, with other important facts. 

Eppler, p. 155, machinist; fourteen years’ experience in 
shoe machinery ; twenty-three years’ experience ig milling 
cutters, gunwork, patent vises, and brass work ; called to 
prove that Orcutt’s cutters are adapted to mill metal, and 
generally in regard to Orcutt’s and other rotary cutters. 

Stephenson, pp. 163 and 168, a machinist of twenty-two 
years’ experience ; used, among other branches, to making 
shoe machinery and tools ; called as an expert on milling, and 
to show state of art in matter of rotary cutters. 

Eddy, p. 173, manufacturer and dealer in shoe machinery ; 
called as a very experienced expert, to show complainants’ 
peculiar methods of bringing, conducting, and compromising 
suits upon their patents. 7 

Buzzell, p. 175, manufacturer and dealer in shoe machin- 
ery for fifteen years ; previously engaged in using and opera- 
ting other machinery involving the extensive use of rotary 
cutters ; patentee of a dozen inventions, large part of which 
for sole-finishing machines ; called to show state of art before 
Orcutt’s alleged invention, and to express an opinion as to 
whether Orcutt had invented anything patentable. 
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Andrén, p. 181, a trained mechanic and scientific scholar ; 
extensive experience in practical mechanics and as an expert 
in patent causes; called to compare Orcutt’s cutters with 
hand planes and other earlier trimming tools, and to express 
an opinion as to novelty of Orcutt’s invention, with other 
facts. 

Howell, p. 199, machinist of seven years’ experience ; 
called to test capacity of Orcutt’s cutters to mill metals. See 
his exhibits, p. 199. 

Young, p. 200, a machine tool builder since 1877, manu- 
facturer of Exhibit Bigelow Cutter since 1878; called as an 
expert on question of milling metal with Orcutt’s cutter, use 
of other cutters and state of the art. 

Pebbles, p. 203, shoe manufacturer for thirty-three years ; 
called to prove the continued and preferred use of old Busell 
cutters. 

Draper, p. 204, expert with rotary trimmers; eleven 
years’ experience ; called to show early, extensive, continued, 
and successful use of Coté and old Busell cutters, and other 
facts pertaining to the art. 

Brown, p. 207, machinist for twenty-two years; called to 
prove that Orcutt’s cutters will mill highest grade of tool 
steel at usual feed and speed. 


On the other hand, complainants introduced the following 


witnesses : — 


Parks, p. 288, an experienced machinist and cutter maker, 
whose testimony is very fair on the whole, and very much to 
defendants’ benefit, especially his answer to Ints. 10, 11, 12, 
and Cross-Int. 15, to which attention is again called. 

Noble, pp. 122, 267, and 292, who was introduced, among 
other purposes, to prove that Orcutt’s cutter was the first 
and only successful cutter to remove the rand while trimming 
the bed. 

As regards the other qualifications and objects of this 
witness, they will be enumerated under other points. 
Orcutt, p. 299, record: the inventor and patentee of com- 
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plainants’ cutter, much of whose testimony has been ap- 
provingly quoted for defendants. 

Coleman, pp. 16 and 260, who, although he is 
brought here to give an exhaustive review and lecture 
upon the entire history of the art of sole trimming 
with rotary cutters, and to analyze all the inventiofs and 
patents pertaining thereto, which ante-date Orcutt's ; starting 
at 1853, as appears by his answers to the seven direct 
interrogatories ; yet, as appears by his answers to Cross-Ints. 
B2. BA, B4, 35, 36, 37, and 138, was never before called as 
an expert in patent causes in relation to “ shoe mach inery of 
any kind.” Never “concerned in designing, preparimg 
drawings for, manufacturing, selling, putting im operation, or 
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run ng any hoot or shoe manufacturing machines.” Never 
but once witnessed the operation of trimming soles with 
rotary cutters, and that with Mr. Noble and Mr. Maynadier ; 
and to his knowledge never saw 2 shoe trimmed with any 
rotary cutter except Orcutt’s. A witness who believes and 
testifies to novelty in Orcutt’s cutter, upon the theory: that a 
new “wae” is novelty, as appears by his answers to Cross- 
Ints. 54, 80, 81, 82, 147, 148, 149, 156, 158, 159, vol. 1. 
A witness who believes that if Oreutt had invented his 
identical cutter for the purpose of milling metal, and ‘it had 
been so used till now; and that now some one should con- 
ceive the idea of using it for trimming shoe soles, that such 
latter person would be entitled to a patent therefor. See his 
answer to Cross-Ints. 147, 1458, p. 61, printed record, 
which are direct and positive on this point. And a witness 
who, in all bis testimony, labors under similar misleading in- 
structions or delusions ; and that he knew nothing of the art 
about which he testitied is shown by the comparison, already 
instituted, between his statement in Int. 3 (where he 
asserts that up to Oreutt’s invention, a machine tool which 
could successfully compete with the old hand tool had not 
been produced), and the admissions of Noble and the testi- 
mony of others of the still continued use of earlier machine 
cutters. 

Coy, p. 89, another of complainants’ experts, is conspicu- 
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ous by his entire ignorance of the practical use of Oreutt’s 
cutter ; Cross-Int. 99, had never seen it in operation on shoe 
soles ; Cross-Int. 100, never had its operation fully described 
to him: had "7 entered milo CONRVEPSALON mith different Persons 
on «6relation to the novelties of (liffere nl kinds of cutters.” 
Cross-Int. 101, shows that Messrs. Maynadier and Noble 
had performed part of the duty of so enlightening him. 
Cross-Int. 104, had secretly tried Orcutt’s cutter on strips 
of leather and wood. This witness did not know enough of 
the art to be sure that other cutters than Orcutt’s were now 
in use, Cross-Int. 16; but if so, must be used on poor work. 

Cross-Int. 19, 20, thinks if old Busell cutter is still in use, 
it is due to the “ sqnorance” of manufacturers, and want of 
skill on the part of operators. That this witness had had 
some experience in rotary cutters is shown by Cross-Int. 85, 
where it appears that he once ran an old Busell cutter at 
Syracuse, and another cutter, of kind unknown to him, at 
Rochester, N.Y. It is submitted that these witnesses were 
designediy selected for their lack of practical knowledge in 
this art, for the very reason that they were in the condition 
of “exhausted receivers,” and could be readily placed in that 
mental condition so aptly described by General Grant in his 
memoirs, where he says: “~ 7/e most confident critics are 
generally those who henoir bhe le “isi ahout the matter criticised.” 
And the ofhice of an expert is largely one of criticism. That 
Coleman bad bad large experience in certain matters is not 
denied; but it is submitted that his experience in an 
establishment like that of Corliss, for construction of the 
most ponderous machinery: the study of patents in the 
museums of Europe; the manutacture of ship chandlery and 
hardware: the mining of silver in Idaho; the traffic in 
Harrison boilers; an agency among the war departments of 
Europe: heating cities by steam; inventing a horseshoe nail 
machine, or providing facilities tor draining the dominions 
of the Khedive of Egypt, are not specially adapted to 
qualify the witness in the intricate details of an art like this ; 
and especially so, when the witness is introduced to rehearse 
and elucidate the art from 18535 (date of Thompson patent 


recited by witness) to the date of complainants’ patent. 
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COMPLAINANTS’ USUAL TACTICS IN SECURING 
LEAVITT AS A WITNESS. | 

Leavitt, another of complainants’ witnesses in this suit, 
wis a former Witness for defendants in the Corthell suit 
(see p. 273, printed record), but has been transferred to 
complainants’ side by the usual and peculiar tactics of com- 
plainants. Leavitt testified in the Corthell suit, Sept. 8, 
1882; since then has had contracts with complainants’ com- 
pany. Cross-Int. 6, never had a contract, or done work for 
them, before giving that deposition for defendants ; about 
two years, as near as he could remember, after giving that 
deposition, before he had contracts with complainant. Has 
continued to work for complainant since. 

It was one year and eight months from the time of giving 
the Corthell deposition to the date of testifying for com- 
plainants, which is within four months of Leavitt’s “tio 
years” between the Corthell deposition and being employed 
for the first time by complainants ; and if we make the same 
discount in his time that is requisite to his answer to Cross- 
Int. 2, which is one fourth (for it was three, and not four, 
years as he there stated), it will be readily seen that when 
this suit became imminent, then complainants :saw that 
Leavitt required looking after, as he was an important wit- 
ness, and had testified in the Corthell suit on the question of 
who first invented the Orcutt cutter; and hence James H. 
Busell, on whose patents complainant company was first 
based, whose name it bears, and who went to Snell & Ather- 
ton’s to get a hand plane, and information how they were 
made (Martland, Ints. 21, 22, p. 344, printed record), was 
despatched to negotiate with Leavitt; (see Leavitt, Cross- 
Int. 10). A slight variation on complainants’ tactics on the 
Corthell suit, when seeking to break up the business of 
the Corthell company. 
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PECULIAR THEORIES OF COMPLAINANTS’ EX- 
PERT COY, BY WHICH TO ESTABLISH NOV- 
ELTY IN ORCUTT’S ALLEGED INVENTION. 


It is not matter of surprise that a witness like Coy, testi- 
fying from his standpoint, should insist that the rand lip in 
Orcutt’s cutter, being made an integral part of the tooth, 
thereby constitutes one of the features of its novelty. And 
yet when asked if a cutter was made in three parts, to cut a 
path like complainants’ cutter, would it be substantially like 
it, answers, yes, I think it would (Cross-Ints. 116, 117, 118, 
p- 110). Thus it is a part of Oreutt’s invention to make the 
rand lip a part of the teeth; yet if made separate, it would 
still be Oreutt’s cutter. And in Cross-Int. 119, he states 
that this results from the fact that Orcutt’s cutter is sharpened 
by grinding the flat front face of the teeth, and has a rand 
disk or guard. Then again he informs us that there is origi- 
nality in Oreutt’s using a rand disk with a cutter formed on 
the top face with the rand lip, bed, bead, and guard, and 
capable of being ground on the flat front face (Cross-Int. 
120). This witness also thought there was novelty in the 
method of presenting the shoe to Orcutt’s cutter, because the 
top of the teeth acted as a genard (Cross-Ints. 127-130). 

These questions are cited as a sample of the theories of 
this witness as to novelty in Orcutt’s cutter. 


COLEMAN’S DISCOVERY OF A NEW RESULT, 
BECAUSE THE OLD RESULT WAS INCREASED 
IN QUANTITY. : 

Coleman, complainant’s expert-in-chief, could discover a 
new result in Orcutt’s cutter, because the result was greater 
in quantity than when produced by other cutters (Cross-Ints. 
175, 176, p. 70, printed record). 
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COLEMAN'S ERRONEOUS COMPARISON. OF OR- 
CUTTS ALLEGED INVENTION, WITH “GIMLET- 
POINTED” SCREW, AND “CORLISS” STEAM 
ENGINE, 

Among other instances of the distorted ideas of the wit- 
ness Coleman, in Cross-Int. 136 he instituted an attempted 
parallel between Orcutt’s cutter and the -change from a 
blunt-ended to a gimlet-pointed screw. But in: answer to 
Cross-Ints. 191-197, pp. 735-4, record, he is forced to 
admit that in that case a new result was produced, for the 
gim'et-point cut a thread for the cylindrical part of the 
screw; but, as already shown, every feature in Orcutt’s 
cutter was old long before Orcutt, as well as every 
result and product. So, too, this witness attempts, on p. 
26, Int. 7, to institute a parallel between Orcutt’s cutter and 
the Corliss steam engine; but in answer to Cross-Ints. 243- 
249, he admits that Corliss produced a new result; but 


where is Oreutt’s new result ? 


COLEMAN'S ADMISSION AS TO STATE OF THE 
ART, AND ITS EFFECT. © 

In conclusion, upon the question of the patentability of 
Oreutt’s cutter, in view of the state of the art, defendants 
might safely, of right, rest their defence upon the admission 
of Coleman himself (p. 25, Int. 5), where he asserts that had 
Orcutt, before his invention, gone to J. R. Brown and asked 
for a suitable sole trimmer, and liad imparted to him 
(Brown) the history of the art, and shown hime samples of 
the earlier cutters, that Brown “ might very probably have 
brought forth a tool which would have heen’ a. success.” 
" That tool might have heen — probably would have heen — 
identical with Oreutts, and as at would seem to me, a jount 
mmrention of the fire men.” : 

Coleman argues (in the space above specitied) that in such 
case it would have been a joint invention. Not so; the law 
assumes, and must assume, that everv man has full knowl- 
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edge of the state of every art, in so far as relates to his 
rights as an inventor therein; else the more ignorant a man 
was the greater would be his rights. And if Orcutt had told 
Brown all about the state oi the art, that would have con- 
stituted no degree of invention on Orecutt’s part; and if 
Brown had then produced Orcutt’s cutter, it would (if an 
invention) have been his invention solely, and not his and 
Orcutt’s jointly ; because the knowledge of the state of the 
art is the property of every man, no matter how, when, or 
from whom he obtains it. Hence, Coleman’s theory, that 
as Orcutt, occupying, as he says, the “ relation of machinist 
could himself alone 
obtain a valid patent, while, if Brown, when he had pro- 
duced the same cutter, after being informed by Orcutt of the 
state of the art, could only obtain a patent jointly with 
Orcutt, is fallacious. Because, if Brown, after receiving 
from Orcutt, knowledge of what had before been done in the 


> 


and of leather-trimming fool maker,’ 


art, could not then obtain a sole patent, no more could 
Orcutt obtain a valid patent; for it could make no sort of 
difference whether the knowledge of the state of the art was 
contributed by one man, and the manufacturing skill by the 
other, or both were possessed by one man; for, as stated 
above, all that the state of the art contributes towards any 
attempt at invention is outside the pale of patentability. 
Hence, if Brown could make the cutter, as asserted by 
Coleman, after knowing what others had done, but could not 
himself obtain a valid patent for it, then that fact proves 
that Orcutt has made no invention, and it is and should be 
our ample defence to this suit. 


COLEMAN’S ADMISSION OF SIMILITUDE  BE- 
TWEEN TRIMMING BOOT AND SHOE SOLES, 
AND CUTTING OTHER HARD AND SOFT MA- 
TERIALS. 


And the last preceding ground of defence is the more 
ample, in view of the further declaration of Coleman, that on 
once visiting a place where Orcutt’s cutters were in use on 


shve soles, “ (he principles there exhihited were so like those 
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wth which JT The was familiar hefore, mn cutting soft and 
hard material. that / ZZ deemed a repetition of eramind- 
tion unnecessary” (Cross-Int. 37, p. 33, printed record). 
Where does this statement leave all the asserted radical and 
incomparable dissimilarity between rotary trimmers for 


leather. and those for wood and tron? 


BOTH COMPLAINANTS AND DEFENDANTS’ WIT- 
NEssks TESTIFY THAT ORCUTT’S AND THE % 
OLD TAYMAN RAND CUTTERS ARE IDENTICAL. 


It has heen testified hy Corthell (Cross-Ints. 57-60, |). 
419. reeord) that among others Thompson's rand sole and 
edge trimmer and Tayman’s patent cutter were substantially 
like Oreutt’s. Mann (Cross-Int. 41, p. 331, record) gives 
the same evidence with reference to the Exhibit Thompson 
Cutter Thompson (Cross-Int. 24, p. 342, record) makes 
the same statement: and Andren (Cross-Ints. 57-61, p. 198, 
record) gives the same testimony in reference not only to 
Thompson's, but other older reference cutters, as also do 
ther witnes<es. And they ure corroborated in fact le both 
Noble and Oreutt. Exhibit B, p. 176, record, is an extract 
from Noble's testimony in the Keith suit, brought for using 
the Oreutt cutter made by Eddy, as already stated; and 
Noble there testifies that “a// rotary ti HHINETS HOW the n | mt 

opt a very fer. I feel rery sure not over a dazen in all, 

tary welt knives, substantially the same in all respects 

thet dearrifed in the Tayman yemsane., and re prest Hed an 

1 ffth, and sirth claimsa;” and he further says, 

Keith ix <uch infringer: thus showing that Noble asserted 


shat the Cheeutt rand eutter was the Tavman rand cutter. and 


the Tayinar porate mt intedates complainants ly more tha» seven 


irs. In Exhibit D, p. 179, record, Oreutt testifies in the 


most positive manner that the welt cutter (rand knife) in the 


lavman patent (the entter there marked “ F 2” ) is identical 


th his rand lip: he states and restates this facet. Again, 


Noble (p. 128, Reeord) testifies that Tayman’s rand cutter 


« «tlestantinlly like tliat mm Cre utt's cutter ; and its afl three 
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of the parts‘in Tayman’s cutter, F, F', F?, are burr cutters, 
and have been so characterized by complainants, therefore, 
if Tayman’s rand cutter is like Orcutt’s, as Noble, and Orcutt 
himself, both testify, by what logic can it be said that the other 
parts or elements of his cutter, the bed, and guard, are unlike 
all other cutters? The testimony of Noble and Orcutt in the 
Keith suit was no doubt unwittingly given by them; and 
like that quoted of defendants’ witnesses was, in view of the 
widely developed state of the art, strictly true; for in the 
light of the state of the art, each and every of the cutters 
there compared are but equivalents each of the other, devoid 
of all patentable novelty; and hence the defendants in the 
Keith suit on the Tayman patent (brought for making Or- 
cutt’s cutters, as do the defendants here) fully agreed with 
complainants that Orcutt’s rand cutter was identical with 
Tayman’s; and defendants leave complainants to explain 
why these parts of the two cutters are alike, and the other 
parts, having the same characteristics, are, as they claim, 
totally dissimilar. For the same rule of comparison must be 
observed in relation to all parts of the old Tayman and the 
later Orcutt cutters. 


STEVENS, ONE OF THE DEFENDANTS, WAS THE 
FIRST INVENTOR OF THE CUTTER IN SUIT. 
Upon that branch of the defence which relates to who first 

invented the cutter in controversy, (supposing it to have been 

an invention), attention is called to the fact that Orcutt him- 
self is not called by complainants to give any evidence upon 
that question ; and that he bas never testified that he invented 
anything that is now in controversy, because nothing now 
claimed in his patent was even described, much less claimed, 
in the specification that he swore to. For he swore that his 
invention consisted “in a novel method of constructing such 
cullers, whereby the NECESSAT Y ” backing off, “ so called, or clear- 
ance of each cutting blade is readily and easily produced” ; 
and further that “i consists in the use of a- series of blades 


le tachably secured lo and projecting outward from “a compo! 


"76> 


@ 
; j ; , sive yenal thes ,3 onle fii peripheral ends or ediyes poulded 


; ; ef, : thes counterpart of this shape that if 8 hee 


ap 
ty the sole edae Thus his invention conskted 
i features: one, a method of producing the “backing 
shich was moulding his teeth in a construction Sub, 
i then inserting them in another hub, which changed their 
wel a0 proline ed “ hacking on” or clearance ; the other 
foature onsisting m 4 “Oru of cutting Lladea de tuchably 
7 pirat prop hang outward from OW Connon huh.” and 

bens oer thes i, aired } ripheral form. ' 
After this application had been repeatedly rejected, as well 
ol” by amendments, as appears on pages 922-935, 
record, copy of Patent ()ilice file wrapper and contents, the 
drawing was cancelled, and all of the specification, excey& the 
sernature, eras d: and a new drawing and specitica}ion, 
executed only by Lombard, Orcutt's attorney, was sifhsti- 
tuted: thus showing, not negatively, but positively# and 
sfirrnativels ‘ that sti hy meV substitute specification wis never 
sworn to: for however much one may do as the attornéy of 
smother, be cannot subscribe an oath for and in place of his 
prime il: for vi arhous oaths are unknown to the law in this 
behalf so long as the principal is living. Hence, the state- 
ment is reps ated that, m so far as Orcutt is concerned, he is 
no respect a witness upon the question of whether he first 
er invented the cutter in suit. The testimony as tg who 
vented the cutte in) question I~ is follows: Stevens, the 
lofendeant. who claims to be the first inventory testified 


ret nied record. }? HZ, Ints. - >. 1. D, a. 10) that in 


\uguet, IS78. he first made a moulded cutter, as an experi- 
vent «<evera!l months after that made a second, then a third ; 
t was like complainants’; the first was made for S. Ny Cor- 
thell In the fall of IS78. or winter, made cutters for Noble, 


like that shown in Oreutt’s patent, except there might he 
more or lees teeth. Int. Ll: Stevens made first Corthell 
tter like that in his patent No. 207.595, dated Aug. 27, 
1A 5. int. 32: Ilad «a conversation with Noble about the 
(orthell cutter and turning the blades the other side up; 
4 was L made the cutter as suggested.” It. 13: It had 
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inserted teeth. Int. 14: Between the times of my making 
the first and second cutter for Noble, he had one made by 
somebody else, I suppose, on Charlestown Street ; he brought 
it in and showed it to me; we talked about putting in more 
or less blades. Int. 16: Noble said the first cutter worked 
heautiful. Int. 17: The next cutter I saw came from Brown 
& Sharpe’s ; Noble said he had it made there as they held a 
patent on the method of “Zacking of.” Int. 18: This was 
in spring of 1879. Int. 19: Made first cutter for Noble in 
October or November, 1878. 

Gough, one of defendants’ witnesses, testifies, p. 146, 
record, Int. 4: Worked for D. Whittemore from January, 
1878, till May, 1879. (This was when Stevens made the 
cutters.) Int. 7: Saw Stevens experimenting for Noble ; 
made two cutters for him like Oreutt’s. Noble took them 
off to try them. Thinks this was in last of August or first 
of September, 1878 (about a month earlier than stated by 


Stevens, and near as could be expected at this time). Ints. 


9, 10: States how he fixes date of Stevens’ making cutters 
for Noble (and he is evidently correct). Int. 11: Witness 
states that Noble was back and forth nearly all the time 
while Stevens was making the Orcutt cutters for him. 


Stevens, pp. 166-7, testifies that during the negotiation of 
Noble to hire him and Corthell away from the Corthell Com- 
pany in 1882, Noble stated that it’ was a mistake that the 
Oreutt cutter had not been patented in Stevens’ name, as he 


was the first to get it up; that this was said in connection 


with Stevens’ testimony in the Corthell suit; and Stevens 
reiterates that said testimony was true, and that he did not 


then nor now believe that it was a patentable invention, and 


hence made no eflort to patent it. 


Leavitt (formerly our witness, now complainants’, as ex- 
plained) testified in the Corthell suit, p. 347, printed ree- 


ord, Ints. 5, 6, 7, that after the consolidation of complainant 


company and Whittemore, Noble was in the habit of being 


there looking after edge trimmers that Whittemore was 


making for him; and that the services of Stevens were 


placed at Noble’s disposal, and he worked under Noble’s in- 
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structions, experimenting for him in the spring and summer 
of 1878. Int. &: Leavitt states that he had a conversation 
with Noble in March or April, 187%, at Whittemore’s, about 
trimming cutters: sugvested to Noble the idea’ of making 
them after Brown & Sharpe cutter; also spoke of the effect 

’ Brown patent in regard to its use for boots and shoes and 
oten Int. 9: Noble made no reply. I was impressed 
with the idea that he took the suggestion. Int. 10: Noble’s 
experimenting was done after that. Ints. 14, 15: While 
Stevens was under Noble’s direction at Whittemore’s he 
worked directly under Noble’s instructions, and I could not 
describe the cutters that be made for him. I was then fore- 
man at Whittemore's. , 

And on page 275, record (which is his affidavit used by 
complainants at the preliminary hearing in this suit), Leavitt 
seeks to avoid his answer to above stated Int. 8, by ‘stating 
that his <uggestion of making trimming cutters like «Brown 
& Sharpe's only related to forming the cutter in one. piece ; 
that it was a hot day when he made the suggestion, jinstead 
of in Mareh or April, and he there asserts that he never 
thought of the Brown & Sharpe milling cutter in conection 
with trimmers, until Noble showed him an Orcutt cuttér; nor 

heard of such suggestion till after Noble showed him the 
(iroutt eatter. This witness there further states that “ What 
Stevens was directed to make when he was experimenting un- 
dee Nobles inatructions T ahould not he likely lo know, but I 
teed anve that Ide know all the work he did, eluding what 
Leo did when he was working wine i Noble's instructions.’ 
Thos. the witness feels sure that he knows what he declares 
he would not be likely to know, 

This witness then clibly rehearses the tale as told by other 
witnesses (without variation or mistake) that “ i seems plain 

thim) (het this (Oreutt’s cutter) 7s a novel and valuable 

It would be amusing, were it not a waste of time, to 

trace this expressive and uniform statement through the long 
thoms (two, three, and four pages long, in a single answer) 
chere this belief ix asserted and reiterated. Leavitt also 
tradiets Corthell in the matter of the date fixed by Cor- 
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ad, where Corthell states that it 


919, recor 
a Brown & 


r of 1878 that he first saw 
es, and that ‘n the spring of 


A to him the idea of making Corthell’s 
le as Brown & Sharpe's 


Leavitt admits all 


thell, Int. 54, p- 
the summe 


Sharpe cutter adapted to trim sol 


1878 Leavitt suggeste 


moulded cutter on the same princip 


and that oth 
but the date 3 


hired to contradict himse 
his testimony ® © 


was in 


idea. 
hut when @ witness is 
ontradict 


ers suggested the same 
that he contradicts 5 
if. he may be expected to ¢ 
others, in order to give onsistant appearance 


of “ general average. 
on this point is that of Mr. 


The only other testimony 
Noble, complainants general manager > and it is not proposed 
ze his, but only to contre tatements one 


her, and in 4 few instan 


to analy st his own 5 
with anot ces with the testimony of 
other witnesses: 

The testimony of Noble in relation to the date of the advent 
of Oreutt’s eutter 15 spread over a large space > pp- 122 to 
132; 267 to 972; and 298, printed record. And 


the following synopsis nts therein, 
egards the dates of the onnected 
follows : Int. 13 
grst heard ot knew of Orcutt’s 
and January 1879.” This 
alized what might be 
to evade its force 


292 to 
of the material stateme 
as r earlier occurrences © 
with that cutter, , p- 293, printed 
1, Noble testified that he 
Auqust, 1878, 
, before Noble re 
e attempts 


is given as 


recor 
eutter " befireen 
testimony W* givel 
its effect upon” their case, and bh 

(p- 271, record ) » by claiming that he meant 20 Orcutt 
eutter in one piece: But it is submitted that this attempt 
is palpably clumsy. for at that very time he testified (Cross- 
Int. 27, P- 296, printed record ) that cutters in one OF 
es would be Oreutt’s cutter. Besides, it is ap- 
263, printed record, that no 


Orcutt cutters, in one piece, made till 1879. And 
2. 1879, when Oreutt swore to his applica- 
tion for his patent (p. 2225 record), he had no idea of any 
pt a cutter with inserted teeth ; hence, if Noble, 
271, record, ™ mnt a cutter mm one piece, 


13, )p- 293, record, his 
was made till he 


three piec 
parent from his statement on P- 
were 


further, OU Jan. 


cutter exce 
as he testifies OM P 
sswered Int. 
no Oreutt cutter in one 


when he al answer Was 


false, because piece 


et to Brown & Sharpe in January, 1879, as already quoted 

pm. 268, reeord: hence he could not have seen one 

tween August, 1878, and January, 1879. 

Noble testified (Ints. 4, 5, p. 292, printed record), that 
etween Jan. | and March 1, 1879. he went to Brown & 
sherm « with ” rowdh drafts " and” templates "and “ engaged ” 

to make the Orentt cutter. And it is ‘clear from 


\ « statements on p. 268, printed record, that but three 
\beoott eutters, as he, Noble, claims, were ever made before 
brown & Sharpe's; one made by Oreutt and two 

~tevem= (see pp. 268-0, printed record); while on 

**. erinted reeord. Noble testifies to the delay of getting 
make the Oreutt cutter in sufficient varieties of 

tort at al And on said p. 123 he swears posi- 

tt Clrentt’« cutter was first put on the market in the 

f 1874 Yet in Int. 14, p. 295, Record, he swore just 
eesttiwely that Obreutt’s cutter “Aas heen in common and 

/ wee since the spring of 1879. TE complainants’ 

see! can evolve a theory that will harmonize these sev- 

er -tatements of Noble, they will not only deserve /is 
erstitede, bat will do much towards establishing a reputation 


vreater imgenuity than was required to bring forth 
(Preutt’s cutter. 
The following tabulated arrangement of Noble’s testimony 
« to dates ie presented for handy reference : — 
First heard of Orecutt’s cutter between August, 1878, and 
January, 1879; Int. 14, p. 255, record, 
Koow that Orcutt first described his cutter to me in May, 
Ik78: pw. 271, record. 
We commenced the manufacture of the Oreutt cutter ear/y 
in IS79: pw. 1238, record. 
(}routt cotter in common and very general use since spring 
of 187%: record, Int. 14, p. 295. 
Chrentt catter first put on the market in'the fall of 1879; 
record, p. 125. 


First went to Brown &€ Sharpe's to have Oreutt cutter 


made between Jan. 1 and March Be IS7o; record, Int. Ds p- 


sti 


Alle 


7 


I went to Brown & Sharpe’s first to have cutters made in 
January, 1879; p. 268, record. 

My impression is that I showed Orcutt cutter to Leavitt 
before August, 1878; p. 271, record. 

Know I saw an Orcutt cutter as early as August, 1878, 
and showed it to Leavitt; p. 271, record. 

Have had much difficulty in settling when I first had 
knowledge of Orcutt’s invention, and have not been able, as 
yet, to determine definitely just when I first saw an Orcutt 
cutter; p. 271, record. 

Feel sure I first saw Orcutt’s cutter before August, 1878 ; 
p. 271, record. 

May have had talk with Whittemore & Leavitt (about 
Orcutt cutter) in May or June, 1878; p. 271, record. 

Can’t with certainty give date when I first saw an Orcutt 
cutter; p. 271, record. 

This self-inconsistent witness is flatly contradicted in 
material matters by Stevens, Cunningham, Corthell, and 
Eddy ; for although Noble attempts to discredit their testi- 
mony by his rebutting evidence, yet their testimony in such 
case is as equally a contradiction of his as if their testimony 
was in rebuttal of his. See p. 267, record, where Noble 
says of Stevens’ affidavit that “7 es wholly false in substance.” 
It “is a falsehood without a shadow of a foundation.” And 
on p. 268, record, Noble says ‘of Stevens’ testimony in 
matter of his suggesting that the top of the teeth be the 
moulded part, ° This is false except to this extent, that it was 
general talk that the Orcutt cutter was the Corthell cutter with 
the blade turned to-bring the moulded surface up.” On p. 
269, record, Noble charges that Stevens’ statements there 
specified “are wholly false.” Again, on same page, Noble 
contradicts both Cunningham and Stevens in the matter of 
his threat to resort to every “ mean, dirty trick” that he 
could to break up their business; and also in the matter 
of his threat to injure their business of making and selling 
seam-finishers. And on p. 270, record, Noble charges that 
Eddy’s testimony is “ unfair,” and that Corthell’s testimony 
is “ disingenuous.” *Thus this witness, whose own testimony 
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is amass of contradictions, has no hesitation in arraving his 
unsupported oath against that of four other witnesses, whose 
testimony is in all other respect uncontradicted. And it is 
only by Noble's testimony that Stevens’ claim to priority of 
invention of the Orcutt cutter is materially disputed; for 
Leavitt's testimony is immaterial upon that point, and is only 
circumstantial; while Orcutt, the inventor, either keeps 
aloof, or complainants dare not call him upon the question 
of priority > and he has never made oath that he invented 
complainants’ cutter, but that he invented an entireiy different 
one.  Hlenee, it is contidently submitted that Stevens’ claim 
to having first conceived the idea of making the so-called 
Oreutt cutter: which consists in arranging the teeth of the old 
hand-plane around a hub or common centre, as in Brown's 
patent of I864, is unshaken and practically undisputed ; 
while his reason for not attempting to patent it (because he 


did not believe it patentable adds force to his testimony. 


THIRD SPECIFICATION OF DEFENCE: PATENT 
VOID BECAUSE IT IS FOR AN INVENTION 
OTHER THAN THAT APPLIED FOR, OR SWORN 
TO). 

Pages 222-240, printed record, contain a copy of the file 
wrapper and contents connected with the granting of the 
patent insuit. In the original specification Orcutt specified 
the nature of his invention as follows: “Wy snrention relates 
be thal claws of rotary cutters in which a series of cutting-bhades 
are deta hably secured to a common huh, from the periphery 
of whickh they all proy oe outwards ata uniform angle, and is 
emper wally applicable lo cutlers de signed la form upon the sole 
a funey or moulded edge, and it consists, first, im a novel 
method of constructing auch curlers, whereby the HOCOSSATY 
. dete i ing-On , ay) colle df. ar ole amrenicre of each cutting-blade, ix 
readily and easily produce d without dange ;" of changug the 
form maven to the outer or j" ripheral ends thereof, as will he 
further deserihed.” 


i further consiatsa in the wee ora ger per of cuthing Liades 


Steele 
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detachably secured to and projecting outwards from a common 
hub, and having their outer or peripheral ends or edges 
moulded to a uniform shape —the counterpart of the shape 
that it is desired to give to the sole edge —with their cutting 
corners equi-distant from a common centre, about which said 
cutter revolves when in use, all so constructed that each blade 
may be readily sharpened by grinding its front radial face 
without danger of changing in the least the form of its moulded 
edge, said blade being readily removed from the hub for the 
purpose of sharpening upon a common grindstone, if desired, 
when a thin emery wheel and suitable mechanism for grinding 
the blade in the hub is not readily accessible.” See pp. 223-4, 
printed record. 

Orcutt then proceeded to further state in his specification 
that his method of producing ‘ 
the blades of his cutter in a hub, and turning off the peri- 


“clearance” was by inserting 


phery, so that the outer face of each tooth constituted an are 
of a circle having the axis of the hub as its centre; after 
which he removed the blades from that hub, and after harden- 
ing them he inserted them in a hub so formed that each 
blade was at a different angle to a radial line than when being 
turned, and so that the rear portion of the peripheral face 
would be inside a circle described at the cutting edge ; there- 
by producing 


e 


“clearance” or “ bhacking-off.” See p. 225 of 
record. He then claimed his invention as follows: Ist. “ The 
method herein described of producing the ‘backing-off’ or 
clearance in the blades of rotary cutters, which consists in 
turning off the outer or peripheral edges of said blades while 
set ata given angle, and then setting them in the hub in which 
they are tobe used, ata different angle, substantially as herein 
set forth.” 2d. “ A rotary cutter provided with a series of 
cutting blades detachably secured to a common hub and having 
their front and rear radial, or nearly radial, faces parallel to 
each other, and their outer or peripheral edges moulded to a 
counterpart of the desired ornamental shape to be qiven to the 
sole edge, and adapted to he sharpened hy grinding the Sront 
radial face of each blade without changing the shape of its 
moulded peripheral edge, substantially as and Sor the purpose 
described.” 


SO) 


The application thus prepared ana presented was five 
times rejected, upon the original, and various modifications 
thereof, such rejections being based upon patents to 
" Corthell ” Brown, and Harrington; and was then submitted 
to Examiner Jayne, —an officer of most extended and varied 
experience, — upon the question of novelty, as regarded 
claim 1, which Mr. Jayne held to be fully anticipated by 
Brown's and Harrington’s patents; this action being made 
May 20, 187%. No further action was taken by Orecitt till 
Jan. 4, 1881, when, as appears on page 230, printed record, 
all of the amendments and all of the original specification 
except the signatures was erased and the original drawing 
was cancelled; and a new specification and new drawings 
were substituted ; wherein both the peculiar method of pro- 
ducing the “4acking-of™ and the feature of insertible teeth 
(which constituted the sole elements of novelty in the original 
application) had disappeared, and the following ” aftorney’s 
invention” had been substituted therefor, to wit: “ The 
mein feature of my mrention CONRISIS mn the hlade thus formed 
meth a flat front face and “ moulded or fancy fop surpuce, the 
converse of the sole edge, and having the ridge 1. or the 
ridges 2, 2. either or both extending Across Ws fop surface — 
that is, extending from front to hack, as shown in thé drarw- 
LHe . 
‘kach blade ad ia shown in this inatance as a distinct 
(muisp inted, “ distant” in the record ) piece secured to the hub a, 
substantially as ant United States patent, No. 82, 102 fo 
Harrington, dated Sept. 22, 1868. (One of the references wn 
former repections, ) My mrention, however, does not relate to the 
peale or PVOCERS of manufacttre, hut to the article of Mmanhue 
fin fuve. and the blades and huh may he of One prece, and con- 


afructed hy mney suitable mode Or procees foo well known lo 


need ds “ reption, and I disclaim hoth the cullers and hoth the 


modes of manufacture deserihed in the patent to Harrington 

ahore named and in the pate nt to Brown, No. 45.294, dated 

Nor. 29. 1864.” See }). 251, printed record, | 
Oreutt’s attorney then disclaimed all that was shown in 


either of the reference patents on which he had accepted 
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rejection upon his original application ; and he concluded his 
amended specification with the following claim: “A rotary 
cutter for trimming sole edges, the blades d, of which are 
formed with a flat front face a, and a top ce, the converse of 
the edge to be trimmed, and which has a proper clearance and 
is provided with one or more circumferential ridges 1, 2, 2, 
Jor taking out the rand or forming a bead on the sole edge, or 
both, as ahove described.” 

Thus it is clear that when Orcutt first entered the Patent 
Office, in connection with the patent in suit; he asked pro- 
tection for two things: Ist. “Zhe method of producing 
the ° bacxing-off or clearance”; which consisted in turning 
to desired form the peripheral faces of the cutter-blades, 
while held in a hub at a certain angle, and then setting them 
in the hub in which they were to be used, at a different 
angle. 2d. A rotary cutter, provided with cutting-blades 
detachably secured to a common hub and with their front 
and rear radial or nearly radial faces parallel to each other, 
and with a duly moulded peripheral face. See claims in 
original specification, p. 222, printed record, —at bottom, 
—already quoted. While in his amended specification he 
asserted that his invention related neither to the mode of 
production nor to having the teeth insertible, as at first 
claimed. See p. 231, 3d section from top, printed record. 

In response to said amended application the Examiner in 
charge in the Patent Office required certain changes in the 
claim and intimated that patentable invention was disclosed 
in the application. (See p. 252, printed record, action 
of January 8, 1881.) Thus encouraged, Orcutt’s attorney 
erased the objectionable claim, and filed two new claims 
instead (see p. 233, printed record, at top). The first 
of these claims was refused upon reference to the Corthell 
patent ; whereupon Orcutt’s attorney erased both said claims, 
and filed the claims now in the patent, —the first of which 
is for a rotary cutter for trimming sole edges, the blades of 
which have flat front faces, and have their outer or peripheral 
ends moulded throughout to a uniform shape, the converse 
of the desired shape to be given to the sole edge, and slightly 
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eccentric to the axis of the cutter: while the second is for a 
entter for the same purpose, and having the same features as 
are prescribed in the first claim, with the addition of the 
“end ridges” 1 and 2 extending across the face of the teeth. 
Hence it is apparent at a glance, and beyond question, that 
the alleged invention embodied in the patent in suit was not 
claimed by Orcutt himself at any time, but was, in the 
eurrent phrase of the Patent Office, merely an“ attorney's 
invention” —an afterthought, not of Orcutt, but of his 
solicitor. For there is no indication anywhere, either in the 
record or out of it, that Oreutt had any knowledge of the 
action of his solicitor in making said changes; thereby 
substituting a radically different invention for that specified 
in the original application which Orcutt executed. 


The ease of Eagleton Manufacturing Company, appellant, 
ve. West, Bradley, & Carey Manufacturing Company and 
Joseph J. West, 111 U.S. 400-490, would seem to be con- 
clusive as to the sufficiency of this defence. There the 
original application claimed the protection of furniture 
springs by japan; while the application was pending, the 
applicant died, and the solicitor changed the application to 
cover a method of tempering the springs by the heat required 
to harden the japan. This new or amended specification, the 
court held, should have been sworn to by the administratrix 
of the inventor. If so, then it would be the bounden duty 
of a living inventor to make oath to his amended application, 
where, as in this case, nothing remained of the original ap- 
plication except the signatures; every line of the original 
description, as well as the drawing, having been wiped out 
in order to create a necessary field for the new invention, to 
which Oreutt did not make oath, and which he did not sign. 

In this ease, the copy of the file wrapper and contents are 
in the case without objection, and, as’ held in above cited 
ease, need not have been pleaded; as a complainant can 
never be taken by surprise by reason of a record made by 
itself, or by those under which it claims title. 

In fuct, the patent now in suit is more obnoxious to the rule 


83 


laid down by this court in above cited case than was the 
patent there in controversy ; for there the change made by 
the solicitor was a claim from one function of the application 
of japan to another; from protecting the spring, to giving 
it temper; while here the original application specified a 
method of producing clearance in the teeth, which method 
could only be practised with inserted teeth; while in the 
patent, as issued, the claim is for a cutter having either in- 
sertible or integral teeth, and produced by any possible 
method. 


FAILURE TO MAKE OATH TO THE AMENDED 
SPECIFICATION. 

The fatal defect of the failure by Orcutt to make oath to 
his radically new and different specification, is proved in 
several ways. The rule of the Patent Office at that time re- 
quired that the oath should be upon the same paper as the 
amendment ; and hence if there had been such oath it would 
now appear in the contents of the file wrapper. Again, the 
amendment, as appears upon its face, was executed by Or- 
cutt’s attorney, and not by himself; and hence could not have 
been sworn to by Orcutt, for if Oreutt was to make oath to 
it, he, himself, must execute it, for the oath must be admin- 
istered to and subscribed by the person who executes the 
document to which the oath relates. 

In Ramson v. Mayor of New York, Ist Fisher’s Patent 

ases, p. 252, Judge Hall held that the omission of the oath 
required by the Federal statute was an ample defence to the 
patent. In Whitely v. Swayne, 4 Fisher’s Patent cases, 
Southern District of Ohio, which (although a reissue case ) 
was “on all fours” with this in the matter of substituting a 
radically different and unsworn specification for the rejected 
original. Judge Leavitt referred to and followed Ramson 
v. Mayor of New York, and held that “dé results clearly that 
the disregard of this statutory requirement (the oath) invali- 
dates these reissues,” 

The judge, holding that the question whether the commis- 
sioner had “exceeded his authority,” in granting a patent 
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Lapeeon an application not sworn to was a matter open to in- 
quiry, and such is understood to have been the ruling in 
Eagleton Manf. Co. vr. West, ete., above cited. 

And in Kennedy +. Hazelton, 46 O. G. 975, this .court 
held that a patent which is not supported by the oath of the 
inventor is void. In faet, the law seems to be so well set- 
tled, both that lack of the oath invalidates a patent, and 
that the failure to take the oath may be shown by the ree- 
ords; that complainants’ patent is fatally defective in that 


respect. 


ORCUTTS PATENT OF MARCH 4, 1879, NO. 212,- 
“71, SHOWS ALL THAT IS CLAIMED IN PATENT 
IN SUIT: AND WAS ISSUED ONE YEAR AND 
TEN MONTHS BEFORE TILE CLAIMS IN PATENT 
IN SUIT WERE FILED. 


[pon the fourth specifiestion of defence, dedication by 
mene of earhet patent, the following cited testimony, uncon- 
tradieted, shows that in Oreutt’s exhibit: patent of 1879 is 
shown every feature that is claimed in this patent in suit. 

See Coleman, Cross-Ints. 129, 150, 133, pp. 56, 57, 
printed record; also, Cross-Int. 219, p. 82. See, also, 
Noble. printed reeord, p. 150; who, when testifying about 
complainants’ patent, made this statement: “ The cutter 
«/ th ss patent (that of IST) «is the same as that 
«/ thy patent mn ane. 

Moore ( defendants’ witness) testified, p. 150, record, Int. 
»: that the only difference in the cutters shown in the two 
patents was that in the latter the teeth were inserted (an 
mmmaterin! matter). And to same purport see Andrén, 
Inte. 5 and 4, p. 182, printed record. 

lt is clear from an inspection of Orcutt’s two patents that 
hoth were prepared at the same time, and both were filed 
at the same date; and the only difference in the ‘two was 
that in one, the patent of 1879, a method of producing clear- 
ance by bending back the teeth, was shown, described, and 
claimed. and in the other, that in suit, he showed inserted 
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teeth ; the operative part of the cutter in both applications 
and patents was and is exactly alike, as above shown. 


CASES CITED UPON QUESTION OF DEDICATION. 


Upon the question whether, as matter of law, Orcutt 
dedicated to the public all that is claimed in the patent in 
suit, by the issue of his patent No. 212,971, dated March 4, 
1879, which shows and describes all that is claimed in the 
patent in suit; and whether by an entire change in his appli- 
‘ation long after filing it, and long after the issue of the 1879 
patent, the patent is void, defendants cite the following 
‘vases: Hill ef a/. v. Com. of Patents, 33 O. G. 757, decided 
by Carter, C.J. The chief-justice here cites Miller v. Brass 
Company, 104 U. S. Rep. 350, and Campbell v. James, 104 
U.S. Rep. 332, and concludes: “These cases are conclusive 
of the issue here. That issue is not whether the invention has 
heen abandoned by a failure for tivo years to apply for a patent 

Jor it, or until the statutory limitation of two years’ public.use 
had run against the appellants, but whether, by manifesting 
these features of this invention in their prior patent, without 
covering them by claims, they had dedicated them to the public. 
lt is the judgment of this court that they have dedicated them 
to the public, and we therefore affirm the decision of the 


, 


C‘ommissioner of Patents. 


In Matthews ef a/. v. Flower ef a/., Eastern District of 
Michigan, 33 O. G. 887, Brown, J., following the rule laid 
down by the Supreme Court, stated the case, as follows : — 

"Tf it were true that complainants had previously obtained 
a patent for the same invention secured to them by the patent 
yy) suit, and that th is prvor patent had expired, it would doubht- 
less he a complete answer to this bill, since a man cannot have 
fire patents for the same invention.” (James v. Campbell, 
above cited; Suffolk Co. v. Hayden, 3 Wall. 315; Morris v. 
Huntington, 1 Paine, 34.) “And this disability extends not 
only to what is claimed in the first patent, but to that whieh 
is described therein as the patentees’’ invention.” “If a man 
cannot have a patent for what another has claimed or de- 


Sh 


erie! wm 4 prer pate yl, much less can he have one for what 


; ; elf hits : denauiee f ov de serihed, for he thus shows that he 


bas anticipated himeelf.” 


In Chieago and Northwestern Railway Company, appel- 


lants. vr. Searles, 07 U. S., 554, 15 O. G., 243, the Supreme 
(‘ourt passed upon this very question, and in their opinion 


they «aid: “ Jt will he observed that we have given particular 
attention to the original application, drawings, and models filed 


in the Patent (dfhies hy Thompson ct Bachelder. We have 


deemed it proper to de this, hecause if the amended specifica- 
tion andl mentel tiled hy Tanner (assiqnee of Thompson ct 
Bachelder) five years later, embodied any material addition to 
or variance from the original, anything new that was not com- 
prised bn thet. auch addition or variance cannot be sustained on 
the original application. The law does not permit such en- 
largqements of an original specification which would interfere 
with cher inventors who have entered the field in the meantime, 
anu more than it does in the case of PeISSHER of patents pre- 
—? wal grant fd ( ‘nnwrts should ye gard with jealousy and line 
faraor anu atte apes fey 4 nlarye thee a Ld of (lil application Once 
filed woreda pate yl ones granted, the effect of which would he 
i, enartde the patenter fey appropriate that which haa, in the 
neantime, gone into public use” The decree of the Circuit 
(‘ourt was reversed, with directions to dismiss the bill. 

In James v. Campbell ef a/., Clexton r+. Campbell e al., 
Campbell v. James ef a/., 104 U.S., 382, 210. G., 537, the 
Supreme (‘ourt atated: “ Jf ix hardly HOCOSSO LY fo remark that 
thes j) theviler could pot yyie ditahe vy ‘ft sulin qpete yf patent any nVeN- 
tien exabraced or desxerithed in a pror One granted lo himself, 
; THT kh. thes » see could ‘tii pnrention eqnbraced ‘iil described m 
’ wer"peel pate nf arant dhaad third jy real, lideed, not so well, 
bewveneae he might pet Lu pate yl for an mmrention he fore patented 
loa thal persan oy this Country, if hie could show thet he was 
lhe first and orignal yee ntor, and if he should have ai mler- 
farenen deshaved * 

In Mahn v. Harwood, 112 U. S., Rep. 554, the court held 
that, ~ The flaking aut of « pate wt which has (as the law re- 


prem af fai hier ; } af Spit come elias. ix note ly all the world, of 
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the most public and solemn kind, that all those parts of the art, 
machine or manufacture set out and described in the specifica- 
tion and not embraced in such specific claim, are not claimed 
by the patentee, at least not claimed in and by that patent. If 
he hasa distinct patent for other parts, or has made application 
therefor, or has reserved the right to make such application, 
that is another matter, not affecting the patent in question. 
But so far as that patent is concerned, the claim actually made 
operates in law as a disclaimer of what is not claimed ; and of 
all this the law charges the patentee with the fullest notice. 

In the Suffolk Company v. Hayden, 2 Whitman, 140, 3 
Wall., 515 (error from this District), the Supreme Court 
held that where an application for a patent was filed in 1854, 
claiming certain specific improvements, and while yet pend- 
ing, the inventor filed, in 1855, a second application, in which 
he showed and claimed, in combination with other matter, 
what was claimed in the earlier application, and on this later 
applicatiou a patent issued in 1857. And the earlier appli- 
cation being still pending, he, in 1857, filed a new application 
for what was embraced in the first application, which appli- 
‘ation of 1857 was allowed and the patent issued that year. 
And in 1860, a patent was issued on the first application, 


filed in 1854. The court held that the patent issued in 18860, 


on the 1854 application, was valid. The patent issued in 
1857, on the application filed in 1557, for the same subject, 
matter as was embraced in the 1860 patent, was void. And 
the disclosure in the patent issued in 1857 on the 1855 ap- 
plication did not dedicate to the public what was then, and 
had all the time been, claimed in the application filed in 1854. 
Thus upholding the later patent, because the subject-matter 
thereof was claimed at the time when the earlier patent ( which 
disclosed the same subject-matter) was issued. But in the 
present case almost two years elapsed after the issue of his 
1879 patent, and the insertion in his other application of the 
claims in the patent in suit, which cover exactly what was 
shown but not claimed in the earlier patent. 

In ex parte Cottrell, Commissioner's Decisions, 9 O. G., 495, 
Duell, Com., where this question arose, he held as follows: 
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ji hia the parention 


or any part of it, 18 sufficiently de- 


# biosl Tm TET, lf a) “ala he protected hy the original 


remedy is pr vided hy law, not hy filing a second ine: 


tf apy lication. but hy PEISSMING the original appliea- 
Neh, Tr wee thee reeueie 77) pre serihed hy the law. AD 
ities to pursi another course, and set up such. matter 
onel snele pe nodent pate nis, would he to Hpnore the statute, 

apple santa te pithe adaw winlo lhemselves.” 
The Commissioner then points out, that, in accordance 
with Grant «. Raymond, 6 Peters, if a patent be granted 
showing. but not claiming, certain features, for which un- 


claimed features a subsequent patent is granted, that such 


culsequent patent would be no bar to claiming the same 


features ina reissue of the first patent, and he concludes 


dhe ly wate and PLOpPer COUPSE, then, le he pursued, where 

— jahes to make a certain device, described hut 
woud an one application, thie subye ct of another patent, 
ly atate that intention in the first application (which 
fj tt did not do), By this means a division is made, and 

, ld notified of af.” ? 

If he omits to do this, his only proper course then is to 

reissue and divide his first patent in the manner ‘the law 
iirect« 
In Marvin v. Lillie, Supreme Court, District of Columbia, 
(lin, J. (an appeal from the Commissioner on an inter- 
ference: and this question being involved among ‘others), 
the court held that a subsequent patent could not claim 
what was shown, but not claimed, in an earlier patent, but 
thet a reissue of the earlier patent was the only proper 
rerun ly , 

In Miller «. Brass Co., 104 U.S., 350, 21 O. G., 201, the 
“upreme Court stated its views as follows: “ But i must be 
repnembered that the claim ofa specific device or combination, 
and an oméiesion to claim other devices or combinations ap- 
parent on the face of the pate vt. ave in law a dedication to 


thie puble of that which x not claimed.” 
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CASES CITED IN SUPPORT OF DENIAL OF NOV- 
ELTY IN COMPLAINANTS’ CUTTER. 

In support of defendants’ denial of novelty in Orcutt’s al- 
leged invention, and that it is but a mere double use, they 
cite the following decisions, ax pertinent to the question at 
issue : — 

In Tucker +. Spaulding, Supreme Court, in error to Cir- 
cuit Court, District of California, 5 Fisher, 209, 13 Wallace, 
453, 10 O. G., 144, the court held that a square plate 
mounted to rotate upon a shaft, and having a cutter mounted 
at each corner and adapted to cut tongues and grooves, 
mortises, etc. ; and cited asa reference to an inserted tooth 
saw; and although the method of the insertion of the saw 
teeth was different from that of the cutters, yet the Court 
below erred in refusing to submit to the jury the earlier 
patent for the cutter, upon the question as to its anticipating 
the invention of the saw; such refusal being based upon the 
dissimilarity of use of the two things. 

The office of a saw is to sever; the office of the cutter was 
to form tongues, grooves, mortises, ete. The office of all 
rotary cutters is the same, to mould a path; the only differ- 
ence is the kind of material operated on. 

In Bush ». Fox, Goodeves’ Cases, 62, appealed to court 
of Exchequer Chamber, and thence to the House of Lords, 
it was held that a caisson having air locks to allow work- 
men to enter and leave, and for withdrawing excavated mat- 
ter, made to be used on land, and only so used, anticipates a 
similar device made to be used in the water. Here was 
clearly a double use, and hence not patentable, but were not 
the conditions more dissimilar than either using the tooth of 
the hand-cutter on a rotary hub, which was the common 
method of using a great variety of cutters for the same pur- 
pose, or of using a cutter, well known in working metal, to 
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cut leather in an old and well-known way: 


In Browne e a/. v. Piper, 91 U. S. Reports, 37; 100. G., 
417, the Supreme Court held that means for preserving fresh 
fish in a close chamber and a freezing mixture in a separate 
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chamber, were anticipated by a similar apparatus for. pre- 
serving corpses, and also by cream-freezers. The relative 
similarities and dissimilarities between cutting leather and 
metal in an old and well-known manner, and preserving dead 
humans and herring by old and well-known means, present 
so many obvious parallels that space need not be occupied 


therewith. 


In Collins Company v. Coes ef al. 28 O. G., 1010, Judge 
Gray held that notwithstanding’ the fact that the step on 
complainants’ wrench served the additional purpose of a sup- 
port for the parallel screw rod, by which the movable joint 
is adjusted, vet there was no invention in combining the step 
and its securing nut in a wrench having the parallel screw 
rod, over the Dixie wrench which had no such parallel serew 
rod, the change lacking novelty of invention, thus overturn- 


ing former decisions upon a similar question. 


In Pennsylvania Railroad Company v. Locomotive Engine 
Safety Truck Company, 110 U.S. Reports, 490, the. court 
held, that “the employment in a locomotive engine of a truck 
ov pilot wheels fitted with the pendent links, to allow of lateral 
motion to the engine as specified, whereby the drivers of said 
engine are allowed to remain correctly on the track, in .conse- 
quence of the lateral motion of the truck, allowed for hy said 
pendent links when running on a curve, as set forth,” was not 
patentably novel in view of the fact that such trucks were 
common ih cars. In deciding this case adversely to the 
opinion in the lower court, the Supreme Court reviewed a 
number of cases, both American and English, in which it is 
reafiirmed that the use of that which is old, to a different use 
or purpose, is not patentable, unless something new is pro- 
duced ; as in Crane +. Price, where the use of anthracite coal 
instead of bituminous coal was held patentable, because “a 
new metal or COMpPOSHION of watler was produced.” And sO 
in Smith ». Goodyear Dental. Vuleanite Co., the patent was 
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upheld beeause “a new product was the result, differing from 


all that had preceded Ry 
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While in the English case of Harwood v. Great Northern 
Railway Co., cited by the court in the above case, which 
was a suit upon a patent for railway rail-fishes having a 
longitudinal groove to receive the heads of the bolts, the 
patent was upheld in the lower court, and affirmed by the 
Court of Queen’s Bench; yet this decision was unanimously 
reversed in the Exchequer Chamber, and such reversal was 
affirmed in the House of Lords, upon the ground that as 
channelled iron was not new, it could not be patentable to 
combine the same with railway rails, yet it was obvious that, 
as stated in the patents, the sinking of the bolt-heads in the 
channel not only held the bolt from turning (as in the for- 
‘avoided the danger of 
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mer use of channelled iron), bat it 
the flanges of the wheels of the carriages striking against the 
heads.” 

If the combination of a pivoted truck frame, having a 
swinging bolster, with the rigid driving-wheels of a locomo- 
tive, was not patentable, by reason of its obviousness, after 
such truck frame and bolster had been used at both ends of 
cars, how can a patent be sustained for putting one old and 
well-known kind of teeth in the same position that other 
teeth have been long used in for the same purpose, when the 
product is the same as when the teeth were used in the 
earlier manner? 

So in Stimpson v. Woodman. 6 Wall., 117, it was held 
that, in view of the fact that a “ petbled” roller had been 
used by hand, to compress, smooth, and figure or ornament 
leather, and a smooth roller had been used in a machine to 
compress and smooth leather, that there was no invention in 
combining the pebbled roller with the machine. 

In Double Pointed Tack Co. v. The Two Rivers Manuf. 
Co., 109 U. S. Rep., 117, Supreme Court; the second 
claim was for the combination of the double-pointed tack 
(a staple, in fact) and a washer placed upon the upper arm 
of the tack between the wooden vessel and the bail. And 
the Supreme Court held that this was not a patentable 
combination, as the washer performed the same duty that 
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it would with any other tack or staple. In view of this 
decision, how can it be claimed that there is any patentable 
combination between complainants’ hub and the teeth? The 
hub is old, and so are the teeth: and when brought 
together, each performs the same office that it did before ; 
the teeth cut the leather and produce an old effect; and the 
hub revolves, just as it had before done, and just as the 


hubs of all rotary cutters revolve. 


Stephenson v. Brooklyn Cross Town Railway Co., 31 
(). Gi., 263, was a suit upon three patents, one of which was 
for the combination of signal-cords at the sides of the car 
overhead, a bell at the front platform for each cord, and 
pull-cords depending from the overhead cords so as to be 
in easy reach of the seated passengers. It was old to 
have pendent cords from a central overhead signal-cord ; 
and it was old to have side signal-cords; but it was 
new to combine the overhead side cords with pendent 
cords ; but the Supreme Court held it not a patentable com- 
bination. Another of the patents in issue was for the 
combination of the car-hood, over the front platform, a 
elazed opening in the front and rear doors, and a mirror 
arranged in the hood at such an angle that the driver, 
without turning his head or negleting the horses, could see 
the interior of the car and the rear platform; a very useful 
contrivance, but the court held the patent void for want: of 
novelty ; it was obvious, and not invention. 

In Vinton v. Hamilton, 104 U.S. Rep.. 485, cited approv- 
ingly by the Supreme Court in Thompson ef al. v. Boissetier 
et al., 3L O. G., 377, it was held that “a cupola furnace 
heing old, and a cinder notch being old, and the use of a ciniler 
notch to draw off cinders from a blast furnace being old, and 
the cinder notch in drawing off the cinder from a cupola fur- 
nace performing the same function ps in the blast furnace, -the 
application of the cinder notch to the cupola furnace would 
occur to any practical man, and that there was nothing patent- 
able in such application.” So in this case, the teeth of ‘the 
hand tools were old, a hub surrounded by sole trimming 
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teeth was old, the teeth of the hand tools performed the 
same office and produced the same result when placed 
around a hub as when used by hand, hence their use with 
the hub was obvious. And in Hall » MeNeale, 107 U. S. 
Rep., 90, also cited by Judge Blatchford, in Thompson e¢ al. 
v. Boisselier, it was held that a cored conical bolt in a safe, 
with a screw thread on it, having existed before, and also a 
solid conical bolt, it was no invention to add the screw 
thread to the solid conical bolt; yet it was as much inven- 
tion as to substitute the teeth of the hand-plane for other 
teeth that had long been in common use on a rotary hub. 


And in Morris v. MeMillan, 112 U. S. Rep., 244, the 
Supreme Court held tlfat it was not new to combine a hoist- 
ing-engine with a capstan, the two being connected together 
by gears and shafting, because an engine had been so con- 
nected with a windlass; and although the barrel of one was 
vertical and the other horizontal, yet there was no novelty. 


In Blake v. The City and County of San Francisco, 31 O., 
G. 380, the Supreme Court held that there was no novelty in 
combining a relief-valve with the water-hose of a fire-engine, 
in view of the use of such valve on steam-boilers. 


In Hailes v. Van Wormer, 20 Wall., 353, 111 U. S., 604, 
now fortitied and reénforced by repeated reaftirmations, it 
was held that taking a fire-pot from one stove, a flue from 
another, and a coal reservoir from the third, and putting 
them together in a new stove, was not patentable, where 
ach performed the same duty as before. 

In Thompson ef a/. v. Boisselier ef a/., 31 O. G., 377, the 
Supreme Court discussed the question, whether invention, as 
required by the Constitution and the patent law, was proved 
by the fact that the thing patented was both new and useful ; 
and the Court held, “ ¢# is not enough that a thing shall be new 
in the sense that in the shape or form in which it is produced 
it shall not have been before known, and that it shall be use- 
ful, but it must under the Constitution and the statute amount 
to an invention or discovery.” 


Ce Ee a el Re nay ta AR a 
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Thus the Supreme Court asserts the rule that a thing may ' 
be both new in form, and useful, and yet not be patentable. 
Hence, while a thing must be new and useful, to be’ patent- 
able, it does not follow that because it is new and useful, it 
is patentable, : 

In Brady v. Atlantic Works, 107 U. S., 192, 23 O. G., 
1333, the Supreme Court held that it was not new to com- 
bine, in a vessel, with the propelling screw, a modified’ screw, 
called a mud-fan, arranged at the forward end of the vessel, 
because vessels had been moved stern first to stir up mud- 
banks by the rotary action of their propelling screw; the 
court asserting that it would oceur to any one to place the 
mud-disturbing screw at the other (or forward) end, of the 
vessel. So we assert that it would occur to any one, and 
did oceur to Leavitt and Noble, that “turning over” the 
teeth in Corthell’s cutter would be Brown & Sharpe’s cutter, 
or Orcutt’s cutter. And the change of position of the mud- 
fun from the stern of a vessel, and applying other screws at 
the stern for propulsion, was more nearly an invention than 
to turn Corthell’s cutter teeth to the position shown in 
Brown & Sharpe’s cutter. 

i 

In Harrison v. Grand Street Railway Co., 107 U. S., 649, 
the court held that putting an additional pane of gdass in 
the fure-box opposite to that next the driver, so that the 
passenger can see the interior of the fare-box, was not pat- 
entable. So, too, “combining the fare-box, the head-light of 
the car and the reflector, are the elements of the combination 
claimed for lighting the interior of the fare-box at night, and 
it is void; as itis simply making in the top of the fare-box 
an aperture, through which the rays of the head-light are 
turned by means of the reflector.” ! 

And in Smith x. Nichols, 21 Wall., 112, the Supreme 
Court laid down the rule, that “a@ mere carrying forward, or 
a new or more extended application of the original thouaht, a 
change only in form, proportions, or degree, the substitution 
of equivalents, doing substantially the same thing in the same 
way, by substantially the same means, with betler résults, is 
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not such invention as will sustain the patent.” Complainants 
have not even put a new form on Brown’s cutter, but an old 
one, Dunham’s. They have adopted an equivalent means of 
using Dunham’s cutter by substituting the old system of 
rotation for that of reciprocation. . 


In Gardner, vs. Hertz, 118 U.S., p. 193. 


The Supreme Court, referring with approval to a then 
recent case, suid: The specified patented combination did 
not before exist, but it existed with the exception of two 
pieces of mechanism, and their use was for the purpose of 
doing what they did in the combination was well known, 
and it was held that the alleged combination might have 
been made by an intelligent mechanical workman with no 
other instruction than that contained in a prior patent to the 
same inventor, und that there was no novelty in the com- 
bination sufficient to constitute a patent. In regard to 
another branch of the case it appeared that taking two 
prior separate inventions together, every element in the 
patent in question was to be found in one or the other of 
those inventions, and it was held that the combination of the 
two pricr inventions did not require an exercise of such an 
amount of ingenuity as to entitle it to the protection of an 
exclusive grant. ‘So here, every feature embodied in com- 
plainants’ cutter is found in either the old Brown cutter, or 
the still older hand-plane ; and when brought together they 
but trim a shoe in an old and well-known manner by rotary 
motion, and the product is identical with that of the 
hand-plane. 


In Gardner v. Herz, 118 U.S., 180. Improve- 
ment in chair-seuts. 


The alleged invention was for a new article of manu- 
facture, consisting of a chair-seat made of laminz of wood 
glued together, with the grains in one layer crossing those 
of the next, concave on the upper surface, convex on the 
lower surface, and perforated. 


6 ; 


Veneers with the grains of the successive layers crossed 


and cemented together were old. 

Perforated chair-seats of metal and gutta-percha were old. 

Shaping the material, when pliable, in a matrix or former, 
was old. : 

The court said, - 

(p. 189) “Gardner merely applied a process that was old 
to a material that was old to obtain an old form; and, con- 
sidered as a combination, it is hardly possible to believe that 
the perforations or the concavity performed any new func- 
tions in the Gardner seat. 

” An ingenions feature has been presented to the effect that 
the perforations and concavity coéperate in Gardner’s seat 
to prevent warping and curling of the material used.. 

“If this is true, the same elements were combined. in the 
Baillie chair-back, and performed there the same functions, 
etc, 7 

“It may be that the Gardner seat is mechanically 4 better 
seat than any which preceded it; but his improvement is 


not a patentable one.” 


Miller v. Foree, 116 U.S. 22. Finishing tobacco plugs. 

The alleged invention was for impressing letters or marks 
upon the plugs of tobacco during the process of manufac- 
ture. 

It was found that impressions of letters and figures’ had for 
a long period been made by compression upon plastic sub- 
stances, such as cakes of soap and chocolate, bars of lead, 
balls of butter, sealing-wax, and the leather covers of books. 

The court held that there was no invention in this, and 
stated that the ruling already made in Penn. R.R. Co. v 
Locomotive Truck Co. 110 U.S., 490, applied in this case ; 
viz.,—— : 

“The application of an old process or machine ta a sim- 
ilar or analagous subject, with no change in the manner of 
applying it, and no result substanially distinct in its, nature, 
will not sustain a patent, even if the new form of result has 


not been before contemplated.” 
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Hollister v. Benedict. Revenue Stamp. 


In this case the court found that the thing claimed was 
new and very useful, yet it was held not to be such an im- 
provement as was entitled to be regarded in the patent law 
as an invention. 


Reckendorfer v. Faber, 92 U. S., p. 347. 


The court held that where, as in this case, a patent is for 
an alleged combination of old elements, and the product is 
also old, it is the duty of the complainant to prove that 
some one of the elements of the combination does perform 
a new function, not merely to be more useful than before, 
but perform a function which it never befere performed. 
This bounden duty of complainants has been utterly ignored 
and neglected in this suit. 


In the case of Pickering v. McCullough (104 U. S., 310), 
crucible machine, the complainant was assumed by the 
Supreme Court to have been the first to combine, in a cru- 
cible moulding machine, an external-forming mould and an 
internal-conforming rib, by which a greatly improved cruci- 
ble was produced; such rib being so arranged as to be 
withdrawn from a crucible having a contracted opening at 
the top. Yet the court held that it was net a patentable 
combination, in view of the fact that the external mould had 
been before employed, the potter shaping the interior of 
the crucible with his hand, by forcing the material against 
the revolving mould; and the interior rib had before been 
employed, the potter using his hand to shape the exterior 
of the crucible, while the rib formed its interior. 

In Heald v. Rice, 104 U. S., p. 737, the claim of the 
patent was for a combination of a straw-feeding attachment, 
with a return-flue boiler. It was admitted that the combi- 
nation of the straw-feeding attachment with a fire-box boiler 
was old, and was shown in a patent to one Morey. It was 
also admitted that the return-flue boiler was old. And it 
was shown that the attachment was worthless when used 


with a fire-box boiler. 
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In the opinion holding this patent invalid Mr. Justice 
Matthew suys (p. 196):— : 

"The application of it (the straw-feeding attachment 
of the Morey patent) “to the return-flue boilers, although 
these were not actually known to the inventor, is merely a 
new and analogous use of an old device, operating in the 
very manner intended by its inventor, and the use of which, 
in the new application involved no invention, and could not 
therefore be the subject of a patent.” 

Now, this case and this language applies exactly, we say, 
to the use of the old hand-plane teeth in the Oreutt cutter. 

In Tucker v. Spalding, supra, the patent in question was 
for a combination of a circular disk with removablé saw- 
teeth. The defendants showed a prior combination of a 
circular disk with removable cutters for use in eutting 
tongues, grooves, and mortises. These cutters were attached 
to the circular disk in a different manner than were the saw 
teeth of the patent sued on. In the opinion Mr. Justice 
Miller says (p. 455): “If what it (the prior structure) 
actually did is in its nature the same as sawing, and its 
structure and action suggested to the mind of an ordinary 
skilful mechanic this dowb/e use to which it could be adapted 
without material change, then such adaptation is not inven- 
tion, and is not patentable.” | ' 

It would be difficult even to imagine a case more exactly 
identical with the present one than that last above referred 
to. 

The principles enunciated, and the rules laid down ‘in these 
decisions, have been so invariably followed by all the Fed- P 
eral courts of the country, that it would be of no practical 
use to attempt to cite the long list of even the more promi- 
nent suits that have been passed upon in accordance with the 
principles laid down in Hailes vs. Van Wormer, and other 
pioneer cases, which founded the salutary doctrine of combi- 
nations in a strictly legal sense, as contrasted with mere ag- 
gregations or selections of what was old, without new 
function or result. 

In conclusion, it may be said that complainants’ patent 1s 


vv 
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fatally defective, in that Orcutt failed to comply with the 
constitutional requirement of paying to the public the con- 
sideration of an invention, upon which every valid patent 
must be based. For it is obvious, from a careful scrutiny of 
the decisions of the Supreme Court, that year by year the 
measure or scope of invention required, as the basis of a 
valid patent, is being enlarged and extended; and the just 
and obvious reason resides in the fact that the widened, 
deepened, and universally diffused knowledge of the arts 
renders a higher standard of improvement requisite to entitle 
the applicant to a patent; it is but applying the just rule, 
that “of him to whom much ix given much will be required.” 
This doctrine has been so forcibly and unanswerably enunci- 
ated by this court in the cases above quoted, as to require no 
further citations. 

Further, that Orcutt has produced no new result or prod- 
uct ; nothing new in the velocity of cutters for this purpose ; 
nothing new in the manner of presenting the shoe to the 
cutter: nothing new in sharpening the cutter; no new style 
of sole edge ; no new method of trimming soles; no part of 
the sole is trimmed by a rotary cutter that was not trimmed 
by rotary cutters before; that Orcutt’s cutter has nothing 
new in the rake of the teeth ; nothing new in the clearance of 
the teeth ; that complainants do not even attempt to deny 
that two of the old Colt’s armory cutters are not only Brown 
cutters, but are of the proper form to trim old and well- 
known styles of sole edges ; and defendants bring overwhelm- 
ing proof that those cutters trim soles well. | 

That complainants admit that the rand lip in Oreutt’s cut- 
ter was anticipated by the Tayman patent, and they fail to 
show how that part of their cutter and patent can perish for 
want of novelty, and the other parts survive. 

That, as stated by Andrén, Brown’s patent was not for 
any style or peripheral configuration of cutter ; hence Brown 
had the legal right to make his cutter in every known form 
without let or hindrance from any subsidiary patent ; and the 
form claimed in claim 2 was okl when Oreutt was born ; while 
in claim 1, all forms of sole edges are included; hence it 
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would follow, if this puatenl Wiis sustained, that Brown him- 
self, if ving, could not lawfully make his own cutter in Any 
form of sole edge without being liable as an infringer. 
While. on the other hand. Dunham and the earlier in- 
ventors of the hana tools, who had the clearest legal right to 
use their cutters in every known method or way of trimming 
in Which trimming cutters are used, would, by the upholding 
of this patent, be rendered infringers if they employed their 
cutters lim. rotary litaty, whieh, is Andren states, Is burt an 
neoreontion of duplication of the hand tools, Such it result 


would be oa direct violation of a lone-settled rule of the 


courts, which holds that an inventor of a thing Is entitled to, 


CMP the sume mn eve ry known Wily 5 and the employment 
anf sank trimming cutters in) it rotary hub foes back to 1853. 
Henee. te uphold Oreutts cutter would be to debar .Dun- 
ham. Divelow, and all other early inventors of the cutters:made 
TT ipserel Ivy them, from sine the old hand-plane teeth, in 

way well known in the sole-trimming art, more than a 
wore of vears before Orcutt’s allewed invention. 


We repeat, that complainants’ patent ts invalid, — 


bist Because it does not. in view of the then state of 


it. mvolve a patentable mvention. 
Second Because Oreutt was not the original and first 


nventor of what ts clammed in the patent. 


lhird. DBeceause Orventt never applied, in due form of 


law, for a patent for what ts claimed in the patent in suit. 


Fourth. Vecause, even though no other obstacle stood in 


the way, Oreutt's patent ix invalid by reason of the issue of 


hix patent of IS87!, showing all that Is now claimed ‘in the 
patent in suit, but which, at the date of said patent of 187%, 
was not claimed anvwhere, ) 
Respecttully submitted, 
T. W. PORTER, 
Of Counsel. 
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ROBERTSON VS. OELSCHLAEGER=OELSCHLAEGER VS. ROBERTSON. I 


1 UNITED STATES OF AMERICA, sx? 


The President of the United States to the judges of the cireuit court of 
the United States for the southern district of New York, greeting: 


Because in the records and proceedings, and also in the rendition of the 
judgment of a plea which is in the said circuit court before vou, between 
Oswald Odclschlaeger, plaintiff, and William HL. Robertson, defendant, a 
manifest error hath happened to the great damage of the said William H, 
Robertson, as by his complaint appears, we being willing that the error, 
if any hath been, should be duly corrected, and full and speedy justice 
done to the party aforesaid in this behalf, do command vou, if judgment 
be therein given, that under vour seal, distinetly and openly, vou send the 
record and proceedings aforesaid, with all things concerning the same, to 
the Supreme Court of the United States, together with this writ, so that 
vou may have the same at Washington on the second Monday of October, 
eighteen hundred and elghtv-seven, in the said Supreme Court, to be then 
and there held, that the record and pr reves edings aforesaid bemy Inspected, 
the said Supreme Court may cause further to be done thereon to correct 
that error what of right and aecording to the laws and customs of the 
[nited States should be done. 

Witness the honorable Morrison R. Waite, Chiet-Justice of the said 
Supreme ( ‘court, the ith THA of June. in) the vear of our Lord One thousand 
eight hundred and eightv-seven. 

Pimoruy GiRIFFITH, 
(Terk. 
The foregoing writ Is hereby allowed. 


Ww. J. WALLACE. 


2 (Indorsed :) 9677. U.S. Supreme Court. Wilham HH. Rob- 
ertsaon, plait? in error, era pst ( ewalad ( el<chlacever, defendant in 

error. Writ of error. Stephen A. Walker, attorney for plaintiff in error. 

De service of a copy of the within writ of error is hereby admitted this 7 

dav of June, ISS87. Charles Curie, attorney for det ’t tn error, 

Sel titi) Lee Ll’. ‘S erreuit court, duane i. [SS, , Pimeothy (iriflith, clerk. 


[ NITED STATES OF AMERICA, 
Southern District of New York. xs: 
|, Timothy Griffith, clerk of the circuit court of the United States of 
Amerien for the southern district of New York, in the second 
3 eireuit. by virtue of the foregoing writ of error, and in obedience 
thereto, do hi reby certify that the following pages, numbered from 
tour te fiftw-eight inclusive, contain a true and complete transeript of the 
record ene proceedings liad it) =d court in thie (im ot William H. Rob- 
ertson, plaintifl in error, against Oswald (‘elschlaewer, defendant in error, 
as the same remain of record and on file in said offtee. | 
In testimony whereof, | have caused the seal of the <aid court to be 
hereunto atlixed, at the city of New York, in the southern distriet of New 
York, in the second ecirenit, this twelfth dav or August, in the year of 
our Lord one thousand eight hundred and eighty-seven, and of the 
Independence of the United States the one hundred and twelfth. 
Timorny Grirrityu, Clerk, 
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‘~*~ 7 \e ] 
~ try qn? | Ni \\ \ wk 
‘ rive } 
if ’ 1 ! } 

' | 7 if) r tiv comphannt ith this action, ane 

tive plaintift s iPteerimes within twenty 

ptrpeetim, ev ye okt T th dias ‘vf Service, 

to appear or answer, judgment will be taken 

Tt af APOTICVITIICE iti thy complaint, 
\ wr 
CMAs. CUR 
Plaimtin Alf ney 
‘ij \ i4 7 ge Place, New York City. 
| \ | N.Y. superior court. Oswald Odel- 
o<t William Uf. Rebs rtson, detemdant. 
= i 4 os , , } | | THu vé LP levee. Ni ‘4 York t ity. 
T mitted this Ist day of Ap'l, 1885. 
\ ninwarance and demand 
é 
\ \ peer mr conirt, 
: -— 2 } 


| i retained by an appear us nttor- 


} ' ! Titi 
wit in this aetion, and demand service of a ball of pear 
’ ' etifl « elarm her iiP tnd ! Crp of thy cert ppolcunnat and 
eTpeth Ulpeote me, at rs office in the United “titles court 
ling in the eitv of New York. 
) . 
Mie Reoor, 
fn Slates Afforney Attorney for [ey ndant, 
Ix 
. 


t N.Y. superior court. Oswald Oh lsehlaever vs. 
Williom PL Rebertson. Notice of appearance. Elihu Root, United 
To C. Curie, plaintitf’s attor- 


rnev, attornev tot at fendant. 


ROBERTSON VS. OELSCHLAEGER—OELSCHLAEGER VS. ROBERTSON. 3 
~ Complaint. 
Circuit court of the United States for the southern district of New York. 


QOWALD QOERDLSCHLAEGER, PLAINTIFF, } 
against 
Wittiam H. Roperrson, DEFENDANT. | 


Piaintil? complains : 

Ist. That defendant was, during the time hereinafter named, collector 
of customs of the United States at the port of New York. 

2d. ‘That plaintiff was, during said times, in trade, under the firm name 
of Oclschlaeger Bros., and, as such, duly imported and entered at the port 
of New York the goods described in the bill of particulars annexed. 

Sd. The defendant, as such collector, exacted from plaintiff as and for 
duties thereon, and plaintiff 1 order to obtain said goods wis compelled 
to pay and did pay, the sum of four hundred & ninety (46 dollars in ex- 
cess of the atiount required by law. 

4th. That plaintit? filed with said defendant due and timely protests, 
In writing, upon each entry of said goods against his decision exacting 
such duty, setting forth distinetly and specifically the grounds of objection 
thereto, and also as above stated, 

Sth. That plaintiff made due and timely appeals in each case to the 
Secretary of the Treasury, who has affirmed the decision of defendant as 
to certain of said entries, and as to the rest of said entries has neglected to 
answer said appeals, and more than, ninety days had elapsed since said un- 
answered appeals when this action was commenced, 

6th. Phat the bill of particulars, hereto annexed, states for each impor- 
tation separately the date of entry at the custom house, of the payment of 
duty in excess, of the filing ot the said protests, of the appeal to the See- 
retary of the Treasury, and of bis decision thereon, together with the other 
particulars required by law, and is made a part hereof, 

ith. That said sum, so exacted, as aforesaid, has never been repaid to 
plaintiff, and is still due and owing to him. 

Wherefore, plaintiff demands judgment against defendant for four hun- 
dred & ninety 4%, dollars, with interest on the several sums named in the 
bill of particulars, from the several dates of payment as appear thereby, 
together with the costs and disbursements of this action, 

CHaAs. CURIE, 
Attorney for Plammtit. 


4 ' Indorsed 27 UOHG4, i. s. crreuit eourt. ( dewald ( elschlaeger, 

plaintiff, against William Hl. Robertson, defendant. Complaint. 
Chas. Curie, plaintiff ’s attorney, 44. Exchange Place, New York City. 
Due service of a copy hereof admitted, this 13th day of May, 1885, Elihu 
Root, UL. S. attorney, att’y for deft. 
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thee that this aetionm os brouelit tt recover duties 
endant as collector ef customs at the pron ‘yt 
thy 1) antitl < bill of particulars, 

(HAs. CURIE, 
lf eu, ANT ge Place, New York ¢ ity. 


teal this 15 clav of Mav, ‘1S885., 3 
Mist Roar, 


Lh fevietanl x thflorne uM. 


(othe United States of Amertea to the judges of 
net Bar P e cif . ¥ \ York, ereeting : 


~ betne desirous that our erreuit court of thr 
feor tlhe mevtart tae rh clistriet of Ni \\ York. in the 
ehall be eertified of a certain cnuse. commenced 


-- William Tl Rebertson. detendantcby Oswald 


tho therefore command vou that the records ancl 


(sities VOU clistinetls anna openls ~end ‘to the =id 
of New York. on the 23d dav of Apinl, ISS. as 
same are remaining before vou, by whatever names 


« ealled therein. together with this writ, that our 
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said court may cause to be further done the reupon what of right ought to 
be done. 

Witness, Morrison R, Waite, esquire, Chief-Justice of the Supreme 
Court of the United States, the 18th day of April, in the vear one thou- 
sand eight hundred and eighty-five. 

Timoruy GRiFFITH, 


Clerk. 
Ernie Roor, 
United States Atfforney, Attorney jor Defe ndant. 
13 | have this day personally served LEP Ons the clerk of the ___ -_- 


court of the = New 1Ork. 2 duplicate of the within writ, at 
the same time showing the original. 


a7. \ Marshal. 


Dated «=——-———-, 188 

(Indorsed:) 9677. U.S. cireuit court. O. Ocelsehlaeger versus Will- 
iam H. Robertson. Certiorari.. Elihu Root, United States attorney, at- 
torney for defendant: 
To C. CURIE. Ost., 

Pins Aty: 

Take notice that the within is a copy of a certiorari this dav issued out 

of the eireuit court of the United States for the southern distriet of New 


York. New York, Ap] 18, 1885. 


Y’rs, 
Kiinte Roor, 
U/. Ss. Attorney, Att'y for Dept. 
]4 (‘ireuit eourt of the l nited “tat for the southern clistrict of New 
York. 
OSWALD ORLSCHLAGER ) 


/ 


WituraM H. Ropertsox, conLecror, «ec. J 


The detendant answers to the complaint as follows : 

I. He denies that the true duty or that the true and lawful rate of duty 
on the goods referred to in the complaint was as stated in the complaint, 
and he denies that the plaintiff was compelled to pay or did pay defend- 
ant as collector or otherwise the sum = stated in the complaint or any sum 
in excess of the amount required by law as duties upon the said goods, or 
that any sum of money unauthorized by law was exacted as duties on said 
ror uds or otherwise. 

Il. He denies that the plaintiff filed with defendant any protest 
15 or protests in writing in which the grounds of objection to this exae- 
tion of duties on said goods were distinetly and specifically stated, 

[11. He denies that the sum stated in the complaint or any sum is now 
due and owing to the plaintiff. ; 

IV. He denies that he has any knowledge or information sufficient to 
form a belief as to whether the goods alleged in the complaint to have 
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. | time - therem mentioned were in fact such goods as 


the said complaint, 
uswertng, defendant alleges that all) moneys re- 


laintifl in respect of the importations in the ecom- 


from the p 
lite | been made, were demanded of plaintii? and were by 
i tra paid to him in his capacity as collector of cus- 
itor duties due the United States on imported mer- 
forthwith before the commencement of this 

eipt by defendant of any protest or objection on 
Ppanvlover by defendant in his offietal capacity 


tral State. ard placed bevoud his control, 
n-wertlhg., det ndant alleges that all Hone vs received 
1 in respect of the importations in the complaint 
made were sums due from plaintiff to.the United 
nding to the rate of duty Lin posed by haw Upon articles 
ported by plaintiff and assessed with duty, and no other 
iv assessed and ascertained and liquidated ac- 
apes plaintiff's enurs thereof were collected or re- 
lefendant from the plamerf, 
lefendant demands judgment that the complaint be 


Wintiau DorsHEIMER. 
lnited States Attorney, Attor.ey for the Degendant. 
| T eourt. southern district of New’ York. O. 
\\ my EL Robertson. collector, &e. Answer. William 
“"Triftees cotta nev, attorney for defendant. 


(the crremt court of the lL nited States of Amer- 
distriet of New York, in the seeond cireuit, 
- eerrt Tenens in) the city oft New York on I ri- 
December, in the vear of our Lord one thousand 
pani fite 
Hlowt TL. Wheeler, sitting as cireuit judge. 


ht } 


the jurors sworn in it are called and sever- 

John P. Clarke, esq. asst U.S. att'y, moves 
to find a verdict for the defendant. 

ption taken. Mr. Clarke sums tip the case on 


» the ease on the part of plaintiff, 

tine’ a verdiet tor the plaimtitl as to Exe 

16. 18. 20, 21, 22. 24. 25, 26, BW, 32, 33, &@, 
rection of the court thev find a verdict for the 

mem. 1. 1A. & 35. 38 86. 38. BD. 2). Zoe Bae Bn Dee 


- ~/i\ reer all. 
¢ 


<p & 


a ae 
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19 The court directs the jury to find a verdict for the defendant as 
to Exhibits Nos. 2,3, 10, 12, 14, 17, 19, 27, 28, 29, 31, 34, 35, 36, 
37, 38, 39, 41, 42, 44, and so say they all. 

The jury say that by direction of the court they find a verdict for the 
defendant as to Exhibits Nos. 2, 3, 10, 12, 14, 17, 19, 27, 28, 29, 51, 34, 
55, 36, 37, 38, 39, 41, 42, 44, and so say they all. 

Counsel for the respective parties consenting in open court, it 1s 

Ordered, That this action be, and the same hereby is, discontinued to 
Exhibit Nos, 23. 

Charge is given by the court to the jury as to Exhibits Nos. 5,6, 7, 8, 13. 

The jury retire in charge of an officer duly qualified to attend chem, 
and on their return say that they find a verdict for the plaintiff as to Ex- 
hibits Nos, yO, and S, anda verdict for the defendant as to Exhibits Nos. 
7, 9,and 13, and so sav they all. 

On motion of counsel for defendant it is ordered that a certificate of 
probable cause be entered herein. It is further ordered that plaintiff and 
defendant cach have a stay of sixty days on said verdict. 

Timorny Grirrira, 
(Verk. 


20) United States eireuit court for the southern district of New York. 
N.S. 9677.) (‘csrom-Hovuse, New York, 


(vllector’s Office, June 1, 1887. 


(), OBLScHLAGER 
e - Verdiet dated Jan. 2, 1886. 


W. I. Ropertson. | 


Sir: The adjustment in the above case is as follows: 


Amount overpaid ...... sicak heen ankeus (sé beeeunel (cbs dceeee soeeuenuas S205, 00 
[nterest i OSS COC OSS SCOSS SCHKOSE CS OEES OOOO OOSCOOE 17. 65 


S220. 65 
Respeettully, 
1). \PAGon E. 
(C. 3.) ( ollector. 


To the United States District Attorney jor the Southern District of New 
bork. 

(Endorsed:) No. 93. Collector, &e., for the district of New York. 
LS;. Reports adjustment of case of, 


21 UL. S.cirenit court, southern district of New York. 


OSWALD OELSCHLAGER } 
r, Judgment. 
Winniam H. Roperrson, } 


96707 


Mad. 


The above-entitled cause having been brought vou for trial before the 
Hon. Hoyt H. Wheeler, sitting as a judge of this court and a jury, anda 
verdict having thereafter been rendered for the plaintiff subject to adjust- 


os ast 
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od the <ame having thereafter been dulv ad- 
mdred and twenty dollars and) sixty-five cents 
thereafter been taxed in the surh of forty-six 


‘ ; Currie. 


’ 


attorney for the plaintiff, it is 
ve jodement owaimst the defendant here- 
lredand twenty dollars and sixty-five cents 


. um of forts “1x dollars and eighty- 
2 lithe sum of two hundred and <IXtv- 
so md that the plamtitf have execution 
June. PSS,, 
AonNn A. SHLELDSs, 
De prt y (Verk. 
seit t. southern distriet df New York. 
Hl. Rebertson. Judgment roll. Charles 
Exchange Place. N.Y. Citv..U. S. cireuit 
| (sriflith, clerk, 
trict of New York 
i 
- ws rd 
} 
the tenth dav of December, 
i lefore the bomeorablh Hlovet 
| | a FE for the distrnet of Ver- 
gE eourt, amd aopors duly 
Janes TL. Stelbluns. or. whe. 
lenny l consulting ' hemiist : 
irs red cottys phivstes hoor 
I] rel € niver-tt TUM 
Peertin. corned that prce then te 
\ Yor Plhiat trom: TSab tee the 
doin the study of what ts 
' Sraptestis topritpeties, tonne ‘dur- 
- sree ba triineit- tisend 1 
it tents 
ment wi vas marked Exhibit Ne. 1, 
temtifeal that this was a Dibee kik 
sata aol it kites whieh unre Ne 
vere Variotis Te roSscopes ; that thes 
, 0 the lenses. and the number of lenses 
ral », | doe sbeconntel pine tyre to leon competna 
) ’ f evoritaitie & lenis with ani oljnect-ulass (eolli- 
‘LL | r «fl nos arranged ina certam evetem, and al<o an eve- 


aor’ yr! “| The y' th 


lenses clearer to the eve, The 
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witness further testified that this was neither the highest nor the lowest 
kind of microscope ; but that he would term it a medium microscope ; that 
it was fitted for practical use in the investigation of small objects; that seien- 
tists usually use the highest power of microscope in pursuing scientific 
Investigations, although it is not absolutely necessary ; that depended upon 
the objects which they were examining ; that they don’t always use the 
highest ; frequently a low power is more desirable; that the best-made 
microscopes are usually are usval/y supplied with a variety of lenses, so 
that a person making an investigation can substitute a lower power lense if 
he chooses. That he should judge this exhibit (No. 1) is a combination 
of three lenses, and is undoubtedly adapted for high powers or low powers, 
a= one may desire, By unscrewing the lens One pear Is removed, and the 
power is thus deereased ; it can be unserewed twice, and by that means 

vou can get a very lower power object-glass ; by serewing the lens 
25 out again vou get a higher power; but vou could not tell by the 

looks of it what the exact power was. If he was using a low 
power he would havea much greater surtace of vision at one time than he 
would with the highest. Ata ve ry high power he would only be able to 
seca minute portion of the object; the reason of that being that the ob- 
ject Is magnified so much that ‘haf only a part of itcan be seen at a time ; 
while the lower power, not magnifving so much, takes in a larger field at 
cree, 

The box containing this microscope contains other parts. That is a 
sort of trough for examining fluids or water. Tris little cap covers it up 
and keeps the water In position and spreads it out and gives it an even 
laver; water or anv other fluid. This is a usual accompaniment of the 
inicrosecope.  “Phis is another adjunet of the microscope commonly called 
a“ bull’s-eve” lens. When an opaque object is being examined from a 
light in the mirror it throws the light up through, and can be used tor 
obtaining inl oblique iH limination, Microscopists have eceaslon to use 
hand-lenses, “That is a single lens where they make the foeus without any 
Pepe bata r\ - sped it Is ith celjunet of mieroscopes ised, net only my micro- 
scopists, but chemists and physicians in general, 

exhibits No. F are mleroscople slides for exhibit No. l. 

Being handed another article, marked Exhibit No. 2a magnifving glass 

~t in-a brass frame above a slot, the witness testified that that was 
2h a stall microscope, or magnifving glass, commonly used in the ex- 

amination of textile fabries, but which ean be used for examining 
a number of things besides. Applied to elothing, it tells how many 
threads there are to a certain surface; that is usually adjusted particularly 
for measuring cloth, but it is used for a great many other purposes. It 
is ustially adjusted to cover half an inch or a quarter of a square inch ; 
and he has used it himself for other purposes than measuring cloth, It ts 
used by botanists for examining leaves to ascertain how various phe- 
nomena appear within a given space. Botanists would use it for that 
particularily. They would merely use it, as he would understand, for ex- 
amining leaves, herbs, or anything of that kind. It was well adapted for 
that purpose, 

bs ny cross-examined, he testified that this article No. 2 was used by 
the silk-men and eotton-men in. trade, for determining the number of 
threads to the square ineh; and that, so far as he knew, he should say 
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| perme Tous by them thot the principal use for which it 


teal im that peculiar way, that is to sav, there being a mag- 


doa slot, wa ltée Phpeistire Th determine thie ifimber of 
rtain area of textile fabrie, the fabrn betuy placed nder the 
rhirestierti, direct computation could be made of the num- 

: | Tih pracal 


n another article, marked Exhibit No. 3. jewelers alass, 


tifald that that was a <mall PLOT ermenny or tinwally- 


class, used principally bv jewelers in the manuffeture of 

Tr wd pewell mo mera, dapted to fit into the eve . that 
ine i- ‘ lewd te use ther Tt ind. mt) Trae ly th if th \ «onlel reat 
hold the microscope by one band and use the other, so thev have 

tend can eatick itn the eve and work with both hands. It, 
for m mrniiving ariel ‘ Kaminine ho pptaraadon r. at oth r 


. Tt Wii- THU leet ann rps prtnvetpralls hy \ We r rs, 
aT wether article marked Exhibit Neo. 4. astronomien!s 


} | ffiit that Was a te LeSCOpy \\ hich, inoa eertam “C'Tise, 
We Stee L theat the teloseupn Wits itl optics | iiatriu- 

feet Lillia Terenet olpeets, as. for restsannee , stars, of anvihing of 
-t~ the eve in two wavs: first. in enlarging the angular 

: = prniivinng it: arn “comdly, by collecting amdedirecting 

the ove. that ix. directing a larger beam: of light to the 

hd be dome without it Phat telescopes are diffefently de- 

ming to the distance or use to whieh thev are to be prt, That 
beestortpead teperge partie TL irlv for exam ning =tar- ned heavenly 

mn astromomrent tel —a"enen That it) lit deseription of it 

pract y covered all instruments which are used for seeing 


|™ } xhitat N X 4 i» cut venent t hires feat loner, roentod ona 


rithed ‘ 
No. 5 in a tele <eenyM known as a fie lkl-uvlass: i! Is not es- 
meted? for astronomients PUTpOses ; its mnie use is for 
iy 4TosTiagpe’, boat Theol ¢ J Le ratty for heave Aly lendios, 
i | wal for some of the stars [t ix used to gratify a 
t ix used by seamen a great deal, and is of the general 
rrct nes articles marked kexhiabet No. ‘). ait withess 
<a double telescope or opera-glass or field-@lass, either 
ty thee scarey prirnet ple iis the larver te Lescunpn That 
iL ' lOow-powel lenses in it of achromatic ranee : that 


veteloon sneha wav as to bring two concave-plane- 
mented towether, and by that means to get a dargver field 
perity rl was essentially thi “ithe 2s in the larger te le - 

t this was net expecially udapotert for astronomiea: Purposes ; 
lon shipboard and on land for the same general purposes 

relel oleass is used. and that it was too large and heavy 


peerit-y iits- twas an out-door lass, lt was more. convenient 
t arrelied glass for certain PEP po rses, because if Was a 
wines bheeas if was sometimes carried ina protic, That both 


. ey hh were tse ror Vie wing objects at a shert distance, and 


a Bi — - pats + pyrite | POLE TE be ose ~~ ° 
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On being shown another article marked Exhibit No. 7, the witness 
testified that this was an opera-glass. That it was similar to the tele- 
scope, only smaller, with a lower grade of lenses. 
29 Taking Exhibits Nos. 4, 5, 6,and 7, the witness stated that there 
was apt to be a little difference in the lenses between each. The 
lower power telescopes have achromatic lenses in them ; that is to say, 
two or more plano-convex lenses joined together. That is done in order to 
obtain a larger and clearer field of vision tor short distances, while in the 
larger telescope there is apt to be a different series of lenses, either convex 
or coneave, and sometimes double convex. All these four samples are 
adapted to view objects at a distance, and No. 4 is especially adapted for 
astronomical observations, and is mounted for that purpose. It is 
mounted ona tripod with universal joints so it can be turned in any di- 
rection, so that the object to be observed can be kept in the field of vision, 
The planets are constantly moving, and therefore the telescope has to be 
adjusted to follow the motion of the heavenly bodies, and it is so arranged. 
No.5 ismore ofa hand instrument. It is not specially adapted for the 
examination of heavenly bodies, as the lenses are too weak for that: it 1s 
only used for a field-glass, or a glass for observing objects at a long dis- 
tance—objects in general, No. 6 isa double telescope for the same purpose, 
only the lenses are not so strong. No. 7 is essentially the same as No. 6 
In its construction, but with weaker lenses, and in point of fact is an opera- 
u lass, 
[In regard to Exhibit No. 8, magnifving glass on brass tripod, the wit- 
ness said that that was a low-power microscope or magnifying 
On) glass; that it was commonly used for examining grain and minerals 
and things of that sort, and it was also used by botanists and ento- 
mologists; that this lens was called the Coddington lens ; that as a chemist 
and scientist he has had occasion to use such a lens; that this Exhibit Ne, 
8, a magnifving glass mounted upon three legs, is used to examine the 
quality of grain; it magnifies the grain and shows up the defects if there 
are any, and is used for that purpose oy dealers in grain. They use that 
instrument in their business. , 

The witness testified that Exhibit No. 9, magnifving glass on handle, 
was a low-power microscope or magnifving glass, and that it was used for 
examining evervthing in general, That it was more particularly used for 
examining pictures, photographs, and things of that sort, and by experts 
in handwriting, That it was used by every one who desires a low-power 
MICTOSCOpE : used by microscopists in) vetting at their articles for exXamina- 
ation of the higher powers. That there was no peculiar philosophical 
purposes attained by that instrument ; that it was a low-power magnify- 
ing glass; that it was used often in every-day life, sometimes as a burn- 
ing glass; often used to gratify. curiosity. 

Exhibit No. 10 is a plano-convex lens used for a number of purposes. 
They are ased in the constraction of telescopes for observing heavenly 
bodies, and also for opera-glasses. They are also used in magie lan- 

terns. Two of them placed together constitute what is called a con- 
Ol denser, for the condensation of light. They are not in themselves 

a complete instrument, but are only a portion fitted for and to be 
used in these particular instruments. They are for no other purpose than 
to be used in such instruments. This is a four or five inch jens. 
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or eross-eved people, and this is a lens ground at an acute angle. If a 
person is very cross-eved he has tf weura lens of comparatively greater 
angle; the less cross-eved a person is, the less the angle of the lens. These 
are lenses of standard dimensions for the determining of what may be 
needed to correct the vision of any one who needs it. This is used by 
deulists in their profession for the purpose of finding out what the matter 
is with the patient’s eve, and to give them a basis of facts upon which they 
can base their treatment, and that is its sole use. It is a practical, heces- 
sary, every-day tool for an ocultst. 
Of Exhibit No. 15 is a stereopticon or magic lantern. The pecul- 
larity of the stereopticon consis s essentially of three parts: Its case, 
the box containing the light ; inside of it and in trout of the light ts a con- 
denser consisting of one or two convex lenses,or more; then at the end is 
the object glass, which modifies and projects the image of whatever ts ex- 
amined upon the sereen. In this case the light enters from behind and 
Is projected upon the sereen in front. This instrument is used for illus- 
trating lectures and instruction in colleges and universities, and for pro- 
jecting pictures of different subjects upon a wall. Tt is used in the ilus- 
tration of natural science. 

Exhibits No. 160 are stereopticon slides belonging to Exhibit No. 18. 
The magic lantern is very often used as a tov ; the smaller kinds are the 
more common kinds, “Phat is merely a question of price The question 
of bracete rial \\ hich enters inte th eonstruction of if Is it eonsideration. The 
principle of action is the samee The same picture which could be used 
in the tov could be used in the higher-priced ones ; and this instrument 
is used in the illustration of natural science, and is also a tey—a child’s 
ordipary magic lantern, 

Exhibit No. 17 is a dentist’. speculum for examining the inside of the 
mouth : it lias thraat =pecial lise for dentists ane The other. It Is a coneceave 
miuirror, and re Heets the raves of lielit threat -trike if. It Is i Hecessary tool 

fora dentist, and is used) for oo other purpose. 
‘oped box hibit No. IS is a Girenet battery ; that Is, an electric battery 
used for generating electricity. It consists of’ a positive carbon pole 
and a negative zine pole which is inside and is arranged to slide npand down 
when the battery is notinuse. Whenthe battery ts not in use the zine ts lifted 
up out of the solution, and that stops all farther action. When vou want 
to tse It again toe start the electricity vou press the zine down. A vacuum 
ix filled with bi- potassium dissolved with water and a little 
It ix an electrical apparatus, and hasone bad quality; that is, becoming 
polarized ina very short time. In other words, the zine pole becomes 
coated with little particles of livelrege iP ane threat per vents all further aetion 
in the oxidizing solution ana and SLOP it. The battery Ix ised in labora- 
tories largely. Tle has used it in his own. It is used almost exclusively 
as amexperimental machine. Tt can not be used asa practical machine on 
account of the short time it runs. It becomes exhausted in a very. short 
time. [ts main use is in the explanation of the laws of eleétricity. 
exhibit No. 1%) Is it combination ota battery and Rhamkort eo, It 
is a deviee used by physicians principally for treating their patients with 
electricity. The battery is on one side, and on the other is the induetion 
coil which produces the electric shock on the other. In the middle there 
is nothing but some wires and needles. This is used by physicians in the 
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se “=< This suit as to Exhibit No. 23 was discontinued by plaintiffs by leave 
of the court. 

: Exhibit No, 24 is an anemometer, and is used for measuring the veloe- 
itv of the wind. It is nothing but a wheel revolving around its own 
| axis, with a dial indicating the number of revolutions it makes: and of 
eCourse if lhienstures the velocity oft the wind. It Is ised in observatories 

, for that Purpose, 
| exhibits Nos. 25 and 26 are hyvgrometers. An hygrometer is 
| oy an instrument devised for measuring the amount of moisture in 
the atmosphere. It consists of two thermometers ; above one of 
— them is wound a piece of silk with a small amount of cotton fastened to 


it ark’that dips into a vial containing water, The water, on evaporation, 
loses il certain degree ot coldness ancl, consequently, one thermometer will 
be higher than the other, and by using tables for caleulation the dew 
point ean be determined, that is to suv, the amount of moisture there is in 
the atmosphere. This description is of Exhibit No. 25. Exhibit No. 
26 is undoubtedly based upon the same principle ; the object or purpose of 
it ix the same, and the sole object of either of these Instruments ts to obtain 


the degree of moisture in the “ALTOS, here. It is used to determine facts 
in meteorology and also in laboratories. ‘The witness has one in his own 
laboratory, Phe instrument is found in educational institutes to illus- 


trate the truths of natural science. They are not used by any other than 
scientific persons and are not instruments of every-day use, 

exhibit No. 27 is a thermometer and instrument for measuring the 
Variations of temperature; it is based upon the principle of liquids and 
~olids contracting and expanding with the variations of the temperature, 
Thermometers have been known tor a long while; thev are used toa very 
large eX\Tent in) scientific investigations, There are the ‘Trinometers of dif- 
ferent seales—the Fahrenheit, the centigrade, and the Roaumur. The cen- 
tivrade scale is used principally by seientist-. The principle is the same 

thronghout. In this country. the witness thinks, in all meteoro- 
Ht) lovieal observations the Falrenheit seale is used. This exhibit, 

No. 27. has two seales, Fahrenheit on one side and Reaumur on the 
other, and is mounted on glass. 

Exhibit No, 28 is practically the same thing as No. 27,except that one 
is mounted on glass and the other on wood. It is the kind of thermom- 
eter bought and sold by everybody ; it is not specially adapted to seien- 
tifie purposes. It is hung up in every room to measure the temperature. 

Exhibit No. 29 is what is called a minimum thermometer. It 1s filled 
with aleohol and is used for measuring very low temperatures—tempera- 
tures below the freezing point of mereury—and it is based upon the same 
—— les of the expansibility and contraetibility of fluids. It does not 

egister, and is simply for temperatures below the freezing point of mer- 
Cary : that Is . be low 110) degrees. It « ean be used whe re the mercury 
thermometer ean not be used. It is a scientific Instrument, used for sei- 
entific purposes, The principle of action is the same in each case. This 
tube is filled with alcohol instead of mereury. We have never been able 
to freeze aleohol. 

KEexhibit No. 30 is what is called a maximum and minimum thermome- 
ter, for recording the temperatures produced. One side records temper- 
ature during the day-time, and the other during the night. There are two 
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and physical laboratories; however, it can be used for anv other purpose 
for which the ordinary thermometer is used. On account of its breaka- 
bility it Is only used in laboratories. 

Exhibit No. 34 isa clinical thermometer, a small thermometer used by 
physicians to obtain the temperature of the body. There is nothing pecu- 
liar about it, exeept that it is only graduated to a certain limit, the limit 
of temperature to which the human body is apt to be subjected in case of 
fever. It is a thermometer graduated for use by physicians, and used al- 
most exclusively by them. ‘The witness knowns no other use except for phy- 
sicians. They can be used for anything else where the range of tempera- 
ture is not too high. This exhibit is only graduated to 110 degrees, aud 
above that vou would have to use another thermometer, 

Exhibit No. 55 is another variety of the same thing, a clinical ther- 
mometrr. It is different from the other in simply containing a magnifyer. 
It seems to be ground at a certain angle so that it magnifies the seale 

when vou look atit. That is for use in reading. It has an index 
14 in itto see what point is reached. The other one has no index, 

exhibits Nos. 34 and 35 are the every-day tools of a working phy- 
sician, and especially adapted for such use. 

Exhibit No. 36 is an ordinary Fahrenheit pocket thermometer arranged 
with a brass cover to it, to carry in the pocket. This is simply a form 
for carriage. It bas no special use. It ts an every-day, common-place _ 
thermometer, 

Exhibits Nos. 37 and 38 are both aneroid barometers. A barometer 
is an instrument used for measuring the pressure and weight of the atmos- 
phere. The pressure of the atmosphere varies according to the height the 
barometer is carried above the sea-level. It varies trom time to time 
with the perturbations of the atmosphere. The barometer is used to indi- 
eute changes in the weather occur Ing out of those perturbations, and to 
measure hermhts, It is used tor nothing else. It isa scientifie instrument 
when used tor the observation of those phenomena, to ascertain heights 
thowe the sea-level and to forecast the weather. The aneroid barometer ts 
rset for the “illic Purpose, 

exhibit No. 39 is also an aneroid barometer.. A great many people 
have barometers in their houses, as well as thermometers. They are used 
for the “ithe purposes, its the eratifieation of curiosity. They are practi- 
al instruments on shipboard. They are needed more on shipboard than 

in the house. They form one of the adjuncts of a fully equipped 
=hip. 

Exhibit Neo. 40 is a hvdrometer. It can be used for any fluid, 
only it is hypothetically graduated on a particular seale, an arbitrary 
scale. Tt is a well-known instrument used by scientists and every one 
whe wants to examine the specific eravity of liquids, It Is graduated 
somewhat on the principle of the scale of the Baume thermometer. — It 
ix not especially adapted to any one liquid. [It ts an ordinary hydrometer 
which can be used by any person. It is not delicately graded. It does 
not indicate the true specific gravitv. It only measures an arbitrary 
specific gravity which vou can convert by calculation into the true specific 
gravity. It is not more specially adapted to laboratory work than to any 
other work, nor Is it more especially adapted to laboratory work than any 
other of the hydrometers that have been in evidence. The gravity of any 
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“QQ. Is a watch a philosophical instrument ? 
“A. That is a little out of philosophy ; that belongs to the principle of 
mechanies, 
$s “QQ. Yet it is adapted and used for the observation and investi- 
vation and recording, and for the illustration of natural phe- 
nomena ? 

“A. Yes, sir. 

” &. What do vou say to this detinition of philosophical instruments : 
‘A philosophical instrument is one whose prime use is in the scientific in- 
vestigation of physical phenomena’? 

“A. PT don’t see that that differs very much from the other definition, 
except that vou leave out two points. [say that partly covers it.” 

To a juror: Doctor Pasteur’s investigations in Paris are highly philo- 
sophical. If he were going to take the temperature of the animals he is 
treating he would probably use a very highly accurate and fixedly graded 
clinical thermometer. 

Thereupon, the testimony being closed, defendant, by his counsel, asked 
the court to direct a verdict for the defendant as to each of the articles in 
question. The court direeted the jury to return a verdict for the defend- 
ant as to the following articles : 

» 2. Small microscope for examining testile fabries, 
Jewelers magnifving glass, 
Piane convex lens, unmounted. 
( Yplalmoseope. 
Oculist’s outfit. 
Dentist’. speculum. 
Pocket battery for physician. 
‘Thermometer. 
Thermometer. 
Thermometer, minimum. 
‘Thermometer (brie-a-brac). 
Dairy thermometer & hydrometer. 
(‘linieal thermometer. 
Clinteal thermometer. 
36. Poeket thermometer. 
Aleoholometer. 
». lL rinometer. 
14. Spectacle lenses, 
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Thereupon the plaintiff, by his counsel, took an exception to the diree- 
tion of the court specifically as to each of these articles, which exceptions 
were duly allowed. 

Thereupon the plaintiff, by his counsel, asked the court to direct a ver- 
dict for the plaintiff as to each of the articles in question. The court di- 
rected a verdict for the plaintiff as to the following articles : 


1. Large compound microscope. 
13. Prepared slides for Ex. 1. 

1. Astronomical telescope on tripod. 
Reflecting mirror used in old telescopes, 
15, Stereopticon or magic lantern. 

16. Slides prepared for Ex. 15. 
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hx. IR. Grrenet battery, - @ 
kx. 20. [nduetive Rhumkort coil. 
71. Cralvanometer, 
bx. JZ. Creissier tube. 
| 24 Lnemometer., 
Ex. 25. Hvygrometer. 
mx. 26 Li verometer. 
hex. OO. Maximum and minimum thermometer. 
; laalet teers t hie rhometer, 

| 7 Barometer. 

I S Barometer, 

|  PBarometer, 

‘ 


Ht} i] drometer, for crenera| Purposes, 


| leeachionmeter. 

Amd ther Lprerts, the detendant, yy his counsel, took exception to the 
direction of the court, =p ifieally ax to each of these articles, which eX- 
ie ha! eat , ‘it~ steals 7) wel. 

Phe court refused to direct a verdict, having been requested by coun- 

for defendant, for defendant, and having been requested by ¢ 1 for 
-< roa rein rodetendant, and havilng been reque ted DV COUnS« ol 

‘T { “ntitl. as to the following articles : 


\ Sinporle been r if ‘| tele “COPE or marine olass . 
\ ’ 1 Deonnbole -barre llead field of liass . 
Now 7. Opera glass ; 
\ “ Sroall telescope on tripod ; 
\ 1. MN Pate ne oluss with handle : 
hx. No. 13. Combination of magnifying glass and stereoscope ; 
baat fett thi Questions as to these articles to the jury. 
Lend ther bipMeoni defendant expected <pectfically as to “ach article 
to the refusal te direct a verdict for plaintiff, which exception was duly al- 


And plaintif? excepted specifically as to each article to the refusal to 
direct a verdict for planetl, which exception was duly allowed. : 

(nd thereupon the jury, having received the charge of the court. re- 
firest in charge fo an otheer, NC. and subsequently returned it verdict 
i found for the plaintiff as to No. 5 single-barrelled telescope. 

\ §. Double-barrelled field class, , 

N, microscope on tripod, and for the defendant, as to 
No. (Opera olass, : 
\ 

4 


7 
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\I TULA Tie lass with handle, ; 
oe 13. Combination of magnifying glass and stereoscope, and as 
tothe other articles as directed by the court. which ver- 
diet was duly recorded, 

And becanse none of the said matters appear upon the records of said 
trial, therefore, on the praver of the several parties by their counsel, 
the said judge has signed this bill of exceptions nune pro tune, as of 
the Lith dav of December, 1885, and ordered the same to be filed. 
lloyvr H. WHeecer. 


Hh Endorsed : 1°. S. eireuit court. Southern district of New 
York. Oswald Odclschlaever vs. Wm. H. Robertson. Bill of 
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exceptions, Stephen A. Walker, United States attorney, attorney for 
defendant. U.S. cirevit court. Apr. 7, 1857. Filed. Timothy Griffith, 
clerk. 


D2 Assign nents of Crrore, 
Supreme Court of the United States. 


Wittiam H. ROBERTSON, PLAINTIFF IN ERROR, ) 
ve » 
OsWALD OELSCHLAEGER, DEFEND’’ IN ERR. ) 


Afterwards, to wit, on the second Monday of ¢ letober, in the same term, 
before the justices of the said court at the Capitol in Washington, comes the 
said plaintiff in error, by Stephen A. Walker, his attorney, and says that 
in the record and proceedings aforesaid there is manifest error in this, to 
wit: That by the record aforesaid it appears that the judgment afore- 
said, in form aforesaid given, was given for the said defendant in error 
against the said plaintiff in error, whereas, by the law of the land, the 
said judgment ought to have been given for the said plaintiff against the 
said defendant. 

And the said plaintiff prays that the judgment aforesaid, for the error 
aforesaid and other errors in the record and proceedings aforesaid, may be 
reversed, annulled, and altogether held for nothing, and that he, the said 
plaintiff, may be restored to all things which he has Tost by occasion of 
said judgment, We. 

STEPHEN A. WALKER, 
Attorney for Plaintiff in Error. 


54 (Indorsed:) 9677. United States Supreme Court. William 

H. Robertson, plaintiff in error, vs. Oswald Ocelschlaeger, defend’t 
inerror, Assignment of error, Stephen A. Walker, attorney for plaintiff 
in error. Due service of a copy of the within assign’t of error is hereby 
admitted this 7th d’y of June, 1887. Chas. Curie, att'v for d’f't in err. 
U.S. cireuit court. F’°V?d June 7, 1887. Timothy Grrithith, clerk. 


Dd Supreme Court of the United States. 


WitntaAM H. RoBpertson, PLAINTIFF | 

in error, | 

against Joinder in error. No. 9677. 
QswaLp OEDLSCHLAGER, DEFENDANT | 

in error. 


And afterwards, to wit, on the 2nd Monday of October, 1887, the 
defendant in error herein, by Charles Curie, esq., his attorney, comes into 
court and says that there is no error either in the record or proceedings 
aforesaid, or in the judgment aforesaid, and he prays that this court may 
proceed to examine the record and proceedings aforesaid as to the matters 
assigned for error, and that the judgment herein be in all things affirmed. 


(Endorsed :) U.S. Supreme court. William H. Robertson, plaintiff in 
error, against Oswald Oelschlager, defendant in error. Joinder in error, 
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(harles Curie. itty for def’t in error, 44. Exchange Place, N.Y. 


cit Due service of a COP of the within ts hereby adnatted, 
N. ¥.. dune 7th, 1857 Sul) Ste phen A, Walker. attorney for 
pif rro bile mark lS. eireuit court. Filed June 7, 1887, 
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Witness the Hon. Morrison R. Waite, Chief-Justice of the said Supreme 
Court, the fifteenth dav of September, in the vear of our Lord one thou- 
sand eight hundred and eighty-seven. 

Timorny Grirriru, Clerk, 

The foregoing writ is hereby allowed. 

i. Henry LAacomMBr. 


60) UNITED STATES OF AMERICA, 
Southern distriet of Ni La bork. 86 & 

I, Timothy Griffith, clerk of the circuit court of the United States for 
the southern district of New York, in the second circuit, by virtue of the 
foregoing writ of error, and in obedience thereto, do hereby certify that 
the following pages, nuinbered from three to sixteen inclusive, contain a 
true and complete transcript of the stipulation, assignment of error, 
joinder in error, bond, and citation in the case of Oswald Oclschlaeger, 
plaintiff in error, against William HL. Robertson, defendant in’ error, as 
the same rematns of record and on file-in said office, 

In testimony whereof T have caused the seal of the said court to be 
hereunto affixed, at the city of New York, in the southern district of New 
York, in the second cireuit, this tenth dav of October, in the vear of our 
Lord one thousand eight hundred and eighty-seven, and of the Independ- 
ence of the United States the one hundred and twelfth, 

[SEAL.. | Timoruy GRIFFITH, 

( lerk:. 

(Indorsed:) No. 9677. U.S. Supreme Court. Oswald Odcelschlaeger, 
| plaintit? in error, against William H. Robertson, defendant in error. Writ 
of error. Due service of a copy of the within writ of error is hereby 
admitted this 15 dav of September, 1887. Stephen A. Walker, sr., attor- 
nev for defendant in error. 

(Stamp:) U.S. cireuit court, Sept. 15, 1887. Timothy Griffith, clerk. 


H1 (‘ireuit court oft: nited States for the southern district of New 
. York. 
OSWALD ORLSCHLARGER a 
" 


Winriam HH. Roperrsox, conLecror, &c. | 


In the above entitled action the original detendant, Robertson, has here- 
tofore sued out a writ of error to the Supreme Court of the United States 
returnable at the October term, ISS87, of that court, and the clerk of the 
said cireuit court has heretofore made return to that writ of error of the 
record of said <uit therein * now, the original plaintiff, (elschlaeger, hav- 
ing also sued out his writ of error, returnable to the same term of the 
Supreme Court of the United States— 

It is hereby stipulated and agreed that the record returned upon 
62 the writ of error so sued out by said Robertson shall be taken, 
deemed, and treated as if also returned upon the writ of error now 
sued out by said Celsehlaeger. 
STEPHEN A, WALKER, 
Attorney for said Rohertson, 


STANLEY, (CLARKE & SMITH, 
Attorneys for said Oelschlaeger. 
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12. The refusal of the court to direct a verdict for the plaintiff as to 
Exhibit No. 32, dairy thermometer and hydrometer, and the diree- 
66 tion of a verdict for the defendant on such exhibit. 

15. The retusal of the court to direct a verdict for the plaintiff 
as to Exhibit No. 34, clinical thermometer, and the direction of a verdict 
for the defendant on such exhibit. 

14. The refusal of the court to direct il verdict for the plaintiff as to 
Kexhibit No. 35, clinieal thermometer, and the direction of a verdiet for 
the defendant on such exhibit. 

15. The retusal of the court to direct a verdict for the plaintiff as to 
exhibit No. ot, pocket thermometer, and the direction of a verdict tor 
the defendant on sueh exhibit. 

lt. The refusal ot the eourt to direct i verdict for the plaintiff as to 
exhibit No. 1, aleoholometer, and the direction of it verdict for the 

defendant on such exhibit. 
vi 17. The refusal of the court to direct a verdict for the plaintiff 
as to Exhibit No. 2. urinomet Fe and the direction of il verdict 
for defendant on such exhibit. 

Ix. The retusal of the court to direct a verdict for the plaintiff as to 
Exhibit No. 44, spectacle lenses, and the direction of a verdict for the de- 
fendant on such exhibit. 

1%. The refusal of the court to direct a verdict for the plaintiff as to 
exhibit No. 7 opera u lass, 

20. The retusal to direct a verdict for the plaintiff as to Exhibit No. 9 
magnifving glass with the handle. 

21. The refusal to direct il verdict for the plaintiff as to exhibit No. 
13, combination of magnitving glass and a stereoscope. 

22. The judgment entered upon the verdict. 

STANLEY, CLARKE & SMITH, 
, lHorneys for Plaintifi in i, ror. 


, 


The * Endorsed :” 
Supreme Court of the United States. Oswald Ocischlaeger, ptf 

in error, v. William H. Robertson, deft in error. Assignment of error. 

Stanley, Clarke & Smith, att’vs for pltf in error, 120 Broadway, N. 
Y. City. 

Due service of a copy of the within assignment of error admitted this 
19th dav of September, 187. 

STEPHEN A. WALKER, 
Att'y for Defendant in Error. 


LC. Sy cireuit court. liled Sept. 19, ISS7. Timothy Griffith, clerk. 
69 Joinde i" Hn error, 


Supreme Court of the United States. 


OSWALD OELSCHLARGER, PLAINTIFF IN ERROR, ) 
rs. > 
Wituiam H. Ronertsonx, DEFENDANT IN ERROR. ) 


And afterwards, to wit,on the second Monday of October, in said term, 
the said defendant in error, by Stephen A. Walker, his attorney, comes 
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Ud acknowledged this 11th day of 


\l. J BINGE. 
y Publie, N.Y. ©. No. 74. 
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72 UNITED STATES OF AMERICA, 
Southern District of New York, ss: 
Julius Binge and James T. Drummond both being duly sworn, de 
and says each for himself that he is worth the sum of five hundred dstieon, 
over and above all his just debts and liabilities. 


Junius BINGE. 
Jas. T. DrRuMMOND. 


Sworn to this eleventh day of August, A. D. 1887, before me. 
M. J. BINGE, 
Notary Public, N. Y. C., No. 74. 


(ludorsed:) U.S. cireuit court, southern district of New York. Os- 
wald Ocelschlaeger vs. Wm. H. Robertson. Bond for costs on writ of 
error to U.S. Supreme Ct. Charles Currie, att’y for pl'tl. Approved 
as to form, amount, and sufficiency. E. Henry Laconte. U.S. cireuit 
court. Filed Sept. 15th, 1887. Timothy Griffith, clerk. 


73 UNITED STATES OF AMERICA, 8s: 


To William H. Robertson, vreeting : 


You are hereby cited and admonished to be and appear at a Supreme 
Court of the United States, to be holden at Washington, on the second 
Monday of October, eighteen hundred and eighty-seven, pursuant to a 
writ of error filed in the clerk’s office of the eireuit court of ‘the United 
States for the southern district of New York, whérein (swald Oelschlae- 
ver is plaintiff in error, and vou are defendant in error, to show cause, 
if any there be, why the judgment in the said writ of error mentioned 
should not be corrected, and speedy justice should not be done to the par- 
ties in that behalf. 

Dated September 15th, ISS87. 

Kk. Henry LAcomMBs. 


74 (Indorsed :) No. 9677. U.S. Supreme Court. Oswald Oe6cl- 

-‘hlaewer, plaimertt in error, orninst William H. Robertson, defend- 

ant inerror, Citation. Due service of a copy of the within writ of error 

is hereby admitted this 15 dav of September, 1887. Stephen A. Walker, 
attorney for defendant in error. 

(Stamp : U.S. cirenit court. Sept. 15, 1887. Timothy Griffith, 
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74! (Tndorsement on cover:) No. 580. William H. Robertson, eol- 

lector of the port of New York, plaintiff in error, vs. Oswald Ocel- 
«chlaeger. Filed August 25, 1887. No. 558. Oswald Ocelschlaeger, plaintiff 
inerrer, vs. William H. Robertson, collector of the port of New York. 
Filed October 18, 1887. S. New York CC. C. U.S. 
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In the Supreme Court of the United States 


OcToser Term, 1890. 


Wirtt1um H. Roserrtson, cot- 
lector, etc., plaintiff in error. - 
ector, etc., plainti erro No. 86. 
VS. 
OswaLp OELSCHLAEGER. 


OswaLD OFELSCHLAEGER, PLAIN- | 
tiff in error, : 
vs. > No. 255. 
Witutiam H. Rosertson, coL- 
lector, ete. | 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED 
STATES FOR THE SOUTHERN DISTRICT OF NEW 


YORK. 


Wm. A. Maury, 
Assistant Attorney-General. 


— sent oi 
pis, <hwtet preps a 


Hn the Supreme Court of the United States. 


Ocroner ‘Term. 180. 


Wituiam H. Rosertson, coun 


lector, etc., plaintiff in error. No. 86. 


| 
( 
vs 
OswaLp OELSCHLAEGER. 


OswaLp OELSCHLAEGER, PLAINT- | 
iff in error. , 
vs. ' No. 255. 
Wiiitram H. Rosertson, cot- 
lector, ete. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED 
STATES FOR THE SOUTHERN DISTRICT OF NEW 
YORK. 


BRIEF FOR THE PLAINTIFF IN ERROR IN No. 86 
AND FOR THE DEFENDANT IN ERROR IN No. 255. 
These are cross writs of error growing out of 

a suit brought by Oswald Oelschlaeger against 

Mr. Robertson, the late collector of the port of 
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New York, claiming to recover back an excess of 
duties alleged to have been illegally assessed and 
collected by the said collector on some twelve 
importations of instruments made between Feb- 
ruary 7 and September 25, 1884, on the ground 
that the merchandise imported came under the 
denomination ot “ Philosophical instruments ” 
and was dutiable at 35 per cent. ad. valorem. 

The colleetor held the merchandise dutiable 
at 45 per cent. ad valorem under ‘the clause of 
Schedule C, which imposes a duty of 45 per cent. 
ad valorem Oa 


Manufactures, articles, or wares, not specially enumerated 
or provided for in this act, composed whale or in part of iron, 
stee!, copper, lead, nickel, pewter, tin, zine, gold, silver, plat- 
nom, or any other metal, and whether partly or wholly 
manufactured, , 


and assessed duty accordingly. ‘The importer 
contended that the merchandise was dutiable at 
35 per cent. ad valorem under the clause in 
Schedule N imposing that rate of duty on “ philo- 
sophical apparatus and instruments.” 

The action of the collector was sustained as 
to part of these importations and overruled as to 


part, and the plaintiff recovered ‘a verdict for 
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$220.65 and $46.85 costs, and judgment was en- 
tered accordingly (Rec., pp. 7, 8). 

These cases call for a definition b. this court 
of the terms “philosophical apparatus and instru- 
ments,” as used in Schedule N of the tariff act of 
March 3, 1883. 

If the position taken by the importer in the 
court below is correct, it would seem to follow 
that the tariff makes no distinction between the 
lightning-rod, which is in general practical use, 
although originally employed by Franklin for a 
purely philosophical purpose, and the radiometer, 
which is of no use except to show a dynamical 
value in the radiation of light and heat, and is, 
therefore, wholly philosophical in its application. 

Many of us can remember when the camera 
obscura was used entirely for the purposes of 
amusement and philosophical instruction, but can 
it any longer be said to be philosophical in char- 
acter since the discovery of Daguerre? It may 
still be used for philosophical purposes, but would 
any one think of calling it a philosophical in- 
strument, any more than he would the siphon? 


1 Nl Ee —~ ea aia 
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The apparatus of the electric telegraph was 
used merely for the purposes of scientific instruc- 
tion at Princeton College, by the late Professor 
Henry, for a considerable period before it was 
used as an agency tor the transmission of intelli- 
gence to distant points, but surely it.is unreason- 
able to ask that telegraph apparatus should be 
dutiable now as philosophical apparatus. As well 
might a similar claim be set up in favor of the 
Davy satety lamp. 

There must be a distinction, it would seem, 
between instruments and apparatus which are 
used tor purely scientific and philosophical pur- 
poses and those which enter into ‘the practical 
concerns of life, although they may continue 
to be used for scientific and philosophical illus- 
tration. The instruments and apparatus consti- 
tuting the necessary appliances for the electric 
telegraph appear to belong to the latter class, as 
being removed from the classification of “ philo- 
sophical” in the meaning of the tariff. 

It may very well be that, among a practical 
people like ourselves, almost entirely engrossed 


in pursuits that bring substantial returns, there 


9) 


is wanting a sufficient stimulus to engage in the 
manufacture of apparatus and instruments in- 
tended for purely philosophical experimenting, 
and that the public good therefore requires that the 
importation of such things should be encouraged, 
but this can not be said of instruments and ap- 
paratus originally of that character, but after- 
wards found useful in the industries and occupa- 
tions of the people; for, so soon as that becomes 
the case, the conditions change and there arises, 
in our midst, a large and not previously. existing 
demand which our home manufacturers at once 
exert themselves to supply, but which they can 
not successfully supplv unless the tariff is so ad- 
ministered as to bring them within its protective 
features, which, it would seem, the courts can 
not ignore without disappointing what, we think, 
is the legislative intention in such cases. 

In Manasse v. Spaulding (24 Fed. Rep, p. 86) 
Judge Blodgett held that an instrument was 
none the less “ philosophical” because ‘it had 
come into very general use, and is no longer an 
instrument used only for illustrating the princi- 


ples of natural science,” at the same time admit- 


b 


ting that there was some torce in the argument 
we here urge against that view. : 

But the learned judge seems to have lost sight 
of the consideration that the tariff must be inter- 
preted also in the light of its protective policy. 
True, the tariff is a law for raising revenue, but 
we know pertectly well that many of its imposi- 
tions are laid also with a view to the eneourage- 
ment of our home industries, and it would seem 
that we can not overlook this feature as a clew 
to the legislative intent without running the risk 
of defeating that intent in cases where the words 
used are not tree from doubt. ln Veazie Bank 
vp. Fenno (8 Wall, 5 3) the court looked bevond 
the mere words of the law laying a tax of 10 per 
cent. on the circulating notes of any person, 
State bank, or State banking association, and 
recovnized the facet that what was, in form, a 
law to raise revenue was, in truth, a legislative 
use of the taxing power for the mere purpose of 
fostering and protecting the paper circulation 
provided by Congress by driving out of use the 
circulations named in the law. 


In view ot that decision it would seem to be 


(| 


entirely competent for the courts to give effect 
to the protective policy of the tariff, unless it is 
open to them, at this late day, to hold that that 
policy is without sanction in the Constitution. 


After these general preliminary observations, 
we may now turn to the discussion of each of the 
cases in its order. 


ROBERTSON v. OELSCHLAEGER. 


No. 86. 


The evidence being all in, the court, on-motion 
of the counsel for the plaintiff, instructed the 
jury to find a verdict for the plaintiff as to the 
following articles, forming a part only of those 
covered by the request: 


Exhibit 1.—Large compound microscope. 

Exhibit 14.—Prepared slides for Exhibit 1. 

Exhibit 4.—Astronomical telescope on tripod. 
Exhibit 11.—Reflecting mirror used in old telescopes. 
Exhibit 15.—Stereopticon or magic lantern. 

Exhibit 16.—Slides prepared for Exhibit 15. 

Exhibit 18.—Grenet battery. 

Exhibit 20 —Inductive Rhumkorf coil. 

Exhibit 21.—Galvanometer. 

Exhibit 22.—Geissler tube. 

Exhibit 24.—Anemometer. 

Exhibit 25.—Hygrometer. 

Exhibit 26.—Hygrometer 

Exhibit 30.—Maximum and minimum thermometer, 
Exhibit 33.—Laboratory thermometer. 

Exhibit 37.—Barometer. 


Exhibit 38.—Barometer. 
Exhibit 39.—Barometer. 
Exhibit 40.—Hydrometer, for general purposes, 
Exhibit 43.— Radiometer. : 
(Ree., pp. 19, 20.) ' 


And being requested by the defendant to di- 
sect a verdict for him as to the following articles: 
Exhibit No. 5.—Single-barreled telescope or marine glass. 
Exhibit No. 6.—Double barreled tield-glass, 
Exhibit No. 7.—Opera-glass. 
Exhibit No. &.—Small telescope on tripod. 
Exhibit No. 0.—Magnifying glass with handle. 


Exhibit No. 13.—Combination of magnifying glass and ste- 
reoscope 


the court refused to give the direction asked 
and left the questions as to these articles to the 
jury. (Ree., p. 20.) | 

To these rulings, and every part thereof, the 
counsel for the defendant duly excepted. (Ree., 
p. 20.) 


ASSIGNMENT OF ERRORS, 


It is submitted that these rulings were erro- 
neous as to many of the articles embraced by 
them, if the distinctions pointed out, supra, are 
well tounded. 

exhibit 1, a large compound microseope, was 
not a philosophical instrument, for the reason, 
stated by plaintiffs witness, ‘ that it was fitted for 
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practical use.” (Rec., p. 9.) The same objection 
applies to Exhibit 14. (Rec., p. 9.) 

It is not perceived that there is anything in the 
evidence to show that Exhibit No. 4 is any more 
used for observing bodies celestial than bodies ter- 
restial; indeed we think it quite manifest that a 
telescope 3 feet long is of little or no scientific 
or astronomical value. 

Exhibit No. 11 we should be inclined to think 
purely philosophical in character, and that the 
ruling below was right. 

Nos. 15 and 16. The stereopticon or magic 
lantern does not appear to be of much scientific 
use, and we doubt if one is ever purchased to be 
used for a purely philosophical purpose. But 
the instrument is mostly used in giving enter- 
tainment by throwing magnified pictures or rep- 
resentations on a screen, or for displaying adver- 
tisements from elevated points in the streets of 
cities, and is hardly “philosophical” or “scien- 
tific.” 

No. 18. Grenet battery. The testimony seems 
to show that this article is almost purely philo- 


sophical. (Ree., p. 13.) 
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No. 20. Rhumkorf coils. These coils of wire 
are used to produce the phenomenon of electri- 
eal induction, and are used in illustrating that , 
phenomenon by teachers of physics, but they 
are also used as a necessary part of the apparatus 


for exploding charges in mines, in quarries, in | 
deepening the beds of rivers, and such like. 
(Ree., p. 14.) ) 

No. 21. Galvonometer. This instrument is 
practical as well as philosophical. (Rec. p. 21.) 
It may be compared to the steam-gauge. 

No. 22. Geissler tube. This appears to be a 
philosophical instrument. 

No. 24. Anemometer. In what sense is an 
anemometer “philosophical?” You might just as 
well call a steam-gauge or a gas-meter philo- 
sophical, for the anemometer only tells us the 
velocity of the wind. In short, it measures what 
we knew to exist before. the instrument was ever 
thought of and does not illustrate a single law 
of the atmosphere, (Ree., )- 15.) : 

Nos. 25 and 26. Hygrometer. This’ instru- 
ment enables us to learn no natural law, but 


simply assists us to detect the quantity of moist- 


7 


11 


ure in the atmosphere by giving us the dew-point. 
The hygrometer teaches nothing that a glass of 
ice-water does not teach much better. But when 
a person, desiring to occupy a new house, wants 
to find out whether the plastering is quite dry, 
he may go with profit to the hygrometer. (Ree., 
p. 15.) 

Nos. 30 and 33. These seem to be thermome- 
ters, useful for anv purpose, scientific or other- 
wise. 

Nos. 37, 38, and 39. Aneroid barometers, like 
the Rhumkorf coils, have long since ceased 
to be “philosophical.” The learned court below 
would have found it hard to determine that the 
Davy lamp should be ranked as a scientifie in- 
strument, and yet it was the result of a discovery 
made by a great scientist and is no more in 
practical use than the aneroid barometer. Surely 
the court would not have said that the mariner’s 
compass was dutiable at 35 per cent. as a philo- 
sophical instrument. 

No. 40. Hydrometer. The evidence (p. 17) 
does not show this instrument to be philosophical. 
No. 43. The radiometer. This is admitted to 


12 
be a philosophical instrument. They are beauti- 
ful scientific toys. ‘They are thus described in 
the Encyclopedia Britannica (vol 19, p. 249, 9th 
ed.): : 

The typical form of the radiometer is a glass balb, in which 
is hung a deliestely poised arrangement of vanes. These, 
usually four in number, are fixed at the extremities of two 
light horizontal cross-rods, which are supported so as to be 
capable of easy rotation about a central vertical axis. The 
vanes or disks are set in vertical planes passing through the 
axis, and each has its one side bright and the other blackened. 
For any rotation the motion of each vane is exactly alike— 
that is, either the bright faces all move first, or the dark faces 
do so. If the pressure of the gas inside the bulb’is reduced to 
a very low exhaustion, the vanes under the action of light or 
heat will begin to rotate. The mere bringing the radiometer 
out of a dark region into daylight is enough to set up this 
retation. In ordinary circumstances the dark faces are ap- 


parently repelled, and the vanes move round with their bright 
faces in advance, 


The black surfaces of the vanes absorbing more 
heat and light, and therefore radiating more heat 
than the burnished ones, the resistance of the 
rarified gas inside the bulb to the process of radi- 
ation makes the vanes rotate, just as the resistance 
of the atmosphere gives motion to the rocket. 

This pretty contrivance of Crooke’s to illustrate 
a previously unknown dynamical value in radi- 
ation is philosophical in the strictest sense, we 
should suppose. | 

No. 5. Single-barreled telescope or marine 


glass. 


ileal indienne 
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No. 6. Double-barreled field-glass. 
No. 7. Opera-glass. | 

No. 8. Small telescope on tripod. 

No. 9. Magnifying glass with handle. 

No. 13. Combination of magnifying glass and 
stereoscope. 

The testimony (pp. 10, 11) shows that these 


instruments are not scientific, and it was error 


in the court not to direct the jury to find a ver- 


dict for the defendant. 

For the reasons stated, it would seem that 
there was error in the ruling of the learned 
judge, and that, therefore, the judgment should 
be reversed and the case sent back for a new 
trial, 


OELSCHLAEGER 7. ROBERTSON. 


No. 255. 


The testimony being in, the detendant’s coun- 
sel asked the court to instruct the jury to find 
for the defendant as to all the articles in ques- 
tion. (Ree., p. 19.) 

In answer to this request the court directed 
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the jury to find for the defendant as to the fol- 


lowing articles, only : 


Exhibit 
Exhibit 
Exhibit 
Exhibit 
Exhibit 
Exhibit 
Exhibit 
Exhibit 
Exhibit 
Exhibit 
Exhibit 
Exhibit 
Exhibit 
Exhibit 

Exhibit 
Exhibit 
Exhibit 
Exhibit 


Rec., p. 


2.—Sma!! microscope for examining testile fabrics. 
$.—Jeweler’s magnifying glass. 
10.—Piano convex lens, unmounted. . 
1z.—Ophthalmoscope. 

14.—Ocnliat’s onttit. 

17.—Dentist’s speculum. 

10.—Pocket battery for physician. 
27.—Thermometer. 

2~.— Thermometer. 

29.— Thermometer, minimum. 

sl... Thermometer (bric-a-brac ). 
2.—Dairy thermometer and hydrometer. 
+44.—Clinical thermometer. 

%.—Clinical thermometer. 

6.—Pocket thermometer. 

41. —Alcoholometer. 

i2.— | rinometer. 

14.—-Spectacle lenses, 

10. 


To this direction the plaintiff excepted (Ree., 


p. 1). 


It is submitted that there was no error in this 


ruling. 


The articles reterred to are so clearly. practical 


and so distinetly removed from the class of philoe 


sophical, if our view of the subject, .supra, is 


correct, that no argument is necessary to assist 


the court in arriving at a conelusion as to them. 


It would seem that this writ of error presents 


no ground 


for disturbing the judgment: 
Wma. A. Maury, 
Assistant Attorney- General. 


APPENDIX. 


Iu the Supreme Court of the United States. 


OcToBEeR ‘TERM, 1890. 


WILLIAM H. ROBERTSON, COLLECTOR, 


etc., . 
a. No. 86. 


OSWALD OELSCHLAEGER. 
OSWALD OELSCHLAEGER, | 
v8, 995 
WILLIAM H. ROBERTSON, COLLECTOR, No. : 
etc., 


The above-entitled actions are cross-appeals. 


It is hereby stipulated and agreed between the parties 
to the above-entitled writs of error that the articles to 
recover alleged excess of duty upon which the original 
action (Oswald Oelschlaeger v. William H. Robertson 
as collector, etc.) was brought, were imported into New 
York in the year 1884 and were assessed for duty by said 
collector as manufactures of metals (iron, steel, copper, 
etc., according to the component metal they contained), 
at 45 per cent.; that the importer and plaintiff season- 
ably and duly protested against this assessment upon 
the ground that his said importations were only subject 
to duty at 35 per cent. as philosophical apparatus and 
1h 
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INDEX TO EXHIBITS. 


PAGES 

Ex. No. 

2 Small Microscope for examining textile fabrics 2, 13 
3 6 Jeweller’s magnifying glass - 

7 Opera-glass -___--._- 

% Magnifying-glass, with handle 
10 Plano-convex lens —.__.___. 
12 Ophthalmoscope : 

13 Magnifying-glass and stereoscope 
14 Oculist’s outfit - 
17 Dentist’s speculum | 
_ Pocket battery for physician - 
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29 Ditto, minimum 

31 Ditto, brie-a-brac -- 

$2 Dairy thermometer and hygromet ter 
34) Clinical thermometer 

35 9 Ditto_. 

36 Pocket thermometer. 

41 Aleoholometer 

42 Urinometer - 

44 Spectacle lenses _. 
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Napreme Court of the Cate Sates, 


OCTOBER TERM, 1890. 


No. 255. 
OELSCHLAEGER vs. ROBERTSON. 


PLAINTIFF'S BRIEF. 
Statement. 


Bet ween Christmas, 1885, and the last day of August, 
L884, the plaintiff imported into New York (Record, pp. 
3. 4) various instruments which ue claimed were philo- 
sophical, and so dutiable at 35% under, Schedule N, 
Act of 1883 (22 Stats. 513) putting that rate upon 
a philosophical apparatus and instruments.” The col- 
lector assessed them at $5%. as manufactures of 
metals, ete., and the plaintiff paid under protest, ete. 
and seasonably brought this suit. 

There were forty-five exhibits introduced in evidence, 
upon all of which except one (No. 25, withdrawn) the 
Court or jury passed ; as to twenty-one, being those 
mentioned in No. 86, the collector's writ of error in 
this case, and hereinbefore discussed, the verdict was 
in favor of the plaintiff; as to the other twenty-three, 
now to be considered, a verdict for the defendant was 
either directed or obtained. (Record, 7 top.) 

The Court directed a verdict for defendant as to Ex- 
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sion of the facts to them, the jurv found 
lant as to Exhibits Nos. 7.90 and 15. 
thess was called by plamtiff, and none by 
toy the character of each exhibit, to deter- 
ification and whether the tariff clause im- 


bilosophiesl Apparatus wml istru- 


ible thereto. (Record, 8 to 19; fols. 
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Exlubit 3 is a small microscope or magnifving glass, 
used principally by jewelers in the manufacture of 
watches and jewelry in general, adapted to fit into the 
eye; that jewelers asa rule had to use their hands so 
much that they could not atford to hold the microscope 
by one hand and use the other, so they have it adjusted 
so they can stick it in the eye and work with both 
hands. It, however, can be used for magnifying and 
examining a number of other things beside jewelry. It 
was made for and used principaily by jewelers. (Rec- 
ord, 10, near top.) 


Exhibit 7 is an opera-gliass, it is similar to the tele- 
scope, Only smaller, with a lower grade of lenses ; it is 
essentially the same as No. 6 in its construetion, but 
with weaker lenses, and in point of fact is an opera- 
glass. (Record, 11 top.) 


Exhibit 9 is a magnifving glass on handle, a low- 
power microscope or magnifying glass, and that it is 
used for examining everything in general.” It is more 
particularly used for examining pictures, photographs, 
and things of that sort, and by experts in handwriting. 
[t is used by every one who desires a low-power micro- 
scope; used by microseopists in getting at their articles 
for examination of the higher powers. There was no 
peculiar philosophical purpose. attained by it; it isa 
low-power magnifying glass; it is used often in every- 
day life, sometimes as a burning glass ;-often used to 
gratify curiosity. (Record, 11, fol. 50.) 


Exhibit 10 is a plano-convex lens used for a number 
of purposes, viz. in the construction of telescopes for 
observing heavenly bodies and also for opera-glasses. 
Also used in magie janterns. Two of them placed 
together constitute what is called a condenser, for the 
condensation of light. They are not in’ themselves 
complete instrument, but are only a portion fitted for 
and to be used in these particular instruments. The 
are for no other purpose than to be used in such in- 
struments. This is a four or five inch lens. (Reeord, 
11 bottom.) 


Exhibit 12 is an ophthalmoscope ; a practical instru- 
ment used by oculists for examining the eye and other 
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tracted ; therefore he must use a convex lens to counter- 
act that defect. This box contains a series of convex 
and concave lenses of different powers, and there is an 
arrangement for fitting in these lenses and applying 
them to the eve, just as in an ordinary spectacle frame. 
It also contains evlindrical lenses used for correcting 
the obliquity of the eye for short-sighted or cross-eyed 
people, and this is a lens ground at an acute angle. If 
a person is very cross-eved he has to wear a lens of 
comparatively greater angle: the less cross-eyed a per- 
son 1s, the less the angle of the lens. These are lenses 
of standard dimensions for the determining of what 
may be needed to correct the vision of any one who 
needs it. This is used by oculists in their profession 
for the purpose of finding out what the matter is with 
the patient's eye, and to give them a basis of facts upon 
which they can base their treatment, and that is its 
sole use. It is a practical, necessary, every-day tool 
for an oculist. 
(Record, 12 and 15, fol. 33.) 


Exhibit 17 is a dentist’s speculum for examining the 
inside of the mouth ; it has that special use for dentists 
and no other. It is a concave biirror, and retlects the 
ravs of light that strike it. It is a necessary tool for a 
dentist, and is used for no other purpose. 


(Reeord, 13, end of fol. 34.) 


Exhibit 19 is a combination of a battery and Rhum- 
korf coil. It is a device used by physicians principally 
for treating their patients with electricity. The battery 
is on one sidle, and on the other 1s the induction coll 
which produces the electric shock on the other. In the 
middle there is nothing but some wires and needles. It 
is used by physicians in the treatment of patients for a 
variety of diseases. It is made in that particular form 
so as to be carried in the }* wket. It is the hecessar 
tool of the physician in his every-day practice if he 
uses electricity; and that is its main and important 
use. (Reeord, 15-14. 


Exhibit 27 is a thermometer and instrument for meas- 
uring the variations of temperature ; it is based upon 
the principle of liquids and solids contracting and 
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uwkled to it simply to measure the density at certain 
temperatures. The witness judges that that is a lac- 
tometer for measuring the density of milk. It is marked 
‘* Dairy thermometer”; it is used by dairymen ; it is a 
practical Instrument in their business, and that is what 
it is made for. It is also used by chemists. The 
common use to which it is put is for dairymen. It isa 
dairy thermometer, and it is a practical instrument in 
their business. It gives an arbitrary specific gravity 
and density ; it tells them when to turn the water on. 

Witness being asked what a hydrometer was, testified 
as follows : | 


An hydrometer is an instrument for measuring the 
specific gravity of liquids and fthuds. There are two 
kinds. One is the hydrometer of constant volume, the 
other the hydrometer of constant weight. The hydrom- 
eter of constant volume is made usually out of tinned 
iron or out of brass. It consists of an article with a 
little band around the botton and a band at the top. 
There is a long neck on it, and on this neck is a certam 
mark. The hvdrometer is first sunk im, water and 
weighed with weights until the water strikes that mark 
exactly. Then it is taken out and placed in the liquid 
to be examined ; the welvlits ure adjusted until the 
stme mark is arrived at. Then, by simple calculation, 
the specific gravity of the liquid can be taken, because 
all liquids are based upon water as a unit. Water is 
taken as a unit in weight—water at 40 degrees cent. 
An hydrometer of that sort, by the proper caleulation, 
will get the specific gravity of any liquid. The hydrom- 
eters used for certain liquids are usually called the 
Baume hycdrometers ; they are basect ona little different 
principle.’ It is weighed in water to a certain mark, 
whieh we eall zero, and then a solution of salt consist- 
ing of 85 parts water and 15 parts salt is made, and the 
hvdrometer dipped into this solution. It will now rise 
to another mark on the neck which Baume calls 15 
degrees. Then the hvdrometer is divided between zero 
and 15 degrees into 15 parts, and so on down the whole 
length of the scale. In this Exhibit No. 32 the seale is 
arbitrary for measuring milk (Record, 16, fols. 41 to 43). 


Exhibit 34 is a clinical thermometer, a small ther- 
mometer used by physicians to obtain the temperature 
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structed for taking the specific gravity of urine. It is 
used by chemists and by doctors. This one has a 
small cylinder to measure the quantity. This is a 
practical, every-day physician’s instrument. It is a 
loctor’s tool. In the present state of medical science 
it is almost indispensable to a physician's outfit. They 
use it In almost every case. It is one of the essentials 
to a successful chagnosis. They always start in by 
using that. (Record, 18, fol. 46.) 


Exhibit 44 is a number of convex and coneave lenses 
of varving degrees of strength and shape and kind, to 
be put into glasses or spectacles that are made for 
that purpose, and imtended for that purpose only. 
They are the ordinary lenses used for spectacle 
vlasses. They are in no sense a philosophical instru- 
ment, except that they are made on philosophical 
principles. (Reeord, 18, end of fol. 46.) 


The witness on cross-examination by counsel for 
defendant further testified as follows : 

In the standard works for students and scientists 
known under the title of Physics and Natural Philos- 
ophy most of these various articles are deseribed. The 
vreater part of them are used in schools for the illus- 
tration and investigation of natural science. A great 
many articles are used in demonstrating the facts of 
plivsical science in schools ana colleges by professors, 
and to demonstrate the facts of magnetism needles and 
small bits of wire are used, and to demonstrate wave 
motion «a chain is used. In fact, almost any article 
rhea be usec to illustrate or demonstrate it sclentitic 
fact. Witness believes that the fact that any 
article may be used to illustrate a scientific principle 
makes It a philosophical instrument. 

The definition of a philosophical instrument—‘ An 
Instrument adapted and titted for the observation, the 
investigation, and the recording or the illustration of 
natural phenomena ” includes them all. A watch is a 
little out of philosophy ; that belongs to the principle 
of mechanics, vet it is adapted and used for the ob- 
servation and investigation and recording and for the 
illustration of natural phenomena. 

The definition of philosophical instruments—‘ A 
philosophieal instrument is one whose prime use is in 
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» the following exhibits and articles, viz.: — 


2. Small microscope for examining textile fabrics. 
3. Jewellers magnifving glass. 

I. Plano-convex lens, unmounted. 

i2 Opthalmascope 

4. Oeculists outfit. 

l7. Dentists speculum 

Io Poeket batt ry for plivsiclan, 

~7. Thermometer 

"8 Thermometer 

oe Thermometer, minimum. 

31. Thermometer (bric-a-brae ). 

2 LD vanrs thermometer ancl hvcrometer. 

34. Clinteal thermometer. 

$5. Clinical thermometer. <= 
36. Pocket thermometer. , 

tl. Aleoholometer. 

12. | rinometer. 

14. Spectacle lenses 


1» cintift Wis allowed in exception specifically as 
tT of th pees articles. Record. 10. fol. ${).) . 
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11. The plaintiff also assigns as error that the Court 
denied his motion for a directed verdict as to these 
three exhibits and articles, to wit: 

No. 7. Opera glass. 

No. 9. Magnifying glass, with handle. 

No. 13. Combination of magnifying glass and stereo- 
scope. (Reeord, 20, fols. 50 and 51.) 
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Reference to the Statement (ante, }>}?- Ll to 10; shows 
that most of the exhibits excluded 1) the Court from 
the benefit of the provision under which we claim were 
~o shut out because their predominant use was) by pro- 
fessional men, optieans nied others, in thei business ; 

though many of them were also adapted to scientific 

search, and several were most frequently so employed. 

For instance, the second exhibit—a magnifying glass, 

etina brass frame above a slot—though commonly 
wed to examine textile fabrics, ean be used for exam- 
ning a number of other things beside, “and is used 
by thotanists im e\IbIne leaves, ete, (Ree. }- 3. fol. 
Yi: while Ex. 29--a winimumw thermometer, filled 
ith aleohol, to measure very low temperatures, bélow 
the Treezinyg prornnit of me reury ro Is it scientific instru- 
ment. vse’ fay wcventa ne PUL POser ’ (Ree. 15, fol. 40), 
lideod, we cannot understand the eround for clirect- 


morn Verdict neninst us, us to this exhibit. 


— 


ln our bref upon the collector's appeal (in No, SH) 

e have stated our grounds for arguing that vse 19 not 
in eleinent in determining the duty, provided the 
article is philosophical in’ its construction, principle 

«Ladaptibility; and to that statement of our views 
we refer pp.o te T2). 

We will, however, here restate our position, in one 
or two sentences, that its applicability to our present 
ippeal rhaty be more clearly perceived, . 

Ln article may possess a character seen at once not to 
be philosophical, whatever its use, like a piece of cloth 
Ce pigs the dust from the Lack telescope ; its excep- 
tional use not affecting its general character, as this 


Court observed of shawls cut up for different purposes. 
Maillard vs. Lawrence, 16 How.,* 262. 
Curtis vs. Martin, 3 How., 109. e 
Lee vs. Lincoln, ] Story, OLS. 
Walton vs. Tryon, Amb., 1 


OL. 
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Indeed, in the instance supposed, of a cloth telescope- 
cover, the cloth merely subserves in that particular 
relation i¢s general purpose of a covering and pro- 
tection. 

On the other hand, an instrument (like exhibit No. 
2, say, and the others), constructed on philosophic prin- 
ciples, with which the maker had to be familiar, and 
further utilizing them in its employment, is a_philo- 
sophical instrument, although by means of it these 
principles are applied to the transactions of commerce 
or the requirements of ordinary professional pursuits. 
It is the application of philosophy to common life 
nothing more. 

The merchant who uses exhibit No. 2 to discover the 
character of a piece of cloth employs «a philosophical 
instrument for that purpose, as much as Galileo did 
when he gazed at the heavens and made his astro- 
nomical discoveries through the medium of an opera- 
glass. By looking through the lenses of -their respec- 
tive instruments, each ascertains something he wished to 
know, which could not so easily (if at all) be determined 
mechanically or by the eve, unaided by these means for 
utilizing the laws of light. 

The object looked at cannot affeet the correct desig- 
nation of the instrument emploved. If philosophical 
when directed toward the heavens, it is none the less 
so when brought to bear upon the daughters of earth 
or mundane affairs generally ; in looking upon blood- 
corpuscles upon an object-glass, or when mantling the 
cheek of beauty; in examining «a microbe, or counting 
the threads of a textile. 

Doubtless, Galileo put his opera-glass to both terres- 


trial and celestial uses. 


Applying these observations to the several rejected 
exhibits, we contend that No. 2 (Ree. 9, 10; and anfe, 
p. 2), is equally philosophical in its own character, per 


ee 
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s, Whether employed by the botanist to discover the 
structure anil orvanization ot ii leaf. or by ul merchant 


a 


to ascertain the texture of a cloth. 


The same argument is offered as to No. 3, called .the 


eweller’s glass (Rec. 10: and aunfe. )). oD). 


, 


Exhibit No. 10 (Ree. 11, bottom ; and «nte, p: 3), 
pene sents a clifferent question. It is the plano-convex 
lens, which ir be pout Into a telescope, opera-glass, or 
Brats mtern, Aas OCCASION requires, to meet the wishes 
of the purchaser. 

In this case, the question is quite different from: the 
cvnue decided by Robertson Vs. Crerdan, 152 U. S., 454. 
Phi pine key -covers there considered were not them- 
selves musical, nor essential to confer Upon a piano: the 
Powel of producing musical sounds. 

They were the mere finish, or ornamentation, of the 
key-board. Without them, pressure upon the wooden 
keys would have driven their hammers against’ the 
horas of the plane, to produce its concord of sweet 
sounds. Music did not reside in those bits of ivory. 

In the cause at bocar’, (on the COnTrAry, it Is the lenses 
themselves which are philosophical. Itis only through 
them that this character is bestowed upon the tubes in 
which they are inserted. 

They are themselves philosophical lnstruments,.cap- 
ible of being so used, unmounted. It is only that ‘they 
may be more conveniently and widely so used ‘that 
they are put into tubes or frames. . 

They come strictly within this accepted definition of 
Jive Butler ‘ 

“Such instruments as are designed to illustrate or 
utilize certain laws of natural philosophy, and which 
require for their design, manufacture or use some 
special knowledge of those laws.” 

Fox vs. Cadwallader, 42 Fed. R., 215 tep. 


= 


= 


15 


“ Exhibit No. 12 is an opthalmoscope.” (Ree. 12, 
second paragraph ; and ante, p. 3.) 

‘An iistrument for inspecting the interior of the 
eye, invented by Prof. H. Helmholtz, and deseribed by 
him in 1851.” 

2 Knight’s Am. Mech. Dic., 1562. 


The character of this invention ; the necessary course 
of the studies and experiments which led to it; the 
knowledge implied of the laws of vision and of light, 
its reflection and refraction ; the exercise of like knowl- 
edge in its manufacture and manipulation ; all mark this 
instrument as philosophical. 

To use it, the oculist must also understand these 
laws, and purpose to apply his knowledge; else, he 
could neither manipulate this instrument, nor profit by 
what it shows him. 


The same observations apply to Exhibit No. 1l4—an 
oculist’s outfit of lenses. (Ree., 12, 138; and ante, 
}. 4.) 

These are sfan/ard lenses; for the oculist’s use, not 
patient's. 


The dentist’s speculum (Ex. No. 17; Ree., 13 mid. ; 
ante, p. 5) enables this occupation to profit by the 
philosophical knowledge implied in the invention and 
manufacture of this article. 


“Exhibit No. 19 is a combination of a battery and 
Rhumkorf coil.” (Rec. 13, 14; ale, p. 5.) 

The Court held the Rhumkorf coil, by itself, to be a 
philosophical instrument. (Ree. 14, top.) An eleetri- 
cal battery must be deemed such ; is so understood in 
common life, and in the academies and colleges where 
its operations are exhibited and explained. A fortiori, 
the combination is purely philosophical. The ground 
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for its exclusion, manifestly, was that, although philo- 
sophical, it was susceptible of, and especially devoted 
to, a professional se ly il pliysician. 

The subject of applied philosophy—the basis of. the 
covernmental discrimination—-has been fully discussed. 

If this test were a proper one to be applied, we 
should notice that the method of using this exhibit is 
very different from that to which the three exhibits we 
have just been considering (Nos. 12, 14 and 17) are 
ulaptedt, These satisfy the oculist and dentist, by Ocl- 
lar demonstration, of the actual physical condition of 
the parts affected ; while the physician, at best, only 
approximately diagnoses his patient’s disease ; hence, 
his treatment of it (especially electrically) must (neces- 
sarily he, to a certain extent, empiric. 

We say this is especially true of electric treatment, 
becouse evel those Whose studies, thoughts and - efforts 
have been longest directed toward these subjects have 
acquired so little acquaintance with the nature, attrib- 
utes, laws andl principles of electricity and biology aus to 
make ecrtusnty as to the relation of one to the other (if 
any there be) as yet impossible ; and all suggestions 1m 
i. cnr to such supposed relations merely speculative 
though they may amount to prohuble speculation. We 
do not even know that electricity is) really therapeutic. 
lt lias sometimes been conjectured, and may he true, 
that whatever benefit appears to follow its medical 
«diministration is attributable to psychical, rather than 
to its physical, influence ; that it is merely the’ myste- 
rious operation of the mind upon the body that pro- 
motes the restoration to health under sach treatment. 
The only way to approach moral certainty as to the 
therapeutical efiect and value of electricity Is through 
the multitudinous, long-continued, experiments of dif- 
ferent. far apuert, observers ‘ made under varving condi- 
tions and circumstances, narrowly watched, patiently 
sinned skillfully conducted, ancl accurately recorded, pre- 


“4 rved anil communpiented > anid from this hiiass of facts 


some Valuable generalizations and rules mat be de- 
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duced. In the meantime, individual cases are so many 
experiments ; the making of which, with the purpose 
and result suggested, is but philosophizing upon the 
subject. 

The testimony as to this exhibit (Ree. 13,14; and 
ante, p. 5) makes it emphatically an example of a 
philosophical instrument speculatively employed in the 
course of professional business. 


Exhibits Nos. 27 and 28 are thermometers. (Ree. 15 
middle ; ante, pp. 5, 6). 

Familiarity breeds contempt. We conceive that 
nothing but the commonness of this instrument raises 
any issue as to its character. This fact, too, precludes 


long discussion of this issue. 

This instrument resulted from the studies and experi- 
ments of academic philosophers, and is:an application 
of their knowiedge of the laws of heat, particularly as 
to its relative effect upon mercury. 

As to comparatively recent discoveries by thermome- 
tric tests, relating to the thermal effect of chemical 
action, see 3 Ann. Cy. (A.D. 1878,) 90. 


“It will be evident that we know nothing of absolute 
temperature, except theoretically ; that the range of 
actual and possible temperatures reaches beyond our 
powers of detection, both upward and downward, and 
to an indefinite extent, so as to be comparable to an 
endless chein of which we can discover only so many 
links at some part of its course ; that any temperature 
we may choose for our fixed point must be simply 
arbitrary ; and yet, that by selecting two such fixed 
points, dividing the intervening range into a fixed num- 
ber of degrees, and extending the scale by equal intervals 
of sensible temperature both above and below the fixed 
points, we introduce a sufficient and accurate means of 
measuring and comparing the temperatures we observe.” 

15 Am. Cy. (old ed.) 428. 
3 Am. Mee. Dic. 698. 
23 Ene. Brit. 288. 
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It is an iustrument not only requiring close observa- 
tion of changes of temperature to manufacture and CoOr- 
rectly grade, but it is designed to indicate atmospheric 
changes in this particular. 

Like most (if not all) of the instruments enumerated 
in this record, ¢/s sole purpose is to convey information, 
isa book «cloes : snl the character of the facts so indt- 
cated is philosophical, pertaining to the laws and epera- 
tions of nature. This is not true of a tool; a hammer, 
lancet, churn, loom, or other piece of machinery... It is 
iW) instrument whereby philosophic investigations, more 
or less intricate, are conducted. Very few consult 
thermometers for real, present, practical use of the in- 
formation they give; but rather from motives of curi- 
osity, and for comparison, of the natural phenorhenon 
niuhieatedt, 

lt will be observed that these exhibits were corh/e- 
graded = waving not only the common Fahrenheit, but 
iso the Reaumur, seale ; Indicating it design to supply 
» screntific want. Rec. 15, fol. 40.) 


Most emphatically is what we have just above ob- 
—*y ved true of exhibit No. 4) it wiininum thermometer. 
iit Io. fel. 1): snc ctu : }). (}). 


It is filled with alcohol, to measure temperatures sO 
low that mercury fails us for the purpose, None of the 
ordinary, unphilosophical pursuits of life call for it. It 
is useful only to him who is investigating the phenom- 
ena of nature, to determine ciuses, and comprehend its 
laws the philosopher. : 

‘Tr IS \ SCTENTIFIC INSTRUMENT, USED FOR SCIENTIFIC 
perroses.” (Ree. Lo, bottom; afte, p. 6.) 


* The spirit thermometer is now little used excepting 
for observations of very low temperatures, or as a self- 
registering instrument for meteorological observations.” 

Brande’s Die., 12389. 
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Why should Congress require more than 55% of its 
cost to be paid into the public treasury in a time of 
profound peace ? 


Exhibit No. 31 is still a thermometer, although not 
vraded with perfect scientific accuracy, nor calculated 
for scientific use, but to be ornamentally mounted. Yet 
in whatever garb dressed, whether in homespun or 
roval purple, it is essentially a philosophical mstru- 
ment. The ornamentation may enhance its market 
value, and so increase the awonnt of duty to be paid ; 
but it cannot alter the essential characteristic from 
which it derives its name, and so change its classifica- 


tion for duty.  (.lufe, p. 6.) 


* Exhibit No. 32 is a combination of hydrometer an«d 
thermometer,” marked “ Dairy Thermometer,” and used 
by dairymen in their business, ete. “ Jf is a/so used by 
chemists. It gives an arbitrary specific gravity and 
density.” (Ree. 16; and ante, p. 6.) 


This exhibit squarely raises the question. whether or 
not an instrument, unquestionably philosophical in its 
origin, structure and design, can be deprived of that 
actual character by the mere fact that its construction 
permits the philosophic principles it represents to be 
applied to industrial or comercial affairs. 

It ix used to determine the changing density of a 
fluid (milk only, if you please) at different tempera- 
tures ; to indicate the relation between temperature and 
density ; the effect which the natural operation of heat 
has upon density; and, by comparison and record, to 
observe whether, at the same temperature, to-day's 
milking is thicker or thinner than another day's; from 
which conclusions may be drawn as to the condition 
of the cow, the eligibility of her pasture or feed, 


ete... ete. 
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Suppose the end aimed at be ignomimiously -practi- 
cal, or even venal; vet the means of its attainment are 
philosophical. There is the application to the dairy 
business of a knowledge of the laws which govern the 
operations of nature, the effect of heat, ete. ) 

The churn is a mechanical instrument, performing 
mechanical work, conveying no information to the min 
of the dairvinan; while this exhibit is philosophically 
constructed to illustrate a fact the existence of which 
he first learns in the study of natural philosophy. — It is 
a philosophical instrument emploved in a business 


0 ration, 
? 


Dr. Draper wrote ; 

=—- jon, as cloubtless all natural Philosophers will do, 
in the pious praver of Alhazen that ‘in the day of judg- 
ment the All-Mereiful will take pity on the soul of 
\bu-r-rathan. Jecause he was the nrst of the racé of men 
lo, Con Hel a hithle of Spi cific gravities.” j 


No matter whether the gravity sought is that of milk, 


aleohol or urine: 35", upon the instrument that gives 


if 1s enough. 


Exhibits Nos. 34 and 35 are clinical thermometers. 
(Ree. 17 top: ancl wute, }p. 7. 

If ordinary thermometers are of philosophical, the 
particular use to which their limited seales practically 
confine these exhibits may (or may not) make them 
philosophical ; but if the common thermometer is a 
philosophical instrument, then these clearly are so: for 
their use is purely scientific. 

Replying to a jurors question (Ree. L9, fol. 48) the 
Witness saul: 

* Doctor Pasteur's Investigations in Paris are highly 
philosophical. If he were going to take the temperature 
of the animals he is treating, he would) probably use a 
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very highly accurate and fixedly | finely ?| graded clinical 
thermometer.” 


This, however, makes it only a matter of degree; of 
the height of the philosophic plane. If it be philosoph- 
ical to take the temperature of a dog or a rabbit with a 
very accurate tube, it is none the less so to take that of 
a sick man with one less expensive, elaborate and ac- 
curate. It might somewhat affect the nicety of the 
experiment, but not its general character. The first 
rude instrument of Galileo was no less philosophical, 
though far less effective, than the best that ever left the 
hands of Lemaire or Chevalier. 

We have heretofore spe ‘ken of the necessarily experl- 
mental character of medical treatment - how much it 
depends upon the collating of facts, recording of obser- 
vations, etc., ete. ; all tending and intended to solve the 
natural laws of health anil clinense : to. determine the 
relation of medicaments to the human system ancl its 
various functions. The doctor does not need any ther- 
mometer to tell him a patient has fever - nor to learn 
that alcohol will heighten, or the sweet spirits of nitre 
allay, it ;—but to know just how the fever PrOZresses ; 
to compare yesterday with the days preceding and with 
to-day ; above all, to COTM Pare this patient's CSE, under 
ascertained conditions, with former experience and with 
the recorded instances and treatment of other physi- 
clans; to see just how much stimulants raise, or febri- 
fuges climinish, the temperature ;—in short, to treat the 
subject and the man scientifically and philosophically, 
clinical thermometers are necessary. 

That their raison d’etre is to aid in the preservation 
of life and the restoration to health does not detract 
from, but heightens, their philosophic character and 
value; and would naturally induce Congress to con- 
sider thirty-five cents upon every dollar of the price ol 
such an instrumentality a sufficient contribution to the 
public treasury. 


9) 

Exhibit No. 36 is an ordinary Fahrenheit pocket- 
thermometer; arranged with a, brass cover to’ it, to 
carry in the pocket.” (Ree. 17, fol. 44: and, ante, 


p. 5. 


it must he conceded that very few iif any) persons, 
except those of scientific taste and philosophic ;mind, 
would eare to be provided with such.an Instrument, as 
r constant companion ; to indicate to its owner the 
comparative temperatures of days passed in distant 
DL ices and climes, or under widely-varying conditions 
md circumstances; say, as his car mounts The Great 
Divide, or he descends to the lowest level of the Com- 
stock, z 

Thirty-five cents out of every dollar it) cost ought to 
sufhice , 


Exhibit No. dl is a hydrometer, combined With a 
thermometer, (usaally called the Tralle’s hydrometer) 
raduated with special reference to obtaining the 
specific gravity of alcohol, at different temperatures ; 
therefore more specifically known ais ah aleoholometer. 
It is adapted to use in scientific investigations ; also 


ised om ereuticribice and other commercial operations. 

Ree. 1S top: and ante, p. 8.) 
However employed, it is based upon and illustrates 
the principles of natural philosophy, SoTne aequait- 
mee with which is necessary in its manufacture; and 
isan instrument adapted and fitted for the obser- 
vation, the Investigation, and the recording or illustra- 

tion of natural plac nomena. (Ree. 1s, bottom. ) 
-IX Am. Cy. 124-5. 

| Knight's Am. Mech. Die. 59. 
Knight's .Vew M. Die. 1153 2 .* Hydrom- 

eter. ? 


1s COMP Arig this and the next exhibit (42) with the 
one preceding (No. 40) which was a hydrometer not 


graduated for any particular liquids, but for general 
purposes, (Ree. 17, 18; our brief in No. 86, page } 
we emphasize the distinction drawn by the government 
and sanctioned by the Court, that if an instrument were 
vaguely general in character, it was philosophical and 
conld come in at 35 °°; but if it was specially adapted 
to subserve any particular, useful purpose (although its 
veneral idea and character is the same) it must pay ten 
per cent. more! Hence, as to Exhibit No. 40, which 
could be equally well used for any liquid, a verdict was 
directed in our favor; while, as to exhibits Nos. 41 and 
42, specially designed for application to aleohol and 
urine, a verdict was directed avainst us ; as it was with 
respect to the lactometer—Exhibit No. 32. (Ree. 16, 
. fol. 41: cate, } >}. 6, S.) 


Exhibit No. 42 is also an hydrometer; particularly 
constructed with reference to taking the specific gravity 
of urine ; hence more specifically known as a urinom- 
eter. It is used by chenists and indipensable to phy- 
siclans. (Ree. 18, fol. 46; and aufe, p. 5.) 

So far as use is a circumstance to be considered (if 
at all) we may observe that this instrument is not con- 
cerned in the affairs of trade and commerce. It 1s the 
implement of a learned profession, in pursuing scientific 
investigations by philosophic means, as a basis of reas- 
oning and conclusion, directed toward the preservation 
of life and health ; and not to ascertain qualities or 
attributes of commercial value. 


35% is enough. 


Exhibit No. 44; lenses, convex and concave, of varying 
strength, for spectacles; whose claim to come In as 
philosophical instruments the witness rested upon, and 
confined to, the circumstance that “they are made on 
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pola tlewseopodane a porita TH Ss, (Ree. Ls nitlelle ; anil aute, 
p. 
These are philosophical in respect of requiring famuil- 
rity with the laws of light for their manufacture, and 
for themia tpot etaovny ter thee eve that isn to look through 
three 
If poay to furthes remarked that almost their entire 
consists of the philosophical knowledge thes 
represent As to the raw material (glass) In them, the 
| is so trifling as to fall within the maxim 
ete it as the Philosophie manipulation of 
schenp ute risa| th it oivVes these articles thei value, 
bwhich is taxed. The 35°, is practically: placed 


Thalit knowlecloe 
{ ii- chown from thi time ot Ptolemy to the 


I, hitb sinned selene under the Saricels, We 
that Alhazen. in the twelfth century, wrote ‘on the 


| ' fravs cnel the Inagnifving power of lenses. 
1) pers rey irk ners is too vouxl to omit. 

lj is doubtless all natural philosophers will de, 

the pious praver of Alhazen that ‘in the day of 

ent the All-Mereiful will take pits on the soul of 

\| tr no. becuuse he was the first of the face of 


struet a table of specific gravities ;’—-and | 
hl Alhazen’s name thereto. for he was the first to 
tilieit pocatl cof a rit ot ligelit through the 


» Knivht’s Am. Mec. Die. 1287. “ Lens.” 


As tos exhibits, the issue was left to the jury, who 
the defemdlant as to Nos. 7. 9 and 13;:. being 


it mavniftving vlass or low -power micreo- 

| la combination of Inagnifying vlass andl 

teens it 1] trop) and fol. 30: 12. fol. 32: 
D 

Pliers Peevdtis omiv the Testimony of One witness, 

lin lus statement of faets, it was ertor to 


this question to the jury at all A verdict should 


— 4 
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have been directed, as requested. Each party present- 
ing such request was a concession that no issue of fact 
Was raised, 


Kirtz vs. Peck, 113 N. Y. 226. 


To submit a question of law to the jury Is error. 
Hickey VS. Ryan, LS Mo. 267. 
U.S. vs. Carlton, 1 Gall. 400. 
Thomas vs. Thomas, 15 B. Mon. 178. 
Ragan vs. Gaither, 11 G. & J. 472. 


We excepted to the refusal to direct a verdict in our 
favor as to these articles. (Rec. 20, beginning of fol. 


D1.) 


Exhibit No. 7 is an opera-glass. (Ree. 11 top; 
Ante, p- od. ) 

The witness said it was similar to the telescope (Ex. 
No. 6, as to which we had a verdict) only smaller, with 
a lower grade of lenses. (/h.) 

Comparing Exhibits 4,5 and 6 (as to the first of 
which we had a direeted, and as to the latter two a vol- 
untary, verdict) with this Exlibit No. 7, he observed 
there was apt to be ‘ta /iftle Adiffere vee MD the lepses 
between each ;” concluding that “ No. 7 is essentially 
the same as No. 6 in its construction, byt with weaker 
lenses ; and, in point of fact, is an opera-glass.” ( /bid/.) 

This verdict is another instance of the contempt 
bred of familiarity. The jurors could not comprehend 
how so common an instrument, sO frequently used by 
them, could be philosophical; any more than M. 
Jourdain could that he had been talking prose for more 
than forty years without knowing it. 

Yet it was such an instrument that Galileo invented, 


and with which he prosecuted his astronomical 


researches ; commencing with weak lenses, the strength 


, 
ae | 
mF | 


aor w Tit I) lie sta lyse quently increasedt, but hoot to the 
degree attained now in the opera-glass in coinmon use. 

Onpera-glass. A binocular telescope of the kind 
ive rites bay (ialiles. sil with which that Philosopher 
first observed the planetary disks and Jupiter's four 


TILeLee 


~’ Knights Am. Meeh. Diet. 1562 top. 


Phe common opera-glass is nothing else. than the 
(ialilean tele scene, invented bry Galileo in 1G00, which 
the first ever cmploved fer) exploring the heavens.” 
Dratedes Dict. SO]. hh. f. 
i, 122s. tit Tel a) Lee 


Is it not more than probable that if, instead of being 
ctually shown to the jury, it had) been orally: fully and 
correctly desertbed to them (as to the nature, position, 
relation and effeet of the lenses) under the name of 

the CGiahltlean tel COM and they informed how the 
THEIL was derived, nel what discoveries the inventor 
mode with it. that the verdict would have been the 
other wav, and have declared the imstrument to be 
philosophical as it 7s, in faet. 

It was invented by a philosopher; to accomplish a 
yl Hoscphine A ee the prosecution of his study of 
natural philosophy ; made inaecordance with and based 
upon a knowledge of the laws of light and of vision : 
that PPLE P poe beige to bring within the rahe of distinet 
vision things theretofore beyond it. His purpose was, 
un effect, to bring distant things near (for all the pur- 
posers of sight); that the hidden might he revealed. 

Phat he imvented this instrument to look at the 
heavens is immaterial, It was the well-understood and 
mevitalle COnSeqience of its construction that if he, or 
mvbody else. desired to bring to more distinet percep- 
tie earthy objects, this instrument would have that 
effect, the same as when directed toward Jupiter or the 
Pepe eon No doubt Cialileo himself, after he had per- 
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fected it, looked through it twenty times at persons 
and things in and about Pisa and Padua, for once that 
he turned its lenses toward the sky. In either use, and 
by whomsoever used for either purpose, the instrument 
itself was (and is) philosophical. 

From its common use important results, in the sphere 
in which he first employed it, may flow. The author of 
the recent work (Appletons’, A. D. 1888) “ Astronomy 
with an Opera-Glass ” (Serviss) notices in the first page 
of his introduction that such telescopes are owned and 
used offen to very good purpose by persons not prac- 
tical astronomers, but who wish to see for themselves 
the marvels of the sky, and who occasionally stumble 
upon something that is new even to professional star- 


vazers. 


Exhibits Nos. 9 and 13 were magnifying glasses ; the 
first having a handle, and the other being combined 
with a stereoscope. (Record, 11, fol. 30 and 12, fol. 
62; ante, pp. 3, 4). 

Like the opera-glass, these are well-known, com- 
monly-used instruments ; these being of less pronounced 
philosophic characteristics than the Galilean telescope, 
and less susceptible of being put to uses purely philo- 
sophie; but im their construction, object, effect, and 
use, they are based upon and illustrate the principles 
and laws of natural philosophy. 

They are educational in their tendency, and may weil 
be deemed by Congress sufficiently taxed at 35%. 

They come within that construction of the tariff 
phraseology which let in the photographic-slides of 
Harvard college free, as already noticed. 

16 Atty.-Gen. Op. 486. 


Most of the exhibits, which we have now gone over 


Ds 


seriatim, am deseribed in the standard .works for 
students and scientists, under the title of Physies and 
Natural Philosophy, ancl are used in schools for the 
illustration and investigation of natural science. (Ree., 
IS, fol. 47). 

Those so described and used would, if brought ii by 
t college, school or church, be entitled to tree entry ; 
and, certainly, whatever is allowed to be specially im- 
ported free (as philosophical) must be permitted to 
come in at 35°,, when imported commercially, as an 


it ticle of merchandise. 


That, when commercially hu ported, they may be 
dedicated to the requirements of commerce, art. science, 
Or any of the professions ~so as not to be directly em- 
ploved as educational toward or by anybody’ but the 
owner—does not at all militate against cur position, as 
we have already noticed ; since it is the mdividual, non- 
educational (construing this to mean knowledge not 
communicated to another) use that subjects these 
articles to duty. <A corporate use, extending their 
teachings to others than the owner, lets them in free. 


Looking at these exhibits collectively, in the ‘light in 
which they have been severally examined ; considering 
the kind of knowledge and skill required to make them ; 
the uses they subserve ; the benefits accrulbg from their 
use,-the more widely diffused the more general the 
use, would not any one, reasoning a prior?, declare that 
thirty-five cents upon every dollar of their market value 
would be all the contribution to its revenues which a 
wise government, in a time of profound peace and 
abundant income, would demand as a condition of 
bringing suc/ articles into the country ? : 

If such a conclusion is reached because of their 


ee 
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peculiar character, is it not that this character is philo- 
sophical ? 

Did not Congress intend the widest scope to be given 
this term, in order to embrace everything tending to pro- 
mote the spread and facilitate the conduct of scientific 
investigation in the various pursuits of life ; to encourage 
the experimental acquisition and verification of such in- 
formation as is theoretically given, or hypothetically 
suggested, in books pertaining to one or other of the 
numerous branches of natural philosophy ? 


We already hear, in anticipation, the government's 
slogan of * Protection to Home-Industry,” which we fee] 
assured will be raised in this case, because now-a-days 
it is In every case. 

The uniform reply is one that readily suggests itself. . 
Suppose the Congress of 1883 did desire to protect 
domestic manufactures of this character; the question 
still recurs, how, and to what extent, did it vouchsafe 
such protection: certainly, only to that extent which a 
natural construction of the language employed will af- 
ford it. Ifthe ordinary meant. of a tanff provision 
will place 35°) upon a telescope or other article, we are 
not to narrow that provision, and strain another, to put 
45°, upon that article, in order to protect home-industry 
by mere construction, and because 359% dees not exclude 
the article altogether. 

There is no reason, historical or other, that we are 
aware of, to justify the assumption that the Tariff of 
LSS3 wis intended to he prohilitory, in order to be aly- 
solutely protective. If not, then talk about protecting 
the domestic manufactures of microscopes, compound 
or otherwise, telescopes and opthalmoscopes, galva- 
nometers and urinometers, is inappropriate ; since it 
comes to this only, that Congress has protected them 
just so far as the applicable provision protects, and no 


pe 
. 
farther, Phere can be no peda 


; , 


desive, to do aught 


ascertain the provision Whiteh is) //+ applicable one, 
vhether it protects more ol less: and no doubtful mter- 
pretation will phiec*d ects thie berrelen LL pn the citizen. 


} | eptrraiitt : \\. bOMPEStLi Dn. eat oi. >. Hho. 
iit : 
Phe mere fact that one section poses Ten per cent, 


lity t Ofherois bow lictal gromacl for Apply 
the ft Oy ither than the latter but the contrars 
' 
; Pirvs v TS | Ly dy 
‘ 
II. ‘ 


is ssttistied thrat as to exhibit at 
| the other exhibits brought te its atte litte yy 
errorious matter of law. ae verdiet mn our 
les Sustittred. it Was error own tthe Court to 
dant thereon... 

Epwin Bo Savvis. 
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Nos. 86 and 255. October Term, 1890. 


In the Supreme Court of the United States. 


Wm. H. Robertson, Collector, Plaintiff in Error, 
Vs, 


Oswald Oelschlaeger, Defendant in Error. 


Oswald Oelschlaeger, Plaintiff in Error, 
Vs. 


Wm. H. Robertson, Collector, Defendant in Error. 


Error To THE Crrevurr Courr or THe UNIrep STATES FOR 
THE SOUTHERN District of New York. 


ADDITIONAL BRIEF ON BEHALF OF DEFENDANT 
IN ERROR IN No. 86 AND PLAINTIFF IN ERROR 
IN No. 255. 


FRANK P. PRICHIARD. 


: 
' 


IN THE SUPREME COURT OF THE UNITED 
STATES. 


October Term, 1890. Nos. 86 and 255. 


William HH. Robertson, Collector, 
No. 86. 


VS. 


\neden ee — 


( sz ald Or lschla: £er. 


Oswald ( elschlaeger 
VS. 


Wilham FH. Robertson, Collector. 


ADDITIONAL BRIEF FILED ON BEHALF OF DEFENDANT IN 
ERROR IN No. 86, AND PLAINTIFF IN ERROR IN No. 255. 


The single question raised by these cases is whether certain 
articles which derive their usefulness and value from the fact 
that they are manufactured by persons skilled in the laws of 
natural philosophy and are adapted to utilize or illustrate 
those laws shall be classed together as philosophical instru- 
ments, subject to a duty of thirty-five per cent., or whether 
the duty to which each is subject shall depend in every in- 
stance on the particular substance which enters most largely 
into its composition. 

None of the articles involved in the present case are speci- 
fically mentioned in the tariff act, nor is it pretended that 
there is any other class than “ Philosophical Instruments,” 
which includes them all. What-the Government claims is 
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that they are to be taxed according to the particular sub- 
stance of which each article is composed, so that an aneroid 
barometer is to be classed as a manufacture of metal, while a 
marine barometer is to be classed as a manufacture of glass 
or wood, and an opera glass is to be classed as a manufacture 
of leather or pearl or metal, according to the accident of the 
composition of its frame. ? , 

The contention of the Government will lead to an absurd 
result, since articles whose value depends nét upon the leather 
or glass or metal of which they are composed, but upon the 
philosophical skill with which they are constructed, will never- 
theless be taxed according to the mere incidental circum- 
stance of their component materials. Such a construction is 
of course to be avoided, if possible. Is it necessary in this 


particular case ? 

That Congress intended to group together in the tariff act 
a class of articles which had for their distinguishing and com- 
mon feature the utilization or illustration of philosophical laws, 
is clear from the fact that a duty is imposed specifically on 
philosophical apparatus and instruments. Nor was this class 
specially favored by a light duty, since the rate (thirty-five per 
cent.) was precisely the same rate as was put on cutlery 
and on cabinet ware and furniture. If indeed the philosophi- 
cal instruments were imported for the use of societies estab- 
lished for philosophical, educational, literary, or scientific pur- 
poses, then they were admitted free of duty: but if imported 
for the ordinary uses of life, the rate was thirty-five per cent. 
it will thus be seen that the grouping together of articles 
under the general head of philosophical. instruments was 
from no desire to encourage the study of philosophy by 
1 low tariff, but simply to place in the same class articles 
which naturally vroup d themselves together, articles which re- 
quired philosophical skill in their manufacture and derived their 
principal value from that skill, and which therefore were gener - 
ily made and dealt in together, irrespective of the materials 
of which they were composed. It being cléar, therefore, that 
Congress did not use the term “ philosophical instruments” in 
the sense of instruments intended to encourage the study of 
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philosophy,but used it as the general name ofa class of commer- 
cial articles, the question next arises, what does this term ordi- 
narily include. It will not do to say the term includes on.y those 
instruments which are used to teach philosophy. It often 
happens that it is the desire to accomplish some useful and 
practical object which leads to the invention of a philosophical 
instrument, and that before it is shown to the student to illus- 
trate the operation of the laws of natural philosophy it has 
already been applied to the practical utilization of those laws. 
The same thermometer which is used in the school room 
may be used for the practical indication of temperature. The 
same microscope that is shown to students may be the next 
day employed to determine the texture of a commercial fabric. 
It would be absurd to tax one microscope as a philosophical 
instrument because it was intended to be used by a professor 
in a school, and another exactly identical microscope, as a 
manufacture of brass because it was intended to be used in the 
laboratory of a large manufacturing establishment. To define 
philosophical instruments as those instruments which are 
employed solely to each philosophy, is not only to exclude 
almost all the important instruments which are mentioned in 
every book on Natural Philosowlhy, and are found in nearly 
every laboratory, but it is also to include many of the acces- 
sories of a laboratory which are not philosophical instruments, 
but which are employed by the professor to illustrate or teach 
philosophy. 

It is submitted that the most satisfactory definition is that 
adopted by the court in the case of Fox ws. Cadwalader, 42 
Fed. Rep., 209, viz.: “ A philosophical instrument, as_ the 
words are used in the tariff act, means such an instrument 
as is designed to illustrate or utilize certain laws of natural 
philosophy, and which requires for its design, or its manu- 
facture, or its use, some special knowledge of those laws.” 

This definition is broad enough to include the whole class 
of instruments which derive their value from the special phil- 
osophical skill of the manufacturer and not from the mere 
manipulation of the materials of which they are composed, 
while on the other hand it is not so broad as _to cover articles 


which, although requiring no such skill for their manufacture, 
may yel be used in the school-room or the lecture platform 
» illustrate the operation of natural laws.; 

Perhaps no better practical illustration can be found of the 
extent and limitation of this class of instruments and of the 
meaning of the term philosophical instruments, as ordinarily 
et by inte igre nt men, than in the arrangement of the Cen- 
ennial Exposition held in the United States in 1876. This 
irrangement has becom matter of history, and is preserved 
in the official catalogue published in 1876 and to be found in 
very large library 
The classificatton of articles is found 6n page 27 of vol- 
ume t. There were seven departments, viz.: first, Mining and 
Metallurey: second, Manufactures: third, Education and Sci- 
fourth, Art; fifth, Machinery; sixth, Agriculture ; sev- 
oth, Horticulture. Under the head of Department 3, Educa 
incl Science, there were five subdivisidns, viz. :— 

First, Educational systems, methods, and libraries. 

- nd, Institutions and organizations. 


Third, Serwntific and philosophical imstruments and 


fourth, Engineering, architecture, charts, maps, and 
graphic representations; and 
hifth, Physical, social, and moral condition of man. 
Under the subhead of “ Scientific and philosophical instru- 
nfs and methods” are tound: 
Instruments of precision,” including astronomical in- 
strumient nautical instruments, meteorological instru- 


ments and apparatus, thermometers, barometers, &c. 


‘Indicating and registering apparatus,” including gas- 


met water-meters, XC 

14" , . oo . 

‘Veights, measures, weighing and meteorological ap- 
maratus, in luding scales, measures, hydrometers, alcho- 
t] << Ve 

Chronometrne apparatus,” including chronometers, 


s, watches, & 
Yptical and thermotic instruments, and apparatus,’ 
til lucding microscopes, telescopes, field-glasses, opera- 


glasses, &c. 


‘Electrical apparatus,” including galvanic batteries, 
induction machines, &c. 

“Telegraphic instruments and methods,” including 
batteries, conductors, electrographs, &c. 

“ Musical instruments and acoustic apparatus,” includ- 
ing pianos, wind instruments, &c. 


It will be observed that this classification includes “ clocks ” 
and “ musical instruments.” These are strictly philosophical 
instruments, although they are made in such quantities as to 
become special branches of manufacture and are specially 
enumerated in the tariff act, the duty on clocks being placed 
at thirty per cent and that on musical instruments at twenty- 
five per cent. 

All the articles in the foregoing list derive their value from 
the skill with which they are made to utilize or illustrate the 
laws of natural philosophy. It is not the ordinary skill of 
the worker in metal or leather or glass that gives them their 
special value, but the skill of the scientist familiar with the 
laws of natural philosophy. They constitute a distinct class 
of the world’s manufactures. They ought properly to be 
classed for taxation under one head. No better term could 
have been selected by Congress to designate them than the 
term “ philosophical instruments.” This term does not conflict 
with any other class terms in the tariff act, as is evident from 
the fact that none of the articles in suit are alleged to come 
under any other classification, except, of course, the classifi- 
cation under the drag-net material clauses which are intended 
to gather in all articles not more specifically enumerated. To 
tax the articles in question under these various drag-net 
clauses will cause inequality and confusion; to tax them 
under the philosophical instrument clause will produce unt- 
formity and system. It is submitted that such a construction 
should be given to the words “ philosophical instruments ” as 
will best secure a reasonable and uniform operation of the act 
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INDEX OF EXHIBITS. 


EX. NO. 


Large Compound microscope 

. Prepared slides for same -_- - 
Astronomical telescope on tripod. 
Single-barrelled telescope. 
Double-barrelled field-glass. - _. 
Small mic ‘rose mee on a a 


Stereopticon, or magic lantern. 


Slides, prepared for Ex. 15 

Grenat battery - 

Inductive Rhumkorf Coil 
Galvanometer. .__. 

Geissler tube___. 

Anemometer 

Hygrometer . 

Hygrometer ________. 

Maximum and minimum ‘ hapmneunstinn 
Laboratory thermometer. _-- --. 
Barometer 

Barometer - 

Barometer ice ~ 
Hydrometer, for ge meral j purposes. . 
Radiometer 


Re age mt ge 


Supreme Courl oF the United States, 


OCTOBER TERM, 1890. 


WituiamM H. Roperrson 
Vs. > No. S86. 
OsWALD OELSCHLAEGER. 


BRIEF FOR DEFENDANT IN ERROR. 
Statement. 


At various dates during the year 1884, the plaintiff 
below imported into New York, of which port defend- 
ant below was collector of customs, a large number of 
articles, of which forty-four samples were put in evi- 
dence at the trial of this cause below, December 10, 
L885, and designated numerically as exhibits therein. 

The importer claimed all his importations to be duti- 
able under the Act of March 3, 1883, Schedule N, as 

‘ Philosophical apparatus and instruments, 35%. 

(22 Stats. 513.) 


The collector assessed them all at higher rates, as 
manufactures. 

As to articles represented by twenty of the exhibits, 
the Court directed a verdict for the plaintiff, which the 
jury accordingly so found ; and also found for plaintiff, 
upon the question of fact left to them, as to three 
other exhibits, Nos. 5, 6 and &. 

It is the correctness of these directions and of the 
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submission to, and decision of, the jury that is chal- 
lenged by the Collector's writ of error, No. 86, of this 
term. 

The articles thus determined to be dutiable as phil- 
osophical apparatus and instruments, as‘claimed by the 
importers, are the following, numbered as exhibits, as 
they were introduced in evidence :— 


Ex. No. 


1. Large compound microscope. 
14. Prepared slides for same. 

t. Astronomical telescope on tripod. 
5. Sinyle-barrelled tele Scope. ? 

6. Douvle-barrelled field- glass. 

S Small microse ope on tripod. 

ll. Reflecting mirror, used in old telescopes. 
5. Stereopticon, or magic lantern. 
16. Slides, prepared for Ex. 15. 
IS. Grenet battery. 

“0. Inductive Rhumkorf coil. 

-21. Galvanometer. 

22 = Geissler tube. 

”~4. Anemometer. 

Ze. H ygromete Yr. 

26, Hye rometer. 

30. Maximum and minimum thermome ter. 
ed, Laboratory thermometer. 

37. Barometer. 

38. Barometer. 

30. Barometer. 

10. Hydrometer, for general purposes. 
13. Radiometer. 


Only one witness was called by plaintiff, and none 
by the lL nited States Attorne v. , 

Put in a narrative form, the testimony, as to each of 
the above-specified exhibits, was in substence (omitting 
many “thats” and other superfluous words, and some 
repetitions) as indicated in that portion of this brief 
(infra, pp. 12 to 33) which discusses the individual charac- 


ter of the several articles upon which. the plaintiff 
below recovered. 


POINTS. 


This case rests upon the testimony of the single wit- 
ness introduced by the original plaintiff. 


Furthermore, each party moved for a directed verdict ; 


thereby conceding (certainly, as to every exhibit except 
the half-dozen submitted by Judge WHEELER to the 
jury) that there was no dispute about the facts, but 
only a question of law presented thereon. 
Was the correct legal effect accorded by the Court to 

the evidence ? 

Anderson v. Beal, 113 U.S. 241-2. 

Kirtz v. Peck, 113 N. Y. 226. 


We say it was, as to those articles for which the im- 


porter had a verdict. These all come within this defi-— 


nition of a philosophical instrument, elicited from the 
witness upon ¢voss-examination : 
“An instrument adapted and fitted for the observa- 


tion, the investigation, and the recording or the illus- 
tration of natural phenomena.” (Ree. 18, fol. 47.) 


‘Judge BLopGETT expresses this view , 


“When an instrument or apparatus involves the 
illustration of some principle of natural philosophy or 
natural science, it may be properly termed ‘a philo- 
sophical instrument ’ within the meaning of this clause.” 

Manasse v. Spalding, 24 F. R. 86. 


In a case tried a year ago, Judge Burier instructed 
the jury, if they found the name “ philosophical appa- 
ratus or instruments ” was not a trade term, then it is 
to be understood as used by Congress in the ordinary 
signification of the word ; “ and, in that event, you wi// 
find the term to include such instruments as are designed 
to illustrate OR UTILIZE certain laws of natural philosophy, 
and which require for their MANUFACTURE 07 use special 
knowledge of these laws.” 


Fox v. Cadwallader, 42 Fed. R. 212. 


ee ee ee a 


The government seems to have ac-epted this defini-. 
tion, as we find no appeal of this case upon this term's 
locket of this cvurt. 

Lexicographers define philosophy, generally, as the 
knowledge of phenomena. To philosophize is to search 
into these phenomena, to discover the nature and reason 
of things ; usually, by comparison of an accumulation 
f individual instances. A natural philosopher is one 
versed in knowledge of the facts of nature and the laws 
leduced from observation of them. Anv instrument or 
- praal atts le shi ened to alk dl the hum: ane ve and mind in 
the pecception of such facts and the deduction there- 
from of uniform natural laws, and in the application of 
-<uch laws when known, Is a philosophical instrument, 
regardless of the purpose In acquiring such knowledge, 
wv the nse made of it. The instrument. or instrumen- 
tality. of its attainment is philosophical. , 

Picking up the old Olmstead’s Natural Philosophy of 
bovhood (published A. D. 1848) we find the author 
thus defines his subject, at page 17, italicizing as 


below ° 


‘ NATURAL PHILOSOPHY is fhe science which treats of the 
Laws of the material wo: ia. .... The term /avr, as here 
used, signifies fhe mode in which the powers of nature 
at. Laws are general truths, comprehending a great 
number of subordinate truths.” 


Instruments framed to illustrate, discover. observe, 
record, or demonstrate these truths, general or subordi- 
ite, or made in accordance with them, are philosoph- 


The course recommended by the late much-lamented 
ve MILLER (in Davidson v. N. O..96 U. S. 104) witb 
regard to the phrase *due process of law” may perhaps 
be adopted by the court as to the tariff term under ¢éon- 
sideration ; and the inquiry may be confined to de ciding 
whether or not each exhibit is or is not s ‘philosoph- 
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ical instrument’ rather than to fixing upon some ab- 
stract definition of the term to be applied to articles 
outside of, as well as within, the present record. 

Should the Court confine its examination to those 
things only which are mentioned in this transcript, it 
would be profitless to inquire, even arguendo, whether 
or not other things, not enumerated here, nor the sub- 
ject of any known controversy, are or are not philo- 
sophical, with any view of instituting a comparison be- 
tween them and the articles which are involved in the 
present litigation. 


From the tenor of former discussions, we infer the 
attorney-general (whose brief has not yet reached us) 
will mainly direct his argument to the consideration 
whether or not each exhibit is (or is not) susceptible of, 
and actually put to, practical use in the exercise of any 
trade or profession of every day life; and, if it is, will 
deny its philosophical character. 

We do not assent to this proposition. 


“ The subsequent use of the thing, as ‘+ does not alter 
the na/ure of it, cannot add a tithable |dutiable| quality 
to it which it had not before ; if it could, why not vice 
versa 2” 


Walton v. Tryon, Ambl. 131. 


The Court there held that tithes were not payable of 
any loppings of oak or ash, because these were timber 
trees ; but would be of maple, because it is not; even 
though the former were in fact lopped for fire-wood and 
the latter for use as timber. 


Everything properly included within the terms or 
designations of a tariff is dutiable at the specified rate, 
irrespective of the use to which it is applied; however 
variant the uses of the included article may be ; even if, 
as to some of these uses, the designated article may 
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supplant or take the place of one dutiable at a higher 


rate. ; 
Curtis v. Martin, 3 How. 109. 
Lee v. Lincoln, ] Story, 613. 


Taney, C. J.. giving the opinion in the first of the 
ry 


** aC 


above cited eases, A. D. 1844, observed ;— 


“Tt has long been a settled rule of construction of 
revenue laws, imposing duties on articles of a specified 
denomination, to construe the article {statute ?| accord- 
ing to the designation of such article, as understood 
and known in commerce, and not with reference to the 
materials of which they may he made, OR THE USE TO 
WHICH THEY MIGHT BE APPLIED. 

(‘urtis v. Martin, 3 How. 109. : 
Arthur v. Cumming, 91 U. S., 364 top: 

The name of the article, in its first creation, may be 
mud most frequently is derived from and indicates its 
intended use, as parasol, telegraph, ete. ; but an estab- 
lished tariff nomenclature covers included articles, ir- 
respective of the various methods of using them. ‘ The 
same rule applies, whether the tariff designation be by 
i single commercial term or by it descriptive phrase. 


It may be parenthetically remarked that the direction 
of court, as to the articles embraced in the collector's 
appeal No. 86), also conformed to the rule that, as be- 
tween two or more designations sufficient to embrace 
an article, the most specific must alone be deemed ap- 
plicable. (See the numerous cases in 96 U.S. and 


other volumes. } 


Whenever Congress desires to make wse the deter- 
mining consideration that purpose is explicitly de- 
clared ; as may be seen in numerous instances, most 
pertinently in that affecting the use of philosophical 


mstruments, ete. 


For example ; — 


“ Articles used or intended to be used as coffee.” 
Bagging and manufactures “suitable to the uses for 
which cotton-bagging is applied.” ‘‘ Pulp, dried, for 
paper-makers’ use. Feathers of all kinds, 25% ; when 
dressed,” including birds, “ for millinery ornaments ” 
and artificial, etc., flowers *“‘for millinery use,” 50%. 
“Upon proof that the salt has been used for either of 
the purposes stated in this proviso,” the duties shall be 
remitted. “ Acids used for medicinal, chemical, or 
manufacturing purposes,” free. ‘‘ Phosphates, crude 
or native, for fertilizing purposes.” * Animals,” 
brought in temporarily, “for the purpose of exhibi- 
tion,” ete. ; “ for breeding purposes ;” “and in actual 
use for the purpose of such emigration.” Books, ete., 
for use of U. S.; of the Library of Congress; or of 
any society, philosophical, literary or religious ; or of 
any college, ete. 


Let us now see what the course of legislation has been 
as to duties upon philosophical apparatus and’ instru- 
ments; especially with regard to the use to be made of 
them. 

Prior to the Revision it would seem that no duty was 
placed upon them eo nomine (except the «additional ten 
per cent under § 6 of the act of 1862: 12 Stats. 550) but 
they were assessed at the rate put upon their compo- 
nent of chief value, unless free because imported spe- 
cially for some society, ete. 

In the second tariff-act passed, approved Ang. 10, 
1790, free entry was accorded to “ philosophical appa- 
ratus, specially imported for any seminary of learning.” 
(1 Stats. 181.) 

The second section of the act of April 27, 1816, e. 
107, extended this exemption to “ philosophical appa- 
ratus, iustruments, books, maps,’ etc., etc., “ specially 
imported by order and for the use of any society incor- 
porated for philosophical or literary purposes, or for 
the encouragement of the fine arts, or by order, and for 
the use of any seminary of learning.” (5 Stats. 313.) 
Same in act of Sept. 11, 1841, ¢. 24, § 1 (5 Stats. 463); 


Q 


Ket of Ang. 30. 1842, «. 270,89 item Fifth (Je. :560, 
bottom 2 

The act of July 30, 1846, c. 74 (9 Stats. 42 ef seq.) did 
not mention them by name, as either dutiable or free ; 
bet that of Mareh 3. 1857. «. OS. S$ 3, restored to the free 
ist ‘all philosophical apparatus, instruments, ie + « 
of La cially imported in wood faith for the use of any 
society.” ete., ete. (11 Stats. 198 bottom. ) 

The act of March 2, 1861, c. 68, $ 23, after exemprt- 
oy all articles imported for the United States, repeated 
the exemption of philosophical apparatus, ete., in the 
La negrth. gee above-quoted from the preceding statute. 
IY Stats. 195 middle. 

\< above noticed, the sixth seetion of the act of 1862, 
us fe, jolt im posed an additional duty of teh per 
ent. npon “ Philosophical apparatus and instruments ” 
venerally, giving no exemption. 

tonles the pressure of war CXPecnses, the act of June 
) S64. ¢. 171, $8 25, abolished the exemption which 
had been expressly given continuously from 1816, and 
LEED} 4 We cl fifteen pret cent. duty npon philosophical iL}? 
paratus and instruments imported for the use of; any 
ociety, ete. (15 Stats. 217.) 

The former exemption was restored by the act of 
July 14. 1870, «&. 255, $ 22 (16 Stats. 268) to philosoephi- 

‘|, edneational, screntifie and literary societies aval to 
those devoted to the fine arts, but of to religious ‘cor- 
porations, which had enjoyed it under the act of 1861. 

Whether this omission (of the word ‘ religious ) was 
mtentional or accidental, the revisers felt bound br it ; 
cccordingly they incorporated antecedent legislation 
upon this subject (as they understood it) in this wise : 
mong the ‘‘ Sundries” of Schedule M are placed. 

Pinlosoplical apparatus and instruments, forty per 
eentum ad vratorem. 

Provided, that any philosophical apparatus and in- 
struments Hn ported for the use of any society meor- 
pwn ite 7 for religious purposes are subject to n duty of 
fifteen per centum ad valorem (R.S., 2d ed. p. 480.) 
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The Free List of the revision included 


* Philosophical and scientific apparatus, instruments 
and preparations . . . . specially imported in good 
faith for the use of every society or institution incor- 
porated or established for philosophical, educational, 
scientific or literary purposes, or encouragement of the 
fine arts, and not intended for sale.” (R.S., 2d ed., p. 
487.) 


The provision of the free list of the act of March 3d, 
1883, was identical with the above, except the word 
“religious” was interpolated between the words “ for” 
and ‘ philosophical society.” 

The fifteen per centum duty was taken off from im- 
portations of all the enumerated articles for religious 
societies and that of forty per centum upon the same, 
when imported as merchandise for sale, was reduced 
to thirty-five per centum—as noted at the outset of this 


brief. 


The result of the foregoing full examination of all our 
legislation upon this subject is to show that, ever since 
these articles have been mentioned eo nomine, as sub- 
ject to or exempt from duty, the sole . discrimination 
has been as to the character of the importer and not to 
that of the particular article imported, of the designated 
class ; i. ¢., provided it was a philosophical instrument— 
whether common or rare, simple or complex in its con- 
struction, useful for professional or mercantile purposes, 
or those of common life, or merely abstractly illustrative 
of the principles of natural philosophy. 

June 17, 1864, the proposition to tax these articles, 
when imported for educational societies being before 
the Senate, it was strongly opposed by Mr. Sumner, 
who said ;— 

“T believe that the education of our country would 


be advanced by stimulating such importations rather 
than by discouraging them. But there is no question 


1f) 


i stimulating thew. The proposition Is to (lis- 
vurage them; because, when vou impose this tax, it 


7 
he prct yik " siuscouragement, 


The amendment imposing a duty of 20% was adopted 
t of IS to 16 ; 
Phe House rey cted it by a vote of 24 to 6S; but the 


committee ass6 nted ultimately to H tax of 


I Stats. 217 
~ vars later. when the free list of the act of July 
14. ISTO, was pending, Mr. Carpenter, speaking espe- 
to books, maps and charts, &c., (which it -was 
to strike out of the bill which had passed the 
i beservedt : 
bive ives, TOV Common cols nt, certain articles ot 
which the vovernment should Chnceourace. 
Phat) pleas sustained in this bill. The importa- 
' f bulls ws a thing deserving of attention fand 
vy this government, for the multiplication of 
tt out the boportation of books, for the multiph 
f ileas and thought it seems should’ be Jdis- 


Vr. Fowler of Tenn forcibly represented that scien- 

~ iti the same is even more true of philo- 

| paratus) were marly for the benefit of 
strident | wer “the most self-denying, helpless, 


eat and laborious men in this country. 


 ) rhenoor mal lin x knowledge enough to untler- 
” that there is a book | or instrument} that will be 
— im.end by hard work and toil and self- 


lenving himself day by day what other men use, 
by enough to send for and get the book [or 
ostroment and bring it here, and he reads it and dis- 
tributes it for the benetit of others. These are the kind 
fren who are to profit by bringing in these things 


tres ° 


He coneluded with the observation that these were 
poor men’s pleasures, as wellas work. Rich men in- 


—_ 


1] 


dlulge in yachts, racers, blooded stock, ete. ; exception- 
ally, only, in scientific pursuits, 

Thirty-five per cent. contribution to the government 
ougbt to be sufficient from such a source ! 

We repeat that the discrimination is as to the char- 
acter of the importer, and not to the specific use, except 
so far as the txfended use may be assumed or inferred 
from the character of the importer, where an exempted 
corporation. A religious (or other specified) society 
can import any plulosophical instrument free, and then 
do what it pleases with it; if a magic lantern or stere- 
opticon, use it to exhibit pictures of the Holy Land to 
the Sunday-school, or any other. pictures at a Fair. If 
once imported in good faith, the Church or College can 
sell any of its instruments to whomsoever it pleases, for 
any use whatever, without any lability to duty aceru- 
ing. The fact that the privilege of free importation 
was restored to religious societies, after being once 
tuken away, shows that it is not supposed that the im- 
portations will be entirely devoted to purely abstract 
scientific investigation. 

We thus urge the proposition that «se—whether 
purely scientific or also professiona: —-is not the deter- 
mining consideration, because the effort of the govern- 
ment (at the trial of the Chicago and Philadelphia 
‘ases, as well as of this) appears to have been to estab- 
lish some such test ; hence, we anticipate such a con- 
tention upon this appeal. 

To us it seems that the difference between an educa- 
tional use and an individual, personal employment of a 
philosophical instrument is indicated by the free admis- 
sion in one case and the assessment of 35% in the 
other ; and to insist upon a still heavier duty, upon the 
ground that the use of the instrument is not exclusively 
that of abstract science, is carrying the argument 
beyond any fair interpretation of the language an/l 
requirements of the statute, according to the ordinary 
rules of statutory construction. It concedes purely 
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eculative ive stivation, hot directed toward practical 


om, 


resuits. an advantave it denies to those observations 
which. beneticial to science generally, are (or may be) 
incidentally se to the experimenter or to the subject of 
the experiment; as, for imstance, the patient whose 
temperature is ascertained by a clinical thermometer. 
We believe that instruments of scientific research are 
best employed when directed toward soTne practical 
result that (ifattained) will be usefal to mankind, pecu- 
niarily or otherwise. A far greater interest attaches to 
or observations of the heavenly bodies from the fact 
that the knowledge thus acquired is of incalculable 
uiventage to commerce and navigation than woukl be 
the case if they had no direct relation to the ‘daily 
fairs of life upon this planet. 

lariffs aredesigned to affect commercial transactions ; 
mvt when that of ISS3 Hp pOses 3% cluty upon philo- 
sophical instruments, ete., it means upon these appli- 
ances of philosophy when commercially dealt in, and 
thus put to a commercial use. If not an article of coim- 


merce in this country; 4 ¢., if bought abroad by or for 


i importer whose purpose is only to use them here 
philosophically, scientifically, religiously, or educition- 
ily, they are free; though, as an article of domestic 
ommeree, they must be supposed ultimately to fall 
nto the hands of those individuals who will put them 


to their natural use, which is philosophic. 


Examining, now, each of the articles involved in the 
Collector's appeal, in the numerical sequence of their 
ntroduetion as exhibits, and in the light of the testi- 
ony given as to each (omitting only immaterial and 
<1pe rfluous words), the appellees confidently expect it 
ill be found that every one of them is entitled to 
entry at a duty of thirty-five per centum, as within the 
fututory meaning of the term “ philosophical apparatus 


an instruments. 


Ex. 1. A compound microscope ; used for examining 
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very minute objects of all kinds which are invisible to 
the naked eve. There are various microscopes, differ- 
ing in the degree of fineness in the lenses, and the num- 
ber of lenses they contain. This is a compound micro- 
scope ; that is to say, it contains a lens with an object- 
ylass composed of a number of lenses arranged in a 
certain system, and also an eye-piece to make the 
images produced by the lenses clearer to the eye. This 
is neither the highest nor lowest kind of a microscope ; 
au medium microscope. It is fitted for practical use in 
the investigation of small objects. Scientists usually 
use the highest power of microscopes in pursuing scien- 
tific investigations, although it is not absolutely neces- 
sary. This depends upon the objects to be examined. 
They do not always use the highest ; frequently, a low 
power is more desirable. ‘The best made microscopes 
are usually supplied with a variety of lenses, so that a 
person making an investigation can substitute a lower- 
power lens if he chooses. Exhibit No. 1 is a combina- 
tion of three lenses, and it is undoubtedly adapted for 
high powers or low powers, as one may desire. By un- 
screwing the lens one part is removed, and the power is 
thus decreased. It can be unscrewed twice, and by 
that means you get a very low-power object-glass. By 
screwing the lens out again you get a higher power; 
but you could not tell by the looks of it what the exact 
power was. A low power gives a much greater surface 
of vision at one time than the Inghest does. A very 
high power enables us to see only a minute por- 
tion of the object ; the reason being that, of an object 
magnified so much, only a part can be seen at a time ; 
while the low power, not magnifying so much, takes in 
a larger field at once. 

The box containing the microscope contains other 
parts, ex gr., a sort of trough, for examining fluids; a 
little cap, which covers up the fluid and keeps it in 
position, spreading it out and giving an even layer. 
This is an usual accompaniment of the microscope. 
This is another adjunct of the microscope, commonly 
called a “bull’s-eye” lens. When an opaque object is 
being examined from a light in the mirror it throws the 
light up through, and can be used for obtaining an 
oblique illumination. Microscopists have occasion to 
use hand-lenses ; 7. ¢.,.a single lens where they make 
the focus without any machinery ; and it is an adjunct 
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’ : Zi est t}™< ret on! | \ microscopists, but 
otmiete arncl physicists iti re neral, 
} ' } T al Ney 1 . microscope-slides for exhibit 
; : stake It. e*y rl mo : fos 24. Dy) 
Phe microscope is an optical instrument used for the 


n of minute olrects bry enlarging the visual 
res f then tiphorn the eve of the observer. - Not 
t . w~overy trot its proven nt ana its proper 
tore requires knowledge of that branch of phil- 
ry ence which Is ‘listinetivels called “optics,” 
f the nature of huht and of the laws of the 
f heht and of vision 
lhe compound microscope consists of at least two 


| foetus? | T 7 thi ‘ Rex eR fool. 24 ba placed 


fiweiv te the « DT et. to the « Ve, anil fo one another, 
tan enlarged image of the object formed by the lens 
reemt at (th boner t-ulass Is looked at throug) the 

ss. sothat while through «a simple microscope the 


ke chreet \ it thy oben t tor In maunified, in the 

mpound the eve observes only indirectly the object 

i directly looks at thy enlarged image of it is rbeagenn - 
fhewl bee the first len« : 

L rcles Tite ty propriate title. itl Vol. \VI of the 


Enevelopedia Britannica, near the bottom of the second 


n? OF poeagee “60 it is said of the compound micro- 
Le +) a? . i i~ | ers ti 
te? , 7 i? Tiié leant T tf ‘“* nturv mite ‘iiie or thie most 
f pal j , * f ie if ye 70 me are /, that the (Vilii- 
a rehical ars ; it yl wonipulatire skill has 
. a 


It wonld hardly seem questionable that the muicro- 
pe, Ex. No. lis a philosophical instrument, pure 


The same is equally true of Exhibit No. 4—an -astro- 


: Peele Scot repcovirete | npon | tripact, “desiqned 


ore particularly for eramini ng stars and heavenly 
lodies.” (Ree. 10, fol. 27.) 
The testimony as to this exhibit (No. 4) was this :— 


Exhibit No. 4 is an astronomical telescope, about three 
feet long, mounted upon a tripod. ‘The witness testified 
that it was, in a certain sense, the reverse of a micro- 
scope ; being an optical instrument for examining different 

distant? ] objects—stars, or anything of that sort. — It 
assists the eve in two ways; first, in enlarging the 
angular vision and thus magnifying it ; and, secondly, 
by collecting and directing the rays of light to the eye ; 
‘. ¢., directing a larger beam of light to the eye than 
could be done without it. Telescopes are differently 
designed according to the distance or use to which they 
are to be put. This erhihit 1s de Site f more particularly 
for era ining stars and heave nly bolic s, and is an astro- 
nomical telescope. The witness thought his description 
practically covered all instruments which are used for 
seeing distant objects. (Reeord, 10, fol. 27.) 


Exhibits numbered five and six are similar in con- 
struction to Exhibit 4, but are less powerful, and not 
expressly designed for stellar observation. 

Therefore, Judge WHreLer submitted the question, 
as to their character, to the jury (under instructions 
not excepted to) who found both to be philosophical 
instruments: within the meaning of the statute, upon 
examination of the exhibits themselves, in connection 
with the following testimony : 

Exhibit No. 5 is a telescope known as a_ field-glass. 
It is not especially constructed for astronomical pur- 
poses. Its main purpose is for viewing objects at a 
long distance, but not especially for heavenly bodies, 
although it could be used for some of the stars. It is 
used to gratify a laudable curiosity. ‘It is used by sea- 
men a great deal, and is of the general shape of a marine 
vlass. (74. fol. 28.) 


Exhibit No. 6 is a double telescope, or opera-glass, 
or field-glass—either one or the other—based upon the 


lf 


ree* sOaTile 


; 


telerse Opn It isa teleseaope 
f achromatic ranve. The record 
it is constructed im such a.was 
P= PlAne-COnVe \ ur lass ~ cemented 
means to get a larger field of 
l is essentially the same as in 
itis not ¢ spectrally adapted fon 
lt i« ant on shipboard jane 

‘ Purposes that nt simul - 


Tro} ' 7, opera-glass ; it ms itt 


venient than the single- 
/ ry Mrses becnmse i? is 7 


- s*7 ' '*. ‘ 1irie iti rf preptne'te, 


pac 3 Lie wit obpects aton 
- . : aclaptedt te) mae reper pron! 
, 4 ' | (i witness stated that 


(th «cifference im the lenseg be- 
ry ver tele Scopes have achre- 
that wm te sav. two or more 
roewt Teper thes That is clone it 
er and clearer field of vision fo 
the larvet telescope thére is 

rs f lenses, either convex o1 
oa donble conves. All these sam- 
, 7) jects ata distance, an No. 
| fon astronomical! observations, 
it purpeoss lt is mounted ‘on a 
mts sc If Can be turned in Any 
hieet to be observed ean be 

“| n Phy planets are constanths 
t hye tel ee) he lesass te bv adjusted 


of the henve nly lexdies, and it is SO) 


re ofa hand instrument. It ts 
for the examination of heayenly 
re too weak for that: it 1s tomls 


fines «nt n lass fon observing olyjects nt 


Petes 
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ets in general. No. 6 1s a double 
p PERT] De Peter, only the lenses ar not 


w of the law. and under Judge Buf.er’s 


thix «tatute. we were entitled to have a 
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verdict directed in our favor as to these exhibits ; since 
they are “such instruments as are designed to utilize 
certain laws of natural philosophy, and require for their 
manufacture special knowledge of these laws.” (42 Fed. 
Rep., 212.) 

They are based upon the laws of optics, and are use- 
less unless constructed in conformity thereto. 

But although the facts required a direction in our 
favor, neither we nor the appellants can complain that 
the cause was submitted to the jury if their verdict de- 
termines the matter in the same way that the Court 
should have decided it. 

Brock v. Cing, 3 Jones L. 45. 
Woodbury v. Taylor, //. 504. 
Bernstein v. Humes, 78 Ala. 134. 


Ex. 8 is a low-power microscope or magnifying glass 
on brass tripod. It is meat used for examining 
grain and minerals and things of that sort, and is also 
used by hotanists and entomologiats ; the lens is called 
“the Coddington lens ;” the witness, as a chemist and 
scientist, has had oecasion to use such a lens. This 
magnifving glass, mounted upon three legs, is used 
to examine the quality of grain; it magnifies the grain 
and shows up the defects if there are any, and is used 
for that purpose by dealers in grain. They use this 
instrument in their business. (Ree. 11, middle.) 
Almost any instrument commonly and commercially 
known asa “microscope” should be judicially recog- 
nized as a “philosophical instrument;” especially 
where mounted, as*this exhibit was, for convenience of 
use in its manipulation and in making investigations 


and observations. 


“ Microscopical examinations may be carried on by 
the aid of an ordinary, inexpensive microscope ; but 
this, in the natural course of things, will give place to 
a more perfect instrument, and a complete list of acces- 
sories, provided the student becomes interested in the 
subject.” 


Hopkins’ Experimental Science, 278. 


j * 


lt is an ipstroment rec puirayage “un applied knowledge 


f{ the laws of optics in its comstruction ; beings ** an 
optical mstrument tor thy examination of minute ol 
wets (or parts of objects which enlarges the visible 
pi tures upon the retina of the observer hy the raves 
perce ding from them bene Brit EF used for scientific 
purposes ; this « chibit bemg emploved by botanists 
and entomologists in their study of nature ; its botanic 
hse sloubtless snocvesting its commercial ise for itll 
prigkleeurors pur (ome 

It. lens is one ar \i levy J yy close observation nna 
investivation of the action and laws of light; ealled 

ifter its promoter, not its originator) “* the Codding- 
ton lens It isa vrooved sphere, the Invention of Sir 
David Brewster. “ and when properly made is almost 
free from spherical aberration, and the chromatic aber- 
ration is almost insensible” (Am. Cvel.), consisting of “a 
spherical lens, or sphere with «a deep concave groove 
eat around it, so as to eut off the marginal pencils, and 
thus vive a wider field and more perfect image.” (/4.) 

i will by Apparent fom this that it is not an article 
that anyordinary mechanic can make; but requires 
technical knowledge and skill in handling the sphere 
and cutting the groove to just the proper depth. 

That, in the lapse of time, it is found adapted té, and 
is adopted for, commercial and utilitarian purposes 
does not deprive it of its philosophie origin and ‘char- 
acter. Itis stilla philosophical instrument, employed 
my thy transactions of daily life. 

Whatever were philosophical instruments, when that 
first became a statutory term, remain so to the legis- 
lative eve, unless a different meaning is declared by 
COngress. 

The inereasing application of the microscope and 
other philosophical instruments to the daily uses of 
life is observed upon in the introduction of a little 
book by Mr. Phin, “How to Use the Microsgope ” 
(A.D. 1800) from which we offer the subjoined copious 


ee ome 
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extract as expressive of our own views, upon this branch 
of the subject. 


“Tt is also a fact to be regretted that heretofore the 
microscope has not been extensively employed in the 
arts, and in everyday life, simply because practical men 
have not been taught how to use it, and consequently 
have been unable to avail themselves of the advantages 
which it offers ; but if carefully and judiciously selected, 
and properly handled, it is capable of affording an 
amount and kind of assistance which cannot be safely 
neglected. It may be made to aid in the examination 
of raw materials, and of the finer kinds of work; it will 
enable us to measure spaces which would otherwise be 
inappreciable, and this, in an age when even in ordinary 
machine shops the thousandth part of an inch is fre- 
quently an important quantity, renders it indispensable 
to the careful and skillful mechanic ; on the farm it will 
enable the agriculturist to examine closely and minutely 
the various noxious insects and forms of fungi and 
blight and thus aid him in identifying them and apply- 
ing the proper remedy; and in the examination of 
minute seeds, such as timothy, clover, ete., it will prove 
a very valuable assistant, enabling him to detect any 
inferiority in the quality, or any impurity or adulter- 
ation. Frequently the agricultural seeds offered in 
market contain minute seeds of offensive weeds, many 
of which are so small that they are not easily discovered 
by the naked eye. 

Every farmer and mechanic knows the value of a good 
pair of eyes, and he also knows that an agent which 
doubles or trebles our power in any given direction at 
once confers upon us in that respect a superiority over 
our fellows. Very few men are twice as strong as their 
comrades ; still fewer have three times the strength of 
ordinary men, and it may be safely affirmed that no 
man possesses the power of ten ordinary men. But a 
microscope of very ordinary capacity at once multiplies 
our powers of sight by ten, twenty, or even a hundred 
times, while those of the better class enable us to see 
things with a keenness and clearness which, when com- 
pared with that afforded by the naked eye, is as more 
than a thousand to one. 

There are four distinct and important directions in 
which a microscope may be made to serve us: 1. It is 
‘apable of affording the most refined and elevating 
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kind of pleasure by the exhibition of objects of 
extreme beautv and interest. ‘There are few more 
splendid sights than the gorgeous colors displayed by 
sotnie objects when viewed Iy polarized lixht, * and 
even the tints of certain minerals, and the brilliant 
scales of certain insects, when viewed as opaque objects, 
by means of AT good condenser, SUP piss anything -that 
is familiar to us in ordinary experience. On the other 
hand the exquisite beauty of form which is character- 
mtic to most of the objects with which the microscopist 
concerns himself can be fully appreciated only by those 
who have seen them. Asa sort of innocent amuse- 
ment and pleasure, therefore, the microscope has few 
or neo equals ; for it phat he safely affirmed that a-five- 
doliar instrument 1s capable of affording gratification 
of vreater variety and intensity, and of longer .con- 
tinuanece, than that vielded by anything else of the 
same cost... ... Everything in nature and im art 
rehy\ be subjected to Inspection by it, and will then 
disclose new beauties and fresh sources of knowledge. 
Cider itthe point of the finest cambric needle looks 
like a crow-bar, grooved and seamed with seratches ; 
the eve of the fly is seen to consist of thousands of 
eyes; ‘and the dust of the buatterfly’s wing appears to 
be what it really is, scales laid on with all the regularity 
of shingles or slates on a house; while to prepare:.and 
examine these simple objects requires no great Skill 
and no elaborate apparatus. 

2. As a means of imparting instruction to the young, 
the microscope has now become indispensable. “The 
changes which of late years have taken place in the 
views held by our ablest men in regard to the best 
education are too well known to need even mention. 
No education that does not include a knowledge of 
natural science is now regarded as complete, and there 
is a very wide range of the most essential and practical 
knowledge that can be reached only through the, mi- 
croseope. Thus, when we look at a leaf with the neked 
eve, we see but a green mass of matter, possessing a 
certain beautiful form, it is true, but disclosing nohe of 
those organs which render it more complicated and 
wonderful than anything ever produced by our most 
skilful mechanics. Looked at by the microsgope, 
however, this same leaf is found to be made up of in- 
numerable parts, each one of which is highly complex 


and beautiful; it is furnished with mouths for breath- 
ing, with cells for storing, digesting and assimilating 
nutriment, and with ribs for strengthening its strue- 
ture; and all this, which is perfectly invisible to the 
unassisted vision, becomes distinct and obvious when we 
call to oar aid a microscope of even moderate power. 
It is true that much of this may be taught by means of 
books, engravings and verbal descriptions, but every 
one knows that for distinctness and impressiveness the 


very best engravings fall far short of a view of the real 


object. 

3. As an instrument of research, the microscope now 
occupies a position which is second to none. There is 
hardly any department of science in which a student 
can hope to reach eminence without a familiarity with 
the microscope. Botany and Zoology have been deve!- 
oped almost wholly by its aid, and so necessary is it In 
the study of these sciences, that Schleiden, one of the 
most successful of investigators says of it: ‘“ He who 
expects to become a botanist or a zoologist without _ 
using the microcope, is, to Say the least of him, as ereat 
a fool as he who wishes to study the heavens without a 
telescope.” In chemistry its services have been very 
important, and in geology and mineralogy it has opened 
up new fields of research which almost promise to rev- 
olutionize these sciences. Medicine has long acknow!l- 
edged the microscope as one of its most. efficient 
assistants, and in the practice of tue best physicians it 
is regarded as an indispensable means of diagnosis in 
some diseases. 

4. As an assistant in the arts. Its importance in this 
department is but just beginning to be recognized, and 
in a former paragraph we have endeavored to poit out 
a few of the subjects to which it may be applied with 
ood hopes of success.” | 

Phin’s ‘‘ How to Use the Microscope,” Intro- 
duction, pp. x—xiv. 


“Exhibit No. 11 is a speculum or reflecting mirror. 
It is used for reflecting the light which is thrown upon 
it in various directions. It is wsed/ us an illustration of 
the reflecting of light. It is used also in some of the 
larger telescopes, the old-fashioned telescopes made a 
number of years ago, where the light was reflected. 
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The image of the object that was viewed was reflected 
from this mirror to the eye of the observer ; after pass- 
ing through the lenses in the usual way, the light fell 
upon a speculum of this sort and was then reflected to 
the eve. That is whi at is ealled a reflecting telescope. 
In this form ifs principal use is in the illustration of the 
vefraction aud reflection of light, and 1s an instriment 
found in a collection of instruments in schools and col- 
leves, and has no particular, practical use that he [wit- 
ness! is aware of. (Ree. 12, top.) 


The direction of the Court, in favor of the plaintiff, 
Was 80 imperative i legal necessity as to preclude 


ISCuISSION. 


The next exhibit upon which plaintiff had a directed 
vordiet was No. 15: , 


Ex. 15 is a stereopticon or magic lantern. Its 
peculiarity consists essentially of three parts ; its case, 
the box containing the light ; inside of it and in front 
of the light is a condenser consisting of one or two 
convex lenses, or more; then at the end is the object- 
class, which modifies and projects the image of what- 
ever is examined upon the sereen. In this gase the 
‘ight enters from behind and is projected upon the 
screen in front. This instrument is used for illustrating 
lectures and instruction in colleges and universities, 

il for projecting pictures of « lifferent subjects: upon a 
Wi oe it is also used in the illustration of natural 
science tecord, 13, fol. 4.) 


The use of the stereopticon is almost exclusively 

ineational, as the testimony (upon which the Court 
vas bound to act) states : and mainly in illustration of 
the facts of natural philosophy, as we all know.: 

So far as used for amusement, it is an effort to amuse 
by means of philosophic principles and applianées. 

That it may sometimes be used for other, and com- 
mereial, purposes does not militate against our claim ; 
any more than a telescope ceases to be an astronomical, 


philosophical instrument when the owner places it 
upon the street-corner to be looked through at ten cents 
a peep. 


Exhibits 16 are stereopticon slides belonging to 
Exhibit No. 15. The magic lantern is very often used 
asa toy; the smaller kinds are the more common kinds. 
That is merely a question of price. The question of 
material which enters into the construction of it is a 
consideration. The principle of action is the same. 
The same pictures which could be used in the toy could 
be used in the higher-priced ones ; and this instrument 
is used in the illustration of natural science, and is also 
a toy—-a child’s ordinary magic lantern. (/bid.) 


This exhibit necessarily follows the fate of its prede- 
cessor, Of which it is commercially a part. 

May 1, 1880, the Attorney-General advised the Sec- 
retary of the Treasury that Harvard College was enti- 
tled to free entry of photographie slides for a magic- 
lantern, as “ philosphical,” ete. If a college can import 
them free, they are dutiable (when imported commer- 
cially) at 35%. XVI Atty. Gen. Op. 486. 


Ex. 18 is a Grenet battery; that is, an electric bat- 
tery used for generating electricity. It consists of a 
positive carbon pole and a negative zine pole which is 
inside and is arranged to slide up and down when the 
battery is not in use. When the battery is not in use 
the zine is lifted up out of the solution, and that stops 
all further action. When you want to use it again to 
start the electricity you press the zine down. A vacuum 
is tilled with bi-chronate of potassium dissolved with 
water and a little sulphuric acid. It is an electrical 
apparatus, and has one bad quality; that is, becoming 
polarized in a very short time. In other words, the zine 
pole becomes coated with little particles of hydrogen, 
and that prevents all further action in the oxidizing so- 
lution and stops it. The battery 1s used in laboratories 
largely. Witness has used it in his own. It is used 
almost exclusively as an experimental machine. It ean 
not be used as a practical machine on account of the 
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rt tins it runs It becomes exhausted in a very 
w@ @¢s eras fis mith eRe is ay bhi explanation or thi 


7 
’ ‘> ‘ ‘~~ 
, j : Reeord. 1. fol. ood. } e 


Peoteating against anv diserimination vrounded upon 


- 


om - 


for telegraphing, or oth rwise commercially, this 
lence shows that exhibit No. 18 is, in its use, as 


ita eonstruction ana operation, purely philo- 


“iis a Rhomkorf coil constructed on the follow- 
perimeaple {round a central core of soft iron is 
»eortain number of turns of copper wire, each 

‘ ei insulated by a laver of paper or some other 
lating material then on toy of this coarser wire Is 
miupin the same direction a large number of 
~T f weryv thu wire, each Clie likewise insulated 
werot paper o1 other insulating material, and the 

' res CCOOMNECT with thie two poles (on top and the 


reer wires connect with the lower, with the commu- 
tater trom one pole tothe other. This box is filled 
with what is called condenser; which is a series or 
somber of plates of tin foil such as we find wound 
ronnd tobacco. That stores up electricity somewhat 
the perinn TL ofan Levden jar, ana keeps it stored. 
» that when a person uses it he gets as much greater 
shock than he would if the condenser were not there. 
Phet is used in schools and universities, and ‘also by 
' ,Sicintis unl Lys people who merely lise it for their 
ry amusement. It is used practically in colleges and 
versities fo /lustrate electrical science, and also by 
erTy one who has oOceasion tw venerate that kind ot 
tricity It is also used to explode mines at times, 
to explode dvnamiute cartridges, or anvthing of that 
kind. Tt may be used in connection with a battery. 
li haan , pra fievtl nee an beds graphing. Tis rein Ux ‘te 
for HHustratina the laws of electrical induction (Reeord. 
14 near top, fol. 3b. : 


Exhibit No. 20. like No. 18. is used only scientifically, 
i philosophical experimentation. doth are within any 
rule of determining philosophic character that has (so 


far as we can discover) ever been laid down. even by 


Seine 
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the several attorneys for the United States at the trial 
of earlier cases ; hence, in the absence of appellant’s 
bref, we can not conjecture upon what particular 
yvround a verdict was asked to be directed against us 
as to these exhibits ; the general ground was to pre- 
serve all possible rights of the government. 

That mines may be exploded by it does not extinguish 
its title to be called philosophical. Archimedes, apply- 
ing his knowledge of optics and the nature of the sun's 
ravs to firing the Roman fleet, by means of reflecting 
mirrors, Was none the less a philosopher, utilizing for 
his purpose philosophic instruments, than if he had 
always abstractly speculated upon the laws of light, 
without practically making use of his knowledge. 


Ex. 21 is a galvanometer, an electrical instrument 
used for measuring the intensity or strength of currents. 
It is a differential galvanometer, and is based on the 
principle of the magnetic needle. It deviates to the 
right or left, according to the intensity of the current 
passing through it. ‘This is a small galvanometer used 
for testing the strength of batteries or other instru- 
ments. It is not scientific enough to be used for meas- 
uring the strength of currents; it merely shows 
whether the current is running or not. They are made 
of various degrees of fineness, and when of sufficient 
degree of fineness they are used in measuring the 
strength of currents. This is merely to tell whether 
the current is running at all. The degrees on the scale 
are merely to tell how far the needle deviates. The 
strength of the current is measured in proportion to 
the deviation of the needle. These are used by seien- 
fists and are used also hy electricians. An imstrument 
of that kind of that degree of fineness is usually used 
in the laboratory. Tf the galvanometer was of a better 
and more accurate kind it would have a better practical 
use in telegraph offices. This is not fine enongh. 


‘Reeord. 14, fol. 37.) 


The observations made as to the preceding exhibit 
also applies to No, 21, except that the Attorney-General 


perceive from the evidence that it is ‘philosophical’ 


even aceording to his crucial test of “ practical Lise 


is it does mot ¢ prlencle Tiles, annul is not adapted to use 


n telegraphs It indicates the presence and activity 
of an unseen and almost unknown force, whose 
teries are just being displaved to serentific eves, 


ued of which this instrument aids in facilitating the 


Ilthas mot the unphilosophic defect of hbeimg of 


Ry Yvien Creisler tube asec hy screntists to eSamine 
the properties of sparks; for instance, of the Rhum- 
Lowrt ont we have jist eVnaritie dl. or any electric spark. 
It consists of a glass tabe which is sometimes exhausted 
of all air. <o von examine the spark ina vacuum. It is 
eometimes filled with other gases to examine the 
pereoge ries of sparks i) onses It 1s sometimes fille«t 
with liqnid. It has wo practical use, They are made 
' Waren pre tur “ple ariel artistic shapes , Sone of 
them are vers striking aml give very pretty pictures in 
he dark «Reeornl 14 bottom 


’ 


Phough sanlto have no present ** practical use, this 
nstroment is employed in tentative experimentation to 
determine, by the spark, the character of electrodes of 
different substances as to then respective adaptabilits 
for the transmission of the electric current ; the inten- 
sity and! color of the spark varving with the nature of 
e owas with which the tube is tillest. 

Vi Am Cvel. 50S (last ecd.). 

~ Koht’s Am. Mech. Diet. 961. 


Ultimately. “ practical use” may be made of the facts 
thes ascertained: but this instrament will then be as 
porely philosophical as it is now, while its employment 


s vet remains in the region of speculative philosophy. 


bx. 24 1s an anemometer, and is used for measuring 
the velocity of the wind. It is nothing but‘« wheel 
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revolving around its own axis, with a dial indicating the 
number of revolutions it makes; and of course it meas- 
ures the velocity of the wind. It is used ti observatories 
for that purpose, (Reeord, 15 top.) 


This exhibit is used only to observe the phenomena 
of nature, and not at all the handiwork of man, or 
aught which his labor contributes to produce ; though, 
by multitudinous recordings of these observations, 
simultaneously in observatories far distant from each 
other, it is no doubt hoped that some natural law may 
be discovered, the knowledge of which will be practi- 
cally useful to man, in his various avocations, by sea 
and land. 

If aught is ever accomplished in this direction, this 
instrument of its acomplislhment will remain as purely 
philosophical as it is now. 

“ By means of this simple instrument, Dr. Lind, who 
invented it, ascertained the force of the wind at different 
velocities, by the height of the column of water raised 
by it.” 1 Am. Cy. 489, hh. ¢. 

2 Ency. Brit. 24, /. 7. 
1 Knight's Am. Mech. Die. 99. 

Biram invented one to be used in mines, to prevent 
explosions ; anv inattention to the supply of fresh air 
being detected thereby ; (Jbid.) but his instrunient did 
not thereby become any less philosophical than Lind’s. 

“ Anemometry now forms a most important feature 
in all metreological observations, and many inportant 
and valuable results have appeared since the invention 
of the self-recording apparatus.” 2 Enc. Br. 26, A. ¢. 


Without the aid of instruments, we observe that wind 
has velocity and power ; but the anemometer enables us 
to measure and make comparisons of velocity and to 
ascertain the proportion between velocity and force, and 
to establish the law governing this relation. 

The thing measured is not produced by human effort, 
nor subject to his will or control; although he may 


learn to avail himself of its movement, velogty, and 


propelling force 


Exs. 25 and 26 are hygrometers. An hygrometer is 
i» instrument devised for measuring the amount of 
mensture in the at ricospr lie re. It consists of two ther- 
mometers ; above one of them 1s wound it piece of silk 
vith a small amount of cotton fastened to it atd that 
lips mite a vial containing water. The Water, on 
-saporation, loses a certain degree of coldness and, 
crryse quently, one thermometer will be higher than the 
other, and by using tables for caleulation the dlew point 
in be determined, that is to say, the amount of motst- 
ire there is in the atmosphere. This cdeseription 1s of 
Exhilut No. 25. Exhibit No. 26 is undoubtedly based 
pon the mittie principle : the object or pur Sse of it is 
the same. ane the sole object of either of these instru- 
ments is to obtain the degree of moisture in the atmos- 
phere Jt is used to determine facts wm meteorol Mp?/ and 
alee wa lahoratories Witness has one in his own 
laboratory. The instrument is found in educational 
netitates ho HHuatrate the truths of natural sev nre. Lhey 
sor weed hy ny ther thon sere nlite pe reoneand are 
not instruments of everv-lav use. (Record, 15; fol. 3O.) 


If instruments constructed to ascertain the force, 
pressure and velocity of atmospheric currents (that we 
may know their laws so as to utilize them safelv, instead 
of, being their sport) are plilosophical; none ‘the less 
es) are those invented and applied to learn the relative 
humidity of these currents, at different times and places, 
cod onder all crreumstances. 

12 Ene. Br. 569, 74. Hygrometry. 
2 Knights Am. M. Die. 1158. 


[t is scarcely yp warthle to overestimate the unportance 

ff rnowledae Di thie horizontal and vertical distribution 

fiee al pine ephere of ifs (Mp HCOUS eepor, for i? may he 

fy meri thet it fe reise one of the prime foctors in all 
Larder pr hlems of atimosphe rie physics.” E 
lf} ne. Br., 138, OZ. Meteorology. 

4 Am. Cy. 141, tit. Hygrometry. - 
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When it comes about that every farmer, in haying- 
time. and his wife in her dairy, consult their hygrometer, 
as they now do the thermometer and barometer, all 
three will continue to be philosophical instruments 
applied to the common uses of daily life. 

It affords a standard of humidity, and the means of 
comparison ; but its chief claim to be called philo- 
sophical, according to the Government's theory, is that it 
has not vet been directly and practically applied to 
commercial or common uses—as the testimony states. 


Ex. 30 is called a maximum and minimum thermom- 
eter, for recording the temperatures produced. One 
side records temperature during the day-time, and the 
other during the night. There are two little flues in 
each tube, consisting of a little steel wire held in posi- 
tion by a little head. As the mercury rises on one side 
it shoves the indicator up; then it goes down again, it 
leaves the indicator where it stopped rising and pushes 
the one on the opposite side up; and whenever the 
indicator stops it tells youn how high or low the tem- 
perature was during the night. This is graduated on 
the Fahrenheit seale. /f is used principally by scientific 
people; it may be used by others. Its sole object is to 
register permanently the highest and lowest points of 
temperature. There is no reason why it shouldn't be 
used by anybody. (Record, 15, 16.) 


Manifestly, these instruments are employed in the 
scientific collection of data, from which to draw conclu- 
sions. The greater the number of observers and re- 
corders, the wider is the generalization, and the more 
approximately correct the deductions therefrom. Some- 
where, in his works or autobiography, we remember 
that Darwin lays great stress upon the enhanced value 
of observations of facts, pertaining to a given subject, 
by many, widely-separated observers. 

But at present no direct, “practical use” can be 
made of the knowledge we acquire by this instrument, 
of the highest and lowest temperature of a day that is 


on 


reast : why r fore. “ve SILp prose it will le conceded to be iis 
philosophical” as the philosopher's stone—-which the 
plilosophers tried hard to put to a pecuniary use. 


Ex. 33, is a laboratory thermometer ; used in chemical 
ahoratories and physr al lahoratories ; however, it can 
be used for any other purpose for which the ordinary 
thermometer is used. On account of its breakabilit¥ it 
is only used in: laboratories. (Reeord, 16 bottom and 
17 


Phe remarks made upon preceding exhibits apply 
mually to No, 35. 

though anvbods might resort to it, to learn from it 
the stoty of atmospheric changes of temperature, it is 
the immaterial incident of its construction that only 
physicists do put it to use, in their scientific observa- 
Tins. 

Exs. 37 and 38 are both aneroid barometers. They 
are used for the same purpose as the barometer, which 
san instrument used for measuring the pressure and 
weight of the atmosphere. The pressure of . the 
atinosphere varies according to the height the baronketer 
is carried above the sen-level, It varies from time to 
time with the perturbations of the atmosphere. ‘The 
barometer is used to indicate changes ‘in the weather 
eceurring out of those perturbations, and to measure 
heights. It is used for nothing else. lt is «a scientific 
puatruraent whe dé weed for thie observation uf those 
phenomena, to ascertain heights above the sea-level, and 
to forecast weather. (Rec. 17, fol. 44.) 

These exhibits, and the next, are instruments ’¢éon- 
structed upon.a knowledge of natural phenomena, for 
the purpose of observing them. 

They are not operated by the hand of man (exeépt in 
setting the indices for comparative observation) but are 
sulely operated upon by the forces of nature. ,They 


ive used for the compilation of scientific statisties$ from 
é 


. ‘ , : . 
Ex. 30 is also an aneroid barometer. A great;many 


which deduetions are to be drawn. 


— 


a 
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people have barometers in their houses as well as 
thermometers. They are used for the same purposes, 
as the gratification of curiosity. They are practical 


instruments on shipboard. They are needed more on 


shipboard than in the house; they form one of the 
adjuncts of a fully equipped ship (/4id.). 


What is said of the two next preceding exhibits may 
also be observed of this; whether they merely gratify 
au curiosity essentially scientific ; or warn the traveller 
by land; or notify the sailor of the coming storm, that 
he may seasonably reduce his sail and take the neces- 
sary observations while the sun still shines ;—its con- 
struction, adaption and employment mark it as philos- 
ophical. 

When Galileo directed his inquiring opera-glasses 
toward the heavens, it was that through them he might 
gratify a laudable curiosity. 

When Newton observed the falling apple, he was 
“curious ’ to know the meaning, the /a# of its fall ; its 
velocity ; and the ratio in which that increased, accord- 
ing to the distance traversed. 

The gratification of curiosity has primarily led to 
nearly all the discoveries subsequently applied to the 
business pursuits of life. 


Ex. 40 is a hydrometer. It can be used for any fluid, 
only it is hypothetically graduated on a_ particular 
scale—an arbitrary seale. It is a well-known instru- 
ment used by scientists and every one who wants to 
examine the specific gravity of liquids. It is graduated 
somewhat on principle of the scale of the Baume 
thermometer. It is not especially adapted to any one 
liquid. Itisan ordinary hydrometer which can _ be 
used by any person. Itis not delicately graded. It 
does not indicate the tiue specific gravity. It only 
measures an arbitrary specific gravity which you can 
convert by calculation into the true specific gravity. It 
is not more specially adapted to laboratory work than 
to any other work, nor is it more especially adapted to 
laboratory work than any other of the hydrometers that 
have been in evidence. The gravity of any liquid can 
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be taken with this instrument, while the others are 
specially designed for particular liquids. This has a 
wider scope. | Record, 17 bottom.) 


We car but reiterate, as to this exhibit, in its :differ- 
ent sphere and applied to other objects and subjects of 
inquiry, the observations made upon arlier numbered 
exhibits. 

It is a daily illustration of the researches of Archime- 
des into natural phenomena, and the discovery and 
application to the observation of fluids of the law he 


announced. 


: % Am. Cy. 124, 4/7. Hydrometer. 
ethe mass of facts ascertained (for subsequent 


application) indicated under this title in the Eneyelo- 
predia Britannica, Vol. L2 (New York, A. D. 1881) pp. 
pepe te 942. 


2 Knight’s Am. M. Die. 1153, /. 


Ex. 43 is a radiometer, @ sezentific custrument used for 
other purpose e reept fo illustr ate the radiation. of heat 
vnd Viaht. Vt consists of a number of light mita dises 
suspended on a sharp wire; and one side of the mica 
dise is blackened; when a strong ray of light impinges 
upon th at blackened surface—light or heat—it starts 
the whole thing re volving 1 in the opposite direction. /t 
ys OF NO USE ¢ recep for i/lustrating the radiation of light 
md heat. ‘Ree. 18, fol. 46.) 


\s the “ practica/ use” of this purely scientifie and 
philosophic instrument has not yet been developed, we 
assume the government will consent to call it “ phil- 
osophiecal.” Should it now suddenly become useful in 
the commerce of every day, we should still assert its 
title to be so considered. 

Knight's .Vew Mech. Die. (A. D. 1884), p. 735, de- 
fines RADIOMETER ; 


An instrument invented by Mr. Wm. Crookes for 


De 


demonstrating the mechanica/ action of light, and: the 
conversion of radiation into motive-power. 

According to Prof. Frankland, the movement is due to 
heat.” 


So this little instrument raises a question over which 
philosophers still disagree, and which nothing but la- 
borious, continuous and multitudinous observations can 
determine—if these can—-though the theory of Prof F. 
is generally accepted. 

19 Ency. Brit. (N. Y., A. D. 1885) 249, 771. 
Pneumatics. 


Epwin Bb. Sirsa, 
Of Counsel for deft. in error. 


CHARLES CURIE, 
Attorney for deft. in error. 
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N. Y. BELTING & PACKING CO. VS. N. J. CARSPRING &€ RUBBER CO. 1 


| United States Circuit Court, Southern District of New York. 


To the honorable the judges of the circuit court of the’ United 
States for the second circuit, within and for the southern district 
of New York, sitting in equity: 


The New York Belting and Packing Company, a corporation cre- 
ated by and under the laws of the State of Connecticut, bring this 
their billagainst The New Jersey Car Spring and Rubber Company, 
a corporation created by and under the laws of the State of New 
Jersey. 

And thereupon your orators complain and say : 

I. That heretofore, to wit, prior to the twenty-seventh day of May, 
1879, one George Woffenden, having theretofore invented a new and 
useful design for rubber mats, made application in due form of law 
to the Commissioner of Patents for letters patent of the United 
States for said design, and, having complied with the various re- 
quirements of law in such cases made and provided, the said George 
Wotfenden was adjudged to be justly entitled to a patent under the 
law. 

Il. That the said George Woffenden, by assignment dated prior to 
the twenty-seventh day_of May, 187%, duly assigned and transferred 
to your orators the full and exclusive right to all the said invention 
and improvement, as fully set forth and deseribed in the specifica- 
tion prepared and executed preparatory to the obtaining of letters 
patent therefor, which said assignment was duly recorded in the 
Patent Office; and thereupon, on the twenty-seventh day of 
May, 1879, letters patent for said design were issued to your 
orators in the name of the United States of America, under 
the seal of the Patent Office, signed by the acting Secretary of the 
Interior and countersigned by the Commissioner ef Patents, and 
bearing date the twenty-seventh day of May, 1879, and numbered 
11208, whereby there was granted to your orators, their successors 
or assigns, for the term of fourteen years from the twenty-seventh 
day of May, 1879, the exclusive right to make, use, and vend the 
said invention throughout the United States and the territories 
thereof, as by said letters patent or a certified copy thereof, ready to 
be produced as this court may direct, and to which your orators beg 
leave for greater certainty to refer, will more fully and at large ap- 
pear. 

lll. That your orators have always since the grant of the said 
letters patent, and in the exercise of the full and exclusive liberty 
so granted as aforesaid, made, used, and vended to others to be used 
the said improvements so patented, and have had and maintained, 
until the infringement hereinafter complained of, exclusive posses- 
sion of the said improvement and invention under and by virtue of 
said letters patent,and have never acquiesced in any invasion or in- 
fringement of their said rights, and the rights of your orators to the 
exclusive use and enjoyment of said invention as covered by said 
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Z THE NEW YORK BELTING AND PACKING CO. VS, 
iters patent and acquiesced iti Ly the public has been generally 


'\. And your orators further show, upon in‘ormation.and belief, 
that the defendants herein, having tull knowledge of the premises 
and in violation of your orators’ exclusive rights and privileges as 
‘foresaid, and utterly disregarding the same, have, since the 27th 
day of May, 1879, without the license of your orators, at the city of 
New York. in the said southern district of New York, and at Jersey 
City, in the State of New Jersey, and at various other places in the 
Lnited States, manufactured, used, and sold rubber mats and similar 

irticles of India rubber, each and every one of which con- 

tains the design described in said letters patent and’so secured 

to your orators; what quantity your orators are unable to Say, 

but pray that the defendants may discover and set forth in their 

ewer to this bill, and that the defendants are threatening to man- 

ture the said rubber goods in large quantities, and to supply the 
market therewith and to sell the same. : 

\ And your orators iurther show unto vour honors that they 
will be subject to great and irreparable injury unless they shall 
m your honors the relief hereby sought. : 

lo the end, therefore, that the said defendants may, if they can, 

why your orators should not have the relief hereby prayed, 
penn this corpora! oath of one of their officers and accord- 
gto the best and utmost of their knowledge, information, and 


belref, fu true, direct, and yr rfect answer make to all and singular 
tters hereinbefore stated and charged, as fully and particu- 
-if the same were hereinafter repeated and they thereunto 
distinetly miterrogated, and more especially that they may answer 


t forth— ; ‘ 
| Whethe they lave not made or caused to be made or used or 
sold rubber mats and similar articles of India rubber, containing 
the design set forth and shown in said letters patent No. 11208, 
since the 27th day of May, IST9,and whatamount of such rubber goods 
they have so made or caused to be made or used or sold, according 
to the best of their knowledge, information, and_ belief, as nearly as 
they can approximate the same 

2 Whether they bave not received money or property, directly 
indireetiy. from the manufacture, use, or sale, since the twenty- 
seventh day of May, iS7Y, of rubber mats and similar articles of 
ludia rubber embracing the design set forth and shown in said 
letters patent No. 11208, and what amount of such money or 
property they have received or are entitled to receive from 

Such manulacture, use, or sale : 
ind your orators pray that the said defendants nay answer the 
premises, and may be decreed to account for and pay over to your 
orators all such praitis and profits as have accrued tothem from such 
iringement by making, using, and selling rubber mats and sim1- 
wr articles of India rubber containing the design covered by said 
letters patent, and also to pay to vour orators, in addition to said 
protts, the damages which have been sustained by your orators by 
reason of said infringement, and that said damages may be increased 


THE NEW JERSEY CAR SPRING AND RUBBER CO. 3 


by the court after the same are assessed, and that the defendants 
may be restrained by a writ of injunction, issuing out of and under 
the seal of this honorable court, from making, using, or vending to 
others to be used any rubber mats or similar articles of India rub- 
ber containing the design described in said letters patent and em- 
bracing the design so secured to your orators as aforesaid, and also 
that an injunction shall issue restraining the defendants pending this 
cause, and for such other and further relief as the nature of the 
case may require and to your honors may seem meet. 

May it please your honors to grant unto your orators not only a 
writ of injunction, conformably to the prayer of this bill, but also a 
writ of subpcena, directed to the said defendants, The New Jersey 
Car Spring and Rubber Company, commanding them to appear 
and answer to this bill of complaint, and to do and receive what to 
your honors may seem meet. 

NEW YORK BELTING AND PACKING 
COMPANY, 
[n.s.] By J. D. CHEEVER, Deputy Treasurer. 


TURNER, LEE & McCLURE, 
Complainants’ Solicitors. 


W. H. L. LEE, Of Counsel. 


o UNITED STATES OF AMERICA, 
Southern District of New York, > 88. 
City and County of New Yorl:, § 


On this 27th day of March, 1887, before me, a notary public for 
the city and county of New York, personally appeared John D. 
Cheever, who, being duly sworn, did depose and say that he is the 
deputy treasurer of the complainant; that he has read the foregoing 
bill in equity and knows the contents thereof, and that the same is 
true of his own knowledge, except as to the matters therein stated 
to be alleged on information and belief, and as to those matters he 
believes it to be true, and that the seal affixed to the said bill isthe 
corporate seal of said complainant, and was by him affixed thereto 
by authority of said corporation. 


fu. s.] VICTOR E. BURKE, 


Notary Publie, N. Y. Co. 
6 Endorsed: U. S. circuit court, southern district of New 
York. The New York Belting & Packing Company »v. The 


New Jersey Car Spring & Rubber Company. No. 2. Bill of com- 
plaint. ‘Turner, Lee & McClure, solicitors for complainant, 20 Nas- 
sau —, New York, N. Y. U.S. cireuit court. Filed Mar. 24, 1887. 
Timothy Griffith, clerk. 
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NEW YORK BELTING AND PACKING CO. VS. 


DEPARTMENT OF THE INTERIOR. 
| Vignette. | 
POOR 
Usirep Sraves PATENT OFFICE. 


to whom these presents shall come, Greeting : 


rtify that the annexed is a true copy from the records 


ve design letters patent granted New York Belting 
mpany May 27th, 1879, number 11208, for design 


whereof I, M. V. Montgomery, Commissioner of 
Patents, have caused the seal of the Patent 

OT; Ofice to be affixed this 6th day of Decem- 
{ ber, in the year of our Lord one .thousand 
eight bundred and eighty-six, and of the 
Independence of the United States the one 


oof 
VV. MONTGOMERY, 
Commissioner. 
208, design (2—155.) 
fae Unrrep STatres OF AMERICA, ‘ 


| Vienette | 


th) ag nresents shall come: 


rove Wollenden.of Newtown, ‘connecticut, has presented 
rof Patents a petition praying for the grant of 
leged new and useful design for rubber mats, 

s right. tith and interest in said design to 
ind) Packing Company, a deseription of which 
lin the specification, of which a copy is here- 
mad 1 part here of, : na has complied with the 


rements of law in such case made and provided; 


ru camination made, the said claimant is ad- 
etly entitled to a patent under the law: . 
| < patent are to grant unto the said New 
Pack ne Company, its successors or assigns, for 
| rs from the twenty-seventh day of May, 
ht hundred and seventy-nine, the exclusive right, 
vend the said invention throughout the United 
territories thereof , 
| have hereunto set my hand’and caused 
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Patented May 27, 1879. 


No. 11,208. 
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' | the seal of the Patent Office to be affixed. at 
Seal Patent Office, the city of Washington, this twenty-seventh . oo | 
United States of day of May, in the year of our Lord one thou- } | 
| 
| 


America. sand eight hundred and seventy-nine, and of 
: the Independence of the United States of 
America the one hundred and third. 

A. BELL, 


Acting Secretary of the Interior. i 


. Countersigned : 
H. E. PAINE, 


Commissioner of Patents. 


4) Unitrep States PAaTent OFFICE. 


GEORGE WoFFENDEN, of Newtown, Connecticut, assignor to the New 
York Belting and Packing Company. } | 
Design for a Rubber Mat. . 4 


Specification forming part of Design No. 11208, dated May 27, 1879 ; 
application filed March 4, 1879. (Term of patent, 14 years.) 


' 

| To all whom it may concern : i 
Be it known that I, George Woffenden, of Newtown, in the county if 
of Fairfield and State of Connecticut, have inyented and produced 4 
| a new and original design for rubber mats, of which the following i 
is a full, clear, and exact description, reference being had to the ac- 
companying drawing, making part of this specification. 1 


(Here follows diagram marked p. 8.) 


In accordance with this design the mat gives under the light dif- 
ferent effects, according to the relative position of the person looking 
at it. If the person changes his position continuously the effects 
are kaleidoscopic in character. In some cases moire effects, like | i 
those of mvire or watered silk, but generally mosaic effects, are pro- | i 
duced. Stereoscopic effects also, or the appearance of a solid body | at 
or geometric figure, may at times be given to the mat, and under MW 
proper conditions an appearance of a depression may be presented. 

The design consists in parallel lines of corrugations, depressions, | ff 
or ridges arranged to produce the effects as above indicated. 

The drawing represents a mat embodying this design. 

A is a mat, which is, as represented, square, although it might be 
oblong or other desired shape. It is divided into a number of sec- 
tions, a bed, the corrugations or depressions and ridges in those 
represented by the same letter being parallel. Thus in the center 
and outer border formed by the sectionsa 4 the corrugations extend 
uround the mat parallel with its outer edge and with each other. 
At the points where each depression crosses the diagonals drawn 
from corner to corner of the mat through the center it makes a 
right angle with its previous path. In the intermediate borders the 
corrugations in the sections ¢ are arranged at an angle with those in 
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the sections ¢, and in both they form an angle with the corrugations 
in the sectionsa/. By the different shading of the segtions attempt 
has been made to represent tue mosaic effects produced, which, it 
will be understood, vary like a kaleidoscope as the observer shifts 
his position. 

The above forms simply one of the many ways in which my in- 
vention may be carried into effect. The corrugations in the center 
and outer border need not extend entirely around the mat; but in 
each of the sections a depression in one section may, be opposite a 
ridge in the next; and it is not necessary that the corrugations be 
parallel with the edges of the mat. They may run in any direc- 
tion. The ridges and depressions in the intermediate borders might 
be made to form different angles with each other or with those in 
the other sections, or the borders might be increased or diminished 
in number. It will of course be understood that the effect produced 
and the manner in which the appearance varies are modified more 
or less by these changes. Instead of making the corrugations in 
the center of mat to bend four times, they may be made to change 
their line of direction any desired number of times in a regular or 
irregular way—that is to say, instead of having four series of paral- 
lel de pressions and ridges, a number of series, less.or more, arranged 
at various angles with each other, may be employed. J may divide 
the mat by a number of imaginary lines representing a projection 
of any geometrical figure, and in each of the sections so formed 
make ‘parallel corrugations or alternate ridges and elevations, the 
different sets of corrugations making with “each other the proper 
angle to give the effects sought for. 

To give the moire effects [ usually make the ridges.and depres- 
sions undulating, while maintaining the parallel position with rela- 
tion to each other. I desire, therefore, to have it undefstood that I 
do not intend to limit the design to parallel corrugations which are 
straight throughout any considerable portion of their length, (as 
represented on the drawing, for example,) but that it ‘includes the 
undulating ridges and depressions, or other disposition or forma- 
tion in which the corrugations alter their direction irregularly, or 
in which they may bestraight for a certain distance and then formed 
in undulations, and that it includes the corrugations arranged in 
eoncentric circles, In spirals, in zigzags, or according to any desired 


figure. 
Having thus deseribed my invention, what I claim, and desire to 
secure by letters patent, is — ‘ 
10 1. A design fora rubber mat, consisting of corrugations, 


depressions, or ridges in parallel lines, combined or arranged 
relatively, substantially as described, to produce variegated, kaleido- 
scopic, Moire, stereoscopie, or similar effects, substantially as set 
forth 
2. A design for a rubber mat, consisting of aseries of parallel cor- 
rugations, depressions, or ridges, the lines of the said corrugations 
being deflected at one or more points, substantially as set forth. 
3. A design fora rubber mat, consisting of a series of parallel cor- 


rugations, depressions, or ridges arranged in sections, the general 
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line of direction of the corrugations in one section making angles 
with or being deflected to meet those of the corrugations in the con- 
tiguous or other sections, substantially as described. a? | 
In testimony whereof I have hereunto signed my name this 18th 
day of February, A. D. 1879 
GEORGE WOFFENDEN. 
W itnesses : 
Db. O. GATELY. 
W. W. PERKINS. 


| Endorsed :] Design 11208. , 


11 Circuit Court of the United States, Southern District of New 
York. 


New York BELTING AND PACKING COMPANY 
Us, 
New JERSEY CAR SPRING AND RuBBER CoMPANY. 


In Equity. 
No 2. 


Sik: You will please enter our appearance as solicitors for the de- 
fendant, The New Jersey Car Spring and Rubber Company. 
Yours, BRIESEN & STEELE, 
No. 229 Broadway, New York City. 
Dated 25th March, 1887. 


To Timothy Griffith, clerk. 


(Endorsed:) Cireuit court (. S., so. dist. of New York. 

12 New York Belting & Packing Co. vs. New Jersey Car Spring 

and Rubber Co. In equity. No. 2. Appearance. Briesen & 

Steele, sol’s for def’t, 229 Broadway, New York. U.S. circuit court. 
Filed March 25,1887. Timothy Griffith, clerk. 


13 Circuit Court of the United States, Southern District of New 
York. 
New York BELTING AND PACKING COMPANY 
vs. 
New Jersey Car SPRING AND Rupper CoMPaANy. 


Um Equity. 
j Suit No. 2. 


The demurrer of The New Jersey Car Spriig and Rubber Company, 
defendant, to the bill of complaint of The New York Belting and 
Packing Company, complainant. 

This defendant, by protestation, not confessing all or any of the 

matters in said complainant's bill of complaint contained to 

14 be true in such manner and form as the same are therein set 

forth and alleged, does demur to said bill, and for cause of 
demurrer shows: 

First. That it does not appear in and by said bill of complaint 
that the alleged new and useful design patented in and by said re- 
issued letters patent No. 11280 was produced by said George Wof- 
fenden. 
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Second. That it does not appear in and by said bill of complaint 
that the alleged ew and useful design patented in and. by said de- 
sign letters patent No. 11208 was invented and produced by said 
George Woflenden vy his own industry, genius, efforts, and expense. 

Third. That it appears on the face of the said design letters pat- 


ent No. 11208, profert of which is made in said bill of complaint,. 


that the Commissioner of Patents exceeded his jurisdiction in grant- 
ing and issuing said design letters patent No. 11208. — 

Fourth. That it appears on the face of the said design letters pat- 
ent No. 11208, profert of which is made in said bill of .complaint, 
that said invention, if any such there may be, is not a design within 
the meaning of the act of Congress in such cases made and provided 
and cannot be protected by design letters patent therefur—that is to 

vy, the alleged design is not “a new and original design fora 
manufacture, bust, statue, alto-relievo, or bas-relief;” nora “ new 
and original design for the printing of woolen, silk, cotton, or other 


fabrics; nora “new and original lmMpression, ornament, patent, 
pel int, or picture to be printed, painted, cust, or otherwise placed on 


és 


or worked into any article of manufacture ;” nor a hew, useful, 
and original shape of configuration of any article of manufacture.” 
hifth. That it appears upon the face of said design letters 
15 patent No. 11208, profert of which is made in said bill of com- 
plaint, that said invention, if any such there be, is not a de- 
sign within the meaning of the act of Congress in such cases made 
and provided for which letters patent could lawfully issue, but is a 
method or means to be employed in producing various designs on 

rubber mats Sony 
Wherefore, aud for divers other good causes of demurrer appear- 
ing in the said bill of complaint (which the said defendant reserves 
the right to interpose and specify ore fenus), this defendant does de- 
mur thereto and to all the matters and things therein contained, 
and humbly prays the judgment of this court whether it shall be 
compelled to make any further or other answer to the said bill, and 
prays to be hence dismissed with its reasonable costs and charges 1n 

this behalf most wrongfully sustained. 
NEW JERSEY CAR SPRING AND 
RUBBER CO. 
By JNO. J. VOORHEES, See’y, Defendant. 
BRIESEN & STEELE, 


Solicitors tor Defendant. 


SovuTHerRN District or New York, | 
; . oo , > Bs. 
f ity and f ounly of Neu York, j 


Jolin J. Voorhees, being duly sworn, deposes and says that he is 
the secretary of The New Jersey Car Spring and Rubbe ‘rr Company, 
the defendant in the above-entitled suit; that he has read the fore- 
going demurrer to the bill of complaint herein, and that. the same 
is not interposed for the purpose of delaying said suit or any pro- 
ceedings therein. 


JNO. J. VOORHEES. 


D ctlinntniitie lll 
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Subscribed and sworn to before me this 25th day of March, 1887. 
[x. s. ] HARRY M. TURK, 
Notary Publie (111), N. Y. County. 


16 I certify that in my opinion the foregoing demurrer of The 
New Jersey Car Spring and Rubber Company, defendant, to 
the bill of complaint of The New York Belting and Packing Com- 
pany, complainant, is well founded in point of law and proper to be 
filed in the above-entitled cause. 
ARTHUR V. BRIESEN, 
Of Counsel of Defendant. 
[Endorsed :] Circuit court U.S., so. dist. of New York. New York 
Belting and Packing Oo. vs. New Jersey Car Spring and Rubber Co. 
Ineguity. No. 2. Demurrer. Briesen & Steele, sol’s for def ’t, 229 
Broadway, New York. U.S. circuit court. Filed Mar. 26, 1887. 
Timothy Griffith, clerk. 


17 At a stated term of the circuit court of the United States of 
America for the southern district of New York, in the second 
circuit, held at the United States court-rooms, in the city of New 
York, on Monday, the twenty-eighth day of’ March, in the year of 
our Lord one thousand eight hundred and eighty-seven. 
Present: The Honorable William J. Wallace, circuit judge. 


THe New York Be LrinG anp PACKING ) 
COMPANY 
vs. » (Eq. Cal., Feb. T., ’87.) 
THe New Jersey CAR SPRING AND RUBBER 
COMPANY. 


SAME ) 
SS 
Same. J 


The above causes coming on this day for argument upon de- 
murrers to the bills, Mr. Arthur V. Breisen is heard in support of 
demurrers ; Mr. Wm. H. L. Lee is heard in behalf of complainant. 

(Demurrer overruled in suit No. 1. C. A. V. as to suit No. 2.) 


18 United States Cireuit Court, Southern District of New York. 


THe New York Bettirne & Packinc CoMPANY 
is. 


Ture New Jersey Car Sprine & Rupper Company. 


WALLACE, J.: ; 

It is insisted by demurrer to the bill that the patent sued upon is 
invalid upon its face for want of novelty. In determining the ques- 
tion the court can vnly consider such familiar facts as fall within 
the category of those things of which judicial notice will be taken. 

The patent is fora “design for a rubber mat.” The patentee 
states in the description that “ia accordance with the design the 
. 2—323 


} 
: 
: 
{ 
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mat gives under the light different effects, according to the relative 
position of the person looking at it. If the person changes his po- 
sition continuously the effects are kaleidoseopie in character. In 
some cases moire effects, like those of moire or watered silk, but gen- 
erally mosaic effects, are produced. Stereoscopic effects also, or the 
up pearance of a solid body or geometric figure, nay at times be 
given to the mat, and under proper conditions and’ appearance of 

a depression may be presented. The design consists in 
19 parallel lines of corrugations, depressions, or ridges arranged 

to produce the eflects as above indicated. I may divide the 
mat by a number of imaginary lines representing a projection of 
any geometrical figure, and in each of the sections so formed make 
parallel corrugations or alternate ridges and elevations, the different 
sets of corrugations making with each other the proper angle to 
give the eflects sought for. To give the moire effects I usually 
make the ridges and depressions undulating, while maintaining the 
parallel position with relation to each other. I desire, therefore, to 
have it understood that I do not intend to limit the design to par- 
allel corrugations which are straight throughout any considerable 
portion of their length, but that it includes the undulating ridges 
and depressions or other disposition or formation in which the cor- 
rugations alter their direction irregularly or in which they may be 
straight for a certain distance and then formed in undulations, and 
that it inclades the corrugations arranged in concentric circles, in 
spirals, in zigzags, or according to any desired figure.”: 

‘The claims are as follows: : 

“1. A design for a rubber mat, consisting of corrugations, depres-- 
sions, or ridges in parallel lines, combined or arranged relatively, 
substantially as described, to produce variegated, kaleidoscopic, 
moire, stereoscopic, or similar effects, substantially as set forth. 

2. A design fora rubber mat, consisting of a series of parallel 
corrugations, depressions, or ridges, the lines of the said corrugations 

being deflected at one or more points, substantially as set forth. 
20 J. A design for a rubber mat, consisting of a series of par- 

allel corrugations, depressions, or ridges arranged in sections, 
the general line of direction of the corrugations in one section 
making angles with or being deflected to meet those of the corru- 
gations in the contiguous or other sections, substantially as de- 
scribed.” : 

The patent is an attempt to secure to the patentee a monopoly of 
all ornamentation upon rubber mats by which variations of light 
and shade are produced by a series of ridges and depressions with- 
out regard to any particular arrangement or characteristics of the 
lines except that they are to be parallel. Although there is an illus- 
tration in the drawing, and although each claim is -for a design 
“substantially as described,” the language of the specification is care- 
fully expressed so as not to restrict the claims to the design shown 
in the drawing, but so that the first claim shall include every variety 
which can be produced by the arrangement of corrugations, depres- 
sions, or ridges in parallel lines; the second, all obtainable when by 
the arrangement the corrugations are deflected, and the third, all ob- 


>» 


= 
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tainable when by the arrangements of corrugations in sections those 
of one section make an angle with those in the contiguous or other 
sections. 

It was not new to produce contrasts and variations in light and 
shade orstereoscopic effects by depressions or elevation iti the surface 
of materials. It was old to do this by arranging them in parallel 
lines, as is wood, plaster, and corduroy cloth. It is not novelty 
which will sustain a design patent to transfer to rubber or to a rub- 

ber mat an effect or impression to the eye which has been 
21 produced upon other materials or articles by contrast or varia- 

tion of light and shade. The design of this patent !s not new 
unless it embodies a new impression or effect produced by an ar- 
rangement or configuration of lines which introduces new elements 
of color or form. This is not claimed. 

None of the claims can be limited toa design which "produces any 
definite or concrete impression to the eye. 

The demurrer is sustained. 

(Endorsed :) United States circuit court, southern dist. of N. Y. 
The New York Belting & Packing Company vs. The New Jersey Car 
Spring and Rubber Company. Opinion. Wallace, J. U.S. circuit 
court. Filed Apr. 14,1587. Timothy Griffith, clerk. 


22 CGireuit Court of the United States, Southern District of 
New York. 
THe New York BettinGc anp Packinc COMPANY 
is 


Tne New Jersey Car Sprinc anp Rupper Company. } 


\ In Equity. 
Suit No. 2. 


Take notice that the annexed is a copy of the proposed decree we 
shall this day mail to his honor Judge William J. Wallace, at Syra- 
cuse, New York, with the request that he sign the same and send it 
to the clerk of this court to be filed and entered. 

Respectfully, BRIESEN & STEELE, 
Nolicitors for Defendant. 
Dated New York, April 15th, 1587. | 
To Turner, Lee & McClure, Esqs., solicitors for complainant. 


23 Ata stated term of the circuit court of the United States 
of America for the southern district of New York, in the 
second circuit, held at the United States court-rooms, in the city of 
New York, on the 19th day of April, in the year of our Lord one 
thousand eight hundred and eighty-seven. 
Present: The Honorable William J. Wallace, circuit judge. 


Tue New York BELTING AND» PACKING ) 


COMPANY | In Equity. Suit No. 2. 
Us. ~ On Design Letters 
Tne New Jersey CAR SPRING AND Rubber | Patent No. 11208. 
COMPANY. J 


This cause coming on to be heard upon the bill of complaint 
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and the demurrer filed thereto by the defendant, and, Mr. William 
H. L. Lee having been heard on behalf of the complainant, and 
Mr. Arthur V. Bricsen having been heard on behalf of the defend- 
ant, now, therefore, upon consideration thereof, it is, on motion of 
Briesen & Steele, solicitors for the defendant, hereby— 
Ordered, adjudged, and decreed that said demurrer be, and the 
same hereby is, sustained; and it is further ordered, adjudged, 
and decreed that said bill of complaint be, and the same 
24 hereby is, dismissed with costs to the defendant, to be taxed ¢ & 
by the clerk of this court, and that the defendant have 
execution therefor. 


W. J. WALLACE. 
“4 (Endorsed:) Cireuit eourt U. S., so. dist. of New York. The 


New York Belting and Packing Co. v. The New Jersey Car Spring 
and Rubber Co. In equity. Decree and notice of settlement. 
Briesen & Steele, sol’rs for def’t, 229 Broadway, New York. Due 
service of a copy of the within papers is hereby admitted. 15th 
Ap l, 887. Turner, Lee & McClure, sol’rs for compl't. “U.S. cireuit 


" ——_ an mar ; 
court. Filed Ap] 19th, 1887. Timothy Griffith, clerk. 
25 U.S. Cireuit Court, Southern District of New ‘York. 

THe New York BeLtinc anD PACKING Cown- ) : 
PANY ¥ ' . . 
| No. 2... In Equity. 4 
5 , AplT 387. 
- :, : Ap | ‘Lerm, 1557. 
Tue New Jersey Car Spring anp RUBBER | dials 
COMPANY. 
rom the final decree heretofore entered herein on the nineteenth 
day of April, 1887, at this term of said court, adjudgipg that the 
demurrer to the bill of complaint herein be sustained, atid that said 
bill be dismissed with costs to the defendant, the said complainant, 
In open court, claims an appeal to the Supreme Court of the United 
States and gives good and suflicient security to answer all damages 
and costs if it fails to make its plea good; which said 
2H security being approved by the said court said appeal is al- 
lowed accordingly. 
Dated the 4th day of May, 1887. 
ADDISON BROWN. te 


(Endorsed :) U. S. circuit court, southern district of New York. 
The New York Belting and Packing Company vs. The New Jersey 
Car Spring and Rubber Company. No. 2. Original appeal in open 
eourt. Turner, Lee & McClure, solicitors for appellant, 20 Nassau 
St. New York. We admit due service of a copy of the within ap- 
peal in open court this 5th day of May, 1887. Briesen & Steele. U. 
S. circuit court. Filed May th, 1887. Timothy Griffith, clerk. 


27 know all men by these presents that we, John I. Cheever, : 
of the city and county of New York, and Ebenezer Roby, of A. 
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Brooklyn, county of Kings, are held and firmly bound unto the New 
Jersey Car Spring and Rubber Company, a corporation incorporated 
by and under the laws of the State of New Jersey, in the sum of 
two hundred and fifty dollars, to be paid to the said New Jersey Car 
Spring and Rubber Company, its successors, legal representatives, 
or assigus; for which payment, well and truly to be made, we bind 
ourselves, our heirs, executors, and administrators, jointly and sev- 
erally, firmly by these presents. | 
Sealed with our seals and dated the fourth day of May, 
1887. 
28 Whereas, at a circuit court of the United States within and 
for the southern district of New York, ina suit in equity 
pending in said court between The New York Belting and Packing 
Company, complainant, and The New Jersey Car Spring and Rubber 
Company, defendant, a decree was rendered against the said com- 
plainant; and the said complainant having obtained an appeal to 
remove the said cause to the Supreme Court of the United States 
to reverse the decree in the aforesald suit, and a citation having 
been issued directed to said New Jersey Car Spring and Rub- 
ber Company, citing and admonishing it to be and appear at 
the October term, 1887, of the Supreme Court of the United States 
to be held at Washington, to wit, on the second Monday of Octo- 
ber, 1887: 
29 Now, therefore, the condition of the above obligation is such 
that if the said The New York Beiting and Packing Com- 
pany shall prosecute its said appeai to effect and answer all damages 
and costs if it fails to make its plea good, then the above obligation 
to be null and void; otherwise to remain in full force and virtue. 
JOHN H. CHEEVER. [L.s. 
EBENEZER ROBY, Ht . 
In the presence of— 


M. T. DWYER. 


STaTE, Ciry, AND County oF New YORK, 88: 


On this fourth day of May, 1587, before me personally came Johu 
H. Cheever and Ebenezer Roby, to me known and kuown to me to 
be the individuals described in and who executed the foregoing 
bond, and they severally acknowledged to me that they executed 

the same. 
30 M. T. DWYER, 
[L. s.] Notary Public, Kings Co. 

Cert. filed in N. Y. Co. 


Unitep STATES OF AMERICA, ee 
Southern District of New York, \ ~~" 


On this fourth day of May, 1587, before me personally came John 
H. Cheever, to me known, and, being by me duly sworn, did depose 
and say that he resides at New York, N. Y.; that he is worth the 
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sum of five hundred dollars and upwards, besides property exempt 
by law from execution and over and above all his debts and liabil- 


ities, and is a freeholder in the State of New York. ' 
M. T. DWYER, 


[. s.] Notary Public, Kings Co. 
Cert. filed in N. Y. Co. 


lL niITepD STATES OF AMERICA, | _ 
Nouthern District of New York, j : 


On this fourth day of May, 1887, before me personally 
31 came Ebenezer Roby, to me known, and, being by me duly 
sworn, did depose and say that he resides in Brooklyn, New 
York; that he is worth the sum of five hundred dollars and upwards, 
besides property exempt by law from execution and over and above 
all his debts and liabilities, and is a freeholder in the State of New 

York ; 

[i. s.] M. T. DWYER, 
Notary Public, Kings Co. 
Cert. filed in N. Y. Co. 


The foregoing bond is approved this 4th day of May, 1887. 
ADDISON BROWN. 


(Endorsed:) U.S. circuit court, southern district of New York. 
The New York Belting and Packing Company vs. The New Jersey 
Car Spring and Rubber Company. No. 2. Bond on appeal. Tur- 

ner, Lee & McClure, solicitors for appellant, 20 Nassau street 
32 New York. U.S. cireuit court. Filed May 4. 1887. Timo- 
thy Griffith, clerk. 


33 sy the Hon. Addison Brown, one of the judges of the circuit 
eourt of the United States for the southern district of New 
York am 

Uxrrep STATES OF AMERICA, | 


P 88 


Nouthern District of Ne ha bork, j 


To the New Jersey Car Spring and Rubber Company, Greeting: 


Whereas from the whole of the decree lately made by the circuit 
eourt of the United States for the southern district of New York in 
i certain case wherein The New York Belting and Packing Com- 
pany was complainant and The New Jersey Car Spring and Rubber 
Company was defendant the said complainant has appealed to the 

Supreme Court of the United States, and has taken its appeal 
34 in open court, and has given good and sufficient security to 

prosecute its said appeal to effect and answer all damages 
and costs | 

Therefore you are hereby cited and admonished to be and appear 
at a Supreme Court of the United States, to be holden at Washing- 
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ton on the second Monday of October, 1887, pursuant to said ap- 
peal, to show cause, if any there be, why the decree so appealed from 
as aforesaid should not be corrected and reversed and why speedy 
justice should not be done to the parties in that behalf. 

Witness the Hon. Addison Brown, judge of said circuit court, at 
the city of New York, on this 4th day of May, 1887. 


ADDISON BROWN. 


(Endorsed:) U. S. circuit court, southern district of New 

30 York. The New York Belting and Packing Company vs. 
The New Jersey Car Spring and Rubber Company. No. 2. 
Citation on appeal. Turner, Lee & McClure, solicitors for appellant, 
20 Nassau street, New York. We admit due service of a copy of the 


within citation on appeal this 5th day of May, 1887. Briesen & . 


Steele. U.S. circuit court. Filed May 6th, 1887. Timothy Grif- 
fith, clerk. 


36 Unitrep States oF AMERICA, Cs 
Southern District of New York, § ~~" 


I, Timothy Griffith, clerk of the circuit court of the United States 

of America for the southern district of New York, in the second 

circuit, do hereby certify that the foregoing 

Seal of U.S. Circuit pages, numbered from one to thirty-five, in- 

Court, South. Dist. clusive, contain a true and complete tran- 

New York. scriptof the record and proceedings had in said 

court in the cese of The New York Belting 

and Packing Company, complainant & appellant, against The New 

Jersey Car Spring and Rubber Company, deféndant & appellee, as 
the same remain of record and on file in said office. 

In testimony whereof I have caused the seal of the said court to 
be hereunto affixed, at the city of New York,in the southern district 
of New York in the second circuit, this 10th day of May, in the 
vear of our Lord one thousand eight hundred and eighty-seven, and 
of the Independence of the said United States the one hundred and 


eleventh. 
TIMOTHY GRIFFITH, Clerk. 
Endorsed on cover: S. New York C. C. U.S. No. 323. The New 


York Belting and Packing Company, appellant, vs. The New Jersey 
Car Spring and Rubber Company. Filed May 12, 1887. 
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SUPREME COURT OF THE UNITED STATES, 


OCTOBER TERM, 1890. 


" 
“my 


No. 39. 
THE NEW YORK BELTING & PACKING 
COMPANY, 
A ppellant, 
va. 
THE NEW JERSEY CAR SPRING AND RUBBER 
COMPANY. 
APPEAL FROM THE Circuit Court oF THE UNITED STATES FOR THE 
SouTHERN District oF New York. 
‘ 
BRIEF FOR APPELLANT. 
B. F. LEE, 
.. 
WM. H. L. LEE, 


Of Counsel. 


Cc. G. Burgoyne, 146-150 Centre: Street, N. Y. 


Supreme Cour oF the Cate States, 


OCTOBER TERM, 1890. 


No. 39. 


THE NEW YORK BELTING AND PACKING 


COMPANY, 
APPELLANT, 
vs. 
THE NEW JERSEY CAR SPRING AND RUBBER 
COMPANY. 


APPEAL FROM THE Crrcutr Courr orf THE UNITED 
STATES FOR THE SuvvTHERN District or New York. 


BRIEF FOR APPELLANT. 
Statement of the Case. 


This is an appeal from a final decree of the Circuit 
Court of the United States for the Southern District of 
New York, Judge WALLACE presiding, sustaiming a de- 
murrer and dismissing a bill in equity in a suit brought 
for infringement of letters patent granted to the New 
York Belting and Packing Company, as assignee of 
George Woffenden, May 27,1879, No. 11,208, for a 
design for rubber mats. The bill was filed March 24, 
LSS7 (page 3). The final decree sustaining the de- 
murrer and dismissing the bill was entered April 19, 
1887 (page 12). 
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Assignment of Errors. y 


Phi Lpoype aut specifies the various errors upon 
which it relies and in regard to which the decree is 
llewesl to be erroneous : 

Int. In that the Court below deereed that the design 
heorriribe thy subg et matter of the first claim of sil 
Letters Patent No. 11.208 is not patentable under the 
Laws of the United States relating to design patents. ° 

%1. In that the Court below deereed that the design 
formimg the suljeect matter of the second claim of said 
Letters Patent No. 11,208 is not patentable under the 
Laws of the United States relating to design patents... 

wl. In that the Court below decreed that the design 
forming the subject matter of the third claim of said 
Letters Patent No. 11,208 is not patentable under the 
Laws of the United States relating to design patents.’ 

ith. That in respect to each of said claims the Court 
below erred in holding that the subject matter of each 
und every of said claims was so old and familar that it 
was matter of common knowledge, of which the Court 
could take juchicial notice, that the public use of the 
sail design antedated the plaimtiffs invention. ° 

Sth. That the Court erred in dismissing the com- 
plainants bill and in not overruling the defendant's de- 


urrer, and in not assigning it to answer the ball. 


Brief of the Argument. 


Divs anil yf et thatter involved in the present litigation 

i of very considerabl pecuniary value, and most of the 

ppestions pres nte by this cise have hever been passed 

mpon by this Court and have been the subject of con- 

ficting decisions by the Cireuit Courts and by sueces- 
6 


sive Commissioners of Patents. 


— 


STATUTORY PROVISIONS. 


This patent was issued under section 4,929 of the 
Revised Statutes, which is as follows: 

“Any person who, by his own industry, genius’ 
efforts, and expense, has invented and produced any 
new and original design for « manufacture, bust, statue, 
alto-relievo, or bas-relief; any new and original design 
for the printing of woolen, silk, cotton, or other fabrics ; 
any hew and original 1 PVESSION, ornament, patent, 
print, or picture to be printed, painted, cast, or other- 
wise p/aced on or worked into any article of manufact- 
ure; or any new, useful, and original shape or configu- 
ration of any article of manufacture, the same not 
having been known or used by others before his inven- 
tion or production thereof, or patented or deseribed in 
any printed publication, may, upon payment of the fee 
prescribed, and other due proceedings had the same as 
in cases of inventions or discoveries, obtain a patent 
therefor.” 


In the construction of this section of the Revised 
Statutes and of similar previons laws, a number of ques- 
tions have arisen and remain unsettled. 

Ist. What is the degree of invention requisite to sup- 
port a patent for a design ? 

2d. What is the meaning of the word “useful” in the 
statute ? 

Sd. Can there be a generic claim ina design patent 
in the sense in which that term is used in patents for 
an art, machine, manufacture or composition of matter 
or an improvement thereof ? 

ith. What is the test of novelty in respect to a de- 


sign patent ? 
DECISIONS OF THE SUPREME CouwR?. 


Design patents were construed by the Supreme 
Court of the United States in the following cases : 

The Gorham Manufacturing Co. vs. White, 14 Wal- 
luce, 511. This case involved a design for the handles 


of tablespoons and forks; the designs are reproduced 
nm page D21 of th report ; they appear very simple, 


but it was taken for granted by the Court that their 


praduetion involved sufficient invention. to support a 


lesign patent 


J ehnhenter vs. Holthana, 105 €. S., 94, involved a de- 
sign patent for show cases. The Court below had dis- 
triisse ‘| the ball because ms sacl letters patent were 
not g 7 and valid lw law. But the Supreme Court 
reversed this decision and sustained the validity of the 
patent, saving (page () ; 

Phe design patented by the complainants differs 
eum titialls from any other which hiss Toor called to onr 
et tecnitiown. It ms pet covered yy the other puttents which 
we set outin the record. Whether it is more eracefnl 
or beantifal than older designs is not for us to decide. 
lt is sufficient if it is new and useful. ; 

“The patent is prime facie evidence of both novelty 
ul utility and neither of these presumptions has been 
rebutte!’ bw the evidenee;: on the contrary, they are 
strengthened. No anticipation of design is shown, fl- 
thongh the attempt has been made to prove anticipation. 
The fart that it har been fringed hy defendants is 
eaticiont to establiah ate utility, at least as agaist 


rhe. 6 


Dohsen vs. Hartford Carpet Co., 114 U.8., 439, in- 
volved designs for carpets. The question of novelty 
did not come up. The Court, however, held that it was 

ompetent for the Patent Office to grant a patent for an 
entire design, witha claim for each one of the constit- 
nent members of it, leaving the novelty of the whole and 
of each part, and the validity of the patent, open to con- 
testation “The mere joinder of such claims in one 
vrant sloes net per xe invalidate the patent or any par- 
tienlar claim at the option of a defendant ” (p. 446). — 

Dehson vs. Dornan, 118 U.S... 10. This ease also {n- 
volved a design for acarpet. No question of novelty 
vasinvolved. The objection that the patent was void 
on its face, for want of a sufficient description and claim, 


WAS OVETI ul A. 


Clark vs. Boustield, 10 Wallace, 183. This case was 
held not to involve a design, although the subject of 
design patents was incidentally discussed. 


DEGREE OF INVENTION REQUIRED. 


The general principle to be deduced from these de- 
cisions would seem to be that in the case of a design 
patent, where the design is new and useful, the Court 
will not enter into any very subtle inquiry as to how 
far the creative or inventive faculty has been exercised. 
It is the combination that is new in nearly all cases of 
design (Holdsworth vs. MeCrea, L. R., 2 H. L., 380). 
The law contemplates that the design shall be imeor- 
porated in, and made a part of, some article of manufac- 
ture, and the patent is granted for the design embodied 
in the article, and not for the design abstractly. Thus 
birds, trees, flowers, and a thousand familiar objects in 
nature and art, constitute essential parts of patented de- 
signs when so incorporated in a commercial article. 


THe MEANING OF THE Worp “ USEFUL.” 


As to the meaning of the word “ useful” in the stat- 
ute, the decisions of the Commissioners of Patents and 
of the Courts are at variance. Commissioner Fisher 
elaborately maintained the proposition that the word 
useful, in the statute, was to be used in its ordinary 
sense, and that where utility was the result of shape or 
configuration, or resulted from anything else specified in 
the statute, a design patent could be had, based upon the 
idea of utility alone, without regard to beauty (Za parte 
Bartholomew, Commissioners’ Decisions, 1869, p. 108 : 
Fenton’s Design Pat. Cases, p. 229). This case was 
distinctly overruled by Commissioner Leggett (x parte 
Parkinson, Commissioners’ Decisions, 1871, p. 251 ; 
Fenton, 257). Afterwards Bartholomew's case was 
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ypproved by Commissioner Payne and Parkinson's case 
disapprove di ka port Shoeninger, 15 O. G., 384; Fen- 
ton, 301). And then again Commissioner Hall (Ax 
parte Schultze-Berge, 42 O. G., 299; Fenton, d24), 
ipprove 7 Parkinson s Crise nicl hell that the true defi- 
nition of the word “useful was “* pleasing to the eve.” 

The meaning of the word useful in this statute, and 
in the preceding statutes pon the same subject, has 
also been considered fy the Cireuit Court in Theberath 
ra. Rubber Co., 15 Fed. Rep., 
fiufhle fio. ww. Dh MEPIS, 4 bishe Pr. ddU and IID, whech 
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; AD (sere also Magic 


irose on a patent lor a hew manufacture and not for a 
te srerti ° 
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Gexenic on Broap Ciara. : 

° 
In the Bartholomew case, above cited, Commissioner 
Fisuer held, that there could be a veneric or Vroad 
claim ina patent fora design (Fenton, p. 229; Com. 
Dec. ] Sit). }) tise This doctrine was disapprove dl by 
H ALL, € ommissione r. 1D ed part Gerard, 45 (). G., 1255, 

Fenton, p. 333; also 43 O. G., 1240, Fenton, 346." 

In one of the earliest design patent CUSCS reported, 
Booth vs. Gravelly, 1) Blatch., 247, Mr. Justice NELSON 
ws evidently of the opinion that a generic claim- could 
‘ sustained. The views of Commissioner FISHER are 
convincingly expressed in favor of generic claims, 
that we need only refer the Court particularly to his 
om in the Bartholome W CHSC (Fenton, }p- 231: 254). 


{ : : 
Berets 


Test or NOVELTY. 


In ordinary patents it is generally assumed that the 
test of novelty is substantially the same as the test of 
ufringement, and that in order to anticipate a patent 
something must be shown, which, if it had not been 
ider than the patent, would have been an _ infringe- 


ment thereof. If this principle be applhed im the case 
ofa design patent, the case of the Gorham Manufac- 
fir) “ng Co. is, White. ly Woasllace 3 79 8 P would be conclus- 
ive, for there it is held, that 

‘it is not essential to identity of design that the ap- 
pearance should be the same to the eye of an expert ; 
if in the eve of an ordinary observer, giving such at- 
tention as a purchaser usually gives, two designs are 
substantially the same; if the resemblance is such as to 
deceive such an observer, sufficiently to induce him to 
purchase one, supposing it to be the other, the one 
first patented is infringed by the other.” 


It would thus seem to follow that a design patent 
could be anticipated by something that could be dis- 
tinguished by an expert but would appear tdentical to 
the ordinary observer. hut probably this 1x subject lo 
qualification. 


SuMMARY OF THY Law. 


Our conclusions in respect to these four propositions 
are as follows: 

1. That every design that is not a copy of some pre- 
existing thing involves the exercise of imagination or 
fancy, and thus involves the exercise of creative or in- 
ventive faculty within the meaning of the law. 

2. That there is no reason for giving the word “ use- 
ful ” in the statute any meaning outside of its ordinary 
meaning. Webster defines useful as follows : 


“Fall of use, advantage or profit; producing, or 
having power to produce, good; helpful toward ad- 
vaucing any purpose ; beneficial; profitable ; as, ves- 
sels and instruments useful in a family; books useful 
for improvement ; useful knowledge ; useful arts.” 


Under this view a design patent could be sustained 
either on the ground of beauty or on the ground of 
functional utility, and such is the view that we take of 
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“ matter. Such was the English view under a former 


statute containing the word “ utility ” (Rogers vs. Driver, 
16) Ad. and El... 102). ' 


4. We see no reason why a generic claim cannot 


exist in the case of a design patent, and no reason why 


patentee should be confined, where the state of the 
ut allows it, to the specific thing which he has shown 
its exact form ; for, even if the impression of beauty 
«alone to be rewarded, there is no redson why that 
should not often depend upon some generic prineiple 
luwlied in. the design, to which the pleasing emotion 
« dee, apart from the special form in which it happens 


be embodied in the particular ease; but, on the 
ther hand. we submit, that the state of the art might 
ften narrow a claim intended to be generic, so as to 
ww it down to the specific matter shown. 

t We think that the test of novelty in respect. to a 
sign patent is substantially similar to the test of 
fringement laid down in Gorham Manufacturing 

« White, with this qualification, that a second 

wn might be the subject of a valid patent, by reason 
f ite differences from the older design, although those 
Werences conld onls Loe appreciated by a person of 


iitivated’ taste. Such a patent would, of course, be 


ler Boon. mwecipepimc THe PATENT, AND THE DEMURRER. 


fhe bill in this ease (page 1 ) alleges that Woffenden 
ne invented “a new and useful design for rubber 

its.” made application in due form of law for letters 
stent therefor, and was adjudged to be justly entitled 
patent under the law. It also alleges the Assign - 

nt of the improvement to the plaintiffs, the grant of 
patent, Ly aAring date May 27, LS79, and makes 

rert of a certified copy thereof. It also alleges that 

tre pi untiffs have made, used, and vended to others to 
used, the improvement in question, and that their 
‘Ant to the exclusive use and enjoyment of sail inven- 
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Rubber Mat. 


No. 11,208. Patented May 27, 1879. 
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tion, as covered by said letters patent and acquiesced 
in by the public, has been generally respected. It also 
alleges that the defendants have infringed the patent 
by the sale of rubber mats and similar articles of india- 
rubber, and that they are “ threatening to manufacture 
the said rubber goods in large quantities and to supply 
the market therewith and to sell the same.” The 
letters patent forming part of the bill are set forth at 
page 4. The drawing in the printed record is on a_re- 
duced scale, and therefore does not serve to show the 
design as distinctly or as advantageously as it is shown 
in the Patent Office drawing. A specimen of a rubber 
mat made under the patent will be exhibited to the 
Court on the argument. 

The letters patent are stated to be for a “new and 
useful design for rubber mats” in the granting part of 
_ the patent, and in the specification the title is “‘a new 
and original design for rubber mats.” The specification 
is as follows (p. 5): 


“To ALL WHOM IT MAY CONCERN : 


“ Be it known that 1, George Woffenden of Newtown, 
in the County of Fairfield and State of Connecticut, 
have invented and produced a uew and original design 
for rubber mats, of which the following is a full, clear’ 
and exact description, reference being had to the 
accompanying drawing, making part of this specifica- 
tion. 

“Tn accordance with this design the mat gives under 
the light different effects, according to the relative po- 
sition of the person looking at it. If the person 
changes his position continuously the effects are kalei- 
doscopic in character. In some cases moire effects, 
like those of moire or watered silk, but generally 
mosaic effects, are produced. Stereoscopic effects 
also, or the appearance of a solid body or geometric 
figure, may at times be given to the mat, and under 
proper conditions an appearance of a depression may 
be presented. 

“The design consists in parallel lines of corrugations, 
depressions or ridges arranged to produce the effects as 
above indicated. | 
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“The drawing represents a mat embodying this de- 
Sicrti. 

Aisa mat, which is, as represented, square, al- 
though it might be oblong or other desired shape. It 
is divided into a number of sections, a, b, ¢, d, the cor- 
rugations or depressions and ridges in those represented 
by the same letter being parallel. Thus, in the centre 
and outer border formed by the sections a, 4, the corru- 
cations extend around the mat parallel with its outer 
edge and with each other. At the points. where each 
depression crosses the diagonals drawn from corner to 
corner of the mat through the centre it makes a right 
angle with its previous path. In the intermediate 
borders the corrugations in the sections ¢ are arranged 
at oan anule with those in the SectLOns d, and in both 
they form an angle with the corrugations in the sec- 
tions a, 4. By the different shading of the sections at- 
te rapt has been made to represent the mosaic effects 
produced, which, it will be understood, vary like a 
kaleidoscope as the observer shifts his position. 

* The above forms simply one of the many ways in 
which my invention may be carried into effect. The 
corrugations in the centre and outer border need not 
extend entirely around the mat; but in each of the 
sections a depression in one section may be opposite a 
rijge in the next; and it is not necessary that the cor- 
rugations be parallel with the edges of the mat. They 
may run in any direction. The ridges and depressions 
in the intermediate borders might be made to form 
different angles with each other or with those in the 
other seetions, or the borders might be increased or 
diminished in number. It will, of course, be under- 
stood that the effect produced and the manner in which 
the appearance varies are modified more or less by 
these changes. Instead of making the corrugations in 
the centre of mat to bend four times, they may be made 
to change their line of direction any desired number of 
times in avegular or trregular way, that is to say, in- 
stead of having four series of parallel depressions and 
riijges, a number of series, less or more, . arranged 
at various angles with each other, may be 
emploved. LT may divide the mat by a pumber 
of imaginary lines representing a projection of 
any geometrical figure, and in each’ of — the 
sections so formed make parallel corrugations or alter- 
nate ridges and elevations, the different sets of corruga- 
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tions making with each other the proper angle to give 
the effects sought for. 

‘*'To give the moire effects I usually make the ridges 
and depressions undulating, while maintaining the par- 
allel positions with relation to each other. I desire, 
therefore, to have it understood that I do not limit the 
design to parallel corrugations, which are straight 
throughout any considerable portion of their length (as 
represented on the drawing, for example), but that it 
includes the undulating ridges and depressions, or other 
disposition or formation in which the corrugations alter 
their direction irregularly, or in which they may be 
straight for a certain distance and then formed in undu- 
lations, and that it includes the corrugations arranged 
in concentric circles, in spirals, in zigzags, or according 
to any desired figure. 

“ Having thus described my invention, what I claim 
and desire to secure by letters patent is : 

“1. A design for a rubber mat, consisting of corru- 
gations, depressions or ridges in parallel lines, com- 
bined or arranged relatively, substantially as described, 
to produce variegated, kaleidoscopic, moire, stereoscopic 
or similar effects, substantially as set forth. 

«2. A design for a rubber mat, consisting of a series 
of parallel corrugations, dep:cssions or ridges, the lines 
of the said corrugations being deflected at one or more 
points, substantially as set forth. 3 

“3. A design for a rubber mat, consisting of «a series 
of parallel corrugations, depressions or ridges arranged 
in sections, the general line of direction of the corruga- 
tions in one section making angles with or being de- 
flected to meet those of the corrugations in the con- 
tiguous or other sections, substantially as described. 

“In testimony whereof. | have hereunto signed my 
name this 18th day of February, A. D. 1879. 

‘GEORGE WOFFENDEN.”’ 
Witnesses : 

D. O. GATELY, ?) 

W. W. Perkins, 5 
(Endorsed :) Design 11,208. 


The defendant demurred to the bill on different 
grounds, as follows (p. 7) : 


“First. That is, does not appear in and by said bill 
of complaint that the alleged new and useful design 
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mtented in and by said reissued Letters Patent No. 
11.208. was produce d by said George W offenden. 

Srooxp. That it does not appear in and by said bill 
f{ complaint that the alleged new and useful désign 
mtente<| in anc Dy sail clesiun Letters Patent No. 
11.208 was mnve ntedt anil produced yy said (reorge Wof- 
fonden by his own industry, genius, efforts and expénse. 

laren. That it appears on the face of the said de- 
sion letters Patent No. 11,208, profert of which is Made 
» said bill of complaint, that the Commissioner of —Pat- 
ents esceeded bis jurisdiction in granting and isaning 
~aid design Letters Patent No. 11,208. 

Fovnrn. Thatit appears on the face of the said de- 
sin Letters Patent No. 11,208, profert of which is made 
» send bill of complaint, that said invention, if any Such 
there may be, is not a design within the meaning of the 
Act of (ongress in such cases mace and provided, ana 

mnmot be protected by design letters patent therefor ; 
that is to sav, the allewed design is not ‘a new and orig- 
inal desiun for a manufacture, bust, statue, alto-relievo, 
or bas-relief.’ nor a ‘new and original design for the 
printing of woolen, silk, cotton, or other fabrics ;" nor 
new and original impression, ornament, patent, print, 
or pieture to be printed, painted, cast, or otherwise 
placed on or worked into any article of manufacture ;’ 
nor a ‘new, usefal and original shape of configuration of 
inv article of manufacture.” , 

Friern. That it appears upon the face of said design 
Letters Patent No. 11,208, profert of which is made in 
<aid bill of complaint, that said invention, if any such 
there be, is not a design within the meaning of the Act 
of Conwress in such cases made and provided, for which 
letters patent could lawfully issue, but is a method or 
means to be emploved in producing various designs on 


rubber mats 


The Court sustained the last three grounds of denyurrer. 
The opinion is printed on pages 9, 10 and 11 of tlie rec- 
rd, and is reported in 30 Fed. Rep., 785, Fenton, :p. 54. 


Tee Cover Errep ty HOLDING THAT THE PATENT WAS 
Voro Upon rs Face, ron Want or Nove ry. 


The summary mode of disposing of this case, adopted 
by the learned sudge in the Court below, could only be 
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justified upon this principle, that it is not conceivable 
that a state of facts could possibly be proved that 
would show or tend to show that the design for a rubber 
mat shown in the drawing and described in the specia- 
cation, is new, original or useful, and this, too, not- 
withstanding the principle laid down in Lehnbeuter vs. 
Holthaus, 105 U. S., 94, above quoted (p. 4 of this 
brief). 

If it may possibly tura out that any one of the claims 
is good, the demurrer must be overruled ; for non constat 
but that the complainant may prove infringement of 
the particular claim that is good and ignore the rest. If 
he pursues this course it is not open to the defendant to 
contest the other claims for the purpose of disclaimer 
and costs (Bell Tel. Co. vs. Spencer, 8 F.R., 500; Miun- 
day vs. Lidgerwood Co., 20 F. BR., 191). 


NATURE OF THE INVENTION. 
, 

Let us consider the object sought to be attained by 
the invention. 

A door-mat is put to such a use as to render 
it by no means an attractive object, and yet, from its 
very nature, it must be conspicuously displayed ; it ob- 
trudes itself upon the eve of the visitor. 

A sheet of soft india-rubber is a most unattractive 
looking object ; its color is not pleasing, it is dull and 
utterly incapable of receiving polish. It is very differ- 
ent from hard rubber, otherwise called vuleanite, which 
is a beautiful substance, resembling ebony and capable 
of receiving a high polish. 

Sheets of soft vuleanized rubber possess, however, 
properties peculiarly adapting them to use as 
door-mats, and the problem presented was to 
contrive some way of making the surface pleas- 
ing to the eye, and at the same time useful and 
effective for the purpose of cleaning the shoes of the 
visitor. The result of Woffenden’s efforts was the pro- 
duction of the design shown in the drawing accompany- 
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his patent, which has proved in practice to be a 
: ‘ ‘ 

at yveefnl and valuable article of manufacture ; useful 

itis of if* shape, attractive to the public and hav- 


va great sale. 
If the suit had not been disposed of so summarily 
od in utter disregard of the rule laid down by this 
art in Lehuhenter ve. Hlolthaus (105 UV. »., 94. 96-07) 
hd have sepoypye ared yy evidence, that by 
he mode acopte ds by the patentee in arranging 
is corrugations in parallel lines, in patterns 
’ “eet ions. why reby the directiors of the 
vallel lines have angles to each other, the mat not 
v presents all the pleasing appearances to the eye, 
hich are set forth in the patent, but other elements of 
heanty and also great resulting utility when in use, on 
ount of the varving angles at which the shoes of the 
ser must necessarily strike the various elastic and 
elding ridges. The shoes are thus cleansed withogt 
pniring the shoes to be wiped in any one direction, 
«| without attention on the part of the user. 
lt wonld have appeared also by the evidence that 
principle adopted by the patentee, gave to the thing 
shown in the drawing of the patent, a commercial value 
it eaused it to have a much readier sale and ata 
higher price than other cdoor-mats made of. the same 
scnibstance. 
The patentee need not specify the advantages of his 
vention in his patent. He is entitled to the benefit 
f every advantage that his invention in fact possesses, 
even thongh unknown to him when the patent 
ssued, whether for the purpose of proving the 
patentability of his device or for purposes of en: 
pany ment | fi) orn ws, The District of Columia, 130 U. 
S.. 87, 100; Stowe vs. The City of Chicago, 104 U. S. 
47; Roherts vs. Ryer, 91 ULS., 157). 
Who can say what other facts might have been 
lrought forward, to show that this door-mat, shown in 
this particular drawing, was not only new and useful, in 
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the sense of the patent law, but even far removed from 
the boundary line of patentability ? 


THe CLAIMs. 


Since the case of Jobson vs. Hartford Carpet Co., 
114 U.S., 446, it can no longer be questioned that a 
design patent can have a number of claims (see also 
Miller vs. Smith, 18 O. G. 14AT, 5 F. R. 359, Fenton 


157). 


THe Turep CLA. 


The patentee was at least entitled to be protected in 
his exclusive right to the use of the exact thing shown 
in the drawing of his patent and described in the 
specification by reference thereto. 

The third claim of the patent 7 @ narrow claim. 
embodying the eract co struction shown in the drawing, 
as will be seen from its wording, which is as follows 


_-? 
, 


{p. 6): 

“3. A design for a rubber mat, consisting of a series 
of parallel corrugations, depressions, or ridges arranged 
in sections, the general line of direction of the corruga- 
tions in one section mahing angles with or being de- 
tected to meet those of the corrugations in the contigu- 

. . e + el 
ous or other secti ns, substantially as described. 


Keeping in mind the principle laid down in Gor- 
ham Manfy. Co. vs. White, that claim could only 
be anticipated by the exhibition of something 
that had prior existence, and that was so nearly like the 
thing exhibited in the patent drawing and described in 
the specification, in respect to all the features claimed 
in the third claim, that an ordinary purchaser would 
mistake one article for the other. Which of us can say, 
as a matter of definite memory, that he ever saw any 
article, containing the special features enumerated in 
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; 
the third claim, shown in the drawing and described in 
a a cification ? 

« have spoken of the third claim first, because it $s 
Sg narrowest claim and the one which was evidently 
intended to cover the precise configuration shown tm 


the drawing. 
THe Second CaM. 


Let us consider in like manner the second claim. tt 
is as follows : 

“9. A design for a rubber mat, consisting of a series 
of parallel corrugations, depressions or ridges, the lines 
of the said corrugations being deflected at one or more 
points, substantially as set forth.” 


This claim, as we will show, is narrower than tite 
first claim and broader than the third claim, in that 
it does not require the corrugations to be arranged jn 
sections. It is a claim for a part or modification of the 
desien. It covers a design for a rubber mat, consisting 
of a series of parallel corrugations, the lines of the 
corrugations being deflected at one or more points, 
substantially as shown in the drawing and specification ; 
and the claim is aptly worded to protect the patentee 
against an imitation, which, instead of having the cor- 
rugations divided off into definite sections as described 
in the third claim and shown in the drawing, produces 
a similar effect by having the parallel lines of corruga- 
tions deflected. 

Thus the infringer would be prevented from availing 
himself of the utility and bes auty of the design by: ‘an 
unsubstantial variation. 


THe First Charm. 


Let us consider in like manner the first claim. It is 
as follows (p. 6) : 


“1. A design for a rubber mat, consisting of corru- 
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gations, depressions or ridges in parallel lines, coim- 
bined or arranged relatively, substantially as described, 
to produce variegated, kaleidoscopic, moire, stereo- 
scopic, or similar effects, substantially as set forth.” 


The construction of this claim depends upon the 
question, which is a new one in this Court, as to 
whether a design patent admits of generic claims. If 
the law is that a design patent does not admit of generic 
claims, then the true construction of this claim is as 
follows: It covers a design for a rubber mat, consisting 
of corrugations, depressions or ridges in parallel lines, 
combined or arranged relatively as shown in the spec- 
ification and illustrated by the concrete form shown in 
the drawing, so as to produce variegated, kaleidoscopic: 
moire, stereoscopic or similar effects, substantially as 
embodied in the specification and drawing. 

If on the other hand this Court shall decide that a 
generic claim can be sustained in a design patent, then 
the claim is well and aptly drawn, provided the in- 
ventor, in the configuration of this particular article, has 
discovered a principle, whereby peculiar beauty and 
peculiar utility can be given to the unpromising subject 
matter of a soft rubber door-mat. And who can say in 
advance, that the evidence would not make it clear that 
the patentee had discovered something useful and val- 
uable in the sense of the design patent law, which could 
be apphed in varying forms, but according to a set prin- 
ciple, which he had been fortunate enough to first dis- 
cover and apply ? 


A PAaTENTEE IS CONFINED TO WHAT He ForMALLY 
CLAIMS. 


A fundamental error made by the Court below con- 


sisted of a disregard of tlie principles laid down in this 


Court in late cases concerning the vast importance of 
the claims as contrasted with the body of the specification. 
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It has been settled by repeated decisions of this 
Court that although a claim can be narrowed it can 
never be «¢ nlarged by reference lo the specification. 
The learned Judge in the Court below, for the purpose 
of enlarging the claims so as to bring them within the 
scope of his supposed old objects of judicial notice, ex- 
pressly refers to the specification. He says (page 10) : 
“ A/though there is an illustration in the drawing and 
although each claim is for a design substantially as 
described, the language of the specification 1s carefully 
expressed, so as not to restrict the claims to the design 
shown in the drawing,” ete. : 

For present purposes, it would perhaps be enougli to 
say, that the broad language of the specification would 
naturally not relate to all the claims, but only to the 
broadest of them, leaving the others unaffected by the 
statement. 

It very commonly happens, in the course of an 
application at the Patent Office, that the patentee 
prepares his specification under the supposition 
that his invention is of the broadest and mbdst 
far-reaching character, and he makes his claims 
under the same supposition. On the Patent Office re- 
jecting his claims and pointing out in what respect they 
are too broad, an amendment will be prepared simply 
changing the language of the claims, leaving the speci- 
fication untouched. So, too, it has always been a com- 
mon practice for the inventor to point out in his speci- 
fication, What Le supposes to be equivalents of his 
invention, as specifically stated in his claims. This is 
done sometimes by stating that such and such things 
‘would be the equivalents of the specific construetion 
that IT have deseribed and claimed;” or sometimes it 
takes the form, similar to the present instance, of‘ say- 
ing, “ | do not confine myself to the particular structure 


shown in my drawings and specified in my claims,” 


stating some generic class which the inventor thinks 
himself entitled to cover. In each of these cases the 
patentee has done nothing but suggest to the public 
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what in his opinion are equivalents of the things 
claimed. Words of this class so inserted in the speci- 
tication can do neither good nor harm to the patent ; 
he is bound at last by the language of his claims and he 
‘annot resort to the specification to enlarge them. 

This very point has been recently decided by Judge 
GRESHAM in Lrush El. Co. vs. Fort Wayne El. L. Co., 
40 F. R., 826, where it was held that where a patentee 
describes certain mechanism in his specifications and 
then declares that he does not limit himself to such 
mechanism, or its equivalent, but refers in his claim to 
the mechanism “ substantially as shown,” he need not 
disclaim the broad language of the specification in order 
to validate his patent, since the scope of the patent is 
measured by the terms of the claim, and the general 
statement in the specifications is mere surplusage. 

This view is supported by Railroad Co. vs. Mellon, 
104 U. S., 112, and by Yale Lock Co. vs. Greenleaf, 117 
U_S., 554. 

In f. 2. Co. vs. Mellon, it is distinctly held, that 
“the scope of letters patent must be limited to 
the invention covered by the claim, and the latter 
cannot be enlarged by the language used in other 
parts of the specification.” And at page 118 the Court 
says : “‘In this case the description of the appellee’s in- 
vention is much broader than his claim. * * * He 
‘cannot go beyond what he has claimed, and insist that 
his patent covers something not claimed, merely be- 
‘ause it is to be found in the descriptive part of the 
specification.” 

Tested by these rules, the claims of the patent in 
question are entirely free from objection, unless possi- 
bly the first claim may be considered void as being a 
generic claim, if this Court should hold that generic 
claims are not allowable in design patents. 


Tue OPINION OF THE Court BELow. 


The learned Judge (p. 9) very properly says, that in 
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determining the question whether the patent sued upon 
is invalid upon its face for want of novelty, the Court 
can only consider such familiar facts, as fall withiw the 
category of those things, of which judicial notice will be 
taken. He then quotes from the specification .and 
claims. He then proceeds to construe the claims in a 
manner, the error of which we have already pointed'out, 
sunicl then he comes to the supposed old and familiar facts 
of which he takes judicial notice. He says: “It was not 
new to produce contrasts and variations in light and shade, 
or steres SCOPIC effects by depressions or elevations rH the 
surface of materials. It was old to do this by arrang- 
ing them in parallel lines as in wood, plaster and! cor- 
duroy cloth.” : 

It may be remarked in passing that neither wood, 
plaster nor corduroy are capable of use as materials for 
door mats or other analogous articles, and that soft 
rubber in its qualities, characteristics, appearance and 
uses 1S a substance totally unlike either. 

The effeet produced by the design is largely due to 
the peculiar dullness of the rubber, but apart, from 
this, a design in wood, plaster or corduroy would, never 
suguvest the production of a similar design in soft 
rubber. In faet, the effect would be so different, that 
although there might be a similar configuration of lines, 
the ippearance to the eve would be totally different— 
hence, the design would be different. 

The learned Judge misunderstands the whole theory of 
the invention aad is mistaken as lo matter of fact. The 
effects contemplated in the patent are not produced by 
parallel lines of corrugations, but are produced by the 
mavver in Which different sets or series of parallel lines 
of corrugations are re/ated to other parallel lines of 
corrugations. For instance, in the third claim, the par- 
allel corrugations are arranged in sections, the general 
line of direction of the corrugations in one section, mak- 
ing angles with or being deflected to meet those: of the 
corrugations in contiguous or other sections, substan- 
tially as shown in the drawing, which clearly illus- 
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trates this construction. So too in the second claim, 
the several series of parallel corrugations must have 
their lines related to each other, by being deflected at one 
or more points, substantially as set forth, in order to pro- 
duce the effects contemplated by the patent. We are all 
familiar with cordaroy cloth. The learned Judge speaks 
of arranging depressions or elevations in parallel lines, 
as.in wood, plaster and corduroy cloth. There is nothing 
in the patent that suggests to any one to make a rubber 
mat consisting simply of parallel lines, such as are seen 
in corduroy cloth, and it is not pretended that there has 
been seen in wood and plaster any thing different from that 
which is shown in the corduroy cloth. So far as the 
second and third claims are concerned, this proposition’ 
does not admit of discussion. We do not hesitate to 
say that a pair of trousers made of corduroy, pieced up 
in sections, as shown in the drawing of this patent, 
would produce an effect at once startling and novel. 
Even if the Court below had been right in its assump- 
tions, who can say that evidence cannot possibly show 
that the application of the devices toa new material 
produced new and useful results that made the patent 
valid (Smith vs. Goodyear Dental Vuleanite Co., 93 U. 
S., 496, 497) ? 

The learned Judge again says: “ The design of 
this patent is ndt new, unless it embodies a new im- 
pression or effect, produced by an arrangement or con- 
figuration of lines, which introduces new elements of 
color or form.” He then erroneously adds, “ this is 
not claimed.” That is a mistake; we do claim 
and expect to prove, and an inspection of any of the 
articles made under the patent will show, that a new 
impression or effect is produced by an arrangement or 
configuration of lines, which introduces new elements, 
both of color and form, partly, perhaps, owing to the 
peculiarity of rubber, partly due perhaps to its dull- 
ness and capacity for absorbing light, and also that the 
new form or configuration of lines is one of peculiar 
beauty and utility and of great value. 
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The utility of the design embodied im this material 
and for this particular article is shown by its very ex- 
tensive use in hotels and public places, as well as in 
private houses. 

While the languaye of the Court is not very clear, if 
it refers to any old thingy that can affect all three claims 
of the patent, under any view of the law, it 1s some- 
thing which has never come to our notice to the present 
lay. 

The learned Judve closes his opinion with these 
words: “ None of the claims can be limited to a design 
which produces any detinite or concrete impression to 
the eve.” We have already shown that the third claim 
is certainly not obnoxious to any such objection and that 
the objection cannot properly he urged to the second 
claim. As to the first claim, it probably involveg the 
very question, that we desire to present to this Court,—a 
question of vast importance to the owners of a class of 
property : that has come to be enormously valuable—as 
to whe ther it design patent Cithi contain it veneric claim. 


(‘ASPS OF THIS KIND SHOULD NOT BE DISPOSED OF ON 
DEMURRER. 


* 


The practice resorted to, of deciding a ease upon the 
doctrine of judicial notice alone, is a very dangerous 
one. It was a practice very much in vogue at about 
the time this bill was filed, although it has since been 
emphatically condemned by this Court in two instances 
( dtoyer vs. Schulz Belting Co., 135 U. S.., 319, reversing 
28 Fed. Rep., 850, and 29 Fed. Rep., 281. Aeyss ve. 
(Frant, 11S U.S., 25, 36-37, reversing U. S. Cire. Ct. 
for Dist. of Colorado). , 

This summary way of disposing of a patent case on 
demurrer seems to have been first adopted by Judge 
Biroperrr in Western Electric Manf'g Co. vs, Odell, 18 
led. Rep., 321, and perhaps was justified in that .case. 
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The case at bar is reported in 30 Fed. Rep., 785. 

In West vs. Rae, 33 Fed. LPep., 45, Judge BLopGerr 
again dismissed a bill for the infringement of a patent 
on a demurrer. 

In the Eclipse Manf’g Co. vs. Adkins, decided Octo- 
ber 15, 1888, 36 Fed. Rep., 554, Fenton, pp. 118, 120, 
Judge BLopGetr points out in very clear terms the 
dangers of the practice. We quote his words: 


“In West vs. Rae, 33 Fed. Rep., 45, this Court sus- 
tained a demurrer to a bill charging infringement of 
patent on a device for protecting woolen blankets from 
insects by encasing them in paper bags, on the ground 
that within the common knowledge it was old to 
wrap or incase woolens in paper to protect them 
from dust or insects. At the time I announced 
the decision in that case I stated that its 
effect might be to encourage counsel to demur to biils 
for infringement of patents in cases where they, from 
their special knowledge of the art, might be of opinion 
that the device covered by the patent was old. And my 
anticipations in that respect have been fully realized, as 
that decision has already produced in this Court quite 
a bountiful crop of demurrers in this class of cases. 
But the Court must meet each case as it arises, and in 
sustaining demurrers like this, keep strictly within the 
tield of common knowledge. The practical difficulty 
and danger is in defining where special know!l- 
edge leaves off and common knowledge begins. 
The Judge must always be careful to distinguish 
between his own special knowledge and what he consid- 
ers to be the knowledge of others in the field or sphere 
where the device in question is used. But when the 
Judge, before whom rights are claimed by virtue of a 
patent, can say from his own observation and experi- 
ence that the patented device is in principle and mode 
of operation only an old and well-known device in com- 
mon use, he may act upon such knowledge. The case 
must, however, be so plain as to leave no room for 
doubt, otherwise injustice may be done, and the right 
granted by the patent defeated without a hearing upon 
the proofs. The Judge musf, upon all such questions, 
vigilantly guard against acting upon expert or special 
knowledge of his own instead of keeping strictly within 
the field of general or popular knowledge. While I do 
not intend to lay down a rule, I am free to say that I 


natecuil Verte for 

’ Hitless | edule 

by Welthd at Oblmee. on 
,. 

pre ;wmebiis it TEsdirty ate 


fern Ohye cohen of Sieh 


. , 
ition is for s: clesiuen 


is ter bee clivicledd by a 


SpRICes sitned ‘tie of 


’ ty ° 
q*] cof Tire | spice a 
' 6 
j i 


ia prbenedt ‘ered i 


bediree’. <>} perhaps 


tries ott) Thvst Pps 
thrid. potent l cnet, 
levee, coe Freodan canes 


moot use. that it is ret 
ny oWn observation 
rs ornamented tothe 
voby flewres of amv kine 
ites] thereon, Henne 
is not wholly ew 
As to the. prerdnat alist 
itoves dpa deseribe!® the 
hat Pat present ami of 
the first fo invent or 
ro that is, the first to d 
vo olower recetandulins 
cy Kane Tipe it, :then 
i) such clesigon. Tt’ risa 
mide of venus o1 ifivVeh- 
produced such 7) cle - 
rtteed wath tim. then 
ittent is invalid. Dthave 
ni Whieh | ean SiN that 
t sted tuventive falent 
cn bee far more sat- 
t~ of all parties: ilis- 
~] ite oft this rurt. . Thy 


¢ 


rhLoW sHoULD BE RE- 


SStGNED To ANSWERER THY 


=i. mm. os Ee 
Of Counsel. 


o.-= 


.—- 


Supreme Court of the United States, 


tHE NEW YORK BELTING AND PACKING COMPAN\ 


OCTOBER TERM. TSao, 


No. 30. 


Appellant, 


THE NEW JERSEY CAR-SPRING AND RUBBER COMPANY. 


BRIEF ON BEHALF OF THE APPELLEE. 


LR THICK 


{ 


ceeds se i 


f . 


. BRIESEN, 


a 
} ‘ if 


ippellee. 


Evexrsco Post Jon Print. N. Y. 


Supreme Court of the Wnited States. 


OCTOBER TERM, 1890. 


ene | EN A 


THE New YorK BELTING AND 
PACKING COMPANY, 
Appellant, 


VS. 


THe New JERSEY CAR-SPRING 
AND RUBBER COMPANY. 


Appeal from the Circuit Court of the United States 
for the Southern District of New York. 


Brief on behalf of the Appellee. 


This is an appeal from a decree in equity, sustaining the 
demurrer to the bill, brought by the complainant, now the 
appellant, against the defendant for the alleged infringe- 
ment of certain Design Letters Patent granted to the 
appellant, as assignee of one George Woffenden, on the 
27th day of May, 1879, and numbered 11,208, for an alleged 
new and useful design for a rubber mat. 

The demurrer, which was sustained by the Court below, 
is in the following form (see Rec., pp. 7 and 8): 


First.—That it does not appear in and by said bill of 
complaint that the alleged new and useful design patented 


2 
in and by said Reissued Letters Patent No. 11,208 was 
‘produced ” by said George Woffenden. 


Seconp.—That it does not appear in and by said bill of 
complaint that the alleged new and useful design patented 
in and by said Design Letters Patent No. 11,208 was ‘‘in- 
vented and produced by said George Woffenden, by his 
own industry, genius, efforts and expense.” 


Tuirp.—That it appears on the face of the said Design 
Letters Patent No. 11,208, profert of which is made in said 
bill of complaint, that the Commissioner of Patents ex- 
ceeded his jurisdiction in granting and issuing said Design 
Letters Patent No. 11,208. 


Fourtu.—That it appears on the face of the said Design 
Letters Patent No. 11,208, profert of which is made in said 
bill of complaint, that said invention, if any such there 
may be, is not a design within the meaning of the act of 
Congress in such case made and provided,'‘and cannot be 
protected by Design Letters Patent therefor; that {s to 
say, the alleged design is not a ‘‘ new and original design 
for a manufacture, bust, statute, alto-relievo or bas-relief ;” 
nor a ‘** new and original design for the printing of woolen, 
silk, cotton or other fabrics;” nor a ‘‘ new and original im- 
pression, ornament, patent, print or picture, to be printed, 
painted, cast or otherwise placed on or worked into any 
article of manufacture;” nor a ‘‘ new, useful and original 


shape or configuration of any article of manufacture.” 
9 


Firtu.—That it appears upon the face of said Design 
Letters Patent No. 11,208, profert of which is made in 
said bill of complaint, that said invention, if any such 
there be, is not a design within the meaning of the act of 
Congress in such cases made and provided, for which Let- 
ters Patent could lawfully issue, but is a method or means 
to be employed in producing various designs on rubber 
mats. 
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The first and second clauses of the demurrer relate to 
the bill of complaint, and were taken, because in and by 
the said bill of complaint it is not shown, that the pro- 
visions of Section 4929 of the Revised Statutes relating to 
design patents were complied with. 

The third, fourth and fifth clauses of the demurrer 
relate to the patent itself, which upon its face, shows, that 
said patent was issued for that, which could not properly 
be claimed in a Design Letters Patent. 


I. 
PROFERT. 


Profert of the patent has been made in the bill, and the 
patent therefore is to be considered a part of the bill. In 
the bill profert of said patent is made in the following 
words: 


“As by said Letters Patent, or a certified copy 
‘“‘ thereof, ready to be produced as this Court may - 
‘direct, and to which your orators beg leave for 
‘‘ greater certainty to refer, will more fully and at 
‘* large appear.” (See Rec., p. 1.) 


That these words amount to a profert of the Letters 
Patent can hardly be disputed in view of the authorities, a 
few of which are the following: 


In Wilder vs. McCormick, 2 Blatch., 31-35, the Court, 
speaking through Judge Betts, said: 


‘‘ The sixth clause is, that the declaration does not 
‘‘make sufficient profert of the Letters Patent. The 
‘* declaration says: ‘as by the said Letters Patent and 
*< & snecification, all in due form of law, ready in Court 
‘* * to be produced, will fully appear’ This is equiva- 
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‘‘ lent to profert in the most formal and ample terms. 
‘* It tenders the entire grant to the inspection of the 
‘* Court and party.” 


Such profert makes the patent, when produced, a part 
of the bill. See the case of Pitts vs. Whitman, 2 Story, 
609 (S. C., 2 Robb, 189, 195), where Mr. Justice Story 
said: 


‘“* The profert of the Letters Patent (of which the 
‘* specification constitutes a parl) MAKES THE LETTERS 
‘* PATENT, WHEN PRODUCED, A PART OF THE DECLARA- 
‘rion, and so gives all the certainty as to the inven- 
“tion and improvement patented, which is required 
by law.” 


See also the opinion of Judge Coxe in the case of Bogart 
vs. Hinds, 25 Federal Reporter, 484, where the Court 
; ¢ 
makes use of the following language: | 


The weight of opinion is in favor of the propost- 
‘* tion that where profert is made of a recorded paper 
‘itis for all purposes presented to the. Court as part 
‘Sof the pleading, and an objection thereto may be 
taken by demurrer.” 


See also the cases there cited. 


In American Bell Telephone Co. vs. Southern Telephone 
Co., 34 Federal Rep., 803, 804, Mr. Justice Brewer used 
the following language: 

‘* The weight of authority is, that the profert of any 
‘recorded instrument is equivalent to annexing a 
‘“ copy.” 


See also : 
Powder Co. vs. Powder Works. 98 U.S., 126. 
Marshall vs. Turnbull, 34 Federal Rep..-827. 
Collins Co. vs. Capitol Co., 42 Federal Rep., 


64. ‘ 
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United States vs. Spalding, 2 Mason, 478. 
Post vs. Richards, 25 Federal Rep., 905. 

Post vs. Richards, 26 Fed. Rep., 618. 

Curtis on Patents, § 406. 

McMillin vs. St. Louis Company, 18 Federal 


Rep., 260. 


HE BILL OF COMPLAINT IS DEFECTIVE AND INSUFFICIENT 
FOR THE REASONS SUBSTANTIALLY AS SET FORTH IN THE 
FIRST AND SECOND PARAGRAPHS OF THE DEMURRER, IN 
THAT IT FAILS TO ALLEGE THAT THE PATENTED DESIGN 
WAS ‘“‘INVENTED AND PRODUCED BY SAID GEORGE 
‘* WoOFFENDEN, BY HIS OWN INDUSTRY, GENIUS, EFFORTS 
‘* AND EXPENSE.” 


The allegation to the effect that application was made 
for Design Letters Patent, is couched in the language ap- 
plied to Letters Patent for mechanical inventions, and 
omits to state, that the patentee complied with those con- 
ditions, which the statutes of the United States declare, in 
express terms, are necessary before a design patent may be 
granted. 

The allegation in the bill is as follows: 


‘1. That heretofore, to wit, prior to the twenty- 
‘‘ seventh day of May, 1879, one George Woffenden, 
‘* having theretofore INVENTED a new and useful de- 
‘* sign for rubber mats, made application in due form 
‘* of law, to the Commissioner of Patents, for Letters 
‘* Patent of the United States for said design, and 
“having complied with the various requirements of 
‘law in such cases made and provided, the said 
‘‘ George Woffenden was adjudged to be justly en- 
‘* titled to a patent under the law.” (See Rec., p. 1) 
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The law defining in what particular instances patents 
for designs may be obtained is to be found in Section 4929, 
Revised Statutes. This section provides as follows: . 

“ Any person who, BY HIS OWN INDUSTRY, GENIUS, 
‘‘ EFFORTS AND EXPENSE, HAS INVENTED AND :PRO- 
‘DUCED any new and original design for a manu- 
‘* facture (&c.), * * * the same not having:been 
“known or used by others before his INVENTION OR 
‘* PRODUCTION thereof, or patented or described in any 
‘* printed publication, may, upon payment of the fee 
‘* prescribed, and other due proceedings had, the same 
‘“asin cases of inventions or discoveries, obtain a 
‘* patent therefor.” 


The contention of the appellee is, that prior to the grant 
of the Design Letters Patent, certain conditions must be 
performed by the patentee. If one or more of thesé con- 
ditions be not performed, the patent is invalid and void. 
What these conditions are, Section 4929, R. S., sets 
forth in detail. According to that section the new 
and original design must be PRODUCED as well as in- 
vented by the patentee ; and further, MUST BE INVENTED 
AND PRODUCED ‘‘BY HIS OWN INDUSTRY, GENIUS, EFFORTS 
AND EXPENSE.” These conditions go to facts, which are not 
settled by the grant. The appellant cannot, therefore, in- 
voke the mere conclusion of law set forth in his bill, to 
the effect that the patentee ‘‘ complied with the various re- 
quirements of law in such cases made and provided.” It is 
well known that facts, not conclusions of law, should be 
pleaded, and that a defect in this particular is fatal. It is 
for the Court itself to determine, what conclusion the Jaw 
will arrive at, when the facts or circumstances upon which 
the conclusion is to be based, are placed before it. 

The text books lay this down as the universal rule. 


Thus Story, in his Equity Pleadings, Section 257, says: 


‘* Every fact essential to the plaintiff’s title to main- 
‘* tain the bill, and obtain the relief, must be stated in 
‘* the bill, otherwise the defect will be fatal.” 
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To like effect is Sec. 241, same volume. 


And in 1 Dan. Chan. Prac., *319: 


‘‘ Where it appears that, in order to complete the 
‘* plaintiff's title to the subject of the suit, or to the 
“* relief he seeks, some preliminary act is necessary to 
** be done, the performance of such preliminary act 

** ought to be averred upon the bill, and the mere alle- 
** gation that the title is complete, without such aver- 
“* ment will not be sufficient.” 


To like effect is *page 360 of same volume. 


The bill must set forth these facts for the further reason, 
that it is necessary that they should appear, to enable the 
defendant to deny, that the statute as to one or all of these 
requirements, had been fully complied with. Or in other 
words, these facts must be set forth in such terms as to be 
issuable. 

Thus in Hewison v. New Haven, 34 Conn., 136, it was 
held that— , 


** The law is well settled that an allegation of duty 
‘without stating the facts which raise the duty is 
‘* insufficient.” 


And again in 
Houghton v. Reynolds, 2 Hare, 266: 


“There must, no doubt, be such certainty in the 
** averment of the title upon which the bill ts founded, 
** that the defendant may be distinctly informed of 
‘“* the nature of the case which he is called upon to 
‘* meet.” 


And also in 
Cothran v. Scanlan, 34 Ga., 557: 


‘“* The general statement that a tender was made is 
‘“not enough. Itis as defective as a general aver- 
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‘‘ ment of fraud. That a tender was made is a ‘con- 
** clusion of the pleader simply. He must state the 
** facts which constitute a legal tender * * *- the 
‘* facts must be so stated as to be issuable. .The de- 
** fendant must be notified of the facts, out of which 
“the plaintiffs equity springs, and which he is to 
** controvert.” 


: 


See also 
Davenport v. Alston, 14 Ga., 271. 


Any rights which the appellant may have are wholly 
statutory. Its title to its patent is derived from an ex- 
press statute, and such statute expressly requires certain 
facts to exist. 

As was held by Judge Benedict in Wooster vs. Crane, 
5 Blatch., 282, 283: 


‘* The Act, although it does not require utility in 
‘‘ order to secure the benefit of its provisions, DOES 
‘* REQUIRE THAT THE SHAPE PRODUCED SHALL BE THE 
‘* RESULT OF INDUSTRY, GENIUS, EFFORTS AND EXPENSE.” 


The bill should therefore show on its face the existence 
of those facts which the statute requires. 

In the suit of the Chicago Music Co. v. Butler Paper Co., 
19 Fed. Rep., 758, 759, which was an action at law for the 
alleged infringement of a copyright, Judge Blodgett said : 


“The plaintiff must show that he has taken the steps 
‘required by law. Here there ts no statement in the 
‘* first place, as I have already said, that he ever was 
‘either the author or proprietor, by virtue of having 
‘acquired the rights of the author; there is no aver- 
‘“ment that he ever filed with the Librarian of Con- 
‘* gress, before publication, the title of the work, and 
‘that within ten days afler publication he delivered 
‘* or forwarded to the Librarian of Congress the two 
“copies required by the law which make his copy- 
* right complete. 
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‘** The demurrer to this amended declaration must 
** therefore be sustained.” 


And again it was held by this Court in 


Wheaton ws. Peters, 8 Peters, 591, 663, 664, 
665: 


** No one can deny that when the Legislature are 
** about to vest an exclusive right in an author or an 
‘inventor, they have the power to prescribe the con- 
** ditions on which such rights shall be enjoyed; and 
‘that no one can avail himself of such right who 
‘* does not substantially comply with the requies- 
** tions of the law. 

‘‘ This principle is familiar as regards patent 
‘rights; and it is the same in relation to the copy- 
‘* right of a book. - = . ? . 
** All the conditions are important; the law requires 
‘“* them to be performed; and, consequently, their per- 
** formance is essential to a perfect title.” 


So in the present case, the law prescribes certain condi- 
tions to be performed, before a patentee can obtain a De- 
sign Letters Patent. These conditions differ in Design 
Letters Patent from those in Letters Patent for mechan- 
ical inventions. 

Contrast Section 4886 with Section 4929. One who 
invents a machine and obtains a patent must plead in a 
bill: 


First.—That he invented it. 


Seconp.—That he obtained his patent. 


Such a plea shows that before he entered the Patent 
Office he had done that which.the law requires, viz., in- 
vent the machine. The issue of the patent is prima facie 
evidence, that afterwards, all the law required was done 
in the Patent Office, such as the filing of the proper oath, 
proper specification, &c. The design law, however, says: 
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A patent shall not merely be given to the ¢nventor of a 
design, but he must also be the producer, and then even 
it limits him still further, he must be the producer at his 
own expense. 

Supposing Woffenden invented this design, but ‘did not 
produce it, his patent for a design would be void on that 
account. Supposing he even invented it and also produced 
it with his own hand, but did so at the expense of the com- 
plainant in whose employ he was, and not at aie own 
expense, the patent then would be void. 

These requirements of the statute have nothing to do 
with the duty of the Commissioner of Patents. His duty 
is to merely take the oath of invention as provided by 
Section 4892, and to inquire whether the invention is new 
and not in public use two years. The Commissioner does 
not look whether the applicant is the producer, or at 
whose experise the thing was gotten up, and we therefore 
claim that the complainant, in order to maintain its suit, 
should show— 


First.—That the requirements of the law that applies 
to such cases, before the applicant gets into the Patent 
Office, have been satisfied. | 


Seconp.—That after he got into the Patent Cffice the 
necessary steps required by that Bureau were alsé taken. 


The issue of the patent is prima facie evidence of only 
the second of these requirements. 

One distinguishing feature between a design and a 
mechanical patent is pointed out in the case of Streat vs. 
White, 35 F. R., pp. 427-428. 

That suit was brought upon a Design Letters Patent, and 
in dismissing the bill Judge Shipman said: 


‘“* The point in the case which I deem of .the most 
‘*amportance and of most danger to the patent ts in 
‘* regard to the fact of invention by Streat. He con- 
‘* ceived the idea of imitating a seersucker fabric, and 
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‘* of having one stripe crossed at right angles by cross- 
| ‘* bars, in which there was no novelty, and then sub- 
| “* mitted the project of an imitation to Mr. Gilmore, 
‘‘ the manager of a factory for printing cotton goods, 
‘‘ with the request that he cause it to be produced; 
““which was done by the designer and engraver in 
¢ ‘* Gilmore’s factory.” * * * 

** The case does not contain the facts which generally 
*‘ come before courts upon the subject of joint or sole 
*‘anvention. It is not that of an inventor and a 
‘** workman who puts into form the inventor's new idea. 
‘* The idea of Streat was old. Had it been new, the 
** facts would be different. The invention consisted 
‘in the new and successful way by which the old idea 
“was made effective. Streat was the originator of 
‘‘nothing novel, except indirectly. He asked the 
‘designer to furnish an accurate imitation of the 
‘* seersucker, and, if invention was necessary, to in- 
- ‘vent an imitation, and his request was complied 
‘with. The bill is dismissed.” 


The law prescribes certain provisions, necessary to ob- 
tain Reissued Letters Patent; these provisions are found 
in Section 4916 of the Revised Statutes; and under that 
section, in order to surrender the original patent and to 
give to the Commissioner of Patents jurisdiction, to en- 
tertain an application for a reissue, the following con- 
ditions must exist: 


1. The original patent must have been inoperative or 
> invalid. 


2. The original patent must have been so inoperative or 
invalid, either by reason of a defective or insufficient 
| specification, or by reason of the patentee claiming as his 
, own invention or discovery more, than he had a right to 
| claim as new. 
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3. The error must have arisen by inadvertence, accident 
or mistake, and without any fraudulent or deceptive in- 
tention. , 


In the case of Gould v. Spicer, heard before Mr. Justice 
Gray and His Honor Judge Colt in the Circuit Court in 
and for the District of Rhode Island, in June, 1882, the 
Court held orally that a demurrer to a bill in equity 
brought upon a Reissued Letters Patent should be sus- 
tained on the ground that the bill stated that the original 
patent ‘‘ was duly proffered for surrender for reissue,” and 
that ‘‘said proffered surrender was duly accepted for due 
cause.” The bill was demurred to on several grounds, of 
which one was tothe effect that the bill did not show upon 
its face that the causes existed which would warrant the 
surrender of the original patent. Upon the presentation 
of this ground for demurrer the Court held that it was 
well taken and ordered the bill to be amended, which was 
done, the amendment being in the following form: 


‘ Complainant amends the bill of complaint in the 
‘above cause by inserting in paragraph third, after the 
‘ words * surrender for reissue’ in third line, the words 
‘* * for the reason that said Letters Patent wete in- 
‘ operative and invalid by reason of a defective or in- 
” suffi rent specification, said error having arisen by 
a: mnadvertence, accident, or mistake, and withont any 


‘* fraudulent or deceptive intention.’ ” 


But, in the case of. Wollensak ws. Reiher, 115 U. S., 
p. 06, this Court went still further, and held, that in the 
case of a Reissued Letters Patent, obtained after a delay 
of five years and with expanded claims, it was not suffti- 
cient, simply to state in the bill the conditions above set 
forth, but the bill must fully state the facts or circum- 
stances accounting for the delay. We quote from the 
opinion (pp. 100-102): ) 


‘* In the present case the delay in applying for the 


‘ reissue was more than five years. NO SPECIAL CIR- 


a a 
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** CUMSTANCES TO ACCOUNT FOR OR EXCUSE THE DELAY 
‘* ARE SET OUT IN THE BILL. Jn lieu of such a state- 
“ment, the compluinant avers that he presented to 
‘‘ the Patent Office a full, sworn statement of facis 
‘* and circumstances connected with his applying for 
‘and obtaining his original patent, and with his 
“delay in applying for the reissue, and that the 
‘‘evaminers-in-chief decided that he had sufficiently 
“and satisfactorily explained the delay, and was. 
‘* entitled to the reissue. BUT THIS DOES NOT SATISFY 
‘* THE LAW.” 


“e * * This rule of equity pleading applies in 
‘* analogous cases; as where, it otherwise appearing on 
** the face of the bill that the claim is stale, or is barred 
‘* by lapse of time, and it is sought to avoid the effect of 
‘* such a bar, on the ground that the fraud complained 
‘‘ of was concealed, and has been only recently dis- 
** covered, it is necessary that ‘ the particular acts of 
‘* fraud or concealment should have been set forth 
** by distinct averments, as well as the time when dis- 
‘ covered, so that the Court may see whether, by the 
** exercise of ordinary diligence, the discovery might 
** not have been before made.’ (Beaubien v. Beaubien, 
‘© 93 How., 190; Stearns v. Page, 7 How., 819; Moore 
‘““v. Greene, 19 How., 69; Marsh v. Whitmore, 21 
** Wall., 178, 185; Godden v. Kimmell, 99 U. S., 201; 
“ Badger v. Badger, 2 Wall., 87, 95; Wood v. 
‘* Carpenter, 101 U. S., 135; Landsdale v. Smith, 106 
** U. S., 391).” 


The rule that a bill must affirmatively state, that an in- 
vention was not in public use or on sale in this country, 
for more than two years before application for a patent, 
announced by Judge Shipman in Blessing eé al. vs. Trageser 
Steam Works, 34 Fed. Rep., 753. in view of Andrews vs. 
Hovey, 123 U. S., 267, and 124 U. S., 694, also shows that 
statutory requirement must be pleaded; and that, there- 
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fore, the first and second grounds of appellee's demurrer 
are well founded. 


The present bill of complaint, it will be seen, is also 
silent on the point touched upon in Blessing. et?. al. 
Tragese1 


[THE PATENT IN SUIT IS VOID FOR UNCERTAINTY AS TO THE 
MATTER CLAIMED THEREIN, 


Section 1929 provides that in certain instances Design 
Letters Patent may be obtained for— 


‘ny new and original dlesiqn for a manufacture, 
‘* hust, statue, alto-relievo, or has relief; any new and 
‘original design for the printing of woolen, silk, 
‘cotton, or other fabrics; any new and original im- 
‘pression, ornament, patent, print or picture to be 
printed, painted, cast, or otherwise placed on or 
‘worked into any article of manufacture; or any 
‘new, useful and oriqimal shape or an of 
* any artich of manufacture.’ 


The particular geometrical figure shown in the drawing 
of Design Letters Patent No. 11,208, if it be new and 
original, might possibly be a proper subject for a design 
patent, but when the specification and claims are ex- 
amined, it will be found that this drawing serves only as 
an illustration of one of a great variety of designs, and 
that the patentee does not limit himself to nor claim any 
one particular figure or design. 

The patentee begins by stating that he has invented and 
produced ‘‘a new and original design for rubber mats.” 
He then says: ‘‘ the design consists in parallel lines of cor- 
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rugations, depressions or ridges,” this arrangement pro- 
ducing effects that are ‘‘ kaleidoscopic in character,” or 
‘‘moire effects,” or ‘‘stereoscopic effects.” Following 
this he says: ‘‘the drawing represents a mat embodying 
this design,” and then he gives a description of the draw- 
ing. 

Thus far the specification might imply that the inven- 
tion is one certain and particular figure, but what follows 
shows that it is the real purpose of the patent to protect 
a great variety of different designs. 

The specification says: ‘‘ The above forms simply ONE OF 
THE MANY WAYS in which my invention may be carried 
into effect. The corrugations in the center and outer bor- 
der need not extend entirely around the mat. * * '* 
THEY MAY RUN IN ANY DIRECTION. The ridges and depres- 
sions in the intermediate borders might be made to form 
different angles with each other or with those in the other 
sections, or the borders might be increased or diminished 
in number;” and the corrugations in the centre instead of 
bending four times ‘“‘may be made to change their line of 
direction any desired number of times in a regular or ir- 
regular way;” and the mat may be divided “‘ by a number 
of imaginary lines representing a projection OF ANY GEO- 
METRICAL FIGURE, and in each of the sections so formed 
make parallel corrugations or alternate ridges and eleva-. 
tions;” and when @ moire effect is desired, the inventor 
makes ‘‘ the ridges and depressions undulating.” 

The specification further states: ‘‘ Jt will of course be 
understood that the effect produced and the manner in 
which the appearance varies, are modified more or less by 
these changes.”’ 


Finally, in order that the public may understand, that 
an almost infinite variety of designs is covered by this 
patent, the specification states: — 


‘* T desire, therefore, to have it understood that I po 
‘* NOT INTEND TO LIMIT THE DESIGN TO PARALLEL COR- 
‘‘RUGATIONS, which are straight throughout any con- 
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‘ siderable portion of their length, (AS REPRESENTED ON 


THE DRAWING FOR EXAMPLE,) BUT THAT IT INCLUDES 


‘THE UNDULATING RIDGES AND DEPRESSIONS, or other 
‘ disposition or formation in which the corrugations 


‘ alter their direction irregularly, or in which they 
‘may be straight for a certain distance and then 


formed in undulations, AND THAT IT INCLUDES THE 


* CORRUGATIONS ARRANGED IN CONCENTRIC CIRCLES, IN 


* SPIRALS, IN ZIGZAGS, OR ACCORDING TO ANY DESIRED 


‘* FIGURE.” 


The 


claims are as follows: 


“1. A pestan for a rubber mat, consisting of cor- 


* ruqations, depressions, or ridges in parallel lines, 
‘combined or arranged relatively, substantially «as 


* 
- 


7 
> 


. 
* 


- 
+ 


‘described, to produce variegated, kaleidoscopic, 
‘motre, stereoscopic, or similar effects, substantially 


as set forth.” 


“92 A pesian for a rubber mat, consisting of a 
series of parallel corrugations, depressions, or 
ridges, the lines of the said corrugations being de- 
flected at one or more points, substantially as set 


* forth.” 


“5. A persian for a rubber mat, consisting of a 


‘series of parallel corrugations, depressions, or 


ridges arranged in sections, the generak line of 


‘direction of the corrugations tn one section making 


* 
a 


a 
[a 


angles with or being deflected to meet those of the 


‘corrugations in the contiguous or other -sections, 


substantially as described.” 


The first claim is, for the arrangements of corruga- 


tions. 


depressions or ridges in parallel lines to produce 


the great variety of figures mentioned in the specification; 
the second claim is for these arrangements, the corru- 


gations being deflected; and the third claim is for these 
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arrangements, the corrugations in one section being de- 
flected to meet those (?) of the corrugations in the contig- 
uous or Other sections. 

The patent is very careful in all three claims to claim 
‘a design,” ‘‘ substantially as described,” or ‘ substan- 
tially as set forth,” and nowhere does it claim the figure 
shown in the drawing. 

The claims are not limited to any one particular design 
or figure, but they apply equally to all the possible designs 
or figures in which corrugated, depressed or ridge-shaped 
pieces of rubber are used. 


As Judge Wallace stated in his opinion (p. 10, Rec.): 


‘* The patent ts an attempt to secure to the patentee 
‘* a monopoly of all ornamentation upon rubber mats 
‘* by which variations of light and shade are pro- 
‘** duced by a series of ridges and depressions without 
‘* regard to any particular arrangement or charac- 
‘* teristics of the lines except that they are to be parallel. 
‘* Although there is an illustration in the drawing, and 
‘although each claim is for a design ‘ substantially 
‘‘as described,’ the language of the specification is 
‘* carefully expressed so as not to restrict the claims to 
‘the design shown in the drawing, but so that the 
‘* first claim shall include every variety which can be 
‘* produced by the arrangement of corrugations, de- 
‘* pressions, or ridges in parallel lines; the second, all 
‘** obtainable when by the arrangement the corruga- 
‘* tions are deflected, and the third, all obtainable 
“when by the arrangements of corrugations in sec- 
‘* tions those of one section make an angle with those 
‘‘ in the contiguous or other sections.” 


The patent being therefore, for the means or method to 


be employed in producing various effects, is void. 


** Manifestly the mode in which those appearances 
‘* are produced, has very little, if anything, to do with 
‘* giving increased salableness to the article. It is the 
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‘appearance itself which attracts attention and calls 
‘out favor or dislike. Itis the appearance ttself, 
‘ therefore, no matter by what agency caused, that 
‘ constitutes maiuly, if not entirely, the contribution 
“to the public which the law deems worthy of recom- 
“pense. The appearance may be the result of pecult- 
‘arity of configuration, or of ornament alone, or of 
‘hoth conjointly, hut. in whatever way produced, it is 
“the sew vTHine, or product, which the patent law 


* yeqai ds” 


(jorham Co. vs. White, 14 Wallace, 511, 52 


In the case of Clark «+. Bousfield, 10 Wallace, 133, the 
Supreme Court had under consideration a patent in which 
was the following claim: ‘**‘ We claim arranging the’elastic 
material aforesaid, whether curved or rectangular in form, 
in a series of distinct staves or designs, substantially as 
and for the purposes herein shown and set forth,” and the 
Court said (page 15"): 


‘It will be seen by reference to the eleventh section 
of the Act of 1861, that if the second claim ts patent- 
‘able under this section, it must be a claim for an 
' O iqenal de siqu or impression, or ornament, or pat- 
‘fern or picture, and the like, WHOLLY IRRESPECTIVE 
OF THE MEANS OF PRODUCING IT. The patent is sim- 
: 5 ply for the desiqn, @e., itself.” 


* 


. 

This case is also an authority, showing that where the 
claim purports to be for a design, reference will be had to 
the other parts of the patent to detemine whether It is so 
in fact. 

The appellant's patentee describes in his specification the 
manner in which various designs may be produced. 

He lets the public exercise its own ingenuity as to the 
particular designs it will create. 

The test of infringement, as applied to patents for de- 
signs, is, whether to the eye of an ordinary purchaser the 

4 
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design as shown in the patent is the same as that claimed 
to be an infringement. 
Gorham Co. vs. White, supra. 
Jennings vs. Kibbe, 20 Blatchfd., 353. 
Tomkinson vs. Willets Mfg. Co., 23 Fed. 
Rep., 895. 


** Designs, of course, relate solely to the appearance 
‘of the article to the ordinary purchaser.” 
Foster v's. Crossin, 23 Fed. Rep., 400. 


But how could this test be applied when the poten 
covers designs which are not shown ! 

The patent is bad and of no effect in law, mainly be- 
cause the claims are uncertain and indefinite. 

In Post vs. T. C. Richards Hardware Co., 26 Fed. Rep., 
618, the claim under consideration was 


‘* A NEW AND ORIGINAL DESIGN for a curtain and loop, 
‘consisting of an ornamental nelallic chain, in con- 
‘*nection with a curtain adapted to be gathered to 
‘* the side of the window, and be held by said chain, 
‘* SUBSTANTIALLY AS DESCRIBED.” 


The case came up before Judge Shipman on a de- 
murrer, the first and second grounds of which are iden- 
tical with the third and fourth grounds of this defendant’s 
demurrer. On argument the demurrer was sustained. 

The most instructive case, however, is Condé v. Valken- 
burgh, 39 Federal Rep., 788, in w hich the Court (Mr. 
Justice Blatchford) used the following words : 


“ The drawing annexed shows a particular pattern 
‘* to the eye, but the claim is not for that pattern. It 
‘* ts for every pattern or design where the body of the 
‘* shirt is of one pittern, and the front and collar 
“are of another pattern, and the front is orna- 
‘* mented by a lacing down the centre. It is doubt- 


7) ° 
‘* ful whether so broad a claim is valid, because not 
‘* a claim for a particular design, in the sense of the 


statute.” . 


‘if 


The case of Dukes v. Bauerle, 41 Federal Reporter, p. 
778, is also instructive, particularly that portion of the 
decision wh. rein Judge Blodgett says (p. 780): | 


‘* The statute gives a patent for an ‘ornament’ to 
“he placed on or worked into any article of manu- 
‘ facture, and an ‘ornament’ may be composed of 
‘more than one figure, BUT THE FIGURES OR LINES 
‘“ MUST’ ALL BE NECESSARY TO MAKE THE ONE ORNA- 
‘‘ went; that is, more than one figure, or combination 
of lines may be grouped together to make ONE orna- 
‘ment, but one claim cannot cover several figures or 
‘ ornaments, which stand in no way related to each 
* other.” 


iV. 


THE PATENT IS VOID FOR WANT OF INHERENT NOVELTY. 


The only thing to which the complainant’s patent here 
in suit seems to lay claim is, any corrugated strip of.rub- 
ber arranged in any suitable manner. Corrugated wood 
in picture frames and the like was old; corrugated creases 
in mortar-covered walls are well known; corrugated or 
diagonally striped dress goods were old. In joining these 
pieces a peculiar effect of shade and light was produced. 
Is it a new invention to do this in rubber? The patent 
admits the principle to be old in moire or watered silk. 
Where then is the novelty? Tiles, corrugated in parallel 
ridges and depressions, which meet in varying angles, are 
old. They are used in ordinary households as supports for 
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coffee pots and the like; also as floor coverings. Is it 
patentable to make such tiles of india-rubber? In 
architecture the same principle is frequently applied in 
chevrons, crenelated moldings, guilloches and the like. 
Judge Wallace, in his opinion, states (p. 11, Rec.): 


+ ‘* It was not new to produce contrasts and varia- : 
| ‘* tions in light and shade or stereoscopic effects by 
** depressions or elevation in the surface of materials. 
‘** It was old to do this by arranging them in paralell 
** lines,as in wood, plaster and corduroy cloth. Itis not 
** novelty which will sustain a design patent to trans- 
** fer to rubber or to a rubber mat an effect or impres- 
‘* sion to the eye, which has been produced upon other 
‘* materials or articles by contrast or variation of 
“light and shade. The design of this patent is not 
“new ur'ess it embodies a new impression or effect 
‘* produced by an arrangement or configuration of 
‘* lines which introduces new elements of color or 
4 ** form. This is not claimed. 

‘** None of the claims can be limited to a design 
‘“‘ which produces any definite or concrete impression 
** to the eye.” 


In the case of Wooster vs. Crane, 5 Blatchf., 282, 283, 
Judge Benedict held that 


“Theact * * * must, also, I think, be held to 
‘* require that the shape or configuration sought to be 
‘* secured, shall, at least, be new and original, as ap- 
** plied to articles of manufacture. But here the shape 
> ‘**as a common one tn many articles of manufacture, 
“and its application to a reel cannot be said to be 
‘the result of industry, genius, efforts and expense. 
% * * Tts selection can hardly be said to be the 
** result even of effort.” : 


Supr. Ct. Dist. of Columbia, zx re Niedring- 
haus, Off. Gaz., Aug. 17, 1875, p. 280. 
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“ The .claim (in a design patent) must not be fpr a 
copy or imitation of that which ts in existence.” — 


See also Osborn vs. Judd, 29 Federal Rep., 96. 


Courts have taken judicial notice of the prior state of 


the art and have adjudged patents to be invalid for non- 
patentability, irrespective of any testimony. 


Thus this Court, speaking through Mr. Justice Swayne, 


in the case of Terhune vs. Phillips, 99 U. S., 592, say: 


“We cannot fail to take judicial notice that the 
‘* thing patented was known and in general use long 
‘* before the issuing of the patent. The substitution of 
‘metal for wood was destitute both of patentable in- 
‘vention and utility. The admission of improper 
‘* testimony, if it occurred, was, therefore, immaterial. 
‘* THE CASE OF THE APPELLANT AS IT APPEARS IN, THE 
‘“ RECORD WITHOUT ANY TESTIMONY IS CLEAR AND CON- 
‘* OLUSIVE AGAINST HIM.” 


Again, this Court in the case of Brown v. Piper, 91 


_$., 37, 43, says: 


‘* The pleadings and proofs in the case under con. 
‘* sideration are silent as to the ice cream freezer: But 
‘ot is a thing inthe common knowledge and use of 
‘* the people throughout the country. Notice and proof 
‘“ were, therefore, unnecessary. The statute requiring 
‘* notice was not intended to apply in such eases. 
‘* The Court can take judicial notice of it, and give 
‘* the same effect as if it had been set up as a defense 
‘in the answer and the proof were plenary. (See M. 
* & A. Givur Co. v. Upton, 6 PATENT OFFICE GAZETTE, 
‘843, and NeepHAM v. WASHBURN, 7 Id., 651, both 
‘ decided by Mr. Justice Clifford upon the Circuit.)” 


THE POINTS HERE RAISED ARE PROPER TO BE RAISED BY 
DEMURRER. 


When a patent has been reissued, and the reissue is be- 
fore the Court for its consideration, it is well settled, that 
if it appears upon the face of the reissue, that it is not for 
the same invention, as the original patent, the Court will, 
as a matter of law, declare the reissued patent to be in- 
valid, and that the question may be examined on a de- 
murrer. } 


‘* Tf it appears upon the face of the reissued patent 
‘* that itisnot for the same invention as that embraced 
‘‘or secured inthe original patent, then it would be the 
‘** duty of the Court, as a matter of law, to declare the 
: ‘* reissued patent invalid.” 


Metropolitan Washing Machine Co. vs. Pro- 
vidence Tool Co., 1 Holmes, 161, 163. 


‘* We have no doubt that the question may be ex- 
‘amined on demurrer; for the bill sets forth in full 
‘““both the original patent and the reissues, so that 
‘“they may be examined and compared together. 
ce # # * * We feel no hesitation, therefore, in 
‘‘ approaching the consideration of the questions pre- 
4 ‘* sented by-the pleadings.” 

Powder Co. vs. Powder Works, 98 U. S., 126, 
134. 
See: also 
Wollensak v. Reiher, supra. 


So, also, in the case of a design patent the Court will 
consider, on demurrer, the question whether the patented 
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design is, in the eye of the law, a design for which a pat- 
ent could lawfully issue. 

This was done in Post vs. T. C. Richards Hardware Co. 
(26 Fed. Rep., 618), and Judge Shipman there allowed the 
demurrer. ) 

See also Bogart vs. Hinds, 25 Federal Rep., 484, and 
the authorities hereinabove referred to under the heading: 
‘* Profert,” on pages 4 and 5 of this brief. 


for all these reasons we believe, the decree of the Circuit 


Court, sustaining the demurrer, should be affirmed. 


Respectfully submitted, 


ARTHUR V. BRIESEN, | 
Counsel for the Appellee. 


New York, October 1, 1890. 
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Supreme Court of the mted States, 


October Term, 1890. 


EX PARTE 
IN RE 
THE PENNSYLVANIA COMPANY, 
PETITIONER. 


PETITION FOR MANDAMUS. 


The petition of the Pennsylvania Company, a corporation 
duly organized under the laws of the State of Pennsylvania, 
and a citizen thereof, respectfully shows to this Honorable 
Court ; 


First. That Alberto T. Roraback, a citizen of the State of 
Connecticut, is the judge of the Court of Common Pleas for 
Litchfield County, in said State of Connecticut, and that under 
the law of the State of Connecticut, in a suit brought in said 
State Court, in which there is a controversy between a citizen 
of said State of Connecticut and a citizen of another State, the 
defendant, being such citizen of another State, has not the 
right, on account of prejudice or local influence, to remove said 
suit into any other State Court > 


Second. That the said Alberto T. Roraback, then and ever 
since and now a citizen of said State of Connecticut, as 
sole plaintiff, by writ dated and issued on the 4th day of 
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June, 1889, and returnable on the 1st Monday of July, 1880, 
brought a suit at law against your petitioner, then and ever 
since and now a citizen of the State of Pennsylvania, as 
sole defendant in said Court of Common Pleas for Litchfield 
County, in the State of Connecticut, a State Court and within 
the District of Connecticut, at its term commencing on the Ist 
Monday of July, 1889; 


/iird. That your petitioner appeared to defend said suit 
and filed its answer therein in said Court, and that by-due 
continuances said suit came to the March term, 1890, of said 
Court and was then pending therein and upon the docket of 


- said Court: 


fourth. That in said suit there was and is a controversy 
between a citizen of the State in which the suit was brought, 
to wit: the said Roraback, plaintiff, and a citizen of another 
State, to wit: your petitioner, the defendant; and that the 
matter in dispute in said suit was $500, exclusive of interest 


and costs : 


/ifth. That during said March term, 1890, of said Court, and 
while said suit was pending therein and before the trial thereof, 
your petitioner made and filed in said Court a petition in said 
suit, addressed to said Court, for the removal of said suit to the 
United States Circuit Court for the District of Connecticut, 
and alleged in said petition as the ground of such removal that 
from prejudice against your petitioner, the defendant in said 
suit, and from the local influence of the said Roraback, the 
plaintiff therein, your petitioner would not be able to obtain 
justice in said State Court, or in any other State Court to which 
the said defendant had the right under the laws of the State of 
Connecticut, on account of such prejudice and local influence, 
to remove said cause, and made and filed therewith an affidavit 
of the proper officer of your petitioner, showing that he had 
reason to believe and did believe, that from prejudice and local 
influence, the defendant, your petitioner, would not be able to 
obtain justice in said State Court, nor in any other State Court 
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to which it had the right under the laws of said State of Con- 
necticut, on-account of such prejudice and local influence, to 
remove said cause, and further showing the existence of such 
prejudice and local influence, and that on account of them it 
would not be able to obtain justice in said State Courts ; and 
your petitioner also made and filed therewith a bond with good 
and surety for its entering in said Circuit Court of the United 
States for the District of Connecticut, on the first day of its 
next session, a copy of the record in said suit, and for paying 
all costs that might be awarded by said Circuit Court, if said 
Court should hold that said suit was improperly removed ; 


Sixth. That afterwards, to wit: on the 15th day of March, 
1890, said Court of Common Pleas for Litchfield County, after 
hearing had, accepted said petition and bond, and granted the 
prayer of said petition, and ordered that said suit be removed 
to the said Circuit Court of the United States for the District 
of Connecticut, and that no further proceedings be had in said 
State Court ; 


Seventh. That afterwards, at the opening of said Circuit Court 
on the Ist day of its next session, being the 4th Tuesday of April, 
1890, your petitioner entered in said Circuit Court a full copy 
of the record in said suit, and on the same day your petitioner 
filed in said Circuit Court a petition addressed to it, reciting 
the various steps above mentioned taken by your petitioner to 
secure the removal of said cause from said State Court to said 
Circuit Court, and farther alleging that from prejudice against 
the defendant, your petitioner, and the local influence of the 
plaintiff in said suit, your petitioner said defendant would not 
be able to obtain justice in said State Court, nor in any other 
State Court to which the defendant in said suit might, under 
the laws of the State of Connecticut have the right on account 
of such prejudice and local influence, to remove said cause ; 
and further praying said Circuit Court to take jurisdiction of 
said suit and to remove the same from said State Court, if the 
same had not already been removed into said Circuit Court 


from said State Court, by the before mentioned steps already 
taken by your petitioner, and by the action of said State 
Court in ordering said removal and _ staying all further’ pro- 
ceedings in said State Court in said suit; and at the same 
time with the filing of said petition to the. Circuit Court, 
your petitioner filed in said Circuit Court an affidavit of the 
proper officer of your petitioner, setting forth all the facts 
which proved the existence of such prejudice and local 
influence in said State Court, and that on account of such 
prejudice and local influence, the defendant, your petitioner, 
would not be able to obtain justice in said State Court, or in 


iny other State Court to which it had the right, under the 


laws of the State of Connecticut, on account of such prejudice 
and local influence, to remove said cause ; : 
8 

rght/ That by said petitions and affidavits, your’ peti- 

tioner made it to appear to said Circuit Court that from 


prejudice and local influence it would not be able to obtain 
stice in said suit in said Court of Common Plea’ for 
Litchfield County, in the State of Connecticut, or in, any 
ther State Court to which your petitioner had the right 
ider the laws of the State of Connecticut, to remové said 
suse, on account of such prejudice and local influence; and 


that said suit was duly entered upon the docket of said Cir- 


Vinth Chat thereafter the plaintiff in said suit made a mo- 
tion in said Circuit Court, before the Honorable William J. 
Wallace, holding said Court, to remand the same to said State 
Court, on the ground that the amount in dispute in said suit 
did not exceed the sum of $2000, exclusive of interest and 

sts. Whereupon after hearing had, Judge Wallace, on the 
16th of May, 1890, filed the following opinion: “The question 
in this case is whether, under the local prejudice clause of the 
Act of March 3d, 1887, the matter in dispute must excéed in 
umount the sum of $2000 to entitle the defendant to rémove 
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the suit from a State Court. This question has been consider- 
ed in several of the Circuits with a diversity of opinion as to 
the true construction of the clause. My own views accord 
with those expressed by Mr. Justice Harlan in Malone vs. The 
Richmond & D. R. R. Co. (35 Fed. Rep. 625,) and it is unnec- 
essary to reiterate his reasons for the conclusion reached. I 
think it was the intention of Congress to place the right of re- 
moval for local prejudice upon the jurisdictional basis of all 
other removable controversies, discriminating in favor of the 
defendant, only as to the time of making the application and 
permitting a single defendant to remove. The motion to re- 
mand is granted.” 

Tenth. That afterwards, on the 20th day of May, 18go, the 
following order was entered in said cause in said Circuit Court : 


“ALBERTO T. RORABACK } Circuit Court of the United — 
vs. - States, District of Connecti- 
THE PENNSYLVANIA ComPANY. \ cut, April Term, 1890. 


Order to remand to State Court. 


“This cause came on to be tried before the Court in Cham- 
bers at Hartford, in said District, and thereupon it appears 
that an opinion of Hon. Wm. J. Wallace, Circuit Judge, has 
been filed in this cause, granting the motion to remand, which 
had been filed by the plaintiff ; 

“Therefore it is ordered by this Court that said cause be re- 
manded to the State Court from which the same was removed, 
to wit: the Court of Common Pleas for Litchfield County and 
State of Connecticut, with costs to be taxed. 

Dated at Hartford, this 20th day of May, 18go. 

N. SHIPMAN, District Judge.”’ 


Eleventh. And your petitioner further alleges that said Cir- 
cuit Court of the United States for the District of Connecticut 
in the Second Circuit, and the Judges thereof, neglect and refuse 
to take jurisdiction of said cause and to proceed further with 
the trial thereof, and to hear and determine the same, for the 


fh 


reason given by His Honor Judge Wallace, as above set forth. 
\od your petitioner further alleges that said cause is within the 
jurisdiction of the said Circuit Court, and that it was remavable 
under the local prejudice clause of the Act of March 3d, 1887, 
though the matter in dispute does not exceed in amount the 


im of $2000, exclusive of interest and costs. 


Twelfth. And your petitioner further alleges that said suit 
has not yet been tried, and that your petitioner is entirely with- 
out remedy in the premises, unless it is afforded by the inter- 


position ot this Honorable Court 


Wherefore your petitioner prays that a writ of mandamus 
may be issued and directed to the Judges of said Circuit Court 
commanding and enjoining them to reinstate, take jurisdiction 
of and proceed to try and adjudge according to the law and 
right of the cause, said suit of Alberto T. Roraback vs. The 


Pennsylvania Company 


And as in duty bound your petitioner will ever pray. 
DANIEL DAVENPORT, 
Attorney fdr 
THE PENNSYLVANIA COMPANY, 
Petitioner. 


STATE OF CONNECTICUT, ss. Bridgeport, Sept. 20, 18go. 


Before me, personally appeared William H. O'Hara, and be- 
ing first sworn in due form of law, made oath and says that he 
was one of the attorneys of the above named Pennsylvania 
Company, in said suit in the Court of Common Pleas for Litch- 
field County, Connecticut, and in the Circuit Court of the Uni- 
ted States for the District of Connecticut; that he is fully ac- 
quainted with all the proceedings and records in said suit in 
said Courts, that he has read the foregoing petition and knows 
the contents thereof, and that the facts alleged therein are true 
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to the best of his knowledge and belief, and that he is duly au- 
thorized to make this affidavit. 
SHERMAN H. HUBAARD, 
| SEAL. ] Notary Public. 


Supreme Court of the United States. 
October Term, 1ggo. 
EX PARTE 
THE PENNSYLVANIA COMPANY, 
Petitioner. 


Petition for Mandamus. 
Motion for leave to file Petition. 


And now comes The Pennsylvania Company, the petitioner, 
> and moves the Court for leave to file the foregoing petition, 
and submits thereon the accompanying brief. 

Respectfully submitted. 2 
DANIEL DAVENPORT, 
_ Counsel for the Petitioner. 


_ . eV ae 


Supreme Court of the United States, 
October Term, 18g0. 


EX PARTE 
THE PENNSYLVANIA COMPANY, 
Petitioner. 


Petition for Mandamus. 
Motion for rule to show cause. 


Upon the foregoing petition, The Pennsylvania Company 
by its counsel, now moves that a rule be made to the Judges 


Pa’ 


the Circuit Court of the United States for the District of 


ticut, to show cause why a writ of mandamus should 


them, as prayed for in said petition. 
By DANIEL DAVENPORT, 
its Counsel. 


Supreme ( Wri of the [ nited States, 


(ictober Term, 1890 


ANIA COMPANY, 


Petitioner. 


Putition for Mandamus. 
Rule to show cause. 


L'pon the foregoing petition of The Pennsylvania Company, 
the motion of Daniel Davenport, its Counsel, for a 
to the Tudges of the Circuit Court of the United States 


r th 1) strict f { onnecticut, to show cause to this Court 
hy erit of mandamus should not be issued, commanding 


and enjoining them to reinstate, take jurisdiction of and pro- 
ceed to try and adjudge according to law and right of the case, 
the suit of Alberto T. Roraback vs. The Pennsylvania Compa- 
ny. as prayed for in said petition- 

It is ordered by this Court that the said Judges show cause 
to this Court, on or before the day of 1890, 
why awrit of mandamus should not be issued, commanding 
and enjoining them to reinstate, take jurisdiction of and pro- 
ceed to try and adjudge according to law and the right of the 
case said suit of Alberto T. Roraback vs. The Pennsylvania 


Company, as prayed for in said petition. 


SUPREME COURT OF THE UNITED STATES. 
OCTOBER TERM, 1890. 


No. 7, ORIGINAL. 


ee ee —_ . - —_ 


EX PARTE: IN THE MATTER OF THE PENNSYLVANIA 
COMPANY, PETITIONER. 


ne —— 


RETURN TO RULE. 


Supreme Court of the United States. October Term, 1890. 


Ex Parte: In the Matter of Tor PENNsytvANniA ComPANY, Petitioner. 
On petition for a writ of mandamus. 


On consideration of the petition of the Pennsylvania Company, 
it is now here ordered by the court that cause be shown by the 
judges of the circuit court of the United States for the district of 
Connecticut before this court, on Monday, the 24th day of Novem- 
ber, 1890, at 12 o’clock noon of that day, or as soon thereafter as 
counsel can be heard, why a writ of mandamus should not issue as 
prayed in said petition. 


October 27th, 1890. 


Circuit Court of the United States, District of Connecticut. 


Vv 


ALBERTO 'T. RES? 
THE PENNSYLVANIA Co. 


To the honorable the justices of the Supreme Court of the United 
States : 

The return of the judges of the circuit court of the United States 
for the district of Connecticut to the foregoing rule to show cause 
why a mandamus should not issue. 


The record, proceedings, and order whereof mention is therein 
made follow in these words and figures, viz: 


1—7 
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\nited States Cireuit Court, District of Connecticut. 


Atrerto T. RORABACK ) 
is. >» 


Tur PENNSYLVANIA Co. } 


Be it remembered that on the 22d day of April, 1S90, there was 
ed in court a transeript of record of a cause which was removed 
rt of common pleas for 0 hfield county, and w hich is 
the wi vile and figures following, v , 


To the sheriff of the county of Hartford, his deputy, or either of 
the constables of the town of Hartford, within said county, Greet- 
tig 

hy authority of the State of Connecticut you are hereby com- 

manded to atach to the value of seven hundred dollars the-goods 

or estate of the Pennsylvania Company, a non-resident corpotation 
duly incorporated under the laws of the State of Pennsy!vania and 
having an office and place of business in Pittsburgh, in said State 
of Pennsylvania, but having property in this State subject and 
liable to attachment, and it summon to appear.before the court of 
common pleas, to be holden at Canaan, within and for the county 
of Litchfield, on the first Monday of July, A. D. 1889, then and there 
to answer unto Alberto T. Roraback, of the town of North Canaan, 

1 Litelfield county aforesaid, in a civil action wherein the plaintiff 


ome lains and says: 
First count. 
1. On and before June 4th, 1889, the plaintiff lent $500 to the 


defendant ? 

2. And paid, laid out, and expended said sum for the defendant. 
3. And sold and delivered goods, wares, and merchandise‘of the 
price and vi alue of said sum to the defendant. : 

1. And bargained and sold goods, wares, and merchandise’of the 
price and value of said sum to the defendant. 

5. And px rformed work and rendered professional services of the 
price and value of said sum for the defendant. 

6. And furnished materials of the price and value of said sum to 
the defendant. | 

7. And furnished board and lodging, washing, fuel, and other 
articles of the price and value of said sum to the defendant. 

8 And furnished horses, harness, carriages, vehicles, and other 
property of the plaintiff to the defendant for its use for said sum. 

9 And on said day the defendant had and received said sum to 
and for the use of the plaintiff. 

-—. And used and oceupied certain lands, tenements, al apart- 
ments of the plaintiff by his permission, which use and occupation 
were reasonably worth said sum. 

11. And said sum was found to be due to the plaintiff from the 
defendant on an account then and there stated between them. 

12. Yet, though said sums are justly due to the plaintiff from the 
defendant, the defendant has never paid the same. 
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The plaintiff claims $500 damages. . 
oo is recognized in the sufficient sum of $100 to prose- 
cute, Xe. 
Of this writ, with your doings thereon, make due return. 
Dated at Winchester, Conn., this 4th day of June, 1889. 
SAMUEL A. HERMAN, 
Commissioner of the Superior Court for Litchfield County. 


STATE OF CONNECTICUT, 
Hartford County, bss 
HARTFORD, June 17th, 1889. 

Then and by virtue hereof I attached as the property of the 
within-named defendant, at Hartford, two box cars of the Union 
Line Pennsylvania Co., number- 4549 and 486, and took the same 
into my possession and took a receipt for the same. 

And afterwards, on the 17th day of June, 1889, I left with —— 
Henney, as he is the agent of said company and of the within- 
named defendant, a true and attested copy of the within writ, sum- 
inons, and complaint, with my said doings thereon endorsed. . 


Attest: A. P. MOORE, 
Deputy Sheriff. 
Fees: 

SO 75 
Endorsement ..-.-.--- ae z4 
i ee ener 12 
EE ninititininiiniiitaatiiis dian 6 50 
Securing property_.----- 1 00 
CO a emaninivmaiiin wmipnain 1 00 

$9 61 


Court of Common Pleas for Litchfield County. July Term, A. D. 
1889. 


v8. 


ALBertTo T. RORABACK 
THE PENNSYLVANIA COMPANY. 


Amendment to Complaint. 


1. The plaintiff, being an attorney-at-law, rendered services as 
such for the defendant, at the defendant’s request, between May 
first, 1SS7, and March Ist, 1888, under an agreement between the 
parties that the plaintiff should charge reasonable fees therefor, in- 
cluding disbursements and expenses incidental thereto, and that the 
defendant would pay the plaintiff the amount due on the plaintiff’s 
account in the premises on demand. 

9. The amount due on the account charged in conformity with 
said agreement on March first, 1838, was and still is $500, and said 
account has been rendered to the defendant. 

3. The defendant has not paid the same. 


Court of Common Pleas, Litchfield County. July Term, 1889. 
Arzerto T. RoRABACK 
TS. 
Tre PENNSYLVANIA Co. 


Plaintiff's Bill of Particulars 


The Penn. Co. in account with A. T. Roraback, Dr. 


1887 
May 23. To retainer, 1 day, & ex. with Judge Fenn. 
June 1. To 1 day, Litchfield, pleadings, &c. 
June 4. To} day short calendar, Litchfield. 
9 To 3 day- Liteltield trial. ‘ 
Ix penses | Le ee AOE Ne NE NES ne 8 07 
June 15. To 2 days, Litchfield, argument. 
IO 6, ccccccants wenciihinenes deggie Caebiapiiil ' 4 00 
July 22. To 2 days, Winsted and Canaan, finding. 
Ex. metus ae 


Dec. 29. To 3d Lys, ILlartford, library. 
| Oo days brie f and authorities. 


eS Re ee ee RL MEAN ay 10 05 
155 
Jan. 5. To 1 day, Hartford, supreme court . 
11. To 2 days. a ” ” 
ORGS ncnn cnnws a a ee EE 8 25 
CE ii aa ae 
lo amount of claim retained. services. and expen- — 
I Fees ae ON MNT SED UNNK OGIO 


Court of Common Pleas, Litchfield County. July Term, 1889. 
A. T. Rorapack 
v8. 
PENNSYLVANIA CoMPANY. 


Defendant's Answer to Amended Complaint. 


As to paragraph first of the plaintiff’s amended complaint, the 
defendant admits the employment of the plaintiff, but of the other 
allegations therein the defendant has not sufficient knowledge to 
form a belief and requires proof of the same by the plaintiff. . 

, 4 Paragraph second js denied | ‘ 

3. Paragraph third is admitted. 

THE DEFENDANT, 
By DAVENPORT & O'HARA, Its Ait’ ys. 


* 


f es a . 


a a 
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I, Aveustus H. Fenv, of the town of Winchester, in the county of 
Litchfield, in the State of Connecticut, of lawful age, being duly 
cautioned, examined, and sworn according to law, do testify and 
say: 


Q. 1. What is your residence ? 

A. 1. Winsted, Conn. 

Q. 2. Your profession ? 

A. 2. Lawyer; at present judge of the superior court. 

Q. 3. When and where were you admitted to the practice of law? 
A. 3. Litchfield ; Feb’y 15, 1867. 

Q. 4. How long were you in active practice in the State? 

A. 4. From that date until the latter part of Feb’y, 1887. 

Q. 5. Were you ever familiar with a certain action at one time 


pending in the superior court in Litchfield county, entitled Chas. E. 
Palmer & Wife vs. The Chicago, Burlington & Quincy R. R. & The 
Pennsylvania Co. ? 

A. 5. Yes. 

Q. 6. What connection, if any, did you have with that case ? 

A. 6. Counsel for the Pennsylvania Co., one of the defendants. 

Q. 7. When did your connection with that suit in that capacity 
terminate ? 

A. 7. At the time of my appointment as judge of the superior 
court, Feb’y, 1887. 

Q. 8. Have you known anything of that case since your corinec- 
tion with it as an attorney terminated ” 

A. 8. I have. 

Q. 9. What have vou known of that case since'that time ? 

A. 9. TL informed the Co. of my appointment and inability to pro- 
ceed further as their counsel in consequence, and suggested the ap- 
pointment of other counsel in my place. Iwas authorized to re- 
quest Brothers Roraback & Herman to so act, and I did so request. 
I have known, in a general way and somewhat in detail, what was 
done by Messrs. Roraback & Herman in the preparation of the case 
and in its trial, both in the superior court and afterwards in the su- 
preme court of errors, though I was not present at such trials. 


Document marked Ex. No. 1, the same being a copy of plaintiff 
Roraback’s bill of particulars in the action in which the deposition 
is taken, hereto attached and made a part of this deposition, shown 
witness. 

(Objected to by Wm. H. O'Hara, att’y for def’t, being made part 
of the deposition for any purpose except to interrogate Judge Fenn 
on the charges appearing on It.) 

Q. 10. The whole amount charged for retainer, service, and ex- 
penses by said Roraback against said defendant, as appears by said 
copy of bill of particulars, is $500. What have you to say about that 
charge—whether it is a reasonable one or not” 

(Objected to by def’t’s att’y on the ground that Judge Fenn, as an 
expert, cannot testify as to whether such amount is a reasonabie 
charge or not for such services.) 
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A. 10. I wish to say that I have no definite knowledge as-to the 
items of days and dates and of expenses contained in the bill of 
particulars. From such knowledge as I have of the case, as before 
stated by me, it does not seem to me at all unlikely that the time 
stated was necessarily emploved in the preparation and trial. 

I have no reason to doubt, nor do [ doubt, such to be the case; 
and, assuming this to be so, from my knowledge of the questions in- 
volved, I should say that the aggregate charge of $500 is a reason- 


ee 
able one 


(All of this answer down to the words “I should say” objeeted to 
as not responsive to the question and immaterial by def’t’s attorney.) 


, 
Cross-examined by Wa. H. O'Hara, att’y for def't: 


(. 11 X. Have you any actual knowledge of any of the charges 
appearing upon the copy of the bill of particulars now before you ? 
- ff & have—certainly. 

12 X. Will you state of what charges you have knowledge and 
what itis? 

\. 12 X. Lean say that Brother Roraback was entitled to charge 
a retainer; for,as [ have already stated, I communicated to him the 
Vennsylvania Co.'s request that he act as counsel for them; also that 
he spentin consulting with me in reference to the case as much 
time as charged in the bill of particulars therefor, though l cannot 
say whether this was on the 25rd day of May or not, from present 
recollection or any means which I now have of refreshing my 
memory ‘ 

I did not see Mr. Roraback at Litchfield, but I saw him at Win- 
sted,on his way there,on several occasions when I knew proceedings 
were had in court in reference to the case. | 

| know, of course, that Brother Roraback acted as counsel’in the 
case ; that he expended time and incurred expense in so doing ; that 
the case was tried to a snecessful issue in the superior and again in 
thre Sti pere me court | ktiow considerable in reference Lo the prepa- 
ration of his brief and the authorities cited therein. He certainly 
occupied much time and extreme care insuch preparation. I know 
this, for he consulted me in regard to it on several occasions; and I 
took a very great interest in It. 

(13 X. Were you familiar with the questions of law involved in 
the case” . 

7 ee should say that I was. 

14 X. Did you regard them as intricate and difficult, so far as 

ev related to the liability of the Pennsylvania Co. ? 

A. 14 X. Lam sorry to say that the longer I live the njore in- 
tricate and difficult [ regard all questions of law, and especially 
these in which no settled determination has been had in the court 
of highest resort In our own State and in regard to which the courts 
of other States radically differ. Such questions were involved in this 
case, and, besides that, the facts were in Gispute in the court below ; 
and I recollect there was some considerable discussion and, | believe, 


- 


L 
r 
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difficulty after discussion in settling the judge’s finding thereon. I 
would, therefore answer your question yes. 

(. 15 X. What were such difficult and intricate questions ? 

A. 15 X. I must say that it is somewhat too long after dinner and 
too near supper to dictate a legal essay; but in a general way and 
in all seriousness the best answer 1 can give — the questions dis- 
cussed in the printed briefs of counsel, which, | imagine, can be 
asily procured and had, at the trial and the questions discussed and 
decided by the supreme court in the decision of the case in the Con- 
necticut Reports, to which I would most respectfully beg leave to 
refer. 

Q. 16 X. In answer to question 10 yousay: From my knowledge 
of the questions involved, I should say that the aggregate charge of 
$500 is a reasonableone. Did you desire to be understood that such 
knowledge of the questions involved extends no further than ap- 
pears from your answers to the two last preceding questions ? 

A. 16 X. My knowledge of the questions involved is such as I 
gained from a pretty thorough examination of the case and of the 
law pertaining to it before I ceased to be counsel, and from further 
examination and discussion with the counsel afterwards. I do not 
at all mean to say that my knowledge was derived from the briefs 
of counsel or the opinion of the court alone, for I had knowledge on 
the subject before either were written. I simply mean to say that 
what the questions were are better stated, more in detail and more 
clearly, in those carefully prepared papers than I can undertake to 
state them from my memory now. | 

Q.17 X. And is it on this knowledge alone that you base your 
opinion that the sum of $500 isa reasonable charge for one of the 
attorneys in that case ? 

A. 17 X. That is not the only element. If Brother Roraback ex- 
pended the time and money detailed in his bill of particulars, in the 

areful preparation and trial to a successful issue in our two highest 
courts, of the defendant's case, | should say that what the case in- 
volved, the questions of law and questions of fact, the charge seems 
to me a moderate, just, and reasonable one. 

@. 18 X. Does the fact of the cases having been decided in favor 
of the Pennsylvania Co. influence you in your opinion that such 
sum is reasonable ? 

A. 18 X. To this extent, that where a severely contested case, 
doubtful in its results, ends favorably there can be no reason why, 
assuming the client to be in no sense an object of charity, any redue- 
tion should be made from just charges on considerations of want of 
skill or want of luck. 

Q.19 X. To that extent only? . 

A. 19 X. 1 think in answering the question I have included that 
element to that extent only. I will not say, however, that I have 
not myself considered it just sometimes to consider it further. 

Q. 20 X. Were you aware that the most important question of 
law, and perhaps the only intricate one, as appears from the decision 
of the learned judge of the supreme court, involved in the case had 
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been determined in the State of Ill. previous to the trial of the 
Cas , 
A. 20 X. Lam aware of a decision in Ill. affecting a question in 
the ease bevond that, I should say no to your iInterrogatory. 

() 21 X. Was your opinion of the questions of law involved at all 
affected by the light of that case in Ill. ? 

A. 21 X. I should say it most assuredly helped the: Peiinsylvania 
(‘os side of the case. 
Q. 22 X. Do you know what the prevailing rate per diem for the 
services of an att’y in this section of the State was cormng the period 
covered by the copy of the bill of particulars ? 

A. 22 X. I cannot, as it seems to me, answer except by saying 

while the length of time required in such work as this isa 


ver Inportant, and ‘a rh: aps the most Import int, ele ment to be con- 

sidered, it is se far from being the only important one that I do not 

think such services are in common practice or can bein common 
measured by per diem chi ares. 


\nswer objected to as not responsive to the question by def’t’s 


Q 25 X. Ques. 22 repeated. . 

A. 2) \. Il am sorry to say I can only repeat the answer. 

(2 24. X. Do-you want to be understood you had no knowledge 
what the rate was” , 

A. 24 X. I do not wish to be so understood. I onght to have as 
much 7 owledge upOen that subject as upon any. I have a knowl- 
edge of » height and weight of human beings, but I‘cannot tell 
arbitrar i ites ita person s he lohit or weight is, as each differs from 
the other—cases differ, lawyers differ, the v ‘ulue of services differ. 
What would be reasonable for one man in one case would be a trifle 
in another and extortion ina third. I mean what the supreme 
court bas better expressed than Lean in Phelps vs. Hunt, in the 40th 
fonn. Reports. Ido not think that for services of this kind there 
can be said to be any established and uniform per diem rate. 

be. 25 A. Can you say whether or not in this country there was a 
. aximum and minimum rate per diem well understood and estab- 

lished by the bar? 

A. 25 X. If you refer to services of this kind—that: is, to the 
preparation and trial of civil causes in the superior and supreme 
courts—I should say emphatically there was none. There‘have been 
bar rules as to minimum fees; none, I think, as to maximum, and 
such rules as [ have referred to were never considered.as of any 
binding weight, and the better the lawver, the less regard he paid or 
Was expect d to pay to them. 

1). 26 X. Then, the amount to be ch: irged in any particular case 
for services rendered by any attorney was to be determined in this 
section by circumstances and caprice and by opinion ? 

26 X. By circumstances certainly; by caprice certainly not. 


AUGUSTUS H. FENN 


a 


it = 
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Ex. A. 


Court of Common Pleas, Litchfield County. July Term, 1889. 


ALBERTO T. RORABACK 
vs. 
THE PENNSYLVANIA Co. 


Plaintiff’s Bill of Particulars. 
The Pennsylvania Co. in account with A. T. Roraback, Dr. 
1887. 
May 23. To retainer, ex., and one day, Judge Fenn. 
June 1. Toone day, Litchfield, pleading, &c. 


“ 4. To one day, Litchfield, short calendar. 
“ 9. To 3 days, trial, Litchfield. 


Tie panccsen enanett ine Ge 
“ 22. To 2 days, Litchfield, argument. 
i i cteiy snsiminaminsta gull 4 00 
July —. To 2 days, Winsted and Canaan, finding. 
IT diineinnes: setmeps siencenes ieneeaiagiall 1 30 
Dec. 29. To 3 days, Hartford, library. 
SE cintitnenncne onatn atti: <unehdiniene 10 05 


To 3 days, brief and authorities. 


Jan. 3. Tol day, Hartford, supreme court. 
* i. ee 


SE Sclaccietisen: cncncn-ocinenctimnigh: nila hin enlasetiini 8 25 
To amount of claim, retainer, services and ex- 
SEE HEE bctrencnncceressuntniineaenn $500 00 
STATE OF CONNECTICUT, ls 
County of Litchfield, Town of Winchester, 


Tue 23rp Day or Auaust, A. D. 1889. 

Then personally appeared the above-named August H. Fenn, 
signer of the foregoing deposition, and, after having been duly cau- 
tioned to speak the whole truth and carefully examined, did sub- 
scribe the same and make oath before me that the same contains 
the truth, the whole truth, and nothing but the truth. 

The foregoing deposition is taken pursuant to the annexed notice, 
at the request of the plaintiff, to be read on the trial of an action 
pending before the court of common pleas within and for the county 

of Litchfield and State of Connecticut, in which action Alberto T. 
Roraback is plaintiff and The Pennsy lvania C ompany defendant. 

The cause of taking this deposition is the deponent is about 
leaving this State. 

The adverse party was notified to be prevent at the taking of this 
deposition, and was present thereat by its attorney, Win. H. O’Hara. 

(Official signature and seal.) _. 
WILLIAM F. HURLBUT, 

Clerk Court of Common Pleas, Litchfield Co., Conn. 
2—7 
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Notice to Take Deposition. 


Litehfieli County Court of Common Pleas. - 


Arperto T. RoraBack 
VS, 
Tue PENNSYLVANIA COMPANY. 
To the defendant in the above-entitled action and to Messrs. Daven- 
port an d O'Hara, of Bridgeport, Conn., its attorneys: 


You are hereby notified that the de ‘positions of sundry witnesses, 


to be used on the trial of the above-entitled action, will be taken by 
the plaintiff therein on the 25rd day of August, A. D. 1889, at five 
o'clock in the afternoon, at the law office of Samuel A, Herm: an, in 
Winsted, in the town of Winchester, county of Litchfield, and State 
of Connecticut, before some proper authority and at such times and 
places as such authority shall fix, by adjournmient. 

You will be present and put in interrogatories if you See fit. 

Dated at Canaan, Conn., this 22nd day ‘of August, 1889. 

ALBERTO T. RORABACK,: Plaintiff. 


FAIRFIELD COUNTY, 8 
SRIDGEPORT, Aug. 22d, 1889. 
Due and legal service of the foregeing notice is hereby ac- 
knowledged. 
DAVENPORT & OPHARA, 
Att’ys for Defendant. 


Court of Common Pleas, Litchfield County, State of Connecticut. 
March Term, 1890. 


Autperrtro 'T. RorRABack 
vs. 


Ture PENNSYLVANIA COMPANY. 


The petition of The Pennsylvania Company, defendant in the 
above-entitled action, respectfully represents to this honorable court 
that at the time of the commencement of said suit it was and still 
is a corporation duly organized under the laws of the State of Penn- 
sylyania, and was and still is a citizen of the State of Petinsylvania, 
and that Alberto T. Roraback, the plaintiff therein, was:and still is 
a citizen of the State of C onnecticut ; ; (that said suit is now pending 
for trial in this court and has not yet been tried) (amendment 
inserted by the court March 15, 1890); that in said suit there is a 
controversy between the plaintiff, a citizen of the State of Connecticut, 
in which said suit is brought, and the defendant, a citizen of another 
State, to wit, the State of ‘Pennsylvania ; that from prejudice and 
local influence said defendant will not be able to obtain justice in 
this court of common pleas for Litchfield county or in any other 
State court to which the said defendant, under the laws of the State 
of Connecticut, has the right,on account of such prejudice and local 
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influence, to remove said suit: that it files herewith an affidavit of 
Joseph Wood, of Pittsburgh, Pennsylvania, its general manager, the 
proper officer of the defendant, said Pennsylvania Company, that 
from prejudice and local influence said defendant, The Pennsyl- 
vania Company, will not be able to obtain justice in this court of 
commou pleas of Litehfield county or in any other State court to 
which it has, under the laws of the State of Connecticut, a right, on 
account of such prejudice and local influence, to remove said cause, 
and that he has reason to believe and does believe that from preju- 
dice and local influence said defendant, The Pennsylvania Company, 
will not be able to obtain justice in the court of common pleas for 
Litchfield county or in any other State court to which it has,"under 
the laws of the State of Connecticut, a right, on account of such 
prejudice or local influence, to remove said cause. 

Your petitioner makes and files herewith a bond, with good and 
sufficient surety, for his entering in the circuit court of the United 
States for the district of Connecticut, on the first dav of its next 
session, a copy of the record and of the process against it, and of 
all pleadings, depositions, testimony, and other proceedings in said 
cause, and for paying all costs that may be awarded by said circuit 
court if said circuit court shall hold that this suit has been wrong- 
fully or improperly removed thereto. 

Your petitioner therefore prays this honorable court to accept this 
petition and said bond and order the transfer of said suit to said 
circuit court of the United States for the district of Connecticut. 

THE PENNSYLVANIA COMPANY, 
By JOSEPH WOOD, General Manager, and 
DAVENPORT & O'HARA, Its Attorneys. 


In the Court of Common Pleas for Litchfield County, State of 
Connecticut. 


‘ALBERTO T. RORABACK 
vs. 


THe PENNSYLVANIA COMPANY. 


I, Joseph’ Wood, of Pittsburgh, in the State of Pennsylvania, being 
duly sworn, do depose and say that I am the general manager of The 
Pennsylvania Company, defendant in the above-entitled action ; 
that from prejudice and local influence said defendant will not be 
able to obtain justice in this court of common pleas for Litchfield 
county or in any other State court to which the said defendant, 
under the laws of the State of Connecticut, has the right, on account 
of such prejudice and local influence, t6 remove said cause, and that 
I have reason to believe and do believe that from prejudice and 
local influence said defendant, The Pennsylvania Company, will 
not be able to obtain justice in said court of common pleas for Litch- 
field county or in any other State court to which it has, under the 
laws of the State of Connecticut, a right, on account of such preju- 
dice and local influence, to remove said eause, and that I am duly 


i en nal 
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authorized by said defendant, The Pennsylvania Company, to make 


this affidavit. 


JOSEPH WOOD. 


Subscribed by the said Joseph Wood in my presence and by him 
sworn to before me this fifth day of March, 1890. | 


WM. F. ROBB, 
[SEAL. | Commissioner for the State of Connecticut 
in Pittsburgh, Penns. 


Know all men by these presents that the Pennsylvania Com- 
pany, a corporation duly organized under the laws of the State of 
Pennsylvania, as principal, and Smith P. Glover, of Newtown, 
county of Fairfield, and State of Connecticut, as surety, are held and 
firmly bound unto Alberto 'T. Roraback, of Canaan, county of 
Litchfield, and State of Connecticut, in the penal sum of 500 dol- 
lars; for the payment whereof, well and truly to be made unto the 
said Alberto T. Roraback, his heirs, representatives, and assigns, we 
bind ourselves, our heirs, representatives, assigns, and successors, 
jointly and severally, firmly by these presents— 

Yet upon these conditions: The said Pennsylvania Company hav- 
ing petitioned the court of common pleas for Litchfield county, 
State of Connecticut, for the removal of a certain cause therein 
pending, wherein Alberto T. Roraback is plaintiffand The Pennsyl- 
vania Company is defendant, to the circuit court of the United 
States-in and for the district of Connecticut: 

Now, if the said Pennsylvania Company, vour petitioner, shall 
enter in the said circuit court of the United States, on thé first day 
of its next session, a copy of the record, process, pleadings, deposi- 
tions, testimony, and other proceedings in said suit, and shall well 
and truly pay all costs that may be awarded by said circuit court 
of the United States if said court shall hold that said suit was 
wrongfully or improperly removed thereto, then this obligation to 
be void; otherwise in full force and virtue. 

Witness our hands and seals this fifth day of March, 1890. 


[SEAL. | THE PENNSYLVANIA COMPANY, 
By J. W. McCULLUGH, Vice-President. 
SMITH P. GLOVER. [v. s.] 
Attest : | 


S. B. LIGGETT, Secretary. 
R. P. BELDEN, 
Witness to Smith P. Glover’s signature. 


FAIRFIELD County, 8s: , 
BripGeport, March 8, 1890. 
Personally appeared Smith P. Glover, of Newtown, Connecticut, 
surety in the above bond, and made oath that he is the owner in fee 
simple of real estate situated in said town of Newtown which is 
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worth more than $5,000, and that the same is free from all incum- 


brances whatsoever. Before me— 
WM. H. O’HARA, 
Commissioner of the Superior Court for Fairfield County. 


Filed March 10th, 1890. 


Court of Common Pleas, Litchfield County, State of Connecticut. - 
March Term, 1890. 


ALBERTO T. RORABACK 
Us. 
THE PENNSYLVANIA COMPANY. 


Objection and remonstrance by the plaintiff to the removal of the 
above-entitled cause to the circuit court of the United States. 


The plaintiff hereby objects to and remonstrates against the re- 
moval of the above-entitled cause and action to the circuit court of 
the United States for the district of Connecticut for the following 
reasons, namely: 

1. Because said circuit court has no jurisdiction of said cause or 
action, neither can it acquire any jurisdiction by the defendant’s 
proceedings for removal. _. 

2. Because it does not appear from any evidence offered in court 
that there is any local prejudice or influence which will prevent the 
defendant from obtaining justice in the State court or courts. 

do. Because there is no prejudice or local influence to prevent or 
obstruct the defendant from obtaining justice in said State court of 
common pleas of Litchfield connty, Connecticut, or in any cther 
State court in said Connecticut to which the said defendant may 
under the laws of the State of Connecticut have the right to remove 
said cause. 

4. Because it does not appear from the record in said cause that 
the subject-matter involved or in dispute is over five hundred dol- 
lars in amount and not within the jurisdiction of the said circuit 
court of the United States. 

5. Because it does not appear from the record in said cause that 
the subject-matter involved and in dispute, exclusive of interest and 
costs, does not exceed the sum or value of five hundred dollars. 

6. Because the petition and proceedings for said removal do not 
state or set forth whether said suit or cause has or has not been 
tried. 

7. Because the said petition and proceedings for said removal does 
not state or allege the purpose or nature of said suit or cause sought 
to be removed or the relief asked or prayed for therein. 

8. Because said proceedings for removal are subsequent to the 
filing of the answer and pleadings by the defendant to the declara- 
tion and complaint of the plaintiff and sudsequent to the time when 
the defendant is required by the laws of the State of Connecticut 
and the rules of said court of common pleas to plead and answer to 
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the declaration and complaint of the plaintiff and subsequent to the 
trial of said cause. 

9. Because it does not appear from the pretended affidavit upon 
what grounds the affiant bases his belief, or whether he is or has 
been in a position to judge or know whether any prejudice or local 
influence exists to prevent the defendant from being able to obtain 
justice in said court of common pleas or in some Connecticut State 
court which by the laws of Connecticut the defendant has a right 
to remove said cause. : 

10. Beeause there is no affidavit by the defendant that the defend- 
ant believes that from the prejudice or local influence the defendant 
will not be able to obtain justice ia the court of common pleas for 
Litehfield county, Connecticut, or in any other Connecticut State 
court to which said defendant may under the laws of said State of 
Connecticut have the right to remove the same. 

11. Beeause it does not uppear that the matter in dispute exceeds, 
exclusive of interest and costs, the sum or value of two thousand 
dollars. 

Filed M’ch 14, 1890. 

ALBERTO T. RORABACK;,: 
By SAMUEL A. HERMAN, — 
His Attorney. 


. 


Court of Common Pleas, Litchfield County, State of Connecticut. 


A.tperro T. RoRABACK 
is, 


THe PENNSYLVANIA COMPANY. : 


Order for removal of said case to the circuit court of the United 
States for the district of Connecticut, in the second circuit. 


Upon reading and filing the petition of the above-named -Penn- 
sylvania Company, defendant herein, for the removal of the suit 
into the cireuit court of the United States for the district of Connec- 
ticut, in the second district, in pursuance of the laws of the United 
States relating to the removal of suits from the State courts on the 
ground of prejudice and local influence (before the trial thereof in 
this court) (amendment by the court March 15, 1890), and upon 
filing the attidavit of Josepl Wood, the proper officer of the defend- 
ant corporation, that on account of such prejudice and logal in- 
fluence the defendant will not be able to obtain justice in said State 
court or in any other State court to which it has the right under the 
laws of the State of Connecticut, on account of such prejudice and 
local influence, to remove said suit, and that he believes that from 
prejudice and local influence the defendant will not be able to 
obtain justice in said State court nor in any other State court to 
which it has the rigit under the laws of the State of Connecticut, 
on aeeount of such prejudice and local influence, to remove said 
said suit, and upon filing the security offered by said defendant, ac- 
cording to the requirements of the laws of the United States, and, 


— 
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on motion of Davenport and O’Hara, the attorneys for said defend- 
ant, it is hereby ordered that the said security be accepted and the 
said suit be removed into the next circuit court of the United States 
to be held in said district of Connecticut, and that no further pro- 
ceedings be had in said suit in this court. 

Witness the Honorable Albert P. Bradstreet, judge of the district 
court of Waterbury, acting judge of the court of common pleas for 
Litchfield county, and the seal thereof, this 15th day of March, 1890. 

Byt he court: 

[SEAL. ] WM. F. HURLBUT, Clerk. 


Court of Common Pleas, Litchfield County. 


STATE OF CONNECTICUT, ae 
County of Litchfield, 5° 


I, Wm. F. Hurlbut, clerk of the court of common pleas for the 
county of Litchfield aforesaid, do certify that the within and fore- 
going is a true copy of the original complaint, pleadings, depositions 
of Augustus H. Fenn, petition of the defendant for the removal to 
the circuit court of the United States for the district of Connecticut, 
remonstrance of plaintiff thereto, and order of the court thereon in 
the case of Alberto T. Roraback vs. The Pennsylvania Company, as 
on file and record in the clerk’s office of said court of common pleas. 

In witness whereof I hereunto set my |and officially and affix the 
seal of said court of common pleas, at Winchester, in the county and 
Siate aforesaid, this 17th day of March, 1890. o 


[SEAL. ] : WM. F. HURLBUT, Clerk. 


And on the same day petition for removal was filed in the words 
and figures following, viz: 


ALBERTO ‘TT. RoRABACK 
v8. 
Tae PENNSYLVANIA COMPANY. 


To the honorable the circuit court of the United States for the dis- 
trict of Connecticut, in the second circuit: 


The petition of the Pennsylvania Company, a corporation duly 
organized under the laws of the State of Pennsylvania and a citizen 
of said State of Pennsylvanis, respectfully shows that Alberto T. 
Roraback, of the town of Canaan, county of Litchfield, and State of 
Connecticut, a citizen of said State of Connecticut, brought an action 
as sole plaintiff against your petitioner, the said Pennsylvania 
Company, as sole defendant, in the court of common pleas tor Litch- 
field county, in the State of Connecticut, a State court of said State 
of Connecticut, at its term commencing on the first Monday of July, 
1889; that at the time of the commencement of said suit the said 
Alberto T. Roraback, plaintiff therein, was and still is a citizen of 
the State of Connecticut, and the said The Pennsylvania Company 
was and still is a citizen of the State of Pennsylvania; that in 
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eaid suit there is a controversy between a citizen of the State 
of Connecticut, in which said suit is brought, and .a citizen 
of another State, to wit, the State of Pennsylvania; that from 
prejudice against the defendant and from the local influence of 
the suid plaintiff your petitioner, said The Pennsylvania Com- 
pany, will not be able to obtain justice in said court of common 
pleas for Litchtield county, in the State of Connecticut, nor 
‘mn any other State court to which under the laws of the State of 
Connectient the defendant has the right, on account of such preju- 
diee and local influence, to remove said cause; that said cause has 
net vet been tried in said court of common pleas for Litchfield 
eounty. ip the State of Connecticut, and that said suit is still 
pending in said court for trial, unless it has been removed to this 
urt by virtue of the proceedings heretofore had in said State 
court heremmafter set forth; that your petitioner desires to remove 
: cause. betore the trial thereof, into the circuit court of the United 
States for the district of Connecticut, in the second circuit, In pur- 
| provisions of law as contained in the act of ‘Congress 

~ August 13, 1585, being chapter 856 of the acts of the 50th 

«s of the United States, and of the other acts of Congress of 


wihoech said act is amendatory ; thaton March 18th, 1890, while said 
suit was still pending in the said court of common pleas for Liteh- 
fed eounty,in the State of Connecticut, and before the trial thereof, 


petitioner, the said The Pennsylvania Company, filed in said 

-< petition for the removal of said cause from said court of 
is to the circuit court of the United States for the dis- 
Connecticut, which petition was as follows: 


Common Pleas, Litehfield County, State of Connecticut. 
March Term, 1890. 


. 
Argertro T. RorRABACK 
vs. 
Tue PENNSYLVANIA COMPANY. 


of The Pennsylvania Company, defendant in the 
‘tion, respectfully represents to this honorable court 
of the commencement of said suit it was and still 


‘a soration duly organized under the laws of the State of Penn- 
s) 4 -and was and still is a citizen of the State of Pénnsylva- 
at Aloerto TL Roraback, the plaintiff therein, was 

: sa citizen of the State of Connecticut; that said suit is 

¥ pending tor trial in this court and has not yet been tried ; that 


there is a controversy between the plaintiff, a eitizen of 
“tate of Connecticut, in which sar suit is) brought, and 
elendant, a ciuzen of another State, to wit, the State of 


3 msvivVatiia; that from prepudice and local influence said defend- 
, 8 not be able to obtain pustice this court of common pleas 
Litelitield county or ti any ollier State court to which the said 


je endant, under the laws of the State of Couneecticut, has the right, 
it of such propucdice and local intluenee, to remove said 


74s GRRL bat 


17 


suit; that it files herewith an affidavit of Joseph Wood, of Pitts- 
burgh, Pennsylvania, its general manager, the proper officer of the 
defendant, said Pennsylvania Company, that from prejudice and 
local influence said defendant, The Pennsylvania Company, will not 
be able to obtain justice in this court of common pleas of Litchfield 
county or in any other State court to which it has, under the laws 
of the State of Connecticut, a right, on account of such prejudice and 
local influence, to remuve said cause, and that he has reason to be- 
lieve and does believe that from prejudice and local influence said 
defendant, The Pennsylvania Company, will not be able to obtain 
Justice in the court of common pleas for Litchtield county or in any 
other State court to which it has, under the laws of the State of Con- 
necticut, a right, on account of such prejudice or local influence, to 
remove said cause. Your petitioner makes and files herewith a bond, 
with good and sufficient surety, for his entering in the cireuit court 
of the United States for the district of Connecticut, on the first day 
of its next session, a copy of the record and the process against it 
and of all pleadings, depositions, testimony, and other proceedings 
in said cause and for paying all costs that may be awarded by said 
circuit court if said circuit court shall hold that this suit has been 
wrongfully or improperly removed thereto. 

Your petitioner therefore prays this honorable court to accept this 
petition and said bond and order the transfer of said suit to said 
circuit court of the United States for the district of Connecticut. 

THE PENNSYLVANIA COMPANY, 
By JOSEPH WOOD, General Manager, and 
DAVENPORT & O'HARA, Its Attorneys. 


Th4t on said day, at the time of filing said petition, your petitioner 
filed iA said court of common pleas the aflidavit of Joseph Wood, 
the general manager of your petitioner, its proper officer thereunto 
duly suthorized, that on account of such prejudice and local influ- 
ence The Pennsylvania Company, your petitioner, the defendant in 
said suit, would not be able to obtain justice in the said court of 
common pleas for Litchfield county nor in any other State court to 
which the defendant, under the laws of the State of Connecticut, 
has the right, on account of such prejudice and local influence, to 
remove said cause, and that he had reason to believe and did be- 
lieve that the defendant, your petitioner, would not be able to ob- 
tain justice in said State courts on account of such prejudice and 
local influence, which affidavit was as follows: 


“In the Court of Common Pleas for Litchfield County, State of 
‘ Connecticut. 


ALBERTO T. RORABACK 
v8. 
THe PENNSYLVANIA COMPANY. 
I, Joseph Wood, of Pittsburgh, in the State of Pennsylvania, being 


duly sworn, do depose and say that [ am the general manager of 
37 
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The Pennsylvania Company, defendant in the above-entitled :action ; 
that from prejudice and local influence said defendant will ‘not be 
able to obtain justice in this court of common pleas for Litchfield 
county or in any other State court to which the said defendant, 
under the laws of the State of Connecticut, has the right, on Account 
of such prejudice and local influence, to remove said cause, dnd that 
I have reason to believeand do believe that from prejudice amd local 
influence said defendant, The Pennsylvania Company, will.not be 
able to obtain justice in said court of common pleas for Litchfield 
county or in any other State court to which it has, under the laws 
of the State of Connecticut, a right, on account of such prejudice 
and local influence, to remove said cause, and that I am duly au- 
thorized by said defendant, The Pennsylvania Company, to make 


this affidavit. | 
JOSEPH WOOD. 


Subscribed by the said Joseph Wood in ny presence and by him 
sworn to before me this fifth day of March, 1890. 


[SEAL. ] WILLIAM F. ROBB, 


Commissioner for the State of Connecticut in Pittsburgh, Penn.” 


That at the time of filing said petition in said court of tommon 
pleas for Litchfield county your petitioner offered a bond in said 
court, with good and sufficient surety, for its entering in said circuit 
court of the United States for the district of Connecticut on the 
first day of its next session a copy of the record, process, pleadings, 
depositions, testimony, and other proceedings in said surt, which 
bond was as follows: 


“ Know all men by these presents that the Pennsylvania Com- 
pany, a corporation duly organized under the laws of thea State of 
Pennsylvania, as principal, and Smith P. Glover, of Newtown, county 
of Fairfield and State of Connecticut, as surety, are held ahd firmly 
bound unto Alberto T. Roraback, of Canaan, county of Litchfield and 
State of Connecticut, in the penal sum of $500 dollars ; for the.payment 
whereof, well and truly to be made unto the said Alberto ‘T. Rora- 
back, his heirs, representatives, and assigns, we bind ourselves, our 
heirs, representatives, assigns, and successors, jointly and severally, 
firmly by these presents— | 

Yet upon these conditions: Thesaid Pennsylvania Company hav- 
ing petitioned the court of common pleas for Litchfield county, State 
of Connecticut, for the removal of a certain cause therein. pending, 
wherein Alberto T. Roraback is plaintiffand The Pennsylvania 
Company is defendant, to the cireuit court of the United ‘States in 
and for the district of Connecticut : ; 

Now, if the said Pennsylvania Company, your petitioner, shall 
enter in the said circuit court of the United States on the first day 
of its next session a copy of the record, process, pleadings, deposi - 
tions, testimony, and other proceedings in said suit and ‘shall well 
and truly pay all costs that may be awarded by said ciréuit court 
of the United States if said court shall hold that said suit was 
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wrongfully or improperly removed thereto, then this obligation to 
be void; otherwise in full force and virtue. . 
Witness our hands and seals this fifth day of March, 1890. 
THE PENNSYLVANIA COMPANY, 
By J. W. McCULLUGH, Vice-President. 
SMITH P. GLOVER. [L. s.] 
Attest : 


S. B. LIGGETT, Secretary. 
R. B. BELDEN, 
Witness to Smith P. Glover’s signature. 


FAIRFIELD County, 88 : 
BripcGeport, March 8, 1890. 

Personally appeared Smith P. Glover, of Newtown, Connecticut, 
surety in the above bond, and made oath that he is the owner in fee 
simple of real estate situated in said town of Newtown which is 
worth more than $5,000, and that the same is free from all incum 
brances whatsoever. : 

before me— 
WM. H. OHARA, 


Commissioner of the Superior Court for Fairfield County.” 


That on the 15th day of March, 1890, the said court of common 
pleas for Litchfield county, in the State of Connecticut, after hearing 
and after due notice to the plaintiff, had approved said bond and 
surety and ordered said cause transferred to the United States cir- 
cuit court for the district of Connecticut, and that no further pro- 
ceedings be had in said court of common pleas for Litchfield county, 
in the State of Connecticut, which order was as follows: 


“Court of Common Pleas, Litchfield County, State of Connecticut, 


ALBERTO T. RORABACK ) 
vs. 
THe PENNSYLVANIA ¢ ne 


Order for the removal of said case to the circuit court of the United 
States for the district of Connecticut. in the second circuit. 


_ Upon reading and filing the petition of the above-named Penn- 

sylvania Company, defendant herein, for the removal of the suit 
into the cireuit court of the United States for the district of Con- 
necticut, in the second district, in pursuance of the laws of the United 
States relating to the removal of suits from the State courts on the 
ground of prejudice and local influence, before the trial thereof in 
this court, and upon filing the affidavit of Joseph Wood, the proper 
officer of the defendant corporation, that on account of such preju- 
dice and local influence the defendant will not be able to obtain jus- 
tice in said State court or any other State court to whici it has the 
right, under the laws of the State of Connecticut, on account of such 
prejudice and local influence, to remove said suit, and that he be- 
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lieves that from such prejudice and local influence the defendant 
will not be able to obtain justice in said State court nor in any other 
State court to which it has the right, under the laws of the State of 
Connecticut, on account of such prejudice and local influence, to re- 
move said suit, and upon filing the security offered by said defend- 
ant, according to the requirements of the laws of the United States, 
and on motion of Davenport and O’Hara, the attorneys for said de- 
fendant, it is hereby ordered that the said security be accepted and 
the said suit be removed into the next circuit court of the United 
States to be held in said district of Connecticut, and that no further 
proceedings be had in said suit in this court. 

Witness the Honorable Albert P. Bradstreet, judge‘of the district 
court of Waterbury, acting judge of the court of common pleas for 
Litchtield county, and the seal thereof this 15th day of March, 
1890. 

By the court: 


[seat] W. F. HURLBUT, Clerk.” 


That your petitioner has filed in this court, on this the first day 
of its next session after said petition was presented to said court of 
common pleas, a copy of the record of said cause and of the process, 
pleadings, depositions, testimony, and other proceedings in said suit 
in said court of common pleas for Litchfield county, Connecticut. 

Wherefore your petitioner prays that the said suit may be re- 
moved into the circuit court of the United States for the district of 
Connecticut,in the second circuit, and that this court will take Juris- 
diction of said cause. | 7 

The Pennsylvania Company, your petitioner, files herewith the 
affidavit of Joseph Wood, of Pittsburgh, county of Allegheny and 
State of Pennsylvania, its general manager, in support of the aver- 
ment of prejudice and local influence contained in the foregoing 
petition. | : 

Dated at Bridgeport, Conn., this 21st day of April, A. D. 1890. 

THE PENNSYLVANIA-COMPANY, 
By DAVENPORT & O'HARA, 
Its Attorneys. 


In the Cireuit Court of the United States for the District of 
Connecticut. 


ALBERTO T. RORABACK 
vs. 
THe PENNSYLVANIA COMPANY. 


Western District OF PENNSYLVANIA, 88: 


I, Joseph Wood, of Pittsburgh, in the county of Allegheny and 
State of Pennsylvania, being duly sworn, do depose and say that I 
am the general manager of The Pennsylvania Company, defendant . 
in the above-entitled cause; that the plaintiff in said cause resides 
in the town of Canaan, in the county of Litchfield and State of 


21 


Connecticut, and has been for a number of years an attorney-at-law, 
with an office in said town of Canaan; that he has an extensive and 
influential acquaintance in said county of Litchfield and throughout 
said State of Connecticut, both as an attorney and as a politician. 

That he is now and has been ever since the — day of September, 
1889, the sole judge of the court of common pleas for said county of 
Litchfield, in which court the above-entitled cause is pending for 
trial; that as such judge he has the power and it is his duty to 
designate some other judge to try said cause, and that the said de- 
fendant company is without any power in the premises whatsoever ; 
that said cause is on the jury docket of said court for trial, and that 
jurors for said court must be electors and inhabitants of said county ; 
that many of said jurors now and in the future may have causes 
pending in said court of common pleas for said Litchfield county 
before the plaintiff as judge of said court for tria!; that many of 
said jurors have been and some of them still are clients, personal 
friends, companions, and relatives of the said plaintiff; that the 
plaintiff as such judge and the clerk of this court have the oppor- 
tunity in the selection of a jury for the trial of said-cause to designate 
from what town or towns in said county of Litchfield the necessary 
jurors shall be drawn and summoned. 

That the defendant in the above-entitled cause is a railroad 
corporation, and as such was a defendant in a certain action, entitled 
Harry E. Palmer and wife vs. The Chicago, Burlington and Quincy 
railroad and the Pennsylvania Company, which action was tried in 
the superior court in said county of Litchfield and afterwards in the 
supreme court of errors of said State of Connecticut; that during 
the trial of said Palmer case in both of said courts the local press of 
said county—that is to say, the Litelfield Enquirer, a weekly paper 
published at Litchfield and having a large circulation throughout 
suid country, and other papers—commented at large upon said Pal- 
mer case and adversely to the interests of the Pennsylvania Com- 
pany; that the said Alberto T. Roraback has great local influence 
in said court of common pleas, in which the above-entitled action is 
pending; that there is prejudice existing against the said Pennsyl- 
vania Company, the defendant in said cause, in said court of com- 
mon pleas in said county and State; that from such prejudice exist- 
ing against the said defendant and from the local influence of the 
said plaintiff said defendant will not be able to obtain justice in said 
court of common pleas for Litchfield county or in any other State 
court to which the said defendant has the right, on account of such 
prejudice against the defendant and on account of the local influ- 
ence of the plaintiff, to remove said cause, and that | am duly au- 
thorized by said defendant,The Pennsylvania Company, to make 


this affidavit. 4 
JOSEPH WOOD. 
Subscribed by the said Joseph Wood in my presence and by him 
afformed to before me this 16th day of April, A. D. 1890, at Pitts- 


burgh, Pennsylvania. 2 
[SEAL.] | S. C. McCANDLESS, 
U. S. Commissioner, Western District of Penna. 
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And on the same day motion to remand was filed in the words 
and figures following, viz: 


Circuit Court of the United States, District of Connecticut. April 
Term, 1890. 


ALBERTO T.. RORABACK 
vs. 
Tue PENNSYLVANIA COMPANY. 


Motion to Remand to State Court. 


The plaintiff in the above-entitled cause moves the court to re- 
mand the same to the State court from which it was’ removed, tu 
wit, to the court of common pleas for Litchfield county, in the State 
of Connecticut, for the following reasons: 

First. [t appears from the record in the cause that the matter in 
dispute does not exceed, exclusive of costs, the sum or value of two 
thousand dollars, but is only equal to the sum or value of five hun- 
dred dollars, and that the cause is not within the jurisdiction of this 
court. 

Second. Because the petition for- removal was not in the State 
court filed before the time in which the defendant is by the laws of 
the State of Connecticut required to answer or plead, nor was the 
same filed in said court before the trial of the cause, but said peti- 
tion was filed after the time limited for answer and plea as afore- 
said and after the trial of the cause in the State court.: 

Third. Because neither from the record in the cause ‘nor from any 
facts alleged in the affidavit attached to the petition for removal nor 
inany other manner has it been made toappear, nor does it appear 
to this court, that the defendant, on account of prejudice or local in- 
fluence, will not be able to obtain justice in the court of common 
pleas for Litchfield county, Connecticut, or in any other State court 
to which the cause is by the laws of that State removable; and the 
plaintiff denies the existence of such prejudice or local influence, 
and denies that the defendant cannot in the State court as aforesaid 
obtain justice in the cause. 

PLAINTIFF, 
By LEWIS E. STANTON, Attorney. 


And at the term of said court held at New Haven, on the fourth 
Tuesday of April, 1890, to wit, on the 22d day of April, the parties, 
with their respective counsel, duly appeared and said motion to re- 
mand was fully heard ; and on the 16th day of May, 1890, opiniow 
of court thereon was filed in the words and figures follow! ing, Viz: 
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United States Circuit Court, District of Connecticut. 


v8. 
THE PENNSYLVANIA COMPANY. 


HERMAN 
vs. 


Tue PENNSYLVANIA COMPANY. 


RoORABACK 


WALLACE, J.: 


The question in these cases is whether under the local-prejudice 
clause of the act of March 3, 1887, the matter in dispute must ex- 
ceed in amount the sum of $2,000 to entitle the defendant to remove 
the suit from a State court. This question has been considered in 
several of the circuits, with a diversity of opinion as to the true con- 
struction of the clause. My own views accord with those expressed 
by Mr. Justice Harlan in Malone v. Richmond & D. R. R. Co. (35 
Fed. Rep., 625), and if is unnecessary to reiterate his reasons for the 
conclusion reached. I think it was the intention of Congress to 
place the right of removal for local prejudice upon the jurisdictional 
basis of all other removable controversies, discriminating in favor 
of the detendant only as to the tine of making the application and 
permitting a single defendant to remove. 

The motion to remand is granted. 


L. E. Stanton for the plaintiffs; Davenport & O’Hara for the de- 
fendant. 


And on the same day order to remand to court of common pleas 
for Litchfield county was made and filed in the words and figures 
following, viz: 


Circuit Court of the United States, District of Connecticut. April 
Term, 1890. 


ALBERTO T. RORABACK 
v8. ; 
THe PENNSYLVANIA COMPANY. 


Order to Remand to State Court. 


This cause came on to be tried before the court in chambers, at 
Hartford, in said district; and thereupon it appears that an opinion 
of Hon. W. J. Wallace, circuit judge, has been filed in the cause 
granting the motion to remand, which has been filed by the plain- 
tiff. 

Therefore it is now ordered by the court that said cause be re- 
manded to the State court from which the same was removed, to 
wit, to the court of common pleas for Litchfield county and State of 
Connecticut, with costs to the plaintiff, to be taxed. 

Dated at Hartford, Conn., this 20th day of May, 1890. 

N. SHIPMAN, 
District Judge. 


i A Reema om 
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Unitrep STaTes OF AMERICA, | ii 
District of Connecticut, mae 

1, Edwin E. Marvin, clerk of the circuit court of the United States 
for the district of Connecticut, do certi ify that the annexed paper is 
a true copy of the original proceedings and order, whereof mention 
is therein made, in the matter of Alberto T. Roraback vs. The Penn- 
sylvania Company, No. 369, law, recorded and on file in said court. 
In testimony whereof I have set hereto my wame officially and 

| the seal of said court, at Hartford, in said district, this 11th 


[seat] day of November, A. D. 1890. 
E. E. MARVIN, Clerk. 


And for further return to said rule to show cause the respondents 
show as follows: : 

That said petition addressed to the circuit court ‘by the defendant, 
The Pennsylvania Company, alleging that from prejudice and local 
influence the defendant will not be able to obtain justice in the 
State court to which the suit was brought or in. any other State 
court to which the said defendant may, under the laws of the State, 
have the right, on account of such prejudice or local influence, to re- 
move said cause, was filed in the circuit court on the first day of its 
term, held at New Haven on the fourth Tuesday of April, 1890, 
and, as respondents are informed, was never served upon the plain- 
tiff therein; that no hearing has been had upon the allegations of 
said petition, nor has it been made in any manner to appear to the: 
circuit court that the defendant will not, for the reasons aforesaid, 
be able to obtain justice in the State court, except by the affidavit 
of Joseph Wood, the general manager of the defendant corporation, 
which appears in the record attached to the petition for the removal 
of the cause. 

And these respondents further say that the question whether the 
cause should be remanded to the State court was tried in the circuit 
court only upon the motion to remand, which was filed in the cause 
by the plaintiff therein, and no hearing was had upon the foregoing 
petition or inquiry made as to the truth of the same, because the 
matter in dispute in said suit does not exceed the sum or value of 
two thousand dollars, and is not more than five hundred dollars; 
and thereupon the judges of the circuit court were and are of the 
opinion that under the act of Congress of March 3d, 1887, as amended 
by the act of August 13th, 1888, a cause is not removable from a 
State court to this court unless the matter in dispute exceeds, exclu- 
sive of interest and costs, the sum or value of two thousand dollars, 
although the removal be sought under the local-prejudice clause of 
the act, for the reasons set for by the circuit. judge and which appear 
in the record aforesaid. 

And these respondents further say that they have set forth the 
record in the cause and also the ubove facts, which are hereby made 
part of this return and are found to be the facts in the cause, and 
they respectfully say that a mandamus ought not to issue requiring 
them to reinstate, take jurisdiction of, or to proceed to try or ad- 
Judge the said suit. 
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Dated at Hartford, in the State and district of Connecticut, this 
10th day of November, 1890. 


All which is respectfully submitted. 


WILLIAM J. WALLACE, 
Circuit Judge. 
N. SHIPMAN, District Judge. 


(Endorsed :) Supreme Court U. S. 1890, October term. No. 7, 
original. Ez parte: In the matter of the Pennsylvania Company, 
petitioner. Return to rule to show cause. Filed Nov. 14, 1890. 


Supreme Court of the United States, 


October Term, 1890. 


EX PARTE 


IN RE 


THE PENNSYLVANIA COMPANY, 


PETITIONER. 


PETITION FOR MANDAMUS. 


The petition of the Pennsylvania Company, a corporation 
duly organized under the laws of the State of Pennsylvania, 
and a citizen thereof, respectfully shows to this Honorable 
Court ; 


First. That Alberto T. Roraback, a citizen of the State of 
Connecticut, is the judge of the Court of Common Pleas for 
Litchfield County, in said State of Connecticut, and that under 
the law of the State of Connecticut, in a suit brought in said 
State Court, in which there is a controversy between a citizen 
of said State of Connecticut and a citizen of another State, the 
defendant, being such citizen of another State, has not the 
right, on account of prejudice or local influence, to remove said 
suit into any other State Court ; 


Second. That Samuel A. Hermann, then and ever since and now 
a citizen of said State of Connecticut, as sole plaintiff, through 
the said Roraback, his attorney, by writ dated and issued on 


, ys See ie < Coa an i te i lek. 
* a bs o be 
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the 4th day of June, 1889, and returnable on the 1st Monday 
of July, 1889, brought a suit at law against your petitioner, 
then and ever since and now a citizen of the State of Pennsyl- 
vania, as sole defendant in said Court of Common Pleas for 
Litchfield County, in the State of Connecticut, a State Court 
and within the District of Connecticut, at its term commencing 
on the rst Monday of July, 1889; a 


Third. That your petitioner appeared to defend said suit 
and filed its answer therein in said Court, and that by due 
continuances said suit came to the March term, 1890, of said 
Court and was then pending therein and upon the docket of 


said Court: 


Fourth. That in said suit there was and is a controversy 
between a citizen of the State in which the suit was brought, 
to wit: the said Hermann, plaintiff, and a citizen of another 
State, to wit: your petitioner, the defendant; and that the 
matter in dispute in said suit was $500, exclusive of interest 


and costs : 


fifth. That during said March term, 1890, of said Court, and 
while said suit was pending therein and before the trial thereof, 
your petitioner made and filed in said Court a petition in said 
suit, addressed to said Court, for the removal of said suit to the 
United States Circuit Court for the District of Connecticut, 
and alleged in said petition as the ground of such removal that 
from prejudice against your petitioner, the defendant in said 
suit, and from the local influence of the said Hermann and the 
said Roraback, his attorney, the plaintiff therein,’your peti- 
tioner would not be able to obtain justice in said State Court, 
or in any other State Court to which the said defendant had the 
right under the laws of the State of Connecticut, on account of 
such prejudice and local influence, to remove said cause, and 
made and filed therewith an affidavit of the proper officer of 
your petitioner, showing that he had reason to believe and did 
believe, that from prejudice and local influence, the defendant, 
your petitioner, would not be able to obtain justice in said 
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State Court, nor in any other State Court to which it had the 
right under the laws of said State of Connecticut, on account 
of such prejudice and local influence, to remove said cause, and 
further showing the existence of such prejudice and local influ- 
ence, and that on account of them it would not be able to ob- 
tain justice in said State Courts ; and your petitioner also made 
and filed therewith a bond with good and sufficient surety for 
its entering in said Circuit Court of the United States for the 
District of Connecticut, on the first day of its next session, a 
copy of the record in said suit, and for paying all costs that 
might be awarded by said Circuit Court, if said Court should 
hold that said suit was improperly removed ; 


Sixth. That afterwards, to wit: on the 15th day of March, 
1890, said Court of Common Pleas for Litchfield County, after 
hearing had, accepted said petition and bond, and granted the 
prayer of said petition, and ordered that said suit be removed 
to the said Circuit Court of the United States for the District 
of Connecticut, and that no further proceedings be had in said 
State Court; " 


Seventh. That afterwards, at the opening of said Circuit Court 
on the Ist day of its next session, being the 4th Tuesday of April, ’ 
1890, your petitioner entered in said Circuit Court a full copy 
of the record in said suit, and on the same day your petitioner 
filed in said Circuit Court a petition addressed to it, reciting 
the various steps above mentioned taken by your petitioner to 
secure the removal of said cause from said State Court to said 
Circuit Court, and farther alleging that from prejudice against 
the defendant, your petitioner, and the local influence of the 
plaintiff in said suit, your petitioner said defendant would not 
be able to obtain justice in said State Court, nor in any other 
State Court to which the defendant in said suit might, under 
the laws of the State of Connecticut have the right on account 
of such prejudice and local influence, to remove said cause ; 
and further praying said Circuit Court to take jurisdiction of 
said suit and to remove the same from said State Court, if the 
same had not already been removed into said Circuit Court 


4 


from said State Court, by the before mentioned steps , already 
taken by your petitioner, and by the action of said State 
Court in ordering said removal and staying all further pro- 
ceedings in said State Court in said suit; and at the same 
time with the filing of said petition to the Circuit Court, 
your petitioner filed in said Circuit Court an affidavit of the 
proper officer of your petitioner, setting forth all the facts 
which proved the existence of such prejudice and _ local 
influence in said State Court, and that on account of such 
prejudice and local influence, the defendant, your petitioner, 
would not be able to obtain justice in said State Court, or in 
any other State Court to which it had the right, under the 
laws of the State of Connecticut, on account of such prejudice 


and local influence, to remove said cause: 


Eighth. That by said petitions and affidavits, your peti- 
tioner made it to appear to said Circuit Court that from 
prejudice and local influence it would not be able to obtain 
justice in said suit in said Court of Common Pleas for 
Litchfield County, in the State of Connecticut, or in any 
other State Court to which your petitioner had the right 
under the laws of the State of Connecticut, to remove said 
cause, on account of such prejudice and local influence; and 
that said suit was duly entered upon the docket of said Cir- 


cuit Court: 


Ninth. That thereafter the plaintiff in said suit made a mo- 
tion in said Circuit Court, before the Honorable William J. 
Wallace, holding said Court, to remand the same to said State 
Court, on the ground that the amount in dispute in said suit 
did not exceed the sum of $2000, exclusive of interest and 
costs. Whereupon after hearing had, Judge Wallace, on the 
16th of May, 1890, filed the following opinion: “The question 
in this case is whether, under the local prejudice clause of the 
Act of March 3d, 1887, the matter in dispute must‘exceed in 
amount the sum of $2000 to entitle the defendant to remove 
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the suit from a State Court. This question has been consider- 
ed in several of the Circuits with a diversity of opinion as to 
the true construction of the clause. My own views accord 
with those expressed by Mr. Justice Harlan in Malone vs. The 
Richmond & D. R. R. Co. (35 Fed. Rep. 625,) and it is unnec 
essary to reiterate his reasons for the conclusion reached. I 
think it was the intention of Congress to place the right of re- 
moval for local prejudice upon the jurisdictional basis of all 
other removable controversies, discriminating in favor of the 
defendant, only as to the time of making the application and 
permitting a single defendant to remove. The motion to re- 
mand is granted.” | 

Tenth. That afterwards, on the 20th day of May, 1890, the 
following order was entered in said cause in said Circuit Court : 


vs. States, District of Connecti- 


“SAMUEL A. HERMANN | States Court of the United 
THE PENNSYLVANIA COMPANY. ) cut, April Term, 18go. 


Order to remand to State Court. 


“This cause came on to be tried before the Court in Cham- 
bers at Hartford, in said District, and thereupon it appears 
that an opinion of Hon. Wm. J. Wallace, Circuit Judge, has 
been filed in this cause, granting the motion to remand, which 
had been filed by the plaintiff ; 

“Therefore it is ordered by this Court that said cause be re- 
manded to the State Court from which the same was removed, 
to wit: the Court of Common Pleas for Litchfield County and 
State of Connecticut, with costs to be taxed. 

Dated at Hartford, this 20th day of May, 1890. 

N. SHIPMAN, District Judge.” 


Eleventh. And your petitioner further alleges that said Cir- 
cuit Court of the United States for the District of Connecticut 
in the Second Circuit, and the J udges thereof, neglect and refuse 
to take jurisdiction of said cause and to proceed further with 
the trial thereof, and to hear and determine the same, for the 
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reason given by His Honor Judge Wallace, as above sét forth. 
And your petitioner further alleges that said cause is within the 
jurisdiction of the said Circuit Court, and that it was removable 
under the local prejudice clause of the Act of March 3d, 1887, 
although the matter in dispute does not exceed in amount the 
sum of $2000, exclusive of interest and costs. 


Twelfth And your petitioner further alleges that said suit 
has not yet been tried, and that your petitioner is entirely with- 
out remedy in the premises, unless it is afforded by the inter- 
position of this Honorable Court. 


Wherefore your petitioner prays that a writ of mandamus 
may be issued and directed to the Judges of said Circuit Court 
commanding and enjoining them to reinstate, take jurisdiction 
of and proceed to try and adjudge according to the law and 
right of the cause, said suit of Samuel A. Hermann vs. The 
Pennsylvania Company. 


And as in duty bound your petitioner will ever pray. 
DANIEL DAVENPORT, | 
Attorney for 
_ THE PENNSYLVANIA COMPANY, 
Petitroner. 


STATE OF CONNECTICUT, ss. Bridgeport, Sept. 20, 1890. 


Before me, personally appeared William H. O'Hara, and be- 
ing first sworn in due form of law, made oath and says that he 
was one of the attorneys of the above named Pennsylvania 
Company, in said suit in the Court of Common Pleas for Litch- 
field County, Connecticut, and in the Circuit Court of the Uni- 
ted States for the District of Connecticut; that he is fully ac- 
quainted with all the proceedings and records in said suit in 
said Courts; that he has read the foregoing petition and knows 
the contents thereof, and that the facts alleged therein are true 


, 
. 
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to the best of his knowledge and belief, and that he is duly au- 
thorized to make this affidavit. 
SHERMAN H. HUBAARD, 
[SEAL. ] Notary Public. 


Supreme Court of the United States. 


October Term, Iggo. 


EX PARTE 
THE PENNSYLVANIA COMPANY, 
Petitioner. 


Petition for Mandamus. 
Motion for leave to file Petition. 


And now comes The Pennsylvania Company, the petitioner, 
and moves the Court for leave to file the foregoing petition, 
and submits thereon the accompanying brief. 

Respectfully submitted. 

DANIEL DAVENPORT, 
Counsel for the Petitioner. 


Supreme Court of the United States, 
October Term, 18g0. 


EX PARTE 
THE PENNSYLVANIA COMPANY, 
Petitioner. 


Petition for Mandamus. 
Motion for rule to show cause. 


Upon the foregoing petition, The Pennsylvania Company 
by its counsel, now moves that a rule be made to the Judges 
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of the Circuit Court of the United States for the Distriet of 
Gonnecticut, to show cause why a writ of mandamus should 


not issue against them, as prayed for in said petition. ' 
By DANIEL DAVENPORT, . 
its Counsel. 


Supreme Court of the United States, 


October Term, 1890. ° 
EX PARTE 
THE PENNSYLVANIA COMPANY, 
Petitioner. 
Petition for Mandamus. , 


Rule to show cause. 


Upon the foregoing petition of The Pennsylvania Company, | 
and upon the motion of Daniel Davenport, its Counsel, for a 
rule to the Judges of the Circuit Court of the United States 
for the District of Connecticut, to show cause to this Court 
why a writ of mandamus should not be issued, commanding 
and enjoining them to reinstate, take jurisdiction of and pro- 
ceed to try and adjudge according to law and right of the. case, 
the suit of Samuel A. Hermann vs. The Pennsylvania Compa- 
ny, as prayed for in said petition— 3 

It is ordered by this Court that the said Judges show cause 
to this Court, on or before the day of 1890, 
why a writ of mandamus should not be issued, commanding 
and enjoining them to reinstate, take jurisdiction of and pro- 
ceed to try and adjudge according to law and the right of the 
case said suit of Samuel A. Hermann vs. The Pennsylvania 
Company, as prayed for in said petition. : 


SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM, 1890. 


No. 6, ORIGINAL. 


ee 


EX PARTE: IN THE MATTER OF THE PENNSYLVANIA 
COMPANY, PETITIONER. 


en ee a 


RETURN TO RULE. 


Supreme Court of the United States. October Term, 1890. 
Ex Parte: In the Matter of Toe Pennsytvania Company, Petitioner. 
On petition for a writ of mandamus. 


On consideration of the petition of the Pennsylvania Company— 

It is now here ordered by the court that cause be shown by the 
judges of the circuit court of the United States for the district, of 
Connecticut, before this court, on Monday, the 24th day of Novem- 
ber, 1890, at 12 o’clock noon of that day, or as soon thereafter as 
counsel can be heard, why a writ of mandamus should not issue as 
prayed in said petition. 

October 27th, 1890. 


Circuit Court of the United States, District of Connecticut. 


SAMUEL A. HERMAN 
vs. 
THE PENNSYLVANIA Co. 


To the honorable the justices of the Supreme Court of the United 
States: : 


The return of the judges of the circuit court of the United States 
for the district of Connecticut to the foregoing rule to show cause 
why a mandamus should not issue. 


The record, proceedings, and order whereof mention is therein 
made follow in these words and figures, viz: 
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United States Circuit Court, District of Connecticut. 


SAMUEL A. HERMAN me 
vs. 
THe PENNSYLVANIA Co. 


3e it remembered that on the 22nd day of April, 1890; there was 
filed in court a transcript of record of a cause which was removed 
from the court of common pleas for Litchfield county and which is 
in the words and figures following, viz: ' 


; 

To the sheriff of the county of Hartford, his deputy, or either — the 
constables of the town of Hartford within said county, Greet- 
ing: ; 

By auvhority of the State of Connecticut you are hereby com- 
manded to attach to the value of seven hundred dollars the goods 
or estate of the Pennsylvania Company, a non-resident eprporation, 
duly incorporated under the laws of the State of Pennsy{vania and 
having an office and place of business in Pittsburgh, in the State 
of Pennsylvania, but having property in this State subject and lia- 
ble to attachment, and it summon to appear before the court of 
common pleas to be holden at Canaan, within and for the county 
of Litchfield, on the first Monday of July, A. D.. 1SS%® then and 
there to answer unto Samuel A. Herman, of the town of Winchester, 
in said Litchfield county,in a civil action wherein the plaintiff-com- 
plains and says: 


First count. 


1. On and betore June 4th, 1887, the plaintiff lent $500 to the de- 
fendant. : 

2. And paid, laid out, and expended said sum for the defend- 
ant. 

3. And sold and delivered goods, wares, and merchandise of the 
price and vaiue of said sum to the defendant. 

4. And bargained and sold goods, wares,and merchandise of the 
price and value of said sum to the defendant. 

5. And performed work and rendered professional services of the 
price and value of said sum for the defendant. : 

6. And furnished materials of the price and value of said sum to 
to the defendant. 

7. And furnished board and lodging, washing, fuel, and other 
articles of the price and value of said sum to the defendant. 

8. And furnished horses, harnesses, carriages, vehicles, and other 
property of the plaintiff to the defendant for its use for said sum. 

%. And on said day the defendant had and received said sum to 
and for the use of the plaintiff. 

10. And used and occupied certain lands, tenements, and apart- 
ments of the plaintiff by his permission, which use and’ occupation 
were reasonably worth said sum. ) : 

11. And said sum was found to be due to the plaintiff from the 
defendant on an account then and there stated between‘them. 
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12. Yet, though said sums are justly due to the plaintiff from 
the defendant, the defendant has never paid the same. 

The plaintiff claims $500 damages. 

Plaintiff is recognized in the sufficient sum of $100 to prosecute, 
etc. 

Hereof fail not, but of this writ, with vour doings thereon, make 
due return according to law. 

Dated at Winchester, Conn., this 4 day of June, 1889. 

ALBERTO T. RORABACK, 
Justice of the Peace. 
STATE OF CONNECTICUT, 
Hartford County, } 

Hartrorp, June 17, 1889. 


Then and by virtue hereof I attached, as the property of the within- 
named defendant, two box cars of the Union Line Penn. Co., num- 
bered 2847 and 7771, and took the same into my possession, and took 
a receipt for the same. And afterwards, on fhe 17th day of June, 
188%, | left with Henney, as he is the agent of said compathy and 
defendant, a true and attested copy of the within writ, summons, 
and complaint, with my said doings thereon endorsed. 

Attest : A. P. MOORE. 

Deputy Sheriff. 


Fees 
CONGR i cncmind oem nion os wicien 75 
Endorsement ...--.----- 24 
SOO TID iievintinisieniticieameniniiles nica 12 
TUES cnccnanteienn 6 50 
Securing property ...-..- 1 00 
ROC. cn canadoaund waun 1 0U 


Court of Common Pleas, Litchfield County. July Term, 1889. 


SAMUEL A. Te 
v8. 
PENNSYLVANIA Co. j 


Amendment to Complaint. 


1. The plaintiff, being an attorney-at-law, rendered services as 
such for the defendant, at the defendant’s request, between May Ist, 
1887, and March Ist, 1888, under an agreement between the parties 
that the plaintiff should charge regsonable fees therefor, including 
disbursements and expenses incidental thereto, and that the defend- 
ant would pay the plaintiff the amount due on the plaintiff's account 
in the premises on demand. 

2. The amount due on the account charged, in conformity with 
said agreement, on March Ist, 1888, was, and still is, $481.25, and 
said account has been rendered to the defendant. 

3. The defendant has not paid the same. 
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Court of Common Pleas. July Term, 1889.; 


SamueL A. HerRMAN f 
v8, 
PENNSYLVANIA Co. 


Bill of Particulars. 


services in preparation of case and brief, 
at various tines and places-..../.-- 


('R. 


By cash for costs received ...........s... 


Bal. due S. A. Herman Feb. 16, ’88 .----. 
a te 


(‘ourt of Common Pleas. 


S. A. Herman 
Us. 


PENNSYLVANIA CoMPANY. 


ay fy ndant’s A naiwer lo A mended Complaint. 


80 


$547 


66 


July Term, 1889, Litchfield County. 


|. As to paragraph first of the plaintiff's complaint the defendant 
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admits the employment of the plaintiff, but of the other allegations 
therein the defendant has not sufficient knowledge to form a belief, 
and requires proof of the same by the plaintiff. 
2. Paragraph second is denied. 
3d. Paragraph third is denied. 
THE DEFENDANT, 
By DAVENPORT & O’HARA, His Al?’ys. 


Court of Common Pleas, Litchfield County, State of Connecticut. 
March Term, 1890. 


SamMuEL A. HERMAN 
Vs. 
THe PENNSYLVANIA CoMPANY. 


The petition of the Pennsylvania Company, defendant in the 
above-entitled action, respectfully represents to this honorable court 
that at the timeof the commencement of said suit it was and still is 
a corporation duly organized under the laws of the State of .Penn- 
sylvania, and was and still is a citizen of the State of Pennsylvania, 
and that Samuel A. Herman, the plaintiff therein, was and still is a 
citizen of the State of Connecticut (that said suit is now pending for 
trial in this court and has not yet been tried) (amendment inserted by 
the court M’ch 15, 1890); that in said suit there is a controversy be- 
tween the plaintiff, a citizen of the State of Connecticut, in which said 
suit is brought, and the defendant,a citizen of another State, to wit, the 
State of Pennsylvania; that from prejudice and local influence said 
defendant will not be able to obtain justice in thrs court of common 
pleas for Litehfield county or in any other State court to which the 
said defendant, under the laws of the State of Connecticut, has the 
right, on account of such prejudice and local influence, to remove 
said suit; that it files herewith an affidavit of Joseph Wood, of 
Pittsburgh, Pennsylvania, its general manager, the proper officer of 
the defendant, said Pennsylvania Company, that from prejudice 
and local influence said defendant, The Pennsylvania Company, will 
not be able to obtain justice in this court of common pleas of Litch- 
field county or in any other State court to which it has, under the 
laws of the State of Connecticut, a right, on account of such preju- 
dice and local influence, to remove said cause, and that he has reason 
to believe and does believe that from prejudice and local influence 
said defendant, The Pennsylvania Company, will not be able to ob- 
tain justice in the court of common pleas for Litchfield county or 
in any other State court to which it has, under the laws of the State 
of Connecticut, a right, on account of such prejudice or local influ- 
ence, to remove said cause. . 

Your petitioner makes and files herewith a bond, with good and 
sufficient surety, for his entering in the circuit court of the United 
States for the district of Connecticut, on the first day of its next ses- 
sion, a copy of the record and of the process against it, and of all 
pleadings, depositions, testimony, and other proceedings in said 
cause, and for paying all costs that may be awarded by said circuit 
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eourt if said cireuit court shall hold that this suit has been wrong- 
fully or improperly removed thereto. 

Your pe Aitioner therefore prays this honorable court t teccsent this 
petition and said bond and order the transfer of said suit to said 
eirenit court of the United States for the district of Connecticut. 

THE PENNSYLVANIA COMPANY, 

By JOSEPH WOOD, General Manager, and 
~ DAVENPORT & O'HARA, 

Its Attorneys. 


In the Court of Common Pleas for Litchfield County, State of 
Connecticut. 


Samcer A. Herman ) 
Vs, a 


Tue PENNSYLVANIA Compaxy. | 


[, Joseph Wood, of Pittsburgh, in the State of Pennsylvania, being 
duly sworn, do depose and say that lam the general manager of 
The Penns s\ lvania © ompany, defendant in the above-entitled action, 
that from prejudice and local influence said defendant will not be 
able to obtain justice in this court of common pleas for Litchfield 
county or in any other State court to which the said defendant, 
under the laws of the State of Connecticut, has the right, on account 
of such prejudice and local influence, to remove said eause, and that 
Il have reason to believe and do believe that from prejudice and 
local influence said defendant, The Pennsylvania Company, will 
net be able to obtain justice in said court of common please for 
Litchfield county or in any other State court to which it has under 
the laws of the State of Connecticut a right, on account of such preju- 
dics and local inflienes, to renove stud cause, and that [am duly 
authorized by said defendant, The Pennsylvania Conjpany, to make 
this affidavit 

JOSEPILT WOOD. 


Subseribed by the said Joseph Wood in my presetice and by him 
eworn to before me this fifth day of March, LSOO, 
(SEAL. | WILLIAM F. ROBB, 


(‘commissioner for the State of Connecticut in Pittsburgh, Penns. 


Know all men by these presents that The Pennsylvania Com- 
pany, a corporation duly organized under the laws of the State of 
an tv — as principal, and Smith P. Glover, of Newton, county 
of Fairfield, and State of Connecticut, as surety, are held and firmly 
boun ' unto Samuel A, Herman, of Winchester, county of Litchfield, 
and State of Connecticut, in the Ip nalsum of 500 dollars: for the 
payment whereof, well and truly to be made unto the said Samuel A. 
Herman, his heirs, representatives, ASSICNS, we bind ourselves, our 
heirs, representatives, assigns, and successors, jointly and severally, 
firmly by these presents— 

Yet upon these conditions: The said Pennsylvania Company hav- 
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ing petitioned the court of common pleas for Litchfield county, 
State of Connecticut, for the removal of a certain cause therein 
pending, wherein Samuel A. Herman is plaintiff and The Pennsy]- 
vania Company is defendant, to the circuit court of the United 
States in and for the district of Connecticut : 

Now, if the said Pennsylvania Company, your petitioner, shall 
enter in the said circuit court of the United States, on the first day 
of its next session, a copy of the record, process, pleadings, depositions, 
testimony, and other proceedings in said suit,and shall well and 
truly pay all costs that may be awarded by said circuit court of the 
United States if said court shall hold that said suit was wrongfully 
or improperly removed thereto, then this obligation to be void; 
otherwise in full force and virtue. 

Witness our hands and seals this fifth day of March, 1890. 


[ SEAL. | THE PENNSYLVANIA COMPANY, 
By J. W. McCULLUGH, Vice- President. 
SMITH P. GLOVER. [u. s.] 
Attest : | | 


S. B. LIGGETT, Secretary. 
R. P. BELDEN, 
Witness to Smith P. Glover’s signature. 


FAIRFIELD CouUNTY, 88: 
) BripGeport, March 8, 1890. 

Personally appeared Smith P. Glover, of Newtown, Connecticut, 
surety in the above bond, and made oath that he is the owner in 
fee simple of real estate situated in said town of Newtown which is 
worth more than $5,000, and that the same is free from all incum- 
brances whatsoever. Before me— 

WM. H. O'HARA, 


Commissioner of the Superior Court for Fairfield County. 


Filed Mareh 10th, 1890. 


Court of Common Pleas, Litchfield County, State of Connecticut, 
March Term, 1890. 


SAMUEL A. HERMAN 
vs. 
Tue PENNSYLVANIA Conniiani'h 


Objection and remonstrance by the plaintiff to the removal of the 
above-entitled cause to the circuit court of the United States. 


The plaintiff hereby objects to and remonstrates against the re- 
moval of the above-entitled cause and action to the circuit court of 
the United States for the district of Connecticut for the following 
reasons, namely : 7 

1. Because said circuit court has no jurisdiction of said cause or 
action, neither can it acquire any jurisdiction by the defendant’s 
proceedings for. removal. 
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2. Because it does not appear from any evidence offered in court 
that there is any legal prejudice or influence which will prevent 
the defendant from obtaining justice in the State court or courts. 

in enuse there is no prejudie © OF local influence to prevent or 
obstruct the defendant from obtaining justice in said State court of 
common pleas of Litchfield county, Connecticut, or in any other 
State court.in said Connecticut to which the said defendant may 
under the laws of the State ol Connecticut have the right to remove 
said cause | 
|. Because it does not appear from the record in said cause that 
the subject-matter involved or in dispute is over five hundred dol- 
lars in amount and not within the jurisdiction of the said circuit 
court of the United States. . 

5. Because it does not appear from the record in said cause that 
the subject-matter involved and in dispute, exclusive of interest and 
costs, does not exceed the sum or value of five hundred dollars. 

6. Because the petition and proceedings for said rémoval do not 
state or set forth whether said suit or cause has or has not been 
tried 

7. Beeause the said petition and proceedings for said removal does 
not state or allege the purpose or nature of said suit or cuuse sought 
to be removed or the relief asked or prayed for theresn. 

S. Because said proceedings for removal are subsequent to the 
filing of the answer and pleadings by the defendant 4o the declara- 
tion and complaint of the plaintiff, and subsequent tothe time when 
the defendant is required by the laws of the State of Connecticut and 
the rules of said court of common pleas to plead and answer to the 
declaration and complaint of the plaintiff, and subsequent to the 
iriat of sald cause 

0 Because it does not appear from the pretended affidavit upon 
what grounds the afliant bases his belief or whether he is or has 
been in a position to judge or kuow whether any prejudice or local 
influence exists to prevent the defendant from being able to obtain 
justice in said court of common pleas or in some Connecticut State 
court, which by the laws of Connecticut the defendant has a right 
fo remove sald cause. 

10. Because there is no affidavit by the defendant that the defend- 
ant believes that from prejudice or local influence the defendant 
will not be able to obtain justice in the court of cdmmon pleas for 
Litehtield county, Connecticut, or in any other Connecticut State 
court to which said defendant May under the laws of said State of 
Connecticut have the right to remove the same. 

11. Because it does not appear that the matter in dispute exceeds, 
exclusive of interest and costs, the sum or value of two thousand 
dollars 

SAMUEL A. HERMAN, per se. 
Filed M’ch 14, 1890. 
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Court of Common Pleas, Litchfield County, State of Connecticut. 
SAMUEL A. HERMAN 


vs. 
THe PENNSYLVANIA COMPANY. 


Order for removal of said case to the circuit court of the United 
States for the district of Connecticut, in the second circuit. 


Upon reading and filing the petition of the above-named Penn- 
sylvania Company, defendant herein, for the removal of the suit 
into the circuit court of the United States for the district of Con- 
necticut, in the second district, in pursuance of the laws of the 

- United States relating to the removal of suits from the State courts 
on the ground of prejudice and local influence, before the trial 
thereof in this court, and upon filing the affidavit of Joseph Wood, 
the proper officer of the defendant corporation, that on account of 
such prejudice and iocal influence the defendant will not be able to 
obtain justice in said State court or in any other State court to which 
it has the right, under,the laws of the State of Connecticut, on account 
of such prejudice and local influence, to remove said suit, and that 
he believes that from prejudice and local influence the defendant 
will not be able to obtain justice in said State court nor in any other 
State court to which it has the right under the laws of the State of 
Connecticut, on account of such prejudice and local influence, to re- 
move said suit, and upon filing the security offered by said defend- 
ant according to the requirements of the laws of the United States, 
and on motion of Davenport and O'Hara, the attorneys for said de- 
fendant, it is hereby ordered that the said security be accepted and 
the said suit be removed into the next circuit court of the United 
States to be held in said district of Connecticut, and that no further 
proceedings be had in said suit in this court. 

Witness the Honorable Albert P. Bradstreet, judge of the district 
court of Waterbury, — acting judge of the court of common pleas 
for Litchfield county, and the seal thereof, this 15th day of March, 
1890. 

By the court: 

[SEAL. | WM. F. HURLBUT, Clerk. 


Court of Common Pleas, Litchfield County. 


STATE OF CONNECTICUT, t 
County of Litchfield, 


I, Wm. F. Hurlbut, clerk of the court of common pleas for the 
county of Litchfield aforesaid, do.certify that the within and fore- 
going is a true copy of the original complaint, pleadings, motion of 
the defendant fur the removal to the circuit court of the United 
States for the district of Connecticut, remonstrance of plaintiff 
thereto, and order of court thereon in the case of Samuel A. Her- 
man vs. The Pennsylvania Company as on file and record in the 
clerk’s office of said court of common pleas. 
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In witness whereof I hereunto set my hand officially and affix 
the seal of said court of common pleas, at Winchester, in the county 
and State aforesaid, this 17th day of March, 1890. 


(seat. ] WM. F. HURLBUT, Clerk. 


And on the same day petition for removal was filed in the words 
and figures following, viz: 


Samuen A. HERMAN 
vs. 
Tue PENNSYLVANIA COMPANY. 


‘To the honorable the circuit court of the United States for the dis- 

trict of Connecticut, in the second circuit: 

The petition of the Pennsylvania Company, a corporation duly 
: organized under the laws of the State of Pennsylvania and a citizen 
. of said State of Pennsylvania, respectfully shows that Samuel A. 
| Herman, of the town of Winchester, county of Litchfield, and State 
i! of Connecticut, a citizen of said State of Connecticut, brought an 
action as sole plaintiff against vour petitioner, the said The Penn- 
sylvania Company, as sole defendant, in the court of common pleas 
for Litehfield county, in the State of Connecticut, a State court of 
said State of Connecticut, at its term commencing on the first 
Monday in July, 1889; that at the time of the commencement of 
said suit the said Samuel A. Herman, plaintiff therein, was and still 
is a citizen of the State of Connecticut, and the said’ The Pennsyl- 
vania Company was and still is a citizen of the State of Pennsylva- 
nia; that in said suit there is a controversy between a citizen of the 
State of Connecticut, in which said suit is brought, and a 
citizen of another State, to wit, the State of Pennsylvania; that 
from prejadice against the defendant and from. the local in- 
fluence of the said plaintiff your petitioner, safd The Penn- 
sylvania Company, will not be able to obtain justice in said 
court of common pleas for Litchfield county, in the State of 
Connecticut, nor in any other State court to ,which, under 
the laws of the State of Connecticut, the defendant has the 
right, on account of such prejudice and local influence, to remove 
said cause; that said cause bas not yet been tried in said court of 
common pleas for Litehfield county, in the State gf Connecticut, 
and that said suit is still pending in said cou t for trig] unless it has 
been removed to this court by virtue of the proceedings heretofore 
had in said State court, hereinafter set forth: that your petitioner 
desires to remove said cause, before the trial thereof, into the circuit 
eourt of the United States for the district of Connecticut, in the 
second circuit, in pursuance of the provisions of law as contained 
in the act of Congress approved August 13, 1888, being chapter 886 
of the acts of the 50th Congress of the United States, and of the other 
acts of Congress of which said act is amendatory; that on March 
18th, 1890, while said suit was still pending in the said court of 
common pleas for Litchfield county, in the State of Connecticut, and 
before the trial thereof, your petitioner, the said Thé Pennsylvania 
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Company, filed in said court its petition for the removal of said 
cause from said court of common pleas to the circuit court of the 
United States for the district of Connecticut; ‘which petition was 
as follows: 


Court of Common Pleas, Litchfield County, State of Connecticut. 
March Term, 1890. 


SaMuEL A. HERMAN 
v8, 
THE PENNSYLVANIA COMPANY. 


The petition of The Pennsylvania Company, defendant in the 
above-entitled action, respectfully represents to this honorable court . 
that at the time of the commencement of said suit it was and still 
is a corporation duly organized under the laws of the State of 
Pennsylvania, and was and still is a citizen of the State of ,Penn- 
sylvania,and that Samuel A. Herman, the plaintiff therein, was and 
still is a citizen of the State of Connecticut; that said suit is now 
pending for trial in this court and has not yet been tried ; that in 
said suit there is a controversy between the plaintiff, a citizen of the 
State of Connecticut, in which said suit is brought, and the defend- 
ant a citizen of another State, to wit, the State of Pennsylvanie ; 
that from prejudice and local influence said defendant will not be 
able to obtain justice in this court of common pleas for Litchfield 
county or in any other State court to which the said defendant, 
uuder the laws of the State of Connecticut, has the right, on 
account of such prejudice and local influence, to remove said 
suit; that it files herewith an affidavit of Joseph Wood, of Pitts- 
burgh, Pennsylvania, its general manager, the proper officer of the 
defendant, ‘said Pennsylvania Company, that from prejudice and 
local influence the defendant, The Pennsylvania Company, will not 
be able to obtain justice in this court of common pleas of Litchfield 
county or in any other State court to which it has under the laws of 
the State of Connecticut a right,on account of such prejudice and local 
influence, to remove said cause, and that he has reason to believe and 
does believe that from prejudice and local influence said defendant, 
The Pennsylvania Company, will not be able to obtain justice in the 
court of common pleas for Litchfield county or in any other State 
court to which it has under the laws of the State of Connecticut a 
right, on account of such prejudice or local influence, to remove said 
cause. Your petitioner makes and files herewith a bond, with good 
and sufticient surety, for bis entering in the circuit court of the 
United States for the district of Connecticut, on the first day of its 
next session, a copy of the record and of the process against it, and 
of all pleadings, depositions, testimony, and other proceedings in said 
cause, and for paying all costs that may be awarded by said circuit 
court if said circuit court shall hold that this suit has been wroug- 
fully or improperly removed thereto. 

Your petitioner therefore prays this honorable court to accept this 
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petition and said bond and order the transfer of said suit to said 
circuit court of the United States for the district of Connecticut. 
THE PENNSYLVANIA COMPANY, 
By JOSEPH WOOD, General Manager, and 
DAVENPORT & O'HARA, 
_ Its Attorneys. 


That on said day, at the time of filing said petition, your peti- 
tioner filed in said court of common pleas the affidavit of Joseph 
Wood, the general manager of your petitioner, its proper officer, 
thereunto duly authorized, that on account of such prejudice and 
local influence The Pennsylvania Company, your petitioner, the de- 
fendant in said suit, would not be able to obtain justice in the said 
court of common pleas for Litchfield county nor in any other State 
court to which the defendant, under the laws of the State of Con- 
necticut, has the right, on account of such prejudice and local influ- 
ence, to remove said cause, and that he had reason to believe and 
did believe that the defendant, your petitioner, would not be able 
to obtain justice in said State courts on account of such prejudice and 
local influence; which affidavit was as follows: 


[In the Court of Common Pleas for Litchfield County, State of 
Connecticut. 


SamueL A. HERMAN 
is, 
THe PENNSYLVANIA COMPANY. 


I, Joseph Wood, of Pittsburgh, in the State of Pennsylvania, being 
duly sworn, do depose and Suy that | am the general Inahnager of 
The Pennsylvania Company, defendant in the above-entitled action ; 
that from prejudice and local influence said defendant will not be 
able to obtain justice in this court of common pleas for Litchfield 
county or in any other State court to which the said defendant, under 
the laws of the State of Connecticut, has the right,.on account of such 
prejudice and local influence, to remove said cause, aad that I have 
reason to believe and do believe that from prejudive and local infla- 
ence said defendant, The Pennsylvania Company, will not be able 
to obtain justice in said court of common pleas for Litchfield county 
or in any other State court to whieh it has, under the laws of the 
State of Connecticut, a right, on account of such prejudice and local 
influence, to remove said cause, and that [I am duly authorized by 
said defen lant, The Pennsylvania Company, to make this affidavit , 


JOSEPH WOOD. 


Subseribed by the said Joseph Wood in my presence and by him 
sworn to before me this fifth day of March, 1890. 
WILLIA M I ROBB, 
[SEAL | Commissioner for the State of Connecticut 
in Fittsburgh, Penn. 
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That at the time of filing sail petition in said court of common 
pleas for Litchfield county your petitioner offered a bond in said 
court, with good and sufficient surety for its entering in said circuit 
court of the United States for the district of Connecticut, on the first 
day of its next session, a copy of the record, process, pleadings, depo- 
sitions, testimony, and other proceedings in said suit; which bond 
was as follows: 


“ Know all men by these presents that the Pennsylvania Company, 
a corporation duly organized under the laws of the State of Penn- 
sylvania, as principal, and Smith P. Glover, of Newtown, county of 
Fuirfield, and State of Connecticut, as surety, are held and firmly 
bound unto Samuel A. Herman, of Winchester, county of Litch- 
field, and State of Connecticut, in the penal sum of $500 dollars; 
for the payment whereof, well and truly to be made unto the said 
Samuel A. Herman, his heirs, respresentatives, and assigus, we bind 
ourselves, our heirs, representatives, assigns, and successors, jointly 
and severally, firmly by these presents— 

Yet upon these conditions The said Pennsylvania Company hav- 
ing petioned the court of common pleas for Litchfield county, State 
of Connecticut, for removal of a certain cause therein pending, 
wherein Samuel A. Herman is plaintiff and The Pennsylvania Com- 
pany is defendant, to the circuit court of the United States in and 
for the district of Connecticut : 

Now, ifthe said Pennsylvania Company, your petitioner, shall enter 
in the said circuit court of the United States, on the first day of its 
next session, a copy of the record, process, pleadings, depositions, 
testimony, and other proceedings in said suit, and shall well and 
truly pay all costs that may be awarded by said cireuit court of the 
United States if said court shall hold that said suit was wrongfully 
or improperly removed thereto, then this obligation to be void ; 
otherwise in full foree and virtue. 

Witness our hands and seals this fifth day of March, 1890. 

THE PENNSYLVANIA COMPANY, 
By J. W. McCULLUGH, Vice-Presideat. 
SMITH P. GLOVER. [L. s.] 
Attest : 
S. B. LIGGETT, Secretary. 


R. B. BELDEN, 


Witness to Smith P. Glover’s signature. 


FAIRFIELD COUNTY, 88: 
sRIDGEPORT, March 8, 1890. 

Personally appeared Smith P. Glover, of Newtown, Connecticut, 
surety in the above bond, and made oath that he is the owner in fee 
simple of real estate situated in said town of Newtown which is worth 
more than $5,000, and that the same is free from ail incumbrances 
whatsoever. 

Before me— 

WM. H. OHARA, 

Commissioner of the Superior Court for Fairfield County.” 
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That on the 15th day of March, 1890, the said court of common 
nleas for Litchfield county, in the State of Connecticut, after hearing 
rnd after due notice to the plaintiff, had approved said bond and 
surety and ordered said cause transferred to the United States circuit 

ort for the district of Connecticut, and that no further proceeglings 
court of common pleas for Litchfield county, in the 
which order was as follows: F 


by had TT] enn 


state yf f onnectl it : 


rt of Common Pleas, Litchfield County, State of: Connecticut. 


Lou 
Samuent A. HERMAN } é 
i, Pa : 
Tue PENNSYLVANIA Company. | ; 


Order of removal of said ease to the cirenit court of the United 
States for the district of Connecticut, in the second circuit. 


t 

i'pon reading and filing the petition of the above-named Penn- 
svivania Company, defendant herein, for the removal of the suit 
the eireuit court of the United States for the district of Con- 
yecticut, in the second district, in pursuance of the laws of the United 
States relating to the removal of suits from the State court& on the 
ground of prejudice and local influence, before the trial thereof, in 
this court, and upon filing the affidavit of Joseph W ood, the proper 
flicer of the defendant corporation, that on account of such preju- 
dice and local influence the defendant will not be abletto obtain 
justice in said State court or in any other State court to which it has 
the right, under the laws of the State of Connecticut, on account of 
such prejudice and local influence, to remove said suit, and that he 
believes that from sach prejudice and local influence thesdefendant 
will not be able to obtain justice in said State court nor In any other 


seey? 
; | 


State court to which it has the right under the laws of the State of» 


Connecticut, on account of such prejudice and local influence, to re- 
move said suit, and upon filing the security offered by said defendant 
according to the requirements of the laws of the United States, and, 
on motion of Davenport and O'Hara, the attorneys for said defendant, 
it is hereby ordered that the said security be accepted and the said 
suit be removed into the next cireuit court of the Unitgd States to 
be held in said district of Connecticut, and that no further proceed- 
ings be had in said suit In this court. ‘ 

Witness the Honorable Albert P. Bradstreet, judge of the district 
court of Waterbury, acting judge of the court of common pleas for 
Litehfield county, and the seal thereof, this L5th day of March, 1S9O0. 

by the court: , 

[SEAL. | W. F. HURLBUT, Clerk. 


That your petitioner has filed in this court on this the first day of 
its next session after said petition was presented to said‘court of com- 
mon pleas a copy of the record of said cause and of the process, 
pleadings, depositions, testimony, and other proceedings in said suit 
in said court of common pleas for Litehfield county, Connecticut. 


‘ 
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Wherefore your petitioner prays that the said suit may be re- 
moved into the circuit court of the United States for the district of 
Connecticut, in the second circuit, and that this court will take juris- 
diction of said cause. 

The Pennsylvania Company, your petitioner, files herewith the 
affidavit of Joseph Wood, of Pittsburgh, county of Allegheny, and 
State of Pennsylvania, its general manager, in support of the aver- 
ment of prejudice and local influence contained in the foregoing 
petition. 

Dated at Bridgeport, Connecticut, this 21st day of April, A. D. 
1890. 

THE PENNSYLVANIA COMPANY, 
By DAVENPORT & O'HARA, Its Attorneys. 


In the Circuit Court of the United States for the District of 
Connecticut. 


SAMUEL A. HERMAN 
v8. 
THE PENNSYLVANIA COMPANY. 


WESTERN District OF PENNSYLVANIA, 88: 


[, Joseph Wood, of Pittsburgh, in the county of Allegheny and 
State of Pennsylvania, being duly sworn, do depose and say that I 
am the general manager of The Pennsylvania Company, defendant 
in the above-entitied cause; that the plaintiff in said cause resides 
in the town of Winchester, in the county of Litcifield and State of 
Connecticut; that he is now and has been for a number of years an 
attorney-at-law, with an office in said town of Winchester; that he 
has an extensive and influential acquaintance in said county and 
throughout said State of Connecticut; that Alberto T. Roraback, 
the judge of the court of common pleas for Litchfield county, in 
which court the above-entitled cause is pending for trial, before he 
qualified as such judge, signed the writ and complaint in said 
cause, and on the docket of said court entered as attorney for 
suid Herman, plaintiff in said cause; that by reason of the 
said Roraback having acted as the attorney for said Herman 
he should be disqualified to act as a judge to try said cause; 
that as the acting judge of said court he has the power and 
it is his duty to designate another judge to try said cause, 
and the defendant is without any power whatsoever in the 
premises ; that said cause ison the jury docket of said court for 
trial; that the jurors for said court must be electors and inhab- 
itants of said county of Litchfield ; that many of said jurors now 
have, and in the future may have, causes pending in said court of 
common pleas for Litchfield county before the said Roraback, as 
judge of said court, for trial; that many of said jurors have been, 
and some af them still are, clieuts, personal friends, companions, 
und relatives of both the said Herman and the said Roraback ; that 
the said Roraback, as judge of said court, and the clerk of said 
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court have the opportunity in the selection of a jury for the trial of 
said cause to designate from what town or towns in said county of 
| Litelifield the necessary jurors shall be drawn and summoned. 

i That the defendant in the above-entitled cause is a railroad cor- 
} poration, and as such was a defendant in a certain action entitled 
| Harry bk. Palmer and Wife ag’t The Chicago, Burlington & Quincey 
) Railroad and The Pennsylvania Company, which actién was tried 
in the superior court in the county of Litehfield and afterwards in 
the supreme court of errors of said State of ( ‘onnecticut ; that dur- 
ing the trial of said Palmer case in both of said courts the local 
press of said county—that is to say, the Litchfield, Enquirer, a 
weekly paper published at Litehfield, ‘and hi iving a lar re circulation 
throughout said county, and other papet rs—commented at large upon 
said Palmer case and adve rsely to the interests of the Pennsylvania 
Company ; that the said Samuel A. Herman has great local influ- 
ence in said court of common pleas, in which the above-entitled 
action is pending; that there is prejudice existing against the said 
Pennsylvania Company, the defendant in said cause,;in said court 
of common pleas in said county and State; that from sach prejudice 
existing against the said defendant and from the loca} influence of 
the said plaintiffsaid defendant will not be able to obtain justice In 
said court of common pleas for Litchfield county or in any other 
State court to which the said defendant has the right, on account of 
such prejudice against the defendant and on account of the local 
influence of the plaintiff, to remove said cause ;-and tliat [am duly 
authorized by said defendant, The Pennsylvania Company, to make 
this affidavit. , 


JOSEPH WOOD. ri 


Subscribed by the said Josepli Wood in my presence and by him 
aflirmed to before me on this 16th d: ay of April, A. D. 1890, at Pitts- 
burgh, Pennsylvania. 

“TswAL.] S. C. McCANDLESS, 


U.S. Commissioner, Western Distrirt of Penna. 


And on the same day motion to remand to court of common pleas 

was filed in the words and figures following, viz: 
Circuit Court of the United States, District of Conneeticut. April 
Term, 1890. | 


SAMUEL A. HERMAN 
is. 


‘Tue PENNSYLVANIA COMPANY. 
Motion to Remand to State Court. 


The plaintiff in the above-entitled cause moves tlje court to re- 
mand the same to the State court from which it was removed, to wit, 
to the court of common pleas for Litchfield county, in the State of 
Connecticut, for the following reasons: 

First. It appears from the ‘record in the cause that the matter in 
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dispute does not exceed, exclusive of costs, the sum or value of two 
thousand dollars, but is only equal to the sum or value of five hun- 
dred dollars, and that the cause is not within the jurisdiction of this 
court. 

Second. Because the petition for removal was not in the State 
court filed before the time in which the defendant is by the laws of 
the State of Connecticut required to answer or plead, nor was the 
same filed in said court before the trial of the cause, but said petition 
was filed after the time limited for answer and plea as aforesaid and 
after the trial of the cause in the State court. 

Third. Because neither from the record in the cause nor from any 
facts alleged in the affidavit attached to the petition for removal 
nor in any other manuer has it been made to appear nor does it ap- 
pear to this court that the defendant, on account of prejudice or local 
influence, will not be able to obtain justice in the court of common 
pleas for Litchfield county, Connecticut, or in any other State court 
to which the cause is by the laws of that State removeable, and the 
plaintiff denies the existence of such prejudice or local influence, 
and denies that the defendant cannot in the State court as aforesaid 
obtain justice in the cause. | 

PLAINTIFF, 
By LEWIS E. STANTON, Attorney. 


And at the term of said court held at New Haven, on the fourth 
Tuesdav of April, 1890, to wit, on the 22nd day of April, the parties, 
with their respective counsel, duly appeared, and said cause was 
fully heard, and on the 16th day of May, 1890, opinion of court was 
filed in the words and figures following, viz: 


Uwited States Circuit Court, District of Connecticut. 


RoORABACK ) 
vs. 
THE PENNSYLVANIA COMPANY. 


HERMAN 
US. 
THe PENNSYLVANIA COMPANY. 
WALLACE, ./.: 

The question in these cases is whether under the local-prejudice 
clause of the act of March 3, 1887, the matter in dispute must ex- 
ceed in amount the sum of $2.000 to entitle the defendant to remove 
the suit from a State court. This question has been considered in 
several of the circuits with a diversity of opinion as to the true con- 
struction of the clause. My own viéws accord with those expressed 
by Mr. Justice Harlan in Malone v. Richmond & D. R. R. Co. (35 
Fed. Rep. 625), and it is unnecessary to reiterate his reasons for the 
conclusion reached. : 

I think it was the intention of Congress to place the right of re- 
moval for local prejudice upon the jurisdictional basis of all other 
removeable controversies, discriminating in favor of the defendant 
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only as to the time of making the application and permitting a 
single defendant to remove. 
The motion to remand is granted. | 
L. E. STANTON, For Plaintiffs. 
DAVENPORT & O’HARA, For Deft. 


And on the 20th day of May, 1890, order to remand to court of 
common pleas for Litchfield county was made and filed in the words 
and figures following, viz: : 


Circuit Court of the United States, District of Connecticut. April 
. Term, 1890. 


SamueL A. HERMAN 


4 


vs. 
THe PENNSYLVANIA COMPANY. 


Order to Remand to State Court. ° 


é 


This cause came on to be tried before the court in chambers, at 
Hartford, in said district; and thereupon it appears that an opinion 
of Hon. W. J. Wallace, circuit judge, has been filed in the cause 
granting the motion to remand which has been filed by the plaintiff. 

Therefore it is now ordered by the court that said cause be re- 
manded to the State court from which the same was removed, to 
wit, to the court of common pleas for Litchfield county and State of 
Connecticut, with costs to the plaintiff, to be taxed. 

Dated at Hartford, Conn., this 20th day of May, 1890. 

N. SHIPMAN, 
District Judge. 


Usitep Srares OF AMERICA, | ,, | 
District of Connecticut, ai 


I, Edwin E. Marvin, clerk of the circuit court of thé United States 


for the district of Connecticut, do certify that the annexed paper is 


a true copy of the original proceedings and order, whereof mention 
is therein made, in the matter of Semuel A. Herman‘vs. The Penn- 
sylvania Company, No. 368, law, on file in said court. 
In testimony whereof I have set hereunto my namé officially 
, and the seal of said court, at Hartford, in said district, this 
4 11th day of November, A. D. 1890. ' 
E. E. MARVIN, Clerk. 


[ SEAL. 


And for further return to said rule to show cause these respond- 
ents show as follows: 3 ‘ 

That said petition addressed to the circuit court by the defend- 
ant, The Pennsylvania Company, alleging that from: prejudice and 
local influence the defendant will not be able to obtain justice in the 
State court to which the suit was brought or in any other State court 
to which the said defendant may, under the laws of the State, have 
the right, on account of such prejudice or local influence, to remove 
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said cause, was filed in the circuit court on the first day of its term, 
held at New Haven on the fourth Tuesday of April, 1890, and, as 
these respondents are informed, was never served upon the plaintiff 
therein; that no hearing has been had upon the allegations of said 
petition, nor has it been made in any manner to appear to the cir- 
cult court that the defendant will not, for the reasons aforesaid, be 
able to obtain justice in the State court except by the affidavit of 
Joseph Wood, the general manager of the defendant corporation, 
which appears in the record attached to the petition for the removal 
of the cause. 

And these respondents further say that the question whether the 
cause should be remanded to the State court was tried in the circuit 
court only upon the motion to remand which was filed in the cause 
by the plaintiff therein), and no hearing was had upon the forego- 
ing petition or inquiry made as to the truth of the same, because 
the matter in dispute in said suit does not exceed the sum or value 
of two thousand dollars and is not more than five hundred dollars; 
and thereupon the judges of the circuit court were and are of the 
opinion that under the act of Congress of March 3d, i887, as amended 
by the act of August 13th, 1888, a cause is not removable from a 
State court to this court unless the matter in dispute exceeds, ex- 
clusive of interests and costs, the sum or value of two thousand dol- 
lars, although the removal be sought under the local-prejudice 
clause of the act, for the reasons set forth by the circuit judge and 
which appear in the record aforesaid. 

And these respondents further say that they have set forth the 
record in the cause, and also the above facts, whi¢gh are hereby made 
part of this return, and are found to be the facts in the cause, and 
they respectfully say that a mandamus ought not to issue requiring 
them to reinstate, take jurisdiction of, or proceed to try or adjudge 
the said suit. 

Dated at Hartford, in the State and district of Connecticut, this 10th 
day of November, 1890.. 

All which is respectfully submitted. 


WILLIAM J. WALLACE, 
Circuit Judge. 
N. SHIPMAN, District Judge. 


(Endorsed :) Supreme Court U.S. 1890, October term. No. 6, 
Original. Ex parte: In the matter of the Pennsylvania Company 
petitioner. Return to rule to show cause. Filed Nov’r 14, 1890. 
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OR PETITIONER. 


BRIEF fF 
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| DANIEL DAVENPORT, 
| WILLIAM H. O'HARA, 


Counsel for Petitioner. 


J. Ni. COGGSWELL, PRINTER, STATE STREET, BRIDGEPORT. 
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Supreme Court of the United States, 


October Term, 1890. 
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KX PARTE 
IN RE 
THE PENNSYLVANIA COMPANY, 


PETITIONER. 


> © <a 


TWO CASES. 


ARGUMENT FOR PETITIONER. 


These are petitions to this Court for writs of mandamus to 
compel the Circuit Court of the United States for the District 
of Connecticut to reinstate, take jurisdiction of, and proceed to 
try and adjudge according to the law and right of the cause, 
the cases of Alberto T. Roraback against The Pennsylvania 
Company, and of Samuel A. Hermann against The Pennsylva- 
nia Company, which have been removed to said Circuit Court 
from the Court of Common Pleas for Litchfield County, in 
the State of Connecticut, and have been ordered by said Cir- 
cuit Court to be remanded to the State Court on the ground 
that the matter in dispute in each does not exceed $2000 in 
amount. 

The cases had been removed under the fourth clause of the 
second section of the Act of Congress of March 3d, 1887, as 
corrected by the Act of August 13, 1888, better known as the 
“Local Prejudice Clause.” 
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[In each of these cases, the petition to this Court, and the 
return of the learned Judges to the rule issued theredn, present 


the following state of facts: 
A suit was brought in the Court of Common Pleas for Litch- 


field County, in the State of Connecticut, a State Court of said 


State, on the ist Monday of July, 1889, by a citizen of said 


| State against your petitioner, who was a citizen of the State of 


Pennsvivania, non-resident in the State of Connecticat. Your 


petitioner, defendant, as aforesaid, appeared in said Court and 
answered to the suit. There was a controversy in said suit 


between a citizen of said State of Connecticut, to-wit., the 


ee 


plaintiff, and a citizen of another State, to-wit., your petitioner. 
The value of the matter in dispute in said suit was $500, exclu- 


sive of interest and costs. 


Before the trial of said suit, the citizenship of the parties re- 

| maining unchanged, your petitioner made and files in said 
Court, a petition in said suit, addressed to said Court for the 

removal of said suit to the United States Circuit Court for the 

District of Connecticut, and alleged in said petition, as the 

ground of such removal, that from prejudice against.your pe- 


titioner, the defendant in said suit. and from the local influence 


of the plaintiff therein, your petitioner would not be able to 
obtain justice in said State Court, or in any other State Court 


to which the defendant had the ‘right, under the laws of the 


nar. -¢ 


state of Connecticut, on account of such prejudice and local 


influence to remove said cause, and made and _ filed therewith 


lee 


an affidavit of the proper officer of your petitioner, showing 


the existence of such prejudice and local influence, and that on 


——— —— ie 


account of them, your petitioner would not be able tp obtain 
justice in said State Court, nor in any other State Court to 
which your petitioner had the right under the laws of said | 
State of Connecticut, on account of such prejudice and local 
influence to remove said cause ; further showing that’ such af- 
hant had reason to believe, and did believe, that from preju- 
dice against your petitioner, and from the local influende of the 


plaintiff in said suit, your petitioner would not be able to ob- 


° 
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tain justice in said State Court, or in any other State Court to 
which your petitioner had the right under the laws of the State 
of Connecticut, on account of such prejudice and local influence 
to remove said suit. 

And your petitioner also made and filed therewith, a bond 
with good and sufficient surety, for its entering in said Circuit 
Court, on the first day of its next session, a copy of the record, 
process, pleadings, depositions, testimony and other proceed- 
ings in said suit, and for paying all costs that might be awarded 
by said Circuit Court if said Court should hold that said suit was 
improperly removed. , 

The plaintiff in said suit objected to its removal, and, after 
hearing had, on the 15th day of March, 1890, said State Court 
accepted said petition and bond, and granted the prayer of 


said petition, and ordered that said suit be removed to the said 


‘Circuit Court of the United States for the District of Connec- 


ticut, and that no further proceedings be had in said State 
Court. , 


Afterwards, at the opening of said Circuit Court, on the first 
day of its next session, being the fourth Tuesday of April, your 
petitioner entered in said Circuit Court a full copy of the 
record in said suit, and on the same day your petitioner filed in 
said Circuit Court, a petition addressed to it, reciting the various 
steps above mentioned, taken by your petitioner, to secure the 
removal of said cause from said State Court to said Circuit 
Court, and further alleging, that from prejudice against your 
petitioner and the local influence of the plaintiff in said suit, 
your petitioner would not be able to obtain justice in said State 
Court, nor in any other State Court to which your petitioner, 
defendant, as aforesaid, might under the laws of the State of 
Connecticut, have the right, on account of such preju- 
dice and local influence to remove said cause, and further 
praying said Circuit Court to take jurisdiction of said suit, and 
to remove the same from said State Court, if the same had not 
already been removed into said Circuit Court from said State 
Court, by the before mentioned steps already taken by your 
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petitioner, and by the action of said State Court in ordering 
said removal, and staying all further proceedings tn said State 
Court in said suit; and at the same time with the filing of said 
petition to the Circuit Court, your petitioner filed in said Cir- 
cuit Court, an affidavit of Joseph Wood, the general manager 
and proper officer of your petitioner, setting forth all the facts 
which proved the existence of such prejudice and local influ- 
ence in-said State Court, and that on account of such prejudice 
and local influence, the defendant, your petitioner, would not 
be able to obtain justice in said State Court, or in any other 
State Court to which’it had the right under the laws of the 
State of Connecticut, on account of such prejudice arid local 
influence to remove said suit. | . 

Your petitioner made it to appear to said Circuit Court that 
from prejudice and local influence it would not be ablé to ob- 
tain justice in said suit in said Court of Common Pleas for 
Litchfield County, in the State of Connecticut, or in any other 
State Court to which it had the right, under the laws of the 
State of Connecticut, on account of such prejudice and local 
influence to remove said suit, and said suit was duly éntered 
upon the docket of said Circuit Court. ‘ 

Phe plaintiff in said suit then filed in said Circuit Court the 


following motion to remand the case to the State Court : 


“The plaintiff in the above entitled cause moves the Court 
to remand tne same to the State Court from which it was re- 
moved, to wit: the Court of Common Pleas for Litchfield 


County, in the State of Connecticut, for the following reasons : 


first. It appears from the record in the cause that the mat- 
ter in dispute does not exceed, exclusive of costs, the:sum or 
value of two hundred dollars, and that the cause is not within 


the jurisdiction of the Court. 


Second. Because the petition for removal was not in the 
State Court filed before the time in which the defendant is by 


the laws of the State of Connecticut required to answer or 


a 
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plead, nor was the same filed in said Court before the trial of 
the cause, but said petition was filed after the time limited for 
answer and plea as aforesaid and after the trial of the cause in 
the State Court. 


Third. Because neither from the record, nor from any facts 
alleged in the affidavit attached to the petition for removal, nor 
in any other manner, has it been made to appear, nor does it 
appear, to this Court, that the defendant, on account of such 
prejudice or local influence, will not be able to obtain justice in 
the Court of Common Pleas for Litchfield County, Connecti- 
cut, or in any other State Court to which the cause is by the 
laws of the State removable ; and the plaintiff denies the exist- 
ence of such prejudice or local influence, and denies that the 
defendant cannot, in the State Court as aforesaid, obtain justice 


in the cause.” 


At the term of the Court heid at New Haven, on the 4th 
Tuesday of April, 1890, to wit: on the 22d day of April, 1890, 
the parties with their respective counsel duly appeared, and 
said motion to remand was fully heard; and on the 16th day 
of May, 1890, the opinion of the Court thereon by his Honor 
Judge Wallace, was filed as follows : 


“The question in these cases is whether under the local pre}- 
udice clause of the Act of March 3, 1887, the matter in dispute 
must exceed in amount the sum of $2000, to entitle the defend- 
ant to remove the suit from a State Court. This question has 
been considered in several of the Circuits, with a diversity of 
opinion as to the true construction of the clause. My own 
views accord with those expressed by Mr. Justice Harlan in 
Malone vs. Richmond & D. R. R. Co. 35 Fed. Rep. 625, and it is 
unnecessary to reiterate his reasons for the conclusion reached. 
I think it was the intention of Congress to place the right of 
removal for local prejudice upon the jurisdictional basis of all 
other removable controversies, discriminating in favor of the 
defendant only as tothe time of making the application and 
permitting a single defendant to remove. 
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The motion to remand is granted.” 


On the 20th day of May, 1890, the following order was made 


in the case: 


“This cause came on to be tried before the Court in cham- 
bers at Hartford, in said District ; and thereupon it appears 
that an opinion of Hor. W. J. Wallace, Circuit Judge, has been 
filed in the cause, granting the motion to remand, which has 
been filed by the plaintiff ; 

Therefore, it is now ordered by the Court that said cause be 
remanded to-the State Court from which the same waseremov- 
al, to wit: the Court of Common Pleas for Litchfield County 
and State of Connecticut, with costs to the plaintiff to be taxed. 

Dated at Hartford, this 20th day of May, 18go. 

N. SHIPMAN, Dist. Juflge.”’ 


Phe petition addressed to the Circuit Court was never served 
upon the plaintiff in the suit. It appeared to the Circurt Court 
by the aforesaid affidavit that such prejudice and local influence 
existed, and the Circuit Court has had no hearing upon the al- 
legations in said petition, because it considered that tle cause 
Was not within its jurisdiction, because the matter in: dispute 
therein docs not exceed, exclusive of interest and costs the sum 


or value of two thousand dollars. 


The local prejudice clause under which said cause: was re- 
moved, states, not that the State Court may remove it, nor 
that the Circuit Court may remove it, or that it may be re- 
moved upon the petition of the defendant, but that “the de- 


fendant may remove it,” &e. 


It was in view of the various opinions expressed upon the 
method of removal in the decisions theretofore made that led 
the attorneys tor the petitioner to take the several steps set 
forth in the petitions to this, Court, and in the returns of the 
learned judges thereto, in order to meet every possible objec- 
tion as to method. , 


‘heir purpose and effect were stated in the following brief, 


me I ee 


el ee 


7 


which was used upon the hearing before Judge Wallace, and 
which at his suggestion and direction was printed and served 
upon the plaintiffs and their attorneys, and a copy furnished to 
Judge Wallace and Judge Shipman, on the 28th day of April, 


1890, and in the light of which the learned judges no doubt de- 
sire their returns to be construed: 
ALBERTO T. RORABACK 
z's, - United States Circuit Court, 
THE PENNSYLVANIA Co.) For the District of Connecticut, 
in the Second Circuit. 
SAMUEL A. HERMANN } Fourth Tuesday of April, 1890. 
i's 


THE PENNSYLVANIA Co. \ 
Hon. WM. |]. WALLACE, Judge Presiding. 
Motion to Remand. 


Briet for the Pennsylvania Company, Defendant, 
Opposing satd Motions. 


These cases were originally commenced in the Court of Com- 
mon Pleas for Litchfield County, Connecticut, the plaintiff in 
each being a citizen of the State of Connecticut, and the de- 
fendant being a citizen of the State of Pennsylvania. 

Before the trial of said cases, the defendant made and filed 
in each case in the State Court, a petition for its removal to 
this Court, on the ground of prejudice and local influence, and 
at the time of filing said petitions, it made and filed in each 
case, an affidavit, made by a special agent of said defendant 
corporation, stating that it had reason to believe and did be- 
lieve, that from prejudice and local influence, the defendant 
would not be able to obtain justice in said State Court, nor in 
any other State Court, to which it had, under the laws of the 
State of Connecticut, the right, on account of such prejudice 
and local influence, to remove said cause; and further stating 
positively, that the defendant would not be able to obtain jus- 


tice in said State Courts, on account of such prejudice and lo- 
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cal influence. At the same time it offered a bond, with good 
and sufficient surety, in each case, for entering in this Court, 
on the first day of its session, copies of all process, pleadings, 
etc. The Court thereupon, after hearing had, accepted the 
bonds, and granted an order in each case, directing its transfer 
to this Court. At the opening of this Court, on the fist day 
of its session, the defendant duly entered said copies,‘and at 
the same time filed in this Court, in each case, a petition ad- 
dressed to this Court, setting forth all the steps already. taken 
for the removal of said cause, and further stating, that by 
reason of prejudice and local influence, the defendant would 
not be able to obtain justice in the State Courts, and praying 
this Court to remove said case, if it had not been removed by 
the steps already taken, and to take jurisdiction of the case. 
At the same time the defendant filed in this Court, in each 
case, an affidavit made by a special agent of the defendant, 
stating that he believed, that from prejudice and local influ- 
ence, the defendant would not be able to obtain justice in said 
State Courts, and further stating positively, that from preju- 
dice and local influence, the defendant would not be able to 
obtain justice in said State Courts; and further setting forth 
facts, which show the existence of such prejudice and local in- 
fluence. 

The plaintiff in each case now makes a motion to remand it 
to the State Court, on the ground that the amount in contro- 
versy is $500 exclusive of interest and costs, and on the cround 
that no such prejudice or local influence exists. 

We believe that according to any and every construction 
that has been put upon the act of 1887 by federal judges, we 
have made it to appear to this Court that from prejudice and 
local influence the defendant will not be able to obtain justice 
in said courts, and that we have fully complied with all the for- 
malities requisite to secure their removal, according to the 
various methods pointed out in the following cases: 
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Hills vs. Richmond & D. R. R. Co. 33 Fed. Rep. 81. 
Huskins vs. Railway Co. 37 Fed. Rep. 504. 

Whelan vs. New York, L. E. & W. R. Co. 35 Fed. Rep. 849. 
Amy vs. Manning, 38 Fed. Rep. 536, 868. 


Dennison vs. Brown, 35 Fed. Rep. 535. 


The only other question we care to discuss is the one relat- 
ing to the amount involved. 

We insist that under the local prejudice clause of the act of 
1887, no sum in dollars and cents is required, to give this Court 
jurisdiction. 

This appears to be an open question in this circuit, no de- 
cision having been reported that we can find, 

In the other circuits contradictory decisions have been made. 

We respectfully suggest that the weight of authority as well 
as of reasoning supports the construction of the act for which 
we contend. 

McDermott vs. Chicago & N. W. Ry. Co. 38 Fed. Rep. 529. 
Fales vs. Chicago, Mil. & St. P. Ry. Co. 32 Fed. Rep. 673 
Whelan vs. N. Y., L. E. & W. R. Co. 35 Fed. R. 854. 
Huskins vs. Cincinnati Ry. Co. 37 Fed. Rep. 507. 


Speer Removal Causes, 62. 
Minnick vs. Union Ins. Co. 40 Fed. Rep. 369. 


THE PENNSYLVANIA COMPANY, 
By DAVENPORT & O'HARA, 


its Attorneys. 


Light may perhaps be thrown upon the meaning of the 
words, “when it shall be made to appear to the Circuit Court,” 
&c., by a reference to the history of the fourth clause of the 
second section of the Act in its passage through Congress. 

The original Act was before both the 48th and 49th Con- 
cresses, and the fourth clause thereof when first introduced was 
as follows: “And where a suit is now pending, or may be here- 
after brought, in any State Court in which there is a controver- 
sy between a citizen of the State in which the suit is brought 
and a citizen of another State, such citizen of another State, 
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whether he be plaintiff or defendant, may remove'such suit 
into the Circuit Court of the United States for the proper dis- 
trict, at any time before the trial thereof, dy fling an affidavit 


wn such State Court, setting forth thvt he has reason to belteve 


and does believe that from prejudice or local influence he will 
not be able to obtain justice in such State Court.” 

On February 5, 1884, the House Committee on the Judicia- 
ry reported back the bill with the following proposéd amend- 
ment, “Strike out all after the word ‘thereof, in line 80, down 
to the word ‘that’ in line 82, and insert the following, ‘when it 
shall be made to appear to the satisfaction of the Court.’ The 
committee on the very next page of its report proceeded to 
give its own contemporaneous exposition of the language which 
it proposed to insert: “The committee, however, believe that 
when a plaintiff makes affidavit, that from prejudice or local 
influence he believes that he will not be able to obtain justice 
in the State Court, he should have the right to remove the 
cause to the Federal Court. Zhe O2// secures that right to a 
plaintiff,” pp. 1, 2, Rep. No. 196, vol. 1, House Reports, 48th 
Congress, Ist Session. 

The suggested amendment thus interpreted by its’ proposers 
was inserted in the bill which passed the House, Jan, 13, 1887, 
in these words: “And where a suit is now pending or may be 
hereafter brought in any State Court in which there is a con- 
troversy between a citizen of the State in which:the suit is 
brought and a citizen of anothér State, such citizen ‘of another 
State, whether he be plaintiff or defendant, may remove such 
suit into the Circuit Court of the United States at any time 
before the trial thereof, when it shall be made to appear to the 
satisfaction of the Court that from prejudice and local influence 
he will not be able to obtain justice in said State Cofrt.”—Vol. 
18, Cong. Rec. 613. : 

When the bill thus amended came up in the Senate, it was 
was amended by striking out the words, “whether he be plain- 
tiff or defendant,” and by inserting the words, “any defendant 
being,” and by striking out the word “satisfaction,” and by in- 
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serting the words “said circuit,” so that the same read, “any de- 
fendant being such citizen of another State, may remove such 
suit into the Circuit Court of the United States for the proper 
district; when it shall be made to appear to said Circuit Court 
that from prejudice and local influence he will not be able to 
obtain justice in such State Court,” and by adding to the clause 
these words, “or in any other State Court to which the said de- 
fendant may under the laws of the State have the right, on ac- 
count of such prejudice or local influence to remove the cause; 
provided, that if it further appear that said suit can be fully 
and justly determined as to the other defendants in the State 
Court, without being affected by such prejudice or local influ- 
ence, and that no party to the suit will be prejudiced by a sep- 
aration of the parties, said Circuit Court may direct the suit to 
be remauded, so far as relates to such other defendants, to the 
State Court, to be proceeded with therein. At any time before 
the trial of any suit which is now pending in any Cirenit Court 
or may be hereafter entered thercin, and which has been re- 
moved to said Court from a State Court, onthe affidavit of any 
party plaintiff, that he has reason to believe and does believe, 
that from prejudice or local influence he was unable to obtain 
justice in said State Court, the Circuit Court shall, on the ap- 
plication of the other party, examine into the truth of said af- 
fidavit and the grounds thereof, and unless it shall appear to 
the satisfaction of said Court, that said party will not be able 
to obtain justice in such State Court, it shall cause the same to 
be remanded thereto.” 

The bill thus amended became a law in the present form. 

Vol. 18, Cong. Rec. 2542. 

Mr. Justice Brewer in Short vs. Chicago, Mil. & St. P. Rway 
Co. 34 Fed. Rep. 227, says: “Under the local prejudice clause 
no petition need be filed; all that is required is that it shall be 
made to appear to the Circuit Court that from prejudice or 
local influence the party will not be able to obtain justice in 
such State Court ; and this showing may be made by affidavit, 
and if this contains a specific averment, while it may not be 
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conclusive, it is prima facie evidence of the fact, avd throws 
the case into this Court, \eaving the other party to challenge its 
1 ° . , $ ° 

truth. There being no torm, no proceedure prescribed, I think 
the Court in any particular case may prescribe a mode of  pro- 
ceedure or might lay down a general rule applicable to all 


Cases. 


The ilonorable Howell FE. Jackson, the Circuit Judge of the 
Sixth Circuit, was a member of the Senate at the time of the 
passage of the Act. 

Inthe case of Whelan vs. New York, L. hk. & Wo R. R. 35 
led. R. p. S6o, et seg., in interpreting that part of the Act of 
1887, that distinguished judge says: 

“It is further contended that no proper procedings have been 
had or taken by the defendant, even conceding its right of re- 
moval, to effect such removal. By the third section 6f the Act 
of 1557, the steps required to be taken in removal Cases oene- 
rally are indicated, but that section excepts from its operation 
cases sought to be removed on the ground of local prejudice, 
in respect to which clause 4 of amended section 2 prescribes no 
mode or method of effecting that class of removals. What 
proceedure may, then, be adopted by the party secking or en- 
entitled to remove under this clause’ In conferring the right 
Congress certainly intended that some process for its exercise 
should be within the reach of the party so entitled. >We think 
the method or proceedure for effectuating the right sc conferred 
by said clause may be found in the two paragraphs ‘of section 
639, Rev. Stat., which succeed the third subdivision of said 
section. These two paragraphs prescribing the mefhod of ac- 
complishing removals are not in conflict with the Act of 1887, 
and may therefore be considered as still in force,‘and as fur- 
nishing the proper and appropriate remedy to be employed by 
the party seeking a removal, and in making it td appear to 
said Circuit Court that from prejudice or local inflence he will 
not be able to obtain justice in the State Courts. It is not in- 
dicated inthe Act of 1887, how, or in what manner, the fact 
; 
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that the removing party cannot obtain justice in the local courts 
on account of such prejudice or local influence shall be ‘made 
to appear’ to the Circuit Court. ; 

Judge Deady in Fisk vs. Henarie, 32 Fed. Rep. 417-421, held 
that the last clause of section 639 Rev. Stat., which immediate- 
ly follows subdivision 3 of said section, might reasonably be 
looked to as furnishing the machinery for making it appear to 
the Circuit Court that the petitioning party could not obtain 
justice in the State Court because of prejudice or local in- 
fluence. If this suggestion of that learned judge, in which I 
concur, is not deemed correct, then, in the absence of all pro- 
vision as to the method or mode of presenting the application 
for removal, this Court would be left free to adopt proper and 
suitable rules, prescribing and regulating the practice in such 
cases; and such rules would naturally be made to conform to 
the practice and proceedure heretofore in force in like cases. 
In either view of the subject, we think the mode adopted by 
the defendant in this case is not Open to any serious objection. 
A formal petition, properly sworn to, was duly presented to 
this Court, setting forth all the conditions required by the Act 
to enable said defendant to remove the suit. This petition 
was accompanied and supported by the affidavit of the proper 
officer of the defendant Company, stating, not what the affiant 
had reason to believe and did believe in respect to the exist- 
ence of local prejudice, but in direct terms and in the very lan- 
cuage of the Act, “that from prejudice and local influence said 
Railroad Company will not be able to obtain justice in said 
Courts of Common Pleas, or in any other State Court to which 
it has, under the laws ‘of Ohio, the right, on account of such 
prejudice or local influence to remove said cause,” etc. This 
made a prima facte showing as to what was required “to be 
made to appear to the Circuit Court.” 

But it is insisted on behalf of the plaintiff that this is not a 
sufficient showing to warrant this Court in declaring that said 
defendant was entitled to remove the suit and in assuming Ju- 


risdiction thereof. His counsel claim that the fact of prejudice 
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or local influence which must be made “to appear” to the Cir- 
cuit Court as one of the conditions on which the right of re- 
moval depends, involves a_ judicial investigation ; that there 
can be no ex parte action in the matter; and that ‘in such cases 
the plaintiff is entitled to notice of the application and an op- 
portunity to contest and put in issue the grounds on which the 
remova! is sought. In other words, that he has the right un- 
der said provision of the Act, to make up an issue on the ques- 
tion of prejudice or local influence, and have this Court for- 
mally try that issue before determining whether it:will sanction 
the removal and assume Jurisdiction. 

The plaintiff, as part of his motion to remand, denies the ex- 
istence of such prejudice or local influence, and demands a trial 
of that issue. If he is entitled to have such a preliminary trial 
his motion to remand would, of course, have to await the result 
ot that investigation, unless other grounds exist: on which to 
rest the motion. It is conceded by the counsel far the plaintiff 
that by the old law and the practice under it, the, State Courts 
to which applications for removal were addressed hever entered 
or were authorized to enter upon such an investigation as he 
herein demands of this Court, before taking action thereon. 

Under the third subdivision of section 639 Rev. Stat., based 
on the Act of March 2, 1867, amending the Act of July 27, 
1866, the general statement made in the affidavit of the peti- 
tioners was considered sufficient, without any detailed setting 
forth of the facts which constituted the reasons of his belief. 
He was not required to prove these statements as facts, or 
affirmatively to show, except by the affidavit, that’ he could not 
obtain justice in the State Courts. : 

It was always held to be enough if, under oath, he stated 
the reasons which the statute assigned as the sound for re- 
moval. owen vs. Chase, 7 Blatchf. 255. . 

A party may always in proper way and time put in issue Ju- 
risdictional facts such as the citizenship of the opposing side, 
and rightfully demand trial thereon; but statutory require- 


ments which form a part, even an indispensable part of the 


- 


15 


process of removing a suit from State to Federal Courts, in any 
or all of the cases mentioned in the last or former acts of Con- 
gress, while they must be complied with in order to perfect the 
right to removal, are not to be confounded with jurisdietional 
facts on which a trial by proper pleadings may be demanded. 
The right to removal depends upon the statute giving the au- 
thority therefor and not upon the legislation which defines the 
original jurisdiction of the Circuit Courts of the United States, 
and should not therefore be restricted or limited by the latter 
legislation. Green vs. Custard, 23 How. 484, and Bushnell vs. 
Kennedy, 9 Wall. 387. 

In conferring upon the Circuit Court of the United States 
the authority to act upon the application for removal of suits 
from State Courts, Congress certainly never intended to make 
the question as to the existence or non-existence of prejudice 
or local influence, which would prevent a non-resident citizen 
defendant from obtaining justice in the local courts, a jurisdic- 
tional fact such as would entitle the side opposing the removal 
to dispute its truth and put the matter in issue for formal 
trial. 

The requirement of the statute that, nnder certain conditions 
therein stated, a party defendant may have the suit removed 
to this Court, “when it shall be made to appear to said Circuit 
Court, that from prejudice or local influence he will not be able 
to obtain justice in such State Court,” constitutes nothing more 
than a part of the process of removing the suit. Steps forming 
a part of such process of removal under no previous statute, 
were ever regarded as issuable, and the subject matter of a pre- 
liminary trial before the application for removal could be prop- 
erly acted upon. The distinction between jurisdictional facts, 
properly speaking, which may be made the subject of issue or 
trial, and model and formal requirements to the exercise of the 
right of removal, is clearly pointed out by Mr. Justice Bradley, 
speaking for the Court, in Ayers vs. Watson, 113 U.S. 597. 598. 
Model requirements and conditions prescribed by statute, in 
order to exercise the right of removal, may be waived, but ju- 
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risdictional facts proper cannot be. French ws. flay, 22 Wald. 


238; Ayers vs. Watson, 113 U.S. 594; Katlroad Co. vs. Hart, 
114 U.S. 654, Ratlroad Rem. Cases, 115 U.S... 

The construction which plaintiff's counsel contend should be 
placed upon this provision of the Act would be a-radical de- 
parture from the judicial legislation of Congress since the foun- 
dation of the government and of the practice thereunder, and 
would involve on the part of this Court the exercise of the 
most unseemly and indelicate functions and duties, which could 
not fail to excite jealousies and create hostilities djgainst the 
federal judiciary and disturb that comity and respectful consid- 
eration which should ever exist between the Courts of the 
United States. It is urged by plaintiff's counsel that the pro- 
vision for removing the suit “when it shall be made:to appear 
to said Circuit Court” are new words not previously used in 
any statute on this subject, and should be interpreted accord- 
ing to theircommon and usual signification ; being evidently 
employed for the purpose (as contended) of requiring a finding 
by the Court upon evidence taken according to the form of 
law, and in such manner that. both sides can be heard. This 
position, which is only a restatement of the proposition already 
noticed, assumes the question of local prejudice and the right 
to remove tie suit therefor, is a proceeding between the par- 
ties to the action; that the right of removal involves a matter 
of controversy between the plaintiff and the defendant seeking 
such remova!. This assumption is not well founded ; neither 
is it correct, as claimed, that the words, “when it shall be made 
to appear to said Circuit Court,” are so new and different from 
those previously employed in the legislation of Congress on the 
subject of removals as to indicate an intention to éompletely 
change the method and practice in effecting removals. 

The twelfth section of the Judiciary Act of 1789 provided 
that “if a suit be commenced in a State Court against an alien, 
or by a citizen of another State, and the matter in dispute ex- 
ceeds the aforesaid sum of $500, exclusive of costs, to be made 


to appear to the satisfaction of the Court,” the defendant party 
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might, on entering his appearance, and by the process specified 


in the section, cause the suit to be removed “for trial to the 


next Circuit Court to be held 
pending.” 


in the district where the suit is 


While this section was in force Longest sued Gordon in the 


State Court of Kentucky. 


On entering his appearance, the de- 


fendant filed his petition to remove the cause to the Circuit 
Court of the United States for the District of Kentucky, on 


the ground that he was a citizen of Pennsylvania and the plain- 
tiff a citizen of Kentncky. 


The citizenship of the parties, as 


alleged, was admitted; but the plaintiff resisted the removal, 
and the State Court refused to allow it, on the ground that “it 


did not appear to its satisfaction that the amount in controver- 


sy exceeded $500, exclusive of costs.” The Supreme Court of 
the United States, in Gordon vs. Longest, 16 Pet. 97, held this 
action of the State Court erroneous. The plaintiff, in his de- 


claration or petition, having laid his damages at $1000, the 


State Court could not properly go into a consideration of the 


amount involved in order to be satisfied that it exceeded $500, 


before allowing the prayer of the petition for removal. 
Again, by section 643 Rev. Stat., embodying parts of Acts 
of Congress enacted in 1833, 1866 and 1871, relating to the re- 


moval of civil suits or criminal prosecutions commenced in 
State Courts against revenue officers of the United States, or 


against officers acting under the authority of federal election 


laws, it is provided, among other things (paragraph 7,) that if, 


upon the removal of such suit or prosecution, “it is made to 
appear to the Circuit Court,” that no copy of the record and 
proceedings therein in the State Court,” can be obtained, the 
Circuit Court may allow and require the plaintiff to proceed de 


Nove, etc. 


It would hardly be asserted that before the Circuit Court 
could require the plaintiff to proceed de nove under this provis- 
ion of the statutes, that it would be required to enter upon a 
formal investigation or trial of the question whether a copy of 


the State record could be obtained. 


Under this section the 
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Circuit Court to which the defendant seeking the removal pre- 
sents his petition in the first instance, decides every question 
relating to the sufficiency of the petition, affidavit and accom- 
panying certificate, and its own jurisdiction in the matter. Den- 
nistoun vs. Draper, 5 Blatchford, 336. And if the petition, 
upon its face, shows a case within the terms of the section, the 
suit or prosecution is 7pso facto removed into the Circuit Court, 
and the jurisdiction of the State Court is at anend: It may 
be remarked, in passing, that this section, whose coristitution- 
ality was upheld in Zenxnessee vs. Davis, roo U.S. 257, applied 
both to civil and criminal cases, and included any case that 
comes within its terms, without reference to the amount in dis- 
pute, if the suit be of a civil nature. Wood vs. Matthews, 2 
Blatchford, 370. And the suit or prosecution, when actually 
removed from the State Court by the defendant officer, goes as 
a whdle to the Circuit Court, with all the parties thereto. F7sh 
vs. Railroad, 6 Blatchford, 362. 


It will be noticed that the fourth clause of the second amend- 
ed section of the Act of 1887 has several features in‘common 
with this section of the Revised States. But again by section 
5 of the Act of March 3, 1875, it is provided “that if in any 
suit commenced in the Circuit Court or removed from a State 
Court to a Circuit Court, it shall appear to the satisfaction of 
said Circuit Court, at any time after such suit has been brought 
or removed thereto, that such suit does not really and substan- 
tially involve a dispute or controversy properly within the ju- 
risdiction of said Circuit Court,” etc., it shall proceed no further 
therein, but shall dismiss or remand the same. Here,the lan- 
guage is, “if it shall appear to the satisfaction of said Circuit 
Court” that certain jurisdictional facts are wanting, the Court 
is required to proceed no further; but these terms were never 
held to impose upon the Court the duty of trying any or all 
collateral facts or issues that could possibly be raised touching 
the steps or proceedings had in effecting removals, which fell 
short of the question of its actual jurisdiction. 
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by the fourth clause of amended section 2 of the Act of 1887 
the removal ts to be had “when.it shall be made to appear to 
said Circuit Court” that such prejudice or local influence exists 
in the State Court or Courts, as shall prevent the petitioning 
defendant, being a citizen of a State other than that in which 
the suit is brought, from obtaining justice. 

This certainly does not properly involve or require the inves- 
tigation and judicial establishment of a fact which the plaintiff 
in the suit is given the right to controvert. 

The statute makes no provision for giving notice to the 
plaintiff of the application to remove, and the petitioning party 
has not heretofore been required, either by the statute or the 
practice of the courts to which petitions for removal were ad- 
dressed, to give any notice to the adverse party of his applica- 
tion for such removal of a suit from the State Court. 


Wehl vs. Wald, 17 Blatchford, 342, and Stevens vs. Richard. 
son, 9 fed. Rep. 194, where it is said by Judge Blatchford that 
“it has always been held in this Court that no notice of the ap- 
plication for removal was necessary,’ citing /usk vs. Ratlroad 
Co. § Blatchford, 243. No notice of the application for re- 
moval being required, it results necessarily that the Court 
which acts upon such application must proceed upon the ex 
parte prima facte showing made by the petition and affidavit 
accompanying the same, leaving to the adverse party the right 
to question by proper plea in the Circuit Court, the strictly ju- 
risdictional facts presented in the application. 


Barry vs. Edmunds, 116 U.S. 559, relied on by the plaintiff's 
counsel, is not in conflict with these propositions. In that case 
the Court does recognize that the jurisdictional facts embraced 
in section 5 of the Act of J875, may, by proper pleading and 
at the proper time, be put in issue and a trial had thereon. 

That section created certain new jurisdictional facts proper 
on which issue could be taken by the adverse party. But no 
such effect can be given to the requirement of the present law 
in designating the time and mode of removal. 
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Under this Act of 1887 the Circuit Court is invested with 
the authority heretofore conferred upon and exercised by the 
State Courts, in acting upon applications for removal, and has 
imposed upon it the further authority of directing the suit to 
be remanded, so far as relates to defendants other thah the one 
applying for the removal, “when it appears” to said Court that 
said suit can be fully and justly determined as to such other 
defendants in the State Court, without being affected by local 
prejudice, and no party will be injured by a separation of the 
parties. Can it, with any show of propriety or reason, be as- 
serted that this proviso to the fourth clause of said section con- 
templates a further or additional trial zvfer partes of‘ the ques- 
tion, whether such separation of the parties shall be directed 
and the suit remanded as to some of the defendants and re- 
tained as to others? This language of the proviso “if it fur- 
ther appear” (to said Circuit Court,) indicates a judicial inves- 
tigation and finding, just as much as the words used in the 
first part of the clause, “when it shall be made to appear to 
to said Circuit Court.” The one no more implies a proceeding 
between the parties than the other; and it was clearly not the 
intention of Congress to require a preliminary trial 6f the ques- 
tion as to separating the parties and remanding the-suit, so far 
as relates to some of the defendants; while retaining it as to 
others. Such a practice would involve innumerable collateral 
issues and lead to inextricable confusion in the due and orderly 


administration and disposition of the business of the Court.” 


Two questions remain for discussion: 

first. Is an application to this Court fora mandamus the 
proper remedy, where the Circuit Court has remanded a cause 
removed to it, and declined to take jurisdiction of it, from a 


mistaken view of the jaw as to its jnrisdiction ? 


Second. Is the right to a removal of a cause under the local 
prejudice clause of the Act of March 3, 1887, dependent onthe 


amount involved, there being no provision relative thereto in 


such clause ? 


Mandamus is the only and the proper remedy. 


Mr. Justice Field, in his elaborate concurring opinion in 
Virginia vs. Rives, roo U. S. 327, thus expounds the law upon 
the power of this Court to issue writs of mandamus to inferior 


Courts. 


“It is undoubtedly true, that except in’ cases where under 
the constitution this Court has original jurisdiction, the writ 
can be issued only in the exercise or in aid of its appellate au- 
thority. This was held as long ago as the case of Marbury vs. 
Madison, decided in 1803, and the doctrine has been adhered 
to ever since; for the obvious reason, that the jurisdiction of 
the Court being original in only a few enumerated cases, all 
exercise of power in other cases, must be in virtue of its appel- 
late jurisdiction. 

That jurisdiction may, however, be called into exercise in 
various ways. The term “appellate” in the constitution, ts not 
used in a restricted sense, but in the broadest sense, as embrac- 
ing the power to review and correct the proceedings of subor- 
dinate tribunals brought before it for examination, in the 
modes provided by law. Congress has prescribed the mode or 
process by which such proceedings shall be brought before the 
Court. In equity cases it is by a simple notice that an appeal 
is taken from the decree or proceeding sought to be reviewed ; 
in common law cases it is generally by writ of error; in some 
cases it is by awrit of prohibition, and in some cases by that of 


certiorari, or of mandamus. 

The mode is one resting entirely in the discretion of Con- 
gress. The Judiciary Act of 1789, passed at the first session of 
Congress after the adoption of the constitution, declared that the 
Supreme Court should have appellate power from the Circuit 
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Courts and from Courts of the several States in certain cases, 
and should “have power to issue writs of prohibition to the 
District Courts, when proceeding as courts of admiralty and 
maritime jurisdiction, and writs of mandamus in cases war- 
ranted by the principles and usages of law, to any Courts ap- 
pointed or persons holding office under the authority of the 
United States. 


In Marbury vs. Madison it was held, that the authority given 
by the act to issue the writ of #andamus to public officers, was 
not warranted by the constitution, the Court observing that it 
was an essential criterion of appellate jurisdiction, that it re- 
vises and corrects proceedings in a case already instituted, and 
does not create the cause; and that although the writ might 
be directed to Courts, yet to issue it to an officer for the deliv- 
ery of a paper, was in effect the same as to sustain an original 
action for the paper; and, therefore, seemed to belong not to 
appellate, but to original jurisdiction. The case in which this 
language was used, was an application to the Court to compel 
Mr. Madison, then Secretary of State, to deliver to Mr. Mar- 


bury, as Justice of the Peace, a commission which had been 


signed by President Adams, and transmitted to the predeces- 


sor in office of the Secretary, to be delivered to the appointee. 
There was, therefore, no action of an inferior tribunal brought 
up for review, the proceeding being merely to compel an exec- 
utive officer to perform a ministerial act, in which a citizen was 
interested. The language must, therefore, be limited by the 
facts of the case. It was not intended to deny the authority of 
this Court to issue the writ to public officers, when the case is 
one in which it can exercise original jurisdiction ; and probably 
to avoid such an inference the addition was made to the clause 
we have cited, which now appears in the Revised Statutes, so 
as to allow the writ to issue to public officers only “when a 
State or an ambassador or other*.public minister, or a consul 
or vice-consul is a party’’—that is in cases where the Court 


has original jurisdiction. Indeed, it is only by such writ that 
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the original jurisdiction of this Court can, in many cases be ex- 
ercised. 
Commonwealth of Kentucky vs. Dennison, 24 How. 66. 


Nor was the language intended to deny that this Court can 
issue the writ to judicial officers, where the object is to revise 
and correct their action, in legal proceedings pending in the 
Courts held by them. 

Though the writ to a subordinate or inferior Court may be 
addressed to the Court as such, it is usually directed to the 
Judge thereof, or, if the Court is composed of several Judges, 
to such one or more of them as may be authorized to hold its 
sessions, or participate in holding them. 

The reason assigned is, that in case of disobedience to ‘the 
writ, the authority to enforce it is exercised over the Judges 
personally, who are vested with the power of exercising the 
functions of the Court. 

High. kx. Leg. Rem. 275. 


In the present case, the writ is asked against the district 
Judge, who whilst holding the Circuit Court of the Western 
District of Virginia, made the order which is the subject of 
complaint, and who, if the writ be granted, will be able to hold 
that Court and carry out its command. There is no sound ob- 
jection to its issue in this form. 

The writ being one of the modes provided by Congress for 
the exercise of our appellate jurisdiction, the question whether 
it should be issued in this case is not difficult of solution, if, as 
contended by the commonwealth of Virginia, the Circuit Court 
in taking the prisoner from the custody of her authorities, 
transcended its jurisdiction. To review that action and set 
aside what was done under it, the writ is sought. The jurisdic- 
tion invoked is in its nature appellate; and there is no other 
mode provided for its exercise in the case at bar, than by the 
writ prayed. Though the petition is the first step taken by the 
commonwealth against the Judge, the proceeding is not on 
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that account an original suit. The petition is merely the pro- 
cess by which our appellate jurisdiction ts invoked. : 

It is well settled that the writ of #endamus will issue to cor- 
rect the action of subordinate or inferior Courts, or judicial of- 
ficers, where they have exceeded their jurisdiction, and there is 


no other adequate remedy. 


“It issues,” says Blackstone, to the Judges of any inferior 
( ourt commanding them to do justice according to the powers 
of their office, whenever the same is delayed. For it is the pe- 
culiar business of the Court of King’s Bench, to superintend all 
inferior tribunals, and therein to enforce the due exercise of 
those judicial or ministerial powers, with which the Crown or 
the Legislature have invested them; and this not only by re- 
straining their excesses, but also by quickening their negli- 
sence and obviating the denial of justice.--? AZ Com. rro. 


It is in accordance, therefore, with the principles and usages 
of law, that this Court should issue a mandamus in the cases 
here enumerated, and thus supervise the proceedings of taferior 
Courts, where there is a legal right, and there ts no existing 
legal remedy : 

“It is upon this ground,” says Mr. Justice Nelson, “that the 
remedy has been applied from an early day—indeed, since the 
organization of Courts and the admission of attorneys fo prac- 
tice therein, down to the present time—-to correct the abuses 
of the inferior Courts in summary proceedings against their of. 
ficers, and especially against the attorneys and counsellors of 
the Courts. The order disbarring them or subjecting them to 
fine or imprisonment, zs mot reviewable by writ of error, tt not 
being a judgment in the sense of the law for which this wret [¥es, 
without therefore, the use of the writ of mandamus, However 
flagrant the wrong committed against these officers, they would 
be destitute of any redress.” Ea parte Bradley, 7 Wall. 364. 
See, also, ex parte Robinson, 19 id. 505.” F 
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The order remanding a cause is not a final judgment or de- 
cree, and hence it is settled by the decisions of this Court that 
a writ of error or appeal will not lie from such order under the 
Act of February 25, 1880. 

Thouron vs. The Richmond & D. R. R. 134 U. S. 45. 


The last paragraph of Section 5 of the Act of March 3, 1875, 
allowed a writ of error or appeal from such an order, but that 
paragraph is expressly repealed by the Act of 1887. 

The defendant is therefore without remedy unless mandamus 


will lie. 


It is an elementary rule that this Court may by writ of man- 
damus require the Circuit Court to decide a matter within its 
jurisdiction and pending before it for judicial determination, or 
of which from a mistaken view of the law it declines to take 
jurisdiction. This power was conferred upon this Court by the 
13th section of the Judiciary Act of 1789, which gives it power 
to issue writs of mandamus to inferior courts of the United 


States according to the principles and usages of law. 


This Court has repeatedly held that prior to the passage of 
the Act of 1875, mandamus would lie in case of such remand- 
ing order. 

Turner vs. Farmers Loan & Trust Co. 106 U.S. 555. 
kx parte Bradstreet, 7 Pet. 647. 

Ins. Co. vs. Comstock, 16 Wall. 270. 

Ratlroad Co. vs. Wiswall, 23 Wallace, 507. 

Pabbit vs. Clark, 103 U. S. 609. 

Ex parte Hoard, 1o5 U. S. 579. 
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The provision for writs of error or appeals in such cases made 
by the Act of March 3, 1875, did not operate to repeal that 
section of the Judiciary Act, but merely suspended it by ren- 
dering resort to it unnecessary, it being elementery law that 
mandamus will not lie when there is another remedy. Upon 
the repeal by the Act of 1887 of the clause of the Act of 1875, 
allowing such writs of error and appeals without any other 
remedy Leing provided, the suspended power again became 
operative. 

Phere is nothing in the language of the second section of the 
Act of 1887 which can be construed as taking away or limiting 
the power of this Court to grant writs of mandamus in such 
cases that in terms prohibits only the allowance of writs of 
error and appeals, The distinction between the remedy by 
mandamus and by writs of error and appeals in such cases had 
been too plainly marked by the many decisions of this Court 
upon the subject to permit the inference that by the specific 
mention of writs of error and appeals, Congress intended to 
anannul the power of this Court to grant writs of mandamus, 
which had always been derived from a distinct and independent 
section of the Judiciary Act.. Indeed the special mention of 
writs of error and appeals negatives the idea that writs of man- 


6 
damus were to be taken away. , 


If the Circuit Court has jurisdiction of said suits, the de- 
fendant under the laws of the United States has a clear legal 
right to have the controversy in each of them litigated in. that 
Court, if the plaintiff therein shall choose to prosecute his suit. 
The defendant has a right to a trial in that Court of the issues 
presented by the pleadings and to a final judgment thereon. 
* And in all cases where a final judgment shall be rendered ina 
Circuit Court of the United States, in which there shall have 
been a question involving the jurisdiction of the Court, the 


party against whom the judgement is rendered shall be entitled 
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to a writ of error or appeal to the Supreme Court of the Uni- 


, 


ted States to review said judgment, without reference to the 
amount involved, but in cases where the judgment does not 
exceed five thousand dollars, the Supreme Court shall not re- 
view any question raised upon the record except such question 
of jurisdiction.” —Aet of February 25, 1889, 25 Stat. at Large, 
p. 693. 


The petitions to this Court thus present cases for the exer- 
cise of its jurisdiction by mandamus, according to the princi- 
ples and practice applicable thereto, provided such refusal of 
the Circuit Court of the United States to act further in the 
cases was based upon a mistaken view of the law as to its ju- 
risdiction. 

ix parte Parker, 120 U.S. 743. 
In re Hollon Parker, 131 U.S. 123. 


I]. 


The right to a removal of a cause under the local prejudice 
clause of the Act of March 3, 1887, is not dependend on the 
amount involved, there being no provision relative thereto in 
such clause. 

This question has been the subject of so much discussion in 
the Circuit Court resulting in such a contrariety of decisions 
by judges of the first rank, that its settlement by this Court 
has become a matter of great public importance. 

Of the sixty odd Circuit Courts in the United States it is be- 
lieved that fully one-half take jurisdiction of such cases where 
the matter in dispute is less than $2000 in amount. We know 
from the decisions in the Federal Reporter such to be the case 
in the seventeen districts comprising the 6th and 8th Circuits. 


Throughout those great circuits many such cases are now pend- 


8 


ing in the Circuit Courts upon removal proceedings had after 
the fullest discussion and consideration of the decisions of Mr. 
Justice Harlan and other judges to the contrary. 

And in the late case of /rishmanivs. /us. Co. 41 Fed. Reporter, 
s4y, Foster, Judge of the Kansas Circuit Court, says that Mr. 


Justice Brewer has held such cases removable. 


The petitioner operates a line of railroad extending from 
Pittsburg to Chicago, and by means of its close relations and 
connections with other railroads, its cars and other property are 
sent in the service of the public into every State of the Union, 
under the protection of the constitution and laws of the United 
States. While there they are liable to be attached, and the 


petitioner made defendant in suits in the State Courts. The 


effect of the decision of the Circuit Court for the District of 


Connecticut in these cases, is to compel the petitioner in one 
part of the country to have its rights litigated in a_ tribunal 
where justice cannot be obtained by it, while under the same 
law and judicial system in exactly similar cases, an: impartial 


tribunal is granted and secured to it in other parts. 


The petitions to this Court show that each case remanded 
was literally within the terms of the local prejudice clause 
which is as follows: 7 

“And where a suit is now pending or may be hereafter 
brought in any State Court in which there is a controversy be- 
tween a citizen of the State in which the suit is brought and a 
citizen of another State, any defendant, being such ‘citizen of 
another State, may remove such suit into the Circuit, Court of 
the United States for the proper district, at any time before 
the trial thereof, when it shall be made to appear to said Cir- 
cuit Court that from prejudice or local influence he will not be 


am 


ee. 
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able to obtain justice in such State Court, or in any other State 
Court to which the said defendant may, under the laws of the 
State, have the right, on account of such prejudice or local in- 


fluence, to remove said cause.” 


The petitions to this Court show that each of the remanded 
suits was a suit brought in the Court of Common Pleas for 
Litchfield County, in the State of Connecticut, a State Court, 
after the passage of the Act; that there was a controversy 
therein between the sole plaintiff, a citizen of the State in 
which the suit was brought, and the sole defendant, a citizen of 
another State, to wit: Pennsylvania; that the defendant there- 
in, being such citizen of another State, removed such suit into 
the Circuit Court of the United States for the proper district 
at a time before the trial thereof, and when it had been by the 
defendant made to appear to said Circuit Court, that from 
prejudice and local influence it will not be able to obtain jus- 
tice in such State Court, or in any other State Court to which 
the defendant, under the law of said State has the right on 
account of such prejudice or local influence, to remove said 


Caulse, 


The petitions further show that the matter in dispute in 
each was $500 in amount and that the Circuit Court ordered 
the cases remanded because there was lacking in each an ele- 
ment not mentioned in said clause, to wit: a matter in dispute 


exceeding the sum of $2000. 


To thus import into the local prejudice clause a limitation 
not in terms found therein, is by construction to convict Con- 
gress of a gross dereliction of duty. For it cannot be denied 
that it was the intention of the Constitution in extending the 
judicial power to controversies between citizens of different 
States, to secure to a defendant citizen of one State engaged 


in a legal controversy with a citizen of another State in the 
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courts of the latter, an impartial tribunal when none was afford- 
ed by the State. The power given to Congress to create such 
a Court was intended to be exercised whenever occasion arose. 
It must be remembered that the legislation embodied in the 
local prejudice clause of the Act of 1887, relates not to that 
class of cases where the bare facts of diverse citizenship and 
the amount involved raise a conclusive legal presumption that 
the State Court wili be unfair to a non-resident defendant, 
nor yet to that other class of cases provided for in former acts 
now no longer in force, where the belief of the defendant as to 
the existence of the prejudice and_ his oath to that. effect, es- 
tablished the presumption of unfairness, but to that class of 
cases where it can be made to appear to an impartial federal 
tribunal that, on account of prejudice and _ local influence, jus- 
tice will be denied the defendant in the State Courts, and with- 
out the interposition of the federal court a trial must bea 
mockery. When, therefore, Congress found it necessary to 
legislate for the class of cases last mentioned, it was to be ex- 
pected that it would provide for all of the class, for; such was 
its duty, and when it has used without qualification, language 
which aptly and clearly covers the whole class, the :courts by 


construction should not restrict its meaning to a part. 


“Where a law is expressed in plain, unambiguous terms, 
whether those terms are general or limited, the législature 
should be intended to mean what they have plainly. expressed 
and consequently no room is left for construction.” 

Lake County vs. Rollins, 130 U.S. 662. : 


Judge Wallace in remanding these cases referred to the opin- 
ion of Mr. Justice Harlan in A/alone vs. Rich. & D. R. R. 35 
led. Rep. 625, as containing his reasons, and every other decis- 
ion on that side of the question has been made either in reli- 
ance upon the reasoning of that opinion or in deference to its 


authority. 
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We may justly, therefore, take that opinion as expressing all 


that can be said to support that construction of the clause. 


Mr. Justice Harlan, after calling attention to the fact that in 
clauses 1 and 2 of Section 2 of the Act of 1887, the jurisdic- 
tional amount is the same as that required in Sec. 1, to give 


the Circuit Court original jurisdiction, proceeds to say (p. 627): 


“It is, however, argued that as the clause which specifies preju- 
dice or local influence as an additional ground of removal in 
suits between citizens of different States, makes no mention of 
the value of the matter in dispute, the presumption is that 
Congress intended to give the right of removal in cases of that 
kind without reference to such value. In this view 1 am una- 
ble to concur. The first clauses of section 2 describe as to 
their subject matter and the character of the parties, certain 
suits which may be removed from the State Courts to the Cir- 
cuit Courts of the United States, and in the manner just indi- 
cated, attaches to the exercise of the right of removal the con- 
dition that the value of the matter in disput shall exceed a 
named amount. The subsequent clause, relating to prejudice 
and local influence, does not describe a new class of suits re- 
movable from the State Courts, but only specifies a distinct 
ground of removing one class of the suits previously defined, 
namely, that class in which there is a controversy between citi- 
zens of different States. And that ground the defendant is at 
liberty to set up at any time before the trial, whereas by the 
thirt section of the Act the right to remove upon any other 
sround will be lost if not exercised at the time or before the 
defendant is required by the laws of the State or the rule of 
the State Court in which the suit is brought ‘to answer or 
plead to the declaration or complaint of the plaintiff.’ The 
clause prescribing prejudice or local influence as ground for the 


removal of the suit, ‘in which there is a controversy between a 


, he. 
S~ 


citizen of the State in which the suit is brought and a citizen of 
another State,’ cannot well be separated, in the process of in- 
terpretation, from the preceding clause in the same section, 
which by referring to the first section, requires as a -condition 
of the removal of a suit because of diverse citizenship—the 
only kind of suit in which the existence of prejudice or local 
influence as affecting the right of removal ts of any consequence 

that the matter in dispute shall cxceed in value $2000, CX- 
clusive of interest and costs. If in such suits having the re- 
quired amount in dispute, it is made to appear to the Circuit 
Court that preyndice or local influence will prevent the defend- 
ant, who is a citizen of another State, from obtaining.justice in 
the State Courts, then the right of removal may be ‘exercised 
it any time before the trial.” 

‘ 

Now it is to be noticed not only that no amount is: specified 
in clause 4, relating to local prejudice cases, which is. most sig- 
nificant when we see such extraordinary care taken to specify 
it in every other clause of the first three’ sections of the Act, 
but also that there is no express reference to the preceding 

lauses when in conformity to the particular method adopted 

in the structure of the Act, such careful reference was to be 
expected if any was intended. It ts further noticable that the 
only other mention in the Act of the class of .cases in clause 4 
is in clause 1 of section 3, where they are treated as sit generis, 
vecpl in such cases as are provided in the last clause of satd 


‘* 
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It may be farther remarked that tf clause 2 of section 2 was 
intended to include local prejudice cases as a sub-class, and 


, 


clause 4 was merely inserted to prescribe the time and method 


lasses, it was most unnatural to put the provisions for their 


removal in section 2. We would naturally look for them in 


—— © 
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section 3, where provision is made for the removal of the other 


sub-classes. 


Again, notice the other differences in the clauses 2 and 4 of 


section 2. In clause 2 all the defendants must be won-resident 


_citizens of other States, and must unite for the removal. In 


clause 4 any defendant citizen of another State may remove, 
whether resident or not. The time when the right of removal 
expires, and the method of removal, are different in the two 
classes of cases. Indeed there is no similarity between the two 
clauses, except that in both Congress excercised its constitution- 
al power over controversies between citizens of different States 
and that both are in the same section, though in different parts 
separated by the very important clause relating to separable 


controversies, which has it own peculiar judicial history. 


But there is no mistaking the difference in lineage between 
clause 4 of section 2 and the rest of the Act which precedes it. 

Clause 4 is a reenactment of the Act of 1867, modified in 
these respects: The right to remove is taken from the plaintiff 
and extended to any defendant ; no amount is specified as the 
value of the matter in dispute; the defendant must make it 
appear to the Circuit Court that the prejudice exists not only 
in the Court where the suit is pending, but in every other State 
Court into which he has the rightt to remove it on account of 
such prejudice, and after removal the suit, as to the other de- 
fendants, may be remanded where they are not affected by such 


prejudice, no party will be prejudiced by such separation. 


Section 1 and the first thtee clauses of section 2 of the Act 
of 1887, are a re-enactment of sections 1 and 2 of the Act of 
1875, modified in these respects: The matter in dispute in some, 


perhaps in all, of the cases specified in sections 1 and 2 of the 


‘Act of 1875, is raised from $500 to $2c00 in amount; the 
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We may well adopt the language of this Court, speaking 
through Mr. Justice Matthews in Claflin us. Insurance Co. 110 
U.S. 92, 93, where an analogous question was presented. “It 
was in contemplation of these previous statutes and of the ju 
dicial decisions construing them, that Congress passed the Act 
of 1875, giving to plaintiffs as well as defendants unrestrained 
liberty to remove the cass specified in the 2d section from a 
State Court to a Circuit Court, and we are bound to presume, 
in full view and upon consideration of the very inconveniences 
which are now relied upon as the ground for limiting the right 
of removal by force of the restrictive clauses in the first séction 
of the act. In our opinion this is not admissible. We are bound 
to take the words of the law in their usual, ordinary, literal 
meaning, and to construe the two provisions in the different 
sections in the same sense which in previous statutes had uni- 
formly been given them, and not 'nvent a new application and 
relation of the clauses without any indication whatever of any 
intention on the part of Congress to that effect.” 


In view of the completeness of clause 4 as a statute in itself, 
defining and prescribing as it does, the whole system of remov- 
als on the ground of prejudice and local influence, without ref- 
erence to the other classes of cases in the Act, it is to be re- 
gretted that Mr. Justice Harlan did not offer to support by ar- 
sument his assertion that the local prejudice clause did not re- 
fer to another class of cases between citizens of different States 
than that embraced in clause 2 of section 2, and that the two 
clauses could not well be separated in the process of interpreta- 


tion. 


An argument might perhaps be drawn from the general pur- 
pose of the act to narrow the field of the Circuit Courts by rais- 
ing the jurisdictional amount in most other cases to $2000, and 
in restricting the right of removal in every case to the defend- 
ant, except in suits between citizens of the same State, claiming 
title to land under grants from different States, as provided for 


but the force of this argument is completely de- 


isseen that in clause 4 the right of removal 

essed by the refendant is enlarged beyond what it was be- 
il prejudice cases, by granting the right of removal 
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the ground of préjudice or local influence, irrespective of the 
pecuniary value of the matter in dispute. 

It is well known that on two occasions at least while this Act 
Was in preparation and while it was before Congress, events oc- 
curred which showed pointedly the absurdity of the law as it 
stood. 

In 1883 began the celebrated litigation between Sarah Althea 
Hill and William Sharon, which attracted and kept the atten- 
tion of the whole country for several years. As that litigation 
progressed, it was revealed to an astonished people that a suit 
for divorce could be instituted in a State Court by an adventu- 
ress, a citizen of the State where the suit was brought, against 
a citizen of another State, a man of great wealth, prominence 
and unpopularity, upon a pretended contract of marriage, and 
although such citizen of another State could prove to the sat- 
isfaction of an impartial tribunal that from prejudice against 
him and from the local influence of the woman and her allies, 
he would not be able to to obtain justice in the State Court, 
or in any other State Court to which he_ had the right, under 
the law of the State, on account of such prejudice and local in- 
fluence, to remove the case, he could not remove it into an im- 
partial federal court because there was not a matter in dispute 
therein of the value of $500. His honor, his dearest rights and 
those of his children, were involved in the result of the suit, 
yet he must submit to the judgment of an unfair tribunal. 
And for his protection it was necessary for the Circuit Court 
of the United States for that district to take the very advanced 
position that it had original jurisdiction of a suit in equity be- 
tween the same parties, to compel the destruction of a forged 


paper relied upon to prove the marriage. 


Again, at the October term, 1885, this Court in the case of 
Kurtz vs. Moffit, 115 U.S. 4y4, which attracted great public 
attention, held that though a habeas corpus proceeding Is a 
civil suit, involving the most important of civil rights, yet if in- 
stituted in a State Court, between citizens of different States, 


eer Re 


lh’ not be removed into the Circuit Court of the United 
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“stots hecau t hie matte n «dispute did not exceed the sum 
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It is difficult to believe that with this history before it, Con- 

my |e “4 slating upon the class of controversies between cit- 

ivens of different States, when it could be shown as-a fact toan 
impartial Circuit Court that from prejudice or local influence 
the defendant could not obtain justice in any State Court, and 
that a trial therein would be a mockery, intended to grant the 
right of removal only in cases involving a pecuniary matter in 
pute of the value of $2000, and thus to perpetuate and even 


iwroravate the « xisting defects of the law. 


judge Spear, in his work on Removal of Causes, under the 


Act of March 3, 1887, p. 62, says: 


“It is quite possible that in this far-reaching statute, Con- 
ot intended to correct the mischief pointed out in Aurts vs. 
Vofiitt, 115 ©. S. gg8 There it was held that before the suit 


could be removed it must have the money value fixed by the 


statute. Now tf local prejudice isa ground of removal from 
the local court in any controversy between citizens of different 


States, there is no reason w hy it should not have the same ef- 
fect in all controversies. Undeniably there is often much local 
excitement and prejudice on the trial of proceedings for di- 
vorce, habeas corpus or other suits where the matter in dispute 
cannot be estimated and ascertasned in money. The federal 
courts are not courts where non-residents have an undue ad- 
vantage, and it Is no injustice to residents to require them to 


litigate therein their controversies with citizens of other States.” 


In Green vs. Custard, 23 How. 184, City of Lexington vs. 
. o ° <. 
ni ° 


Butler, 14 Wall. 282, and Claflin vs. Ins. Co. r10 U. S. 81, this 


Court decided that yt 


risdiction by removal could be ‘acquired 
' : . e : ° . 
by the Circuit Court in many cases which could not originally 


be brought in such Courts, and that the policy of legislation 


ci 
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has never been to put both upon the same basis. There is ab- 
solutely no ground for the assumption that Congress intended 
to restrict the right of removal in cases where it could be ju- 
dicially established that a fair trial in the State Courts was im- 
possible to such as might have been brought originally in the 
Circuit Court by the plaintiff. 


From the Judiciary Act of 1789, down to and including the 
Act of 1887, express provision is made for the removal of many 
classes of cases without reference to the amountinvolved. Rev. 
Stat. secs. 641, 643, 644. Indeed, where the presumption is 
violent, that justice cannot be obtained in the State Courts, the 


pecuniary limit is in all cases dropped. 


The plain truth seems to be that Congress, in legislating for 
cases between citizens of different States where local prejudice 
actually existed, considered that by compelling the plaintiff to 
abide by his selection of a forum, and the defendant to show 
to the Circuit Court that a prejudice or local influence would 
prevent his obtaining justice, not only inthe State Court where 
the suit was brought, but also in any other State Court to 
which he had the right to remove it for that reason, it had done 
enough to relieve the Circuit Courts from the pressure of busi- 
ness from that class of cases, and intended to give any defend- 
ant in any such case a tribunal where his controversy with the 
plaintiff could be impartially litigated, without reference to 


pecuniary amount in dispute. 


In conclusion we invite the careful attention of the Court to 
the admirable opinion of Judge Shiras in McDermott vs. Chica- 
go & N.W. Ry., 38 Fed. Rep. 529, in which the construction of 
the Act for which we contend was completely vindicated, and 
Whelan vs. New York R. R. 35 ked. Rep. 854; Frishman vs. 
Ins. Co. 41 Fed. Rep. 448 ; Huskins vs. Cineinnatt R. R. Co. 37 
Fed. Rep. 507 ; Fales vs. Ratlway, 32 bed. Rep. 674; Short vs. 
Chicago, M. & St. P. Ry. 33 bed. Rep. 115, to the same effect. 
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DANIEL DAVENPORT, 
WitttaAM H. OOHARA, 


Vania Company, Petitioner. 
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Supreme Court of the Anited States, 


October Term, 1890. 


EX PARTE 
IN RE 
THE PENNSYLVANIA COMPANY, 


PETITIONER. 


TWO CASES. 


me 


ARGUMENT FOR PETITIONER. 


These are petitions to this Court for writs of mandamus to 
compel the Circuit Court of the United States for the District , 
of Connecticut to reinstate, take jurisdiction of, and proceed to 
try and adjudge according to the law and right of the cause, 
the cases of Alberto T. Roraback against The Pennsylvania 
Company, and of Samuel A. Hermann against The Pennsylva- 
- nia Company, which have been removed to said Circuit Court 
from the Court of Common Pleas for Litchfield County, in the 
State of Connecticut, and have been ordered by said Circuit 
Court to be remanded to the State Court on the ground that 
the matter in dispute in each’ 1s less than $2000 in amount. 

The cases had been removed under the fourth clause of the 
second section of the Act of Congress of March 3d, 1887, as 
corrected by the Act of August 13, 1888, better known as the 


“Local Prejudice Clause ” 


oes 


> 


ANA SBE: Sena Nl am sitet 


” 
_ 


The matter in dispute in each was $500 in amount. 
Two questions are presented by the petitions for discussion : 


First. Is an application to this Court for a mandamus the 
proper remedy, where the Circuit Court has remanded a cause 
and declined to take jurisdiction of it, from a mistaken view of 


the law as to its jurisdiction ? 


Second. \|s the right to a removal of a cause under the local 
prejudice clause ot the Act of March 3, 1887, dependent on 
the amount involved, there being no provision relative thereto 


it} such clause ? 


\I indamus 1s the only and the ropecr remedy. , 
| y.. 


The order remanding a cause is not a final judgment or de- 
cree, and hence itt is settled by the decisions of this Court that 
a writ of error or appeal will not lie from such order under the 
Act of Fi bruary 2 


5: LSS9. 
Thouren vs. [The Richmond & D. R. R. 134 U.S. 465. 


[he last p iragraph of Section 5 of the Act of March 3, 1875, 
allowed a writ of error or appeal from such an ofder, but that 
paragraph ts expressly repealed by the Act of 1887. 

[he defendant is therefore without remedy unless mandamus 


lt is an cleimentary rule that this Court may by. writ of man- 
damus require the Circuit Court to decidé a matter within its 
jurisdiction and pending before it for judicial determination, or 
of which from a mistaken view of the law it declines to take 
jurisdiction. This power was conferred upon this Court by the 
13th section of the Judiciary Act of 1789, which gives it power 
to issue writs of mandamus to inferior courts of the United 


States according to the principles and usages of law. 
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This Court has repeatedly held that prior to the passage of 
the Act of 1875, mandamus would lie in case of such remand- 
ing order. 

Turner vs. Farmers Loan & Trust Co. 106 U.S. 555. 
Ex parte Bradstreet, 7 Pet. 647. 

Ins. Co. vs. Comstock, 16 Wall. 270. 

Railroad Co. vs. Wiswall, 23 Wallace, 507. 

Babbitt vs. Clark, 103 U. S. 609. 


The provision for writs of error or appeals in such cases made 
by the Act of March 3, 1875, did not operate to repeal that 
section of the Judiciary Act, but merely suspended it by ren- 
déring resort to it unnecessary, it being elementary law that 
mandamus will not lie when there is another remedy. Upon 
the repeal by the Act of 1887 of the clause of the Act 1875, 
allowing such writs of error and appeals without any other 
remedy being provided, the suspended power again became 


operative. 


¢ 
There is nothing in the language of the second section of the 


Act of 1887 which can be construed as taking away or limiting 
the power of this Court to grant writs of mandamus in such 
cases—that in terms prohibits only the allowance of writs of 
error and appeals. The distinction between the remedy by 
mandamus and by writs of error and appeals in such cases had 
been too plainly marked by the many decisions of this Court 
upon the subject to permit the inference that by the specific 
mention of writs of error and appeals, Congress intended to an- 
nul the power of this Court to grant writs of mandamus, which 
had always been derived from a distinct and independent sec- 
tion of the Judiciary Act. Indeed the special mention of writs 
of error and appeals negatives the idea that writs of mandamus 
were to be taken away. 

If the Circuit Courts has jurisdiction of said suits, the de- 
fendant under the laws of the United States has a clear legal 
right to have the controversy in each of them litigated in that 
Court, if the plaintiff therein shall choose to prosecute his suit. 


' 
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The defendant has a right to a trial in that Court of the issues 
presented by the pleadings and to a final judgment thereon. 
“And in all cases where a final judgment shall be rendered ina 
Circuit Court of the United States, in which there shall have 
been a question involving the jurisdiction of the Court, the 
party against whom the judgment is rendered shall be entitled 
to’a writ of error or appeal to the Supreme Court‘of the Uni- 
ted States to review said judgment, without reference to the 
umount involved, but in cases where the judgment does not 
exceed five thousand dollars, the Supreme Court shall not re- 
view any question raised upon the record except such question 
of jurisdiction.”—Act of February 25, 1889, 25 Stat. at Large, 


Pp. O93 


[he petitions to this Court thus present cases for the exer- 
cise of its jurisdiction by mandamus, according to the princi- 
| les and practice applicable thereto, provided such refusal of 
the Circuit Court of the United States to act further in the 


cases was based upon a mistaken view of the law‘as to its ju- 


risdiction : 
kx parte Parker, 120 7. S. 743. 
/n re Hollon, Parker, 131 U. 8. 123. 


I. 


The right toa removal of a cause under the local preju- 
dice clause of the Act of March 3, 1887, is not dependent on 


the amount involved, there being no provision relative thereto 


in such clause. 


This question has been the subject of so much discussion in 
the Circuit Courts, resulting in such a contrariety of decisions 
by judges of the first rank, that its settlement by this Court 
has become a matter of great public importance. 

Of the sixty odd Circuit Courts in the United States it is be- 
lieved that fully one-half take jurisdiction of such cases where 


P) 
the matter in dispute is lessthan $2000in amount. We know 
from the decisions in the Federal Reporter such to be the case 
in the seventeen districts comprising the 6th and &th Circuits. 
Throughout those great circuits many such cases are now pend- 
ing in the Circuit Courts upon removal proceedings had after 
the fullest discussion and consideration of the decisions of Mr. 
Justice Harlan and other judges to the contrary. 

And in the late case of Frishman ws. Ins. Co. 41 Fed. Report- 
er, 49, Foster, Judge of the Kansas Circuit Court, says that 
Mr. Justice Brewer has held such cases removable. 


The petitioner operates a line of railroad extending from 
Pittsburg to Chicago, and by means of its close relations and 
connections with other railroads, its cars and other property are 
sent in the service of the public into every State of the Union, 
under the protection of the constitution and laws of the United 
States. While there they are liable to be attached, and the 
petitioner made defendant in suits in the State Courts. The 
effect of the decision of the Circuit Court for the District of 
Connecticut in these cases, is to compel the petitioner in one 
part of the country to have its rights litigated in a tribunal 
where justice cannot be obtained by it, while under the same 
law and judicial system in exactly similar cases, an impartial 
tribunal is granted and secured to it in other parts. 


The petitions to this Court show that each case remanded 
was literally within the terms of the local prejudice clause which 
is as follows : 

“And where a suit is now pending or may be hereafter 
brought in any State Court in which there is a controversy be- 
tween a citizen of the State in, which the suit is brought and a 
citizen of another State, any defendant, being such citizen of 
another State, may remove such suit into the Circuit Court of 
the United States for the proper district, at any time before 
the trial thereof, when it shall be made to appear to said Cir- 
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cuit Court that from prejudice or local influence he will not be 
to obtain justice in such State Court, or in any other State 
Court to which the said defendant may, undnr the laws of the 
have the right, on account ¢ { such prejudice or local in- 


foence. to remove said cause 


[he petitions to this Court show that each of .the remand- 

its was a suit brought in the Court of Common Pleas for 
Litchfield County, in the State of Connecticut, a State Court, 
fter the passage of the Act; that there was a controversy 
therein between the sole plaintiff, a citizen of the State in 
the suit was brought, and the sole defendant, a citizen of 
snother State, to wit: Pennsylvania; that the defendant there- 
ne such citizen of another State, removed such suit into 

the Circuit Court of the United States for the proper district 
. time before the trial thereof, and when it had been by the . 
lant made to appear to said Circuit Court; that from 


prejudice and local influence it will not be able t@ obtain jus- 
; in such State ( ourt. or in any other State Court to which 
the defendant, under the law of said State has the-right on ac- 


t of such prejudice or local influence, to remove said 


t «i ‘ 
lhe petitions further show that the matter in dispute in 
is $500 in amount and that the Circuit Court ordered 
t| ise remanded be cause there Was lacking in each an cle- 


ment not mentioned in said clause, to wit: a matter in dispute 


exceeding the sum of $2000. 


To thus import into the local prejudice clause a limitation 
not im terms found therein, is by construction to convict Con- 
gress of a gross dereliction of duty. For it cannot be denied 
that it was the intention of the Constitution in extending the 
judicial power to controversies between citizens of different 
States, to secure to a defendant citizen of one State engaged 
in a legal controversy with a citizen of another State in the 
courts of the latter, an impartial tribunal when none was afford. 
ed by the State. The power given to Congress to create such 
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a Court was intended to be exercised whenever occasion arose 
It must be remembered that the legislation embodied in the 
local prejudice clause of the Act of 1887, relates not abeme to 
that class of cases where the bare facts of diverse citizenship 
and the amount involved raise a conclusive legal presumption 
that the State Court will be unfair to a non-resident defendant, 
nor yet to that other class of cases provided for in former acts 
now no longer in force, where the belief of the defendant as to 
the existence of the prejudice and his oath to that effect, es- 
tablished the presumption of unfairness, but to that class of 
cases where it can be made to appear to an impartial federal 
tribunal that, on account of prejudice and local influence, jus- 
tice will be denied the defendant in the State Courts, and with- 
out the interposition of the federal court a trial must be a 
mockery. When, therefore, Congress found it necessary to 
legislate for the class of cases last mentioned, it was to be ex- 
pected that it would provide for all of the class, for such was 
its duty, and when it has used without qualification language 
which aptly and clearly covers the whole class, the courts by 
construction should not restrict its meaning to a part. 

“Where a law is expressed in plain, unambiguous terms, 
whether those terms are general or limited, the legislation 
should be intended to mean what they have plainly expressed 
and consequently no room is left for construction.” 

Lake County vs. Rollins, 130 U. S. 662. 


Judge Wallace in remanding these cases referred to the opin- 
ion of Mr. Justice Harlan in Malone vs. Rich. & D. R. R. 35 
Fed. Rep. 625, as containing his reasons, and every other decis- 
ion on that side of the question has been made either in reli- 
ance upon the reasoning of that opinion or in deference to its 
authority. 

We may justly, therefore, take that opinion as expressing all 
that can be said to support that construction of the clause. 

Mr. Justice Harlan, after calling attention to the fact that in 
clauses 1 and 2 of Section 2 of the Act of 1887, the jurisdic- 
tional amount is the same as that required in Sec. 1, to give 


s 


the Circuit Court original jurisdiction, proceeds to say (b. 627): 


“It is, however, argued that as the clause which specifies preju- 
dice or local influence as an additional ground of removal in 
suits between citizens of different States, makes no merition of 
the value of the matter in dispute, the presumption‘is that 
Congress intended to give the right of removal in cases of that 
kind without reference to such value. In this view I am una- 
ble to concur. The first clauses of section 2 describe as to 
their subject matter and the character of the parties, -certain 
suits which may be removed from the State Courts to the Cir- 
cuit Courts of the United States, and in the manner just indi- 
cated, attaches to the exercise of the right of removal the con- 
dition that the value of the matter in dispute shall exceed a 
named amount. The subsequent clause, relating to prejudice 
and local influence, does not describe a new class of $uits re- 
movable from the State Courts, but only specifies.a distinct 
ground of removing one class of the suits previously defined, 
namely, that class in which there is a controversy between citi- 
zens of different States. And that ground the defendant is at 
liberty to set up at any time before the trial, whereas by the 
third section of the Act the nmght to remove upon any other 
ground wil! be lost if not exercised at the time or before the 
defendant is required by the laws of the State or the rule of 
the State Court in which the suit ts brought ‘to answer or 
plead to the declaration or complaint of the plaintiff... The 
clause prescribing prejudice or local influence as ground for the 
removal of the suit, ‘in which there is a controversy between a 
citizen of the State in which the suit is brought and a citizen of 
mother State,’ cannot well be separated, in the process of in- 
terpretation, from the preceding clause in the same‘ section, 
which by referring to the first section, requires as a condition 
of the removal of a suit because of diverse citizenship—the 
only kind of suit in which the existence of prejudice ‘or local 
influence as affecting the right of removal isof any consequence 

that the matter in dispute shall exceed in value $3000, ex- 
clusive of interest and costs. If in such suits having the re- 
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quired amount in dispute, it is made to appear to the Circuit 
Court that prejudice or local influence will prevent the defend- 
ant, who is a citizen of another State, from obtaining justice in 
the State Courts, then the right .of removal may be exercised 
at any time before the trial.” 


Now it is to be noticed not only that no amount is specified 
in clause 4, relating to local prejudice cases, which is most sig- 
nificant when we see such extraordinary care taken to specify 
it in every other clause of the first three sections of the Act, 
but also that there is no express reference to the preceding 
clauses when in conformity to the particular method adopted 
in the structure of the Act, such careful reference was to be 
expected if any was intended. It is further noticeable that the 
only other mention in the Act of the class of cases in clause 4 
is in clause 1 of section 3, where they are treated as suz generis, 
“except in such cases as are provided in the last clause of said 
section.” 


It may be farther remarked that if clause 2 of section 2 was 
intended to include local prejudice cases as a sub-class, and 
clause 4 was merely inserted to prescribe the time and method 
of the removal of that sub-class as distinguished from other sub 
classes, it was most unnatural to put the provisions for their re- 
moval in section 2. We would naturally look for them in sec- 
tion 3, where provision is made for the removal of the other 


sub-classes. 


Again, notice the other differences in the clauses 2 and 4 of 
section 2. In clause 2 all the defendants must be non-restdent 
citizens of other States, and must unite for the removal. In 
clause 4 any defendant citizen of another State may remove, 
whether resident or not. The time when the right of removal 
expires, and the method of removal, are different in the two 
classes of cases. Indeed there fs no similarity between the two 
clauses, except that in both Congress exercised its constitution- 
al power over controversies between citizens of different States 
and that both are in the same section, though in different parts 


_ 
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separated by the very important clause relating to separable 
controversies, which has its own peculiar judicial history. 


But there is no mistaking the difference in lineage between 
clause 4 of section 2 and the rest of the Act which precedes it. 
Clause 4 isa reenactment of the Act of 1867, modified in 
these respects: The right to remove is taken from the plaintiff 
and extended to any defendant; no amount is specified as the 
value of the matter in dispute; the defendant must ‘make it 
appear to the Circuit Court that the prejudice exists not only 
in the Court where the suit is pending, but in every other State 
Court into which he has the right to remove it on account of 
such prejudice, and after removal the suit, as to the other de- 
fendants, may be remanded where they are not affected by such 
prejudice, and no party will be prejudiced by such separation. 


Section 1 and the first three clauses of section 2 of the Act 
of 1887, are a re-enactment of sections 1 and 2 of the Act of 
1875, modified in these respects: The matter in dispute in some, 
perhaps in all, of the cases specified in sections 1 and 2' of the 
Act of 1873, is raised from $500 to $2000 in amount; the 
plaintiff can bring suit in the cases mentioned in section I only 
in the district where the defendant is an inhahitant, except in 
suits founded only on diverse citizenship, and then only in the 
district where the plaintiff or defendant resides, and in suits 
founded on assigned choses in action, the suit can be Brought 
only in such district, if it could be brought there if it had not 
been assigned, except in cases of foreign bills of exchange and 
instruments made by a corporation and payable to bearer. 


Now the language of the first two clauses of section 2 of the 
Act of 1887 is not more general or comprehensive than that of 
section 2 of the Act of 1875, yet in Hess vs. Reynolds, 113 U.S. 
79, this Court held that the class of cases provided for in the 
Act of 1867 was not embraced in the Act of 1875. 

Bible Soctety vs. Grove, ro1 U. S. 610. ' 
Baltimore & Ohio R. R. vs. Bates, 119 U.S. 467. 
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That language though broad enough to cover the local prej- 
udice cases, was held not to include them, because it plainly 
had reference to the class of cases embraced in clauses 1 and 2 
of section 2 of the Act of 1887, which had always been treated 
by this Court as distinct in origin, nature and history from the 
class of cases provided for in the Act of 1867, and in clause 4 
of section 2 of the Act of 1887. The reasoning employed and 
the rule of construction adopted by Mr. Justice Harlan in Ma- 
lone vs. Railroad, are directly the reverse of those of this Court 
in the cases above cited, and if he is right now the Court was 
wrong then. 


We may well adopt the language of this Court, speaking 
through Mr. Justice Matthews in Claflin vs. Ins. Co. r10 U. S. 
92, 93, where an analogous question was presented. “It was in 
contemplation of these previous statutes and of the judicial de- 
cisions construing them that Congress passed the Act of 1875, 
giving to plaintiffs as well as defendants unrestrained liberty to 
remove the cases specified in the second section from a State 
Court to a Circuit Court, and we are bound to presume, in full 
view and upon consideration of the very inconveniences which 
are now relied upon as the ground for limiting the right of re- 
moval by force of the restrictive clauses in the first section of 
the act. In our opinion this is not admissible. Weare bound 
to take the words of the law in their usual, ordinary, literal 
meaning, and to construe the two provisions in the different 
sections in the same sense which in previous statutes had unt- 
formly been given them, and not invent a new application and 
relation of the clauses without any indication whatever of any 
intention on the part of Congress to that effect.” 


In view of the completeness of clause 4 as a statute in itself, 
defining and prescribing as it does, the whole system of remov- 
als on the ground of prejudice and local influence, without ref- 
erence to the other classes of cases in the act, it is to be re- 
gretted that Mr. Justice Harlan did not offer to support by ar- 
gument his assertion that the local prejudice clause did not re- 
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( 
fer to another class of cases between citizens of different States 
than that embraced in clause 2 of section 2,and that the two 


tation. : 


An argument might perhaps be drawn from the genera] pur- 
pose of the act to narrow the field of the Circuit Courts by rais- 
ing the jurisdictional amount in all cases to $2000, and in re- 
stricting the right of removal in every case to the defendant, 
except in suits between citizens of the same State, clafming 
title to land under grants from different States, as provided for 
in section 3. But the force of this argument is completely de- 
stroyed when it is seen that in clause 4 the right of removal 
possessed by the defendant is enlarged beyond what it was be- 
fore in local prejudice cases, by granting the right of removal 
to one of several defendants. If the supposition is that Con- 
gress had such an insane abhorrence of the federal courts that, 
instead of legislating to remove well known defects in existing 
laws, its only object was to restrict the right of parties to have 
their cases litigated there, even though it should utterly deprive 
them of any fair trial, how is to be explained this deliberate 
enlargement of the defendant's right of removal in this very 


class of cases ? 


Mr. Justice Harlan goes on to say, “‘There is nothing in the 
previous legislation of Congress to justify a different interpre- 
tation of the Act of 1887, from the one the Court now ‘gives. 
When the right of removal on the ground of prejudice or local 
influence was conferred by the Act of 1867 (14 St. 558), Con- 
gress attached the condition that the matter in dispute should 
exceed the sum of $500, the amount then required for the orig- 
inal jurisdiction of the Circuit Courts of the United States in 
suits between citizens of different States. That condition was 
continued in the Revised Statutes of the United States (sec- 
tion 639,) and there is nothing in recent legislation to warrant 
the conclusion that Congress intended to authorize the removal 
from a State Court of a civil suit or controversy between citi- 


clauses could not well: be separated in the process of interpre- 
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zens of different States upon the ground of prejudice or local 
influence, when the same suit could not, because of the small 
value in dispute, have been brought in a Circuit Court of the 
United States.” 


It is far more to the purpose to inquire whether there was 
nothing in the recent previous judicial history of the country 
to draw attention to defects existing in the previous legislation 
of Congress upon the subject, and to emphasize the importance 
of authorizing the removal from a State Court of a suit in which 
there is a controversy between citizens of different States upon 
the ground of prejudice or local influence, irrespective of the 
pecuniary value of the matter in dispute. 

It is well known that on two occasions at least while this Act 
was in preparation and while it was before Congress, events oc- 
curred which showed pointedly the absurdity of the law as it 
stood. In 1883 began the celebrated litigation between Sarah 
Althea Hill and William Sharon, which attracted and kept the 
attention of the whole country for*several years. As that liti- 
gation progressed it was revealed to an astonished people that 
a suit for divorce could be instituted in a State Court by an ad- 
venturess, a citizen of the State where the suit was brought, 
against a citizen of another State, a man of great wealth, prom- 
inence and unpopularity, upon a pretended contract of mar- 
riage, and although such citizen of another State could prove 
to the satisfaction of an impartial tribunal that from prejudice 
against him and from the local influence of the woman and her 
allies, he would not be able to obtain justice in the State Court 
or in any other State Court to which he had the right, under 
the law of the State, on account of such prejudice and local 
influence, to remove the case, he could not remove it into an 
impartial federal court because there was not a matter in dis- 
pute therein of the value of $500. His honor, his dearest rights 
and those of his children, were’ involved in the result of the 
suit, yet he must submit to the judgment of an unfair tribunal. 
And for his protection it was necessary for the Circuit Court of 
the United States for that district to take the very advanced 
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In conclusion, we invite the careful attention of the Court: to 


the admirable opinion of Judge Shiras in McDermott vs. Chica- 
go & N.W. Ry., 38 Fed. Rep. 529, in which the construction of 
the Act for which we contend was completely vindicated, and 
Whelan vs. New York R. R. 35 Fed. Rep. 854, Frishman vs. 
Ins. Co. 1 Fed. Rep. 448; Huskins vs. Cincinnati R. R. Co. 37 
Fed. Rep. 507; Fales vs. Railway. 32 Fed. Rep. 674 ; Short vs. 
Chicago, M. & St. P. Qy. 33 Fed. Rep. 115, to the same effect. 


DANIEL DAVENPORT, 
WILLIAM H. O'HARA, 


Counsel for Petitioner. 
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Supreme Court Ze United States, 
OCTOBER TERM, 1890. 
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Kx Parte The Pennsylvania Oo. 


Petitions for Mandamus. Rules directed to 
the Judges of the Circuit Court of the United 
States for the District of Connecticut, to show 
cause why a Mandamus should not issue 
requiring them to take jurisdiction of and try 
the cases of Alberto T. Roraback vs. The 
Penn. Co., and Samuel A. Herman vs. The 
Penn. Co. 


—— - —»o-- 


BRIEF OF Mr. STANTON, 
OF COUNSEL FOR RESPONDENTS. 


FACTS. 


On the 17th day of June, 1890, A. ‘T. Roraback of Canaan, 
Litchfield County, Connecticut, and Samuel A. Herman of 
Winchester, in the same county, each brought his suit in the 
Court of Common Pleas for that county, against The Penn- 
sylvania Company, a corporation organized under the laws 
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of the state of Pennsylvania. The complainv in each suit 
contains the common counts, and the demand laid at the end 
of the complaint is $500. In the case of Roraback the bill of 
particulars and also amendment to complaint filed in the cause 
each show a balance due of $500. In the case of Herman the 
bill of particulars and also the amendment to the complaint 
each show a balance of $481.25. The plaintiffs are attorneys 
at law and the suit in each case is brought to recover a debt 
alleged to be due for legal services and expenses. 


At the March term, 1890, of said Court of Common Pleas, 
The Pennsylvania Co. filed its petition in that court in each 
case praying for a removal of the cause into the Circuit 
Court of the United States upon the ground of prejudice and 
local influence, and also filed therewith the affidavit of Joseph 
Wood its general manager, averring the existence of such 
prejudice and local influence against the defendant in these 
suits. : 


Each plaintiff thereupon filed in the Court of Common 
Pleas his remonstrance against the removal of the cause. 


The Court of Common Pleas granted the prayer of the 
petition in each case and ordered the causes to be removed. 
Copies of the record were entered in the Circuit Court on 
the first day of its term holden at New Haven in the District 
of Connecticut, on the 4th Tuesday of April, 1890, and at the 
same time The Pennsylvania Co. filed in each cause in the 
Circuit Court its petition addressed to the latter tribunal, 
praying it to take jurisdiction and setting forth facts and cir- 
cumstances tending to show the existence in the state court 
of prejudice and local influence against the defendant. 


On the same day the plaintiff in each cause filed in the 
Circuit Court his motion to remand the cause to the state 
court, and these motions were heard before Hon. William J. 
Wallace the Circuit Judge. No inquiry was made into the 
truth of the averments of fact contained in said petitions 
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addressed to the Circuit Court and no evidence has been 
received upon the question of prejudice or local inflience 
except the above named affidavit of the general manager. 
The question whether the causes should be remanded to the 
state court was tried solely on the plaintiffs motions to 
remand, which appear in the record. 


The Circuit Court being of opinion that on account 
of the amount of the matter in dispute that tribunal has 
no jurisdiction over the causes, ordered them remanded 
to the state court. 


The Pennsylvania Co. now makes application to this 
court for a mandamus directed to the judges of the Circuit 
Court requiring them to reinstate and take jurisdiction of 
the suits. 


POINTS. 
I. 


As to mere common law actions to recover a debt, and 
not involving any federal matter or question, some limit of 
jurisdiction founded upon the amount of the matter in dispute 
has always been prescribed to the circuit court since the date 
of its organization. 


That limit was prescribed in the Judiciary Act as follows: 


“That the circuit courts shall have original cognizance, concurrent 
with the courts of the several states, of all suits of a civil nature at com- 
mon law or in equity where the matter in dispute exceeds, exclusive of 
costs, the sum or value of five hundred dollars, and the United States are 
plaintiffs or petitioners; or an alien is a party or the suit is between a 
citizen of the state where the suit is brought and a citizen of another 
state.” 


Act of Sept. 24, 1789. Statutes at large, Vol. 1, p. 78. 
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The 12th section provides for removals as follows: 


‘rhat if a suit be commenced. in any state court against an alien, or 
by a citizen of the state in which the suit is brought against a citizen of 
another state, and the matter in dispute exceeds the afotesaid sum or 

value of five hundred doll: irs, exclusive of costs, to be made ‘to appear to 
the satisfaction of the court; and the defendant shall at the time of enter- 
ing his appearance in such state court, file a petition for the removal of 
the « cause, &¢.” 


Statutes at large, Vol. 1, Page 79, See. 11. 


No change has been made in the amount of. the matter 
in dispute in these sections prescribed, and as to the class of 
actions now under consideration, unless by a recent act soon 
to be noticed. 3 


Again congress placed on the statute book in 1867, an act 
providing for removals upon the ground of prejudice or local 
influence the material parts of which are as follows: 


“That where a suit is now pending or may hereafter be brought in 
any state court in which there is controversy between a citizen of the 
state in which the suit is brought and a citizen of another state, and the 
matter in dispute exceeds the sum of five hundred dollars exclusive of 
costs, such citizen of another state whether he be plaintiftor defendant if 
he will make and file in such state court, an affidavit stating that he has 
reason to believe and does believe that, from prejudice or local influence 
he will not be able to obtain justice in such state court may at any 
time before the final hearing or trial of the suit file a petition in such 
state court for the removal of the suit, &e.’ 


Act of March 2. 1867, Statutes at large, : Vol. 14, 559. 


This court has held that the above act of 1867, was not 
repealed by the later act of March 3, 1875, and it is now in 
force unless repealed by recent legislation. 

Hess vs. Reynolds, 113 U.S. 73. 


It is worthy of note that the matter in dispute in the 
cases on trial is even below the limitation contained in the 
act of 1867, for that limit must exceed five hundred dollars 
exclusive of costs, but in the Roraback case the demand and 
bill of particulars are for exactly five hundred dollars, and 
in the Herman case they are for $481.25. | 


Under the law of Connecticut the common counts amount 
in substance to one promise founded upon various considera- 
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tions, and the office of a bill of particulars is to limit the 
demand to the items and amount named in it. 

Main vs. First School District, 18 Conn. 214. 

Guile vs. Brown, 38 Conn. 237. 


If under any possible construction of law, the limit con- 
tained in the act of 1867 has not been stricken out, still 
neither of these cases could, under that law, be removed. 


IT. 


But it is said that all limitations founded upon the 
amount in dispute, have, as to cases of prejudice and local 
influence, been repealed by the act of 1887. That act was 
revised and corrected by the later one of 1888. 

Act of March 3, 1887, Statutes, Vol. 24, 552. 
Act of August 13, 1888, Statutes, Vol. 25, 433. 


The material parts of the first and second: sections are as 
follows: 

Section 1. That the circuit courts of the United States 
shall have original cognizance concurrent with the courts of 
the several States, of all suits of a civil nature at common law 
or in equity where the matter in dispute exceeds, exclusive of 
interest and costs, the sum of or value of two thousand dol- 
lars, and arising under the constitution or laws of the United 
States or treaties made or which shall be made under their 
authority, or in which controversy the United States are 
plaintiffs or petitioners, or in which there shall be a contro- 
versy between citizens of different states in which the matter 
in dispute exceeds, exclusive of interest and costs, the sum 


‘or value aforesaid, or a controversy between citizens of the 


same state claiming lands under grants of different states, 
or a controversy between citizens of a state and foreign 
states’ citizens subjects, in which the matter in dispute 
exceeds, exclusive of interest and costs, the sum or value 
aforesaid, etc. 
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Section 2. That the second section of said act (March 3, 
1875) be and the same is hereby amended so as to’ read as 


follows: , 
That any suit of a civil nature at law or in equity arising 
under the constitution or laws of the United States,. or treat- 


which the circuit courts of the United. States are given orig- 
inal jurisdiction by the preceding section, which may now be 
pending or which may hereafter be brought in any state 
court, may be removed by the defendant or defendants there- 
in to the circuit court of the United States for the proper 
district. Any other suit of a civil nature at law or in equity, 


jurisdiction by the preceding section, and which are now 
pending or which may hereafter be brought in any state court, 
may be removed into the circuit court of the United States 
for the proper district by the defendant or defendants there- 
in, being non-residents of that state. And when in any suit 
mentioned in this section there shall be a controversy which 
is wholly between citizens of different states, and which can 
be fully determined as between them, then either one or more 
of the defendants actually interested in such controversy 
may remove said suit into the circuit court of the United 
States for the proper district. 


And where a suit is now pending or may be hereafter 
brought in any state court, in which there is a éontroversy 
between a citizen of the state in which the suit/is brought 

| and a citizen of another state, any defendant being such 
citizen of another state, may remove such suit into the 
| circuit court of the United States for the proper dis- 
H trict at any time before the trial thereof, when it shall be 
| made to appear to said circuit court that from prejudice or 
local influence he will not be able to obtain justice in such 
state court, or in any other state court to which the said 
defendant may, under the laws of the state, have the right 
on account of such prejudice or local influence to remove 
said cause; provided, that if it further appear that. said suit 
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can be fully and justly determined as to the other defend- 
ants in the state court without being affected by such preju- 
dice or local influence, and that no party to the suit will be 
prejudiced by a separation of the parties, said circuit court 
may direct the suit to be remanded so far as relates to such 
other defendants to the state court to be proceeded with 
therein. 


At any time before the trial of any suit which is now 
pending in any circuit court, or may hereafter be entered 
therein and which has been removed to said court from a 
state court on the affidavit of any party plaintiff that he 


had reason to believe and did believe that, from prejudice or 
local influence he was unable to obtain justice in said state 


court, the circuit court shall on application of the other 
party examine into the truth of said affidavit and the grounds 
thereof and unless it shall appear to the satisfaction of said 
court that said party will not be able to obtain justice in such 
state court, it shall cause the same to be remanded thereto. 


| The court will observe that these suits were brought in 
the state court after the passage of the act of 1888, and after 
the second section above cited had been expressly declared 
to be merely an amendment of the second section of the act 


of March 8, 1875. 


But that section of the act of 1875 carefully kept up the 
limit of amount exceeding five hundred dollars, exclusive of 
costs. 

Act March 3, section 2, Statutes at Large, Vol. 18, 
470 and 471. 


In what manner, if at all, has this ancient limitation 

which appears in the acts of 1789, 1867 and 1875 been 
stricken from the statute book? . 
| 


There are in the act of 1887 no words expressly repealing 
it. The provision is that “all laws and parts of laws in con- 
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flict with the provisions of this act be and the same are here- 
by repealed.” 


Now what provision of the act of 1887 stands’ in neces- 
sary conflict with the existence of that limit which is con- 
tained in that of 1867? How has that amount which 
“exceeds the sum of five hundred dollars, exclusive of costs,” 
been taken out of the statutes? 


If by any oversight the new act had been passed with no 
limitations as to amount, in any of the sections, would the 
court declare that all the ancient limitations are repealed? 


I suggest that the only provision of the new act which 
will have the effect to work a repeal of this limitation is the 
one which fixes a new limitation. No other words in the 
act of 1887 appear to stand in necessary conflict with that 
part of the act of 1867 which fixes a limit as to amount of 
the matter in dispute. 


No doubt a new act clearly intended to stand as ‘a substi- 
tute for a former one and covering the entire subject matter, 
may work a repeal, even without a repealing clause. 


But what substitute has been put in the place of that 
limitation as to amounts, which is found in the prejudice 
and local influence act of 1867? It appears to me that there 
is no such substitute adequate to work a repeal, except the 
enactment of the new limitation. 7 


Again, the above parts of the first section of the act of 
1887 specify certain classes of cases of a civil nature of 
which the circuit courts can take original jurisdiction con- 
current with the courts of the several States. 


Those parts of the first section are devoted wholly to 
that purpose, and not at all to the matter of removals. 


The second section is devoted to the removal of causes 
and their remand to state courts. No purpose appears in the 
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second section to make any provision whatever for original 
jurisdiction. That subject has been exhausted in the first 
section. It is quite obvious that congress intended to keep 
the two subjects apart—treating one of them in the first sec- 
tion and the other in the second. 


This is not to deny that mere removal clauses may confer 
jurisdiction. It is, however, to suggest that in this instance 
congress did not intend to confer any jurisdiction whatever 
by a mere removal clause. 


Again, in the opening sentences of the second section, 
congress twice refers to removable cases as cases “of which 
the circuit courts of the United States are given jurisdiction 
by the preceding section,” using this expression once in re- 
spect to federal cases, and once in respect to “any other 
suit of: a civil nature at law or in equity, and which are now 
pending or which may hereafter be brought in any state 
court.” 


It has been held that these words restrict the right of 
removal to those in which the matter in dispute exceeds two 
thousand dollars, exclusive of interest and costs. 

Malone vs. Richmond & D. R. R. Co., 35 Fed. Re- 
porter, 625. 


It is said that this is to interpolate something into the 
second section, and that the act extends to all federal contrg_ 
hey 


can be estimated in dollars and cents. ~ 

McDermot vs. Chicago & N. W. Ry. Co. 388 Fed. Re- 
porter, 529, p. 532. 

Huskins vs. Cin., N.O. & T. P. R. R. Co., 37 Fed. 
Reporter, 504. 

Whelan vs. N. Y., L. E, & W. Co., 35 Fed. Reporter, 
p- 854. 

Frishman vs. Insurance Co., 41 Fed. Reporter, 449. 
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With great respect for these authorities, I suggest that 
they do not answer the reasoning found in the case of Ma- 
lone vs. Richmond & D. R. R. Co., in the opinion given by 
Mr. Justice Harlan. 


It is clear that the right of removal for the reason of pre- 
judice and local influence is limited to suits involving con- 
troversies between citizens of different states; also that the 
right in such suits, where there is no federal question, now 
belongs only to the defendant who is a citizen, or defendants 
who are citizens of a state other than that in which the 
suit is brought. 


“I think it was the intention of congress to place the right 
of removal for local prejudice upon the jurisdictional basis of 
all other removable controversies, discriminating in: favor 
of the defendant only as to the time of making the applica- 
tion and permitting a single defendant to remove. | 

Per Wallace, Circuit Judge, Roraback vs. The Penn. 


Co., 42 Fed. Reporter, 420. 


It is difficult to see any good ground for placing the right 
upon any other basis than as above indicated. I submit that 
the purpose to exclude small causes from the circuit court is 
clear, and that it is a leading purpose which dominates the 
act and is not to be disregarded in the fair construction of 
the law. 


This view is greatly strengthened by the fact that the 
prejudice and local influence act of 1867 did contain a limita- 
tion as to amount, which was the same as that poqunas for 
original jurisdiction. 

Malone vs. Richmond & D. R. R. Co., 35 Fed. Re- 
porter, pp. 627 and 628. 

Carson Lumber Co. vs. Holtzclaw, 39 Fed. Reporter, 

O78. 
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The defendant under this clause has the right to apply 
for removal at any time before trial, and further, he may ob- 
tain a separation of the parties and obtain a removal as to 
himself. 


Statutes, Vol. 25, p. 435, Sec. 2. 


I suggest that congress intended no other distinctions in 
his favor than those pointed out in this section, and did not 
intend to admit his cause into the federal courts without re- 
gard to the amount involved. 


To do this would go far to nullify the leading purpose of 
the act. 


When congress undertakes to bestow jurisdiction regardless 
of amounts it employs language appropriate for that purpose. 


Thus, a writ of error may be allowed to review any final 
judgment at law and an appeal allowed from any final decree 
in equity in certain cases “without regard to the sum or 
value in dispute.” 

Section 699, Revised Statutes. 


Again cases arising under the Civil Rights Act, are de- 
clared to be reviewable by the Supreme Court “without re- 
gard to the sum in controversy 7, 

Act of March 1, 1875, See 18, Statutes at Large, 337. 


Again the fiftieth congress, which passed the law now 
under discussion, has in the Act of Feb. 25, 1889, given to 
the Supreme Court of the United States, jurisdiction to re- 
view by writ of error or appeal certain causes “without 
reference to the amount of the same.” 

Act of Feb. 25, 1889, 25, Statutes at Large, 693. 
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III. 


It is further submitted that even if the circuit court was 
in error as vo the law point mentioned, still a mandamus 
ought not to be issued. 


~ 


The peremptory writ must follow the alternative: one. 
In order that the peremptory writ may issue the relator must 
show that he is entitled to the performance of all things 
specified. 
High Ex. Legal Remedies, Section 548. 
x, State vs. County Judge, 12, Iowa, 237. 


If the law point be overruled, a question of fact at once 
comes to the front. The fact of prejudice and local influence 
has not “been made to appear” to the circuit court. Of 
course, mandamus ought not to issue requiring the judges to 
try the causes until they shall have found as a fact the exist- 
ence of the prejudice to the extent pointed out in the act of 
congress. Iam well aware that in some circuits the affidavit 
has been held not to be a jurisdictional matter, and that the 
existence or non-existence of prejudice and local influence 
is not a jurisdictional fact. 

Fisk vs. Henarie, opinion of Deady J. 32, Fed. Re- 
porter 417. 

Whelan vs. N. Y., L. E. & W. R. R. Co. 35, Fed. Re- 
porter 849. 

Huskins vs. Cin. N. O. & T. P. R. R. Co. 37, Fed. Re- 
porter 504. 

But what is a jurisdictional fact? The petition for re- 
moval was filed long after the time for plea and answer had 
expired. All right of removal was gone unless the averment 
of prejudice and local influence could be made out. The 
case was below $2,000 in amount. There was no possibility 
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of a removal except under the prejudice and local influence 
clause. 


Indeed although the fact does not appear by this record, 
one of the suits had already been tried in the state court 
and had reached the state supreme court, and is reported in 
the latest volume of its reports. 

Roraback vs. the Penn. Co., 58, Conn. 292. 
Decided Jan. 31, 1890. / 


If certain facts are absolutely necessary in order that 
jurisdiction may be conferred, are they not jurisdictional 
facts, and ought they not to be proved? They are the in- 
dispensable requisites without which no jurisdiction can be 
acquired. . 


The better view is that these averments are traversable in 
the circuit court and that they are to be proved by evidence. 
Malone vs. Richmond & D. R. h. Co. 35, Fed. Re- 
porter 625, see page 628. 
Kaitel vs. Wylie, 38, Fed. Reporter 865, per Blodgett, J, 
Southworth vs. Reid, 36, Fed. Reporter 451. 
Denison vs. Brown, per Wallace, J., 38, Fed. Re- 
porter 535. 
Short vs. Chicago & St. P. R. R. Co., 34, Fed. Rep. 22 


A Connecticut statute makes ample provision for the re- 
moval to other counties if “the cause of justice requires it.” 


“ Section 970. The judge holding the Superior Court or 
Court of Common Pleas in any county, may, if in his opinion 
the cause of justice requires it, upon motion, order any civil 
cause which has beén put to the jury pending in said court, 
to be transferred to the same court in any other county: 
and thereupon the clerk of the court in which such action is 
pending, shall transmit to the clerk of the court to 
which such cause is transferred the original files and papers 
in said cause with a certificate of such transfer, who shall 
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enter said cause in the docket of said court to which it is so 
transferred, and said cause shall thereafter be proceeded with 
in the same manner as if it were originally brought to such 
court, &c.” 
Gen. Statutes Conn. Revision 1888, Section 970. 


Where state laws make ample provision for change of 
venue, this fact furnishes a good reason for requiring further 
proof in the federal court, than a mere affidavit of prejudice 
and local influence. 

Southworth vs. Reid, 36, Fed. Reporter 451. 
Rike vs. Floyd, 42, Fed. Reporter 247. 


= 
There are four other counties in Connecticut besides 
Litchfield, to any one of which under the laws of the state 
these causes might be removed. These are the counties: of 
Hartford, New Haven, Fairfield and New London. 
Gen. Statutes Conn., Sections 722, 723 and 724. 


The act of 1887, provides that as to cases pending at the 
date of its passage in the federal court or on their way into 
it, the court shall make the inquiry referred to upon the 
application of the party opposing the removal. 

Why such an inquiry as to that class of cases and none 
as to future cases? 

The contrast between the Act of 1867 and the one of 
1887 is too plain to be overlooked. The first declares that: if 
the party “ will make and file in such state court an affidayit 
that he has reason to believe, and does believe that from pre- 
judice or local influence he will not be able to obtain justice 
in such state court” he may have a removal. : 

14, Statutes, 559. 


But the new act passed in 1887, declares that “it shall be 
made to appear to said circuit court” that from prejudice, &c. 


¢ 
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The law is silent as the methods by which the fact shall 
be nade to appear. But how is any fact to be made to ap- 
pear to a court? 


It appears to be the plain duty of the court to inquire 
and to take evidence upon the point, and its decision thereon 
is not to be coerced by mandamus. 


IV. 


Mandamus is not the proper remedy for the defendant in 
these cases. It is only to be issued “in cases warranted by 
the principles and usages of law.” 

Judiciary Act, Section 13, Statutes, Vol. 1, Page 80. 
Section 688, R. S. | 


“ Applications for a mandamus to a subordinate court are 
warranted by the principles and usages of law in cases where 
the subordinate court having jurisdiction of a case refuses to 
hear and decide the controversy or where such court having 
heard the cause refuses to render judgment or enter a decree 
in the case, but the principles and usages of law do not warrant 
the use of the writ to re-examine a judgment or decree of a 
subordinate court in any case, nor will the writ be issued to 
direct what judgment or decree such court shall render in 
any pending case nor will the writ be issued if the party may 
have a remedy by writ of error or appeal, as the only office of 
the writ is to direct the performance of a ministerial act or 
to command the court to act in a case where the court has 
jurisdiction and refuses to act, but the supervising court will 
never prescribe what the decision of the subordinate court 
shall be nor will the supervisory court interfere in any way to 
control the judgment or discretion of the subordinate court 
in disposing of the controversy.” 

Ex parte Newman, 14, Wallace, 152. 
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“Of this decision the petitioners complain, and seek to 
have it reversed. This we cannot do by mandamus. Under 
that form of proceeding we may compel an inferior court to 
decide upon a matter within its jurisdiction and pending be- 
fore it for judicial determination, but we cannot control its 
decision. Neither can we in that way compel the inferior | 
court to reverse its decision which it has made in the exer- 
cise of its legitimate jurisdiction.” 

Ex parte Flippin, 94 U.5., 548. 
In re, Sherman, 124 U.S., 364. 
Ex parte Railway, 103 U.5., T94. 


Mandamus is not to be employed for the purpose of the 
correction of errors. 
Ex parte Newman, 14 Wallace, 169. 


Undoubtedly the original defendants have no remedy by 
writ of error or appeal directly from the order to remand, 
since the passage of the act of 1887. 

Morey vs. Lockhart, 123 U.S., 56. 


Such an order is not a final judgment under the act of 


Feb. 25, 1889, 25 Statutes, 693. 
Richmond & Danville R. R. Co. vs. Thouron, : 


U.S., 45. 


In such a case a defendant is not without remedy. He 
can in the state court object to the jurisdiction of that court. 
If judgment goes against hiw, he can appeal to the supreme 
court of the state. If that tribunal decides adversely to 
to him, he is entitled to his writ of error from this court to 
the highest court of the state in order to revise its decision 
in respect to any title, right or privilege which the defendant 
had set up under the statutes of the United States, and as 
to which he had suffered an adverse decision. 

Revised Statutes, Section 709. | 
Chesapeake & Ohio R. R. vs. White, 111 U. S., 184. 
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Upon all the above points I respectfully contend— 


First. That the decision of the circuit court- upon the 
motions to remand was correct, because the matter in dispute 
in each case is less than two thousand dollars. 


Second. That even if the decision upon the motions to 
remand be erroneous, still the circuit court had full jurisdic- 
tion over the question, and mandamus will not be issued 
in order to reverse such decision. 


LEWIS E. STANTON, Counsel for Respondents. 


